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Senator Bettye Davis

Senate Bill 8
“An Act relating to a mental health patient’s right to choose the gender of

hospital staff providing intimate care to the mental health patient and to the duties of
hospital staff in caring for patients receiving mental health treatment.”

Sponsor Statement

SB 8 requires that hospitals which provide psychiatric services must offer patients 18 years
of age or older gender choice of staff for intimate care, and document in the patient record
after “reasonable and good faith efforts to comply” a) failure to meet the patient’s request
for gender choice, but provisioi  fintimate care by a licensed professional, or b) failure to

meet the patient’s request for gender choice, but provision of intimate care by a non-

licensed professional. The bill further require'- posting of the notice of the patient's right

of gender choice in intimate care situations.

More than half of these patients are reported to have been traumatized by sexual and/or
physical abuse in the past and they are very sensitive to being touched or assisted by
hospital staff who provide intimate care, because the experience may trigger from original
abuse, feelings of fear helplessness, distress, humiliation, and loss of trust in staff. While
it is understandable that a hospital may not always be able to comply with a request of
choice of gender in all situations due to staffing schedules and shortages on particular
shifts or duty units, the bill requires, after a good faith effort, that the hospital document
the noncompliance in the patient's record. This information might otherwise be ignored or
lost. The information is also useful for medical purposes in evaluating the effect on patient
outcome, because individuals re-traumatized in this way are subject to chronic stress
which can worsen serious mental illness and result in symptomatic relapses and repeated
re-hospitalizations. Lastly, this bill will preserve information for inquiry during grievance
procedures at mental health facilities under Title 47, which in the past have been described
as unduly burdensome by some patients, and easily circumvented or limited because the

language is too broad.
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MEMORANDUM April 9, 2008
SUBIJECT: Sectional Summary (CSSB S(FIN); Work Order No. 25-LSG101VM)
TO: Senator Bettye Davis

Attn: Tom Obermeyer

FROM: Jean M. Mischel "
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Establishes a right to staff choice for the provision of intimate care for
patients 18 years of age or older who are receiving menta’ health treatment and intimate
care at a hospital. Also requires certain actions of hospital staff to provide privacy and to
accommodate staff choice except as otherwise described.

JMM:ljw
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2008 LEGISLATIVE SESSION Bill Version: __ CSSB 8(FIN)

(S) Publish Date: 4/8/08
Identifier (file name): SB008CS(JUD)-DOC-QC-02-05-08 Dept Affected: Corrections
Title "An act relating to a mental health patient's right to choose ‘RDU _ Administration and Operations
the gender of hospital staff providing intimate care ..." Component Office of the Commissioner
Sponsor Senator's Davis, Ellis. Elton
Requester Senate Judiciary Component Number 694
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation

Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 00 00 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 00 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 00 0.0 0.0 00 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 00 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES
CHANGE IN REVENUES ( n-r
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 00 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 00 0.0 0.0 00
1005 GF/Proyram Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 00 0.0 0.0 00
Other Interagency Receipts 0.0 00 0.0 0.0 00 00 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2008) cost: 0.0
POSITION?"
I jll-time 0 0 ol 0 0 0 0
Part-time 0 0 0 0 0 0 0
Temporary 0 0 0 0 0 0 0

ANALYsIs:  |Attach a separate page il necessary)

Passage of this legislation should have no fiscal impact on the Department of Corrections.

Phone (907)465-3339

Prepared by: Sharleen Griffin, Director
Date/Time 12/20/07 155 PM

Division Administrative Services

Approved by: Dwayne Peeples. Deputy Commissioner Date 12/20/2007

Department of Corrections

Page 1of1
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2008 LEGISLATIVE SESSION Bill Version: CSSB 8(FIN)
(S) Publish Dat 4/8/08
ID(File name) SB0O0O8CS(JUD)-DHSS-API-12-19-2007 Dept. Affected: Health & Social Services

RIGHT OF PATIENTS TO CHOOSE GENDER OF HOSPITAL
STAFF IN PSYCHIATRIC HOSPITALS

Title RDU Behavioral Health

Component Alaska Psychiatric Institute

Sponsor DAVIS
Requester SENATE (FIN) Component No. 311
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation

Required Information
OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE INREVENUES (0)

1002 Federal Receipts
1003 GF Match
1004 GF
1037 GF/Mental Health
Otlier(Specify Type-do not abbreviate)
OtherfSpecify Type-do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill requires hospitals providing psychiatric services to proffer gender choice to patients requiring
intimate care, and to document in the patient record, after *'reasonable and good faith efforts to comply™ a)
failure to meet the patient's request for gender choice, but provision of intimate care by a licensed
professional or b) failure to meet the patient's request for gender choice, but provision of intimate care by
a non-licensed professional. Further, the bill would require posting of the notice of the patient’s right of
gender choice in intimate care situations.

The bill is congruent with the department's desire to accommodate the gender choice of patients, and lo

protect vulnerable populations from medically unnecessary invasions of privacy. Although there may be
an increase in staff workload due to an increase in documentation, the effect is believed to be negligible

and no fiscal impact is expected.

Phone 269-3410
Date/Time 11/27/2007

Prepared by: Melissa Witzler Stone. Director

Division Behavioral Health

Approved by: Karleen Jackson. Commissioner Date 12/19/2007
Agency Department of Health and Social Services




DEPT. OF HEALTH AND SOCIAL SERVICES

Advisory Board on Alcoholism and Drug Abuse / P.0. BOX 110608

Alaska Mental Health Board ' JUNEAU, AK 998l t-0608
PHONE: (907) 465-8920

FAX: 465-4410
April 16, 2007

Senator Bettye Davis, Cham
Health. Education and Social Sei vices Committee

Alaska State Legislature
Dear Representative Davis:

Thank you for introducing SB 8, Mental Health Patient Rights: Staff (lender.

The Alaska Mental Health Board (AMHB) strongly supports the notion that patients in
psychiatric hospitals should have the right to choose the gender of the person providing them
intimate care. This type of choice will allow the individual to retain their dignity during a time of
extreme distress and vulnerability, and will afford a modicum of choice and control in a

fundamentally uncontrollable situation.

This bill has been criticized as “unnecessary” because hospitals should be allowed to handle this
issue administratively through internal policies and procedures. The AMHB was instrumental in
convincing API to promulgate such a policy, and applauds their efforts. But the Board believes a
single, isolated policy is not sufficient to safeguard the rights of all individuals who find
themselves in an acute psychiatric facility. Placing this provision into statute will ensure that
patients in APl and the State of Alaska’s Designated Evaluation and Treatment beds, as well as
those in private psychiatric facilities, will be afforded this basic right.

The AMHB is also sensitive to the argument that the bill’s provisions will create a financial
burden on psychiatric hospitals by forcing them to staff so as to have both genders available for
patient care at all times. But the language found in the CS clearly provides a method for dealing
with this issue - if the patient cannot be served by someone of the gender they choose, the
hospital must simply document that a request was made and that it was not able to be honored.
As such, this bill will not impact the “bottom line”” for hospitals.

Finally, the bill offers a balance between the rights of the patient for privacy and choice and the
physician’s duty to provide sound and responsible care. If the treating psychiatrist determines
that the choice made by the patient is not in the best interest of the patient’s treatment, he or she

may override a patient’s choice.



The AMHB believes that putting gender choice into statute is the correct and responsible way to
ensure that all psychiatric patients retain their basic dignity while being treated for acute or
ongoing psychiatric disabilities. The Board urges all members of the Senate Health and Social

Services Committee to support the bill.

Sincerely,

Andrea Schmook, Chair,
Alaska Mental Health Board
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March 1, 2005

Faith Myers,

Dorrance Collins

330 E. 14°’ Ave., AptE
Anchorage, Alaska 99501

Re; Psychiatric Staff Gender Rights
Dear Ms Myers and Mr. Collins,

I would very much support your efforts to amend AS47.30.840 to include a section
acknowledging the right of Psychiatric patients to choose the gender of staff providing
intimate care.

This is a very important issue as my Psychiatric inpatients already have significant issues
with both sexuality and trust.

I believe that as a Physician this would be a significant step forward in providing the best
and most therapeutic care for psychiatric patients throughout the State of Alaska. Please
contact me if I can be of ftirther assistance.

Sirlcefply, : /1

Aron S. WolfMD, M Ip
Distinguished Life Fellow American Psychiatry Association

Alaaka Couortling, Inc.
Parkway Professional Building Il
4120 Laurel St, Suite 102, Anchorage. Alaska 99508
907 J69.8600

focused on Alaska kids *n<J tiimilics * Treating behavioral & psychological problems « Continuing care ntrcr residential treatment
When you don 7 know where to turn ,,.



August 12,2005

Faith Myers

Donance Collins

801 Airport Hts. #35
Anchorage, AK 99508

Dear Ms. Myers and Mr. Collins,

Twholeheartedly support your efforts to amend AS47.30.840 to include a section
acknowledging the right of psychiatric patients to choose the gender of staff providing
intimate care. How sad that you and others have to fight for something that simple
human respect and common st nse would dictate should be done.

Recent empirical studies provide evidence that many common practices in psychiatric
settings - such as those at issue here, cause patients chronic stress and put them at risk for
igenic psychiatric morbidity such as PTSD and Depression. They also very likely
increase avoidance of helpful treatments. 1 Yet, it is often difficult to influence change

in professional practice, or in established procedures. The medical dictum to “do no
harm" frequently does not guide decision making.

Legislators often have good common sense. It should be clear to them for example that
no one in their circle of family or friends would accept routinely being bathed, touched
intimately, toileted etc. by someone of the opposite sex that they did not know.

But with patients in a psychiatric setting, the issue is much more serious. First, many
psychiatric patients (51% - 98%) have histories of sexual and/or physical abuse. This
makes them especially vulnerable to “re-traumatization” by procedures such as being
stripped, bathed, touched, and toileted by a staff of the same gender as their childhood
perpetrator. Such a practice replicates and “triggers” feelings from the original abuse
experiences and engenders feelings of fear, helplessness, distress, humiliation and loss of
trust in staff.1 When individuals are continually re-traumatized in this way, they are
subject to chronic stress5which in turn worsens serious mental illness and results in
symptom relapses and repeated re-hospitalization

Thank you for your efforts on behalf of persons with mentaj health issues. In this
instance of unconscionable resistance to changing practices experienced as harmful by
patients, the right to choose a preferred or same-sex provider must be legislatively
mandated, and enforced.

Since,-N'

Ann F. Jennings, Ph.D.
Trauma-Informed Systems Consultant
The Anna Foundation

21 Ocean Street

Rockland, ME 04841
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December 22,2004

Faith Myers

Dorrance Collins

330 E 14®Ave., Apt E
Anchorage, Alaska 99S01

Dear Faith and Dorrance:

I am in receipt of your letter wherein you request support from the Disability
Law Center, Alaska’s Protection and Advocacy agency for individuals with
disabilities, in your efforts to secure “more rights" for patients at the Alaska

BPWk Buirvr) Psychiatric Institute ["APP’]. Specifically, you are advocating for a change in
1B AS 47J)0.840 that would, in effect, provide Alaskans undergoing mental
AnJmgy.|K 99608 . .
(907 5661000 health evaluation or treatment the right to choose the gender of the person
ftf (907) 5451000 providing them bands-on intimate care, such as toileting, bathing; diapering
MIO4B12% and dressing. You have asked the Disability Law Center to both confirm the

legality of the requested statutory change and to voice support for your effort

A review of statutory and judicial authority reveals a strong foundation of
support for your legislative 'soal. In fact, securing the change in statute would
not be bestowing ‘more right.' onto patients, but would be a codification ofan
existing constitutional right that is not being acknowledged and protected.
Based on this research, as well as common sense and decency, the Disability

Law Center frilly supports your effort

Itis clear that the State anticipates that some individuals admitted to API will
require assistance with intimate care activities. The briefjob description for a
psychiatric nursing assistant that appears on the State's website describes the

duties as follows:

Assist patients in occupational, recreational, and industrial
therapy and school programs- Assist patients with daily routine
activities such as oral hygiene, preparingfor meals, toileting,
or preparingfor bed. Help with feeding of patients unable to

feed themselves.

(Emphasis supplied). Acknowledging the need by some patients for this
intimate assistance during a hospitalization, must these individuals submit
themselves to care by a staff member of API’s choosing, or do they have the
right to choose the gender of the person viewing and touching thdr bodies?

Do patients at APl have aright to privacy?

MEMBER-OF’T IE
national
ASSOCIATION-OF
PROTECTIONS
ADVOCACY
SYSTEMS

Article f, Section 22 of the Constitution of Alaska provides that: "The right of
the people to privacy is recognized and shall not be infringed.” The specific
enumeration of this right in Alaska’s Constitution has been interpreted to
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mean that Alaska’s right to privacy is bro; jar than that afforded by the United States
Constitution. Sfesserliv. State, 626 P.2d 81 (Alaska 1980).

Federal comts have clearly enunciated that encompassed within the right to privacy is the
right to shield one’s unclothed body from view. As the Ninth Circuit Court of Appeals
held over forty years ago, “We cannot conceive of a mote bade subject of privacy than the
naked body. The desire to shield one's unclothed figure from view of strangers, and
particularly strangers of the opposite sex, is impelled by elementary "Jf-respect and
personal dignity. Story v. York, 324 F.2d 450,455 (9* Cir. 1963).

Many of the cases discussing this aspect of the right to privacy arose in the context of
employment discrimination complaints against correctional facilities. These facilities
were sued for restricting the gender of certain guard positions, in pert, to protect the
privacy rights of prisoners. The courts have held that this right is not destroyed simply
because one is institutionalized. Turret v. Safley, 482 U.S. 78, 84. (1987) ("Prison walls
do not form a barrier separating prison inmates from the protections o f the Constitution.");
Robino v. Iranon, 145 FJd 1109,1111 (9th Cir. 1998) ("[A] person’s interest in not being

viewed unclothed by memben ofthe opposite sex survives incarceration.")

Most people, however, have a special sense of privacy in their genitals, and
involuntary exposure of them in the presence of people of the other sex
may be especially demeaning and humiliating. When not reasonably
necessary, that sort of degradation is not to be visited upon those confined

in our prisons.
Leev. Downs, 641 F.2d 1117,1119 (4th Cir. 1981).

There are a few cases that address the employment of gender specific individuals in
psychiatric hospitals. Courts have recognized that, unlike prison guards, hospital staff can
infringe significantly on a patients privacy rights. “Treatment assistants at a state
psychiatric hospital intrude on patients' privacy by performing duties involving intimate
personal care such as 'assisting patients with toileting; disrobing, showering and cleaning
their genitals,” as well as stripping patients before placing them into restraints and
conducting bed checks of patients who sleep naked or whose nightwear comes off during
sleep. Olsen v. Marriott International, Inc., 75 F. Supp.2d 1052, 1062 (Ariz. 1999)
quoting Jennings v. New York State Office of Mental Health, 786 F. Supp. 376, 382

(SD.N.Y. 1992).

Obviously most people would find it a greater intrusion of thrir dignity and
privacy to have their naked bodies irwed (or any number of personal
services performed) by a member of the opposite sex. Although there will
be a certain relinquishni-.it of privacy by necessity when anyone is
admitted to a hospital or mental health facility, this is not to say that a
patient has forfeited all rights to privacy.
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Local 567 American Federation o f State, County A Municipal Employees v. Michigan
Council 25, American Federation o fState. County A Municipal Employees, 635 F.Supp.
1010,1013-14 (E.D. Mich. 1986) (footnote omitted).

The court in Jennings distinguished the privtcy rights ofpatients from that of prisoners.

The patients at OMH are not convicted criminals but instead are there as a
result of eft.* commitments. Thus, their right to privacy may not be
abrogated by virtue of their confinement in d state-run facility unlike a
prison inmate who has forfeited some rights (a repayment to society. The
patients at OMH ara just that, patients. They are vulnerable and mentally
ill.  Basic decency demands that their privacy be respected to whatever

degree feasible.

Jennings V. New York State Office o fMental Health, 786 F. Supp. At 384. The federal
district court in Michigan held that not only should the psychiatric hospital respect the
privacy rights oftheir patients, but should assist in protecting those rights.

It is obvious that the law recognizes the privacy rights of these patients or
residents and that the defendants had die right to protect these right**
possibly even more so in the case of mental health patients who are far
more reliant on the protection of the defendants than patients in hospitals.
Moreover the failure to recognize their privacy rights is contrary to the
concept of normalization which recognizes that mentally handicapped
persons have a right to lives as close as possible to that which is typical for

the general population.

Local 567 .imerican Federation o f State, County A Municipal Employees v. Michigan
Council 25, American Federation o fState, County A Municipal Employees, 635 F.Supp.
at 1013. See also Jennings v. New York State Office o fMental Health, 786 F. Supp. at
383 (MIT]he feet that a person does not assert his or her constitutional right does cot mean
that state run facilities are still not obligated to respect these same rights.**) “It would be a
strange doctrine . . . that would decree that the sanctity of the right of privacy in the
performance of the excretory functions, fully respected in a public restroom, is forfeited
by the fact of falling ill and becoming hospitalized.” Local 567,635 F.Supp. at 1014.

Sensitivity towards the privacy rights of patients would also seem to further the treatment
goals for many individuals. A large number of women and men have been sexually
abused and live with the devastating aftermath of such experiences. Many with histories
of maltreatment are extremely sensitive to issues of privacy and violation of their privacy.
Early on in their lives their sense of body integrity was invaded by the behaviors of their
perpetrators. Being exposed to the invasion of privacy while dressing, showering, or
using the toilet can cause flashbacks in some individuals of prior abuse experiences. In
others it can cause embarrassment and a sense of shame, even if they have no history of
prior maltreatment. The need for a safe place where one is not exposed to the dominate
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and submission proccsa is imperative. The only way to make that possible is for people to
have choices. Without choice there is a potential for the reenactment of trauma.

It is therefore possible that being viewed naked by staff of the opposite gender can cause
significant barm to patients. A serious risk of harm violates the Eighth Amendment of the
U.S. Constitution, even if no harm has yet occurred. Farmer v. Brennan, 511 U.S. 825

(1994); helling v. McKinney, 509 U.S. 25 (1993).

For the reasons set forth above, the Disability Law Center of Alaska enthusiastically
supports your efforfs to protect the privacy rights of patients at API through the legislative
process. Please do not hesitate to contact me if there is anything this agency can do to

assist you with your advocacy.

Sincerely,

DISABILITY LAW CENTER OF ALASKA

David C. Fleurant
Executive Director

cc Ron Adler
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Faith Myers

porrance ColliNS

330 E. 14* Ave., Apt. E
Anchorage, Alaska 99301

27 February 2005

Dear Faith and Dorrance:

We here at the National Alliance fiatthe Mentally 01, Anchorage Affiliate (NAMI-Auch)
have received and support yout for psychiatric patients to have the ability, through
existing law and the most basic o fprivacy rights, to request gender specific intimate care.
We Amber feel that these rights need to i * clearly enunciated and that an addition to AS
47.30.540 reflecting such ia 'n order.

We concur with and support the poridoo Dilability Law Center has taken in their letter to
you dated December 22,2004 and support t wtr further involvement in resolving this nutter
o fextreme importance.

It is telling to us that we rarely hear o f this iaeue in private ftdIHiss w hat patients rod their
fkm iliei have the freedom and ability to select other service provider*. We understand that
public institutions operate on limited resources, however this most baric o fhuman rights, the
right to personal dignity, is one that cannot cany a price tag but must be provided fix in
public aswell as private facilities.

It Is Anther troubling for usto realize that the staff making the majority o fthese decisions
involving this most intimate o f care are those who are the least trained. These staff members
may well view their employment in the psychiatric care field u being transitory in nature
and fed they have nothing or little to lose Should t complaint regarding them be found to
have merit. Our highest concern is th« theee individuals wield excessive physical and
emotional power over these vulnerable persons rod can too easily abuse the discretion given
them to include suppressing complaints against them.

It is important to note that as State laws are currently being interpreted these basic rights to
control who views and perhaps even touches our naked bodies may wed bo, and likely are
being, violated without rising to the level o fbeing a sexual assault or breaking any other
laws. However, in this context, sexual assaults may well be, and quite possibly are being,
committed with the vulnerable victim having little to no recourse, hope or even prayer o f

justice.

W c urge our lawmakers ro pass legislation which will protect individuals receiving this ctue.

Sincerely.

Trish McDonald, Executive Director

Cc Ron Adler
David Fleurut



Alaska Mental Health Consumer Web

1248 Gambell St Phone: 907.222.2880
Anchorage, ALASKA 89501 Fax: 807.222.2981

Faith Myers

Dorrance Collins

330 E. M* Ave,, Apt. E
Anchorage, Alaska 99501

Dear Faith and Dorrance:

We at Alaska Mental Health Consumer Web would like to express our full support for your efforts to ensure
the right of Alaskans undergoing mental health evaluation and treatment to choose the gender of their
caregivers. Specifically, we wholeheartedly endorse the amendment of AS47.30.840 to include the right of
Psychiatric patients to choose the gender of those that provide their care. It is our collective belief that this is
not only a core human right, but also a matter of basic human dignity. For many years Alaskans have
received care without regard to the gender of the provider. This practice has potentially violated the rights of
thousands of Alaskan citizens and may have broached the boundaries of people who may have issues of

sexuality and trust.

We again applaud your efforts and if | can be of ftirther assistance please do not hesitate to contact me.

Sincerely,

Executive Director
Alaska Mental Health Consumer Web
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PsychR ights
LAWPROJECT FOR

PSYCHIATRIC RIGHTS, INC.
404 Q Straet, 3u»e 20C, Anchorage, Alaska 99901
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liBE!/payshafibta.ors
January 3,2005

Faith Myen

Dorrance Collins

330 E. 14th Ave., Apt E
Anchorage, Alaska 99501

Re; Psychiatric Staff Gender Right*

Dear Ms. Myers and Mr. Collins;

The Law Project for Psychiatric Rights (PsychRights) unreservedly supports your efforts
for legislative acknowledgment of the right for psychiatric patients to choose the gender of staff
providing intimate care. We are outraged such a choioe is not provided now. It is well known
that many psychiatric patients (male as well as female) have been sexually assaulted or otherwise
physically abused and that the failure to be sensitive to this issue is re-traumatizing and counter-
therapeutic. Since the Alaska Psychiatric Institute is unwilling to recognize this and change its
policy, a legislative directive is certainly in order.

PsychRights also concurs in the Disability Law Center’s conclusion that Alaska patients
already have such rights under the Alaska Constitution at least [fthe 2005 Alaska Legislature
fails to correct this outrage, | would encourage the Disability Law Center to pursue this through

the courts.

fames B. (Jim) Gottstcin, Esq.

cc: Ron Adler
David Fleurant



Testimony supporting Senate Bill 8 by Dorrance Collins—February 11,2007

Madam Chair, Committee members.

My name is Dorrance Collins. | support the passing of Senate Bill 8 as written.

Post traumatic stress disorder is one ofthe most prevalent and costly mental illnesses
in America. Not giving gender choice of staff for intimate care in inpatient settings is

traumatic to many psychiatric patients and can add to the illness.

fn other states some psychiatric facilities take providing gender choice of stall'for
intimate care seriously. These facilities have policies that require the facility to schedule
a portion of their work force by gender. As an example, if there are 5 male staffon one
unit and 5 female staff on another unit, policy would require the head nurse, when
scheduling, to sec to it that there are sufficient men and women staffon each shift to

provide gender choice.

Also, in the larger hospitals with multiple units—if the required gender is not
available for intimate care, facility policy would require staffto go to the next unit to try

and find the requested gender. Units are often just separated by a door.

These are all policies that we have been informed that the Alaska psychiatric hospitals
and facilities will not adopt, even when it is pointed out that adopting such policies does

not cost money and it reduces trauma.

In a recent Alaska Supreme Court decision, the justices stated there is a clear,
unavoidable tension between hospitals seeking convenience/ economics and patient
rights, which can manifest itself in patient abuse.

The justices saw it as a given that psychiatric hospitals and units were going to take
shortcuts and would without regulation deny psychiatric patients their rights. It is laws
passed by the legislature and action taken by the courts that will force psychiatric

hospitals to do the right thing.

Almost without exception those patients entering an acute care psychiatric facility
have dementia and trauma in their background. And to a lesser extent those patients
entering evaluation facilit. ;s. Many have been victimized, some from childhood through
adulthood. The percentage that has been sexually abused and physically abused is much
higher than the rate in general society. When psychiatric patients arc not given gender
choice, they feel they are being re-victimized all over again.

As a civilized society, we can’t leave psychiatric patient’s protection up to guesswork.
We need to pass statutes.

Passing Senate liill 8 will give back to psychiatric patients* a small amount ot dignity
and control they lost when entering a psychiatric facility.



Senate Bill 8 only asks that psychiatric institutions make a good faith etlort at
providing gender choice of staff for intimate carc. Adding more loopholes for
psychiatric facilities to utilize will make the Bill useless.

In closing, | am asking you to pass Senate Bill 8 as written.

Thank you.

Dorrance Collins

(907) 929-0532
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Testimony supporting Senate BID 8 by Dorrance Collins—February 11,2007

Madam Chair, Committee members,
My name is Dorrance Collins. | support the passing of Senate Bill 8 as written.

Ina recent Alaska Supreme Court decision, the justices stated there is a clear,
unavoidable tension between hospitals seeking convenience/ economics and patient
rights, which can manifest itselfin patient abuse.

Thejustices saw it as a given that psychiatric hospitals and units vere going to take
shortcuts and would without regulation deny psychiatric patients their rights. It is laws
passed by the legislature and action taken by the courts that will force psychiatric

hospitals to do the right thing.

Almost without exception those patients entering an acute care psychiatric facility
have dementia. And to a lesser extent those patients entering evaluation facilities. Many
have been victimized, some from childhood through adulthood. The percentage that ha3
been sexually abused and physically abused is much higher than the rate in general
society. When psychiatric patients arc not given gender choice, they feel they are being

re-victimized all over again.

As a civilized society, wc can’t leave psychiatric patient’s protection up to guesswork.
We need to pass statutes.

Passing Senate Bill 8 will give back to psychiatric patients’ a small amount of dignity
and control they lost when entering a psychiatric facility.

Senate Bill 8 only asks that psychiatric institutions make a good faith effort at
providing gender choice of staff for intimate care. Adding more loopholes for
psychiatric facilities to utilize will make the Bill useless.

In closing, | am asking you to pass Senate Bill 8 as written.

Thank you,

Dorrance Collins
(907) 929-0532



Testimony supporting Senate Bill 8 by Faith Myers February 8,2007

Mr. Chair, Committee members,
My name is Faith Myers. | support the passing of Senate Bill 8 as written.

lhave an avocation in Mental Health Advocacy. Inthe past | have been in acute carc
psychiatric facilities in Alaska, Washington and Nevada. Also, as an advocate, | have
contacted psychiatric hospital administrators in Maine, Maryland, Nevada, Alaska and

Washington looking for best practices.

There is such a thing as unnecessary traumatization of psychiatric patients in a
psychiatric facility, especially in facilities in states that look for shortcuts. It is the rules
and statutes of the state that reduce the amount of trauma and recidivism.

Wec fully understand the idea of a psychiatric emergency when gender choice may not
be able to be provided— What we want to reduce is the unnecessary traumatization of a

psychiatric patient who is reasonably cooperative.

The percentage of women in acute care psychiatric facilities who have a history of
sexual abuse and/or physical abuse in their past is somewhere between 51% and 98%
respectively. The figure for men is a little bit less. To a person with mental illness, it is
certain he/she feels re-victimizcd when he / she is given intimate carc against their will
by the gender of the person who sexually abused him or her in the past.

There are 3 or 4 hospitals that do civil commitments, and there are numerous other
ones that do 3 day evaluations that stretch out into 7 days. This issue cannot be dealt
with by working to change each hospital’s policy. Change needs to be done by state

statute.

I would like to briefly explain the support letters in favor of a hill for gender choice of
stafffor intimate care. The following letters of support should have been provided to

you.

1 Ann F. Jennings, PhD., Trauma-Informed Systems Consultant has background
knowledge of trauma in acutc-carc psychiatric institutions. She also has a
personal connection. Her daughter was in and out of psychiatric institutions from
the age of 13 to 32 when her daughter committed suicide in a psychiatric

institution.

2. Aron S. Wolf, NJD, MMD. Dr. Wolf has over 30 years of experience in treating
psychiatric patients from children to adults.

3. NAMT, Anchorage — Their Board members have personally been in psychiatric
institutions and had family members in psychiatric institutions.



Alaska Mental Health Consumer Web- Their Board members also have a wide
range of experience with psychiatric facilities.

The Alaska Mental Health Board, whose Board members are appointed by the
Governor—again, their Board members have a wide range of experience in
advocating for better treatment in psychiatric facilities.

. Disability Law Center submitted a 4 page legal opinion, stating that gender choice
of staffis uright that should be given to a civilly committed psychiatric patient.

Psychiatric Rights—an organization dedicated to furthering the rights of
psychiatric patients—Psychiatric Rights also concurs with Disability Law’s legal
opinion that gender choice is a right of civilly committed psychiatric patients.

All told there arc pro .bly 50 or more Board members that voted that a gender choice
of staff for intimate care bill should be passed, many of them experts in the field.

Senate Bill 8 only requires psychiatric institutions to make a good faith effort at
giving gender choice of staff.

In closing, |1 am asking you to pass Senate Bill 8.

Thank you.

Faith Myers
(907) 929-0532



Dear Editor,
We would like lo make readers aware of we surveyed refused to do it.

Senat

Bill X which when passed would

require inpatient psychiatric facilities to make
a good faith effort at providing patients receiv-
ing intimate care their choice of gender of staff
performing that care. We believe if the bill does
pass it would eventually cany over into senior
care facilities.

The Alaska facilities we have surveyed do
not schedule for gender. For example, if there
arc five men working on one shift at a facility
and five women working on the other shift, all
of the facilities we have surve; :d do not have
policies that require the nurse making up the
work schedule to make an attempt to see to it
there is proper gender on each shift to provide
gender choice of jtaff for intimate care.

We fully understand not hiring for gender,
but in Alaska they refuse to schedule lhe work
force for gender.

Also, in larger facilities where there is more
than one unit, there is no policy that requires
stafFFto go to the next unit to get the requested
gender to give someone a bath.

These are things that they do in other states
and it doesn’t cost money, but Alaska facilities

Providing gender choice of stall for intimate

care reduces traumatization and passing Sen-
ale Bill P will force psychiatric institutions
to write good gender choice policies.
Faith Myers and Dorrance Collins
Anchorage

We would like
to hear from you

Send letters to the editor to Senior
Voice, 325 E. Third Ave., Suite 300,
Anchorage AK 99501. Maximum
length is 250 words. Senior Voice
reserves the right to edit for content
and length.

Space may be made available for
longeropinion pieceessays up t0500
words. Please contact the managing
editor at seniorvoice@gci.net to
discuss this.

Copy deadline 1is the 15th of the
month prior to publication.

Senior Voice, AprU 2007
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PsychR ights®
Law Project for
Psychiatric Rights, Inc.

Alaska Legislature January 30, 2006

Alaska State Capitol
Juneau, Alaska 99801

Re: Psychiatric Rights Legislation

This is to support the proposals by Faith Myers and Dorrance Collins to amend
Alaska law to enhance certain rights given to people diagnosed with serious mental
illness and held at inpatient facilities.

For example, the wording "patients must be given reasonable opportunity” gives
some facilities license to deny patients the rights the statute is intended to ensure. Some
facilities turn these rights on their head and make them "privileges.” To address this, it is
recommended that something like the following be added to AS 47.30.840:

At no time shall the rights set forth in this chapter be treated as privileges
that the recipient must earn by meeting certain standards of behavior.

Of course these rights are meaningless if there is no effective enforcement process.
It is therefore suggested that AS 47.30.847 be amended to specify a time, limit in which
grievances/complaints must be answered and that patients 18 and older have a right to
appoint a representative of their choice to help them file and pursue grievances/com-
plaints.1 Such representatives should have the right to "reasonable access to all living and
program areas and to staff involved in the treatment of the patient in order to assist the

patient in the protection of his or her rights."

In addition the state Ombudsman or some other state oversight authority should
have the right to go into any facility holding people because being diagnosed with mental
illness. The Ombudsman's Office is presently excluded from all but state hospitals and
would have to he granted a different authority to enter other facilities.

I have known Faith Myers and Dorrance Collins for a number of years and they
are absolutely spot on with their suggestions. Alaska citizens deserve the type of
consideration Faith and Dorrance are asking for and 1 urge you to act favorably upon

their suggestions.

1For patients under 18, their guardian would retain that right.

406 G Street, Suite 206, Anchorage, Alaska 99501 - (907)274-7686 Phone - (907) 274-9493 Fax
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January 30, 2006

Faith Myers

Dorrance Collins

330 E. 14thAve., Apt. E
Anchorage, Alaska 99501

Dear Faith and Donance:

You have requested a letter of support from the Disability Law Center of
Alaska for your effort to revise the grievance rights of psychiatric patients in
Alaska. In essence, your proposed revisions seek to ensure that psychiatric

patients are afforded basic due process rights when filing a grievance.

The Disability Law Center of Alaska supports your efforts to ensure that
psychiatric patients in Alaska are afforded basic due process rights. Your
recommendations, including permitting psychiatric patients the right to obtain
the assistance of a self-designated representative and establishing specific

time frames for certain actions, are very appropriate means of assuring that
rights can both be exercised and are protected.

Please let me know if there is anything we can do to assist you in this effort.

Sincerely,

DISABILI TY LAW CENTER OF ALASKA

David C. Fleurant
Executive Director
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February 17,2007 v

(907) 272-0227
(phone and fax)

Alaska State Legislature
Juneau, Alaska

Re: Request for Amendment to AS 47.30.847
Psychiatric Grievance Procedures

Honorable Senators and Representatives:

NAMI Anchorage provides support, education and advocacy to persons experiencing a mental
illness and their families. This letter is about the grievance rights of parients in mental health
facilities. Those rights are set out in broad terms in AS 4.30.847. See copy attached.

We have received reports that patients have been unduly burdened by hospital procedures in their
efforts to bring grievances. For example, the facility may repeatedly require the patient to confer
with members of the very same treatment team that have aggrieved the patient as a pre-condition to
filing a formal grievance. It can be traumatizing to a patient to be required to seek redress from the

same caregivers with whom the patient has a dispute.

It has also been reported to NAMI that patients are not always being provided a written statement of
the grievance procedure upon admission to the facility. The ability of the patient or patient’s
representative to advocate for themselves requires knowledge of the “what" and “how™" of the
grievance procedureprior to treatment. NAMI believes that self-advocacy is one of the building

blocks for real and lasting recovery.

These examples demonstrate that the due process rights of patients can be easily limited or
circumvented because the language of AS 47.30.847 is too broad. The statute does not say
precisely what the mental health facilfr'es must do, giving them considerable latitude in interpreting
the law and developing the grievance procedures as they wish. The statute needs lo be amended to

state the following specific requirements:

» the written grievance procedure will be provided to the patient at the time of admission.
» the pa, ent’s written complaint will be accepted and delivered to the “impartial body”
required in subsection (a) without requirement of further consultation with or approval by

the treatment team or other precondition.
 the patient will be allowed the assistance of a self-designated representative and will not be

limited to a representative as defined by the facility.
» the complaint will be addressed and resolved within specific time frames to be set out in the

amended statute.

Anchorug& ¥ Voic*otvM ental/lline*?
NAMI An- horage f» the Local AffUlatc of thg Nxtionxl Alliance on Mtntal ninc««



NAMI Anchorage
February 17,2007
Page 2

Additional specific provisions may be required as investigation continues. NAMI Anchorage is
prepared lo assist in this important revision process as requested. In the meantime, we ask the
legislators and the administrators of mental health facilities to bear in mind the trauma that
hospitalization by itself causes a patient, on top ofthe underlying problem resulting in the
hospitalization. In such a situation, the balancing of administrative inconvenience with the health

and welfare of the patient should weigh in favor of the patient.
Thank you for this opportunity to comment.
NAMI Anchorage

Pat Kouris

President, NAMI Anchorage Board of Directors

attachment:  AS 47.30.847

cc: Representative Sharon Cissna
James B. Gottstein, Esq.
Faith Myers and Dorrance Collins
David Fleurant, Disability Law Center

Anchorutf&y Vote*oti/MestftLIsIIMyy
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