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HB 197

“An Act relating to trusts, to the issuance of shares o f professional corporations to a 
trustee, to a tru stee’s pow er to appoint property  to ano ther trust, to a trustee’s 
selection of the percentage of tru s t property  to be considered principal, to the 
determ ination of the value of a trust, and to a se ttlo r’s intent when transferring  
property  in tru s t.”

It is important that A laska’s trust statutes be updated so that A laska’s investment 
laws stay competitive with other states. This bill proposes amendments to statutes 
relating to trusts registered in the state and governing the actions o f trustees and 
co-trustees, which will accomplish this end.

I IB 197 bill provides for the following:

1. That shares in a professional corporation may be held by the trustees o f  the 
professional’s revocable trust.

2. Expands the coverage o f  AS 13.36.157, which allows the trustee o f  a trust 
to transfer trust assets to a similar trust. This expansion will only occur if  the trust 
has an Alaskan trustee and the trust has its primary administration in Alaska.

3. Allows the Alaska trustee o f a charitable trust to change the percentage o f 
the value o f the trust that will be considered income whenever the trustee 
determines that the new percentage is necessary and prudent.



4. Clarifies that a settlor’s express intention to protect trust assets from 
beneficiary’s potential future creditors is not evidence o f an intent to defraud.

5. States needed provisions relating to trustees: compensation, accepting or 
declining trusteeship, co-trustees, vacancy, resignation, removal, delivery of 
property by former trustee, reimbursement o f expenses, and certification o f  trust.
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Section  1. Amends AS 10.45.050 to expand who can be issued shares o f  capital 
stock in a professional corporation.

Section  2. Amends A S 13.36 .020  - E ffects o f  fa ilure to register to include 
removal o f  the trustee under new section AS 13.36.076

Section  3. Amends A S 13.36.035(a) regarding exclusive jurisdiction o f the 
court to include trusts where the trustee has been appointed or removed under new 
section AS 13.36.076.

Section  4. Amends AS 13.36.035(d) to include appointment and removal o f  a 
trustee under new section AS 13.36.076 under laws o f  the state

Section  5. Adds a new subsection (b) to AS 13.36.055 to deal with 
compensation o f the trustee or his agent and the burden o f proof being on the 
person who seeks review o f  that compensation, if the compensation is made within 
the terms o f  the trust or is reasonable.

Section  6 . AS 13.36 is amended by adding new sections
Sec. 13.36 .071. A ccep tin g  or  rejectin g  tru steesh ip . Determines when a 

person designated as a trustee may accept or reject the position and the actions 
they may take prior to accepting or rejecting the trusteeship.

Sec. 13 .36 .072  C o-tru stees. Defines co-trustees, their roles, and how their 
duties should be carried out.

Sec. 13 .36 .073  V acan cy  in tru steesh ip ; ap p o in tm en t o f  su ccessor.
Defines a vacancy in a trusteeship and how a successor K a vacancy shall be 
appointed.
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Sec. 13.36.074. R esignation  o f  tru stee. Defines how a trustee may resign.

Section  7. A S 13.36 is amended by adding new sections
Sec. 13.36.076. R em oval o f  tru stee. States under what conditions a trustee 

may be removed from office and how a successor trustee shall be appointed.
Sec. 13.36.077. D elivery  o f  p rop erty  by fo rm er  trustee. Defines how 

trust property shall be protected and provides for expeditious delivery o f trust 
property by a trustee who has resigned or removed.

Sec. 13.36.078. R eim b u rsem en t o f  exp en ses. Defines how a trustee is to 
be reimbursed for incurred or advanced expenses paid for the benefit o f the trust.

Sec. 13.36.079. C ertification  o f  trust; p en a lty  Creates a “certification o f  
trust” document, sets forth what must be included in the document, for what 
purposes it may be used, and the civil penalties that may be imposed for 
demanding the entire trust instrument in addition to certification o f  trust.

Section 8 . AS 13.36.090 is amended to include a removal o f  a trustee under 
new section AS 13.36.076. Also removes language that gives weight to adult 
beneficiaries determining suitability o f the trustee and nlace o f  administration.

Section 9. AS 13.36.157(b) is amended to further define a trustees power to 
appoint to another trust under the laws o f the State o f  Alaska.
Section  10. AS 13.36.198. Liability for violations is amended to include new 
section AS 13.36.076 - Removal o f a trustee.

Section 11. AS 13.36.390 is amended by adding a definition for ‘qualified 
beneficiary"

Section 12. AS 13.38.460(a) amends the selection o f  percentage after charitable 
trust election so that the trustee may elect to change the percentage whenever the 
trustee determines that the new percentage is necessary and prudent.

Section 13. AS 13.38.480 - Value determination. This will amend this section to 
clarify how the average value o f a trust will be determined if  the trust has been in 
existence for less than three years.

Section 14. AS 34.40.110 Restricting transfers o f  trust interests. Sub-section (b) 
is amended to include that a settlor’s expressed intention to protect trust assets 
from a beneficiary’s potential future creditors is not evidence o f  an intent to 
defraud.

Section  15. Repeals 13.36.360(d) that defines “qualified beneficiary”, which is 
now defined under AS 13.36.390.
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Section  16. Deals with indirect court rule changes to Alaska Rules o f  Civil 
Procedures 54 (Costs) and 82 (Attorney’s fees).

Section  17. Applicability section.

Section  18. Conditional Effect. AS 13.36.079(i), enacted by sec.7 o f  this Act, 
takes effect only if  sec. 16 o f this Act receives a two-thirds majority vote by each 
house.

Section  19. Immediate effective date under AS 0 1. 10.070(c).
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P o s i t i v e  D e v e l o p m e n t s

A l a s k a  H a s  B e c o m e  K n o w n  

T h r o u g h o u t  t h e  C o u n t r y  f o r  

B e i n g  C r e a t i v e  a n d  I n n o v a t i v e  

R e g a r d i n g  i t s  T r u s t  L a w s .  

A l a s k a  i s  C o n s i d e r e d  t h e  

L e a d i n g  J u r i s d i c t i o n  f o r  T r u s t  

A d m i n i s t r a t i o n .
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A l a s k a ’s  1 st I n d e p e n d e n t  

T r u s t  C o m p a n y

>  H a s  9  f u l l  t i m e  e m p l o y e e s ;  4  a r e  b o r n  &  r a i s e d  A l a s k a n s

>  P a y s  S t a t e  C o r p o r a t e  I n c o m e  T a x

>  A n n u a l l y  p u t s  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  i n t o  t h e  

A l a s k a  E c o n o m y

>  H a v e  o n  d e p o s i t  w i t h  l o c a l  b a n k s  ( N o r t h r i m  &  A l a s k a  

F i r s t )  t e n s  o f  m i l l i o n s  o f  d o l l a r s

>  O v e r  1 , 0 0 0  c l i e n t s  h a v e  c o m e  t o  A l a s k a  f r o m  o t h e r  

s t a t e s
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P r o f e s s i o n a l s  in  A l a s k a  H a v e  

B e n e f i t e d

• A t t o r n e y s  h a v e  i n c r e a s e d  b u s i n e s s  b o t h  

f r o m  o u t s i d e  c l i e n t s  a n d  A l a s k a  c l i e n t s

• C P A s  h a v e  i n c r e a s e d  b u s i n e s s

• I n s u r a n c e  a g e n t s

• S t o c k  b r o k e r s

• O t h e r s
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f r o m  t h e  l e g i s l a t i o n

M a n y  A l a s k a n s  a r e  t a k i n g  

a d v a n t a g e  o f  t h e  u n i q u e  T r u s t  &

E s t a t e  L e g i s l a t i o n
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S t a t e  O f  A l a s k a

T h e  s t a t e  o f  A l a s k a  h a s  r e c e i v e d  o v e r  $ 2  m i l l i o n  i n  

d i r e c t  r e v e n u e

• I n c r e a s e  i n  L i f e  I n s u r a n c e  P r e m i u m  T a x e s

• I n c r e a s e  C o r p o r a t e  I n c o m e  T a x

• I n c r e a s e  r e v e n u e  f r o m  L L C  &  L P  f i l i n g s



A l l  T h i s  H a s  H a p p e n e d  W i t h  

N o  F i n a n c i a l  O u t l a y  F r o m  

t h e  S t a t e
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W h y  t h e  N e e d  t o  H a v e  

A d d i t i o n a l  L e g i s l a t i o n

S i n c e  1 9 9 7 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  c o n s i s t e n t l y  w o r k e d  t o  

u p d a t e  a n d  i m p r o v e  l a w s  r e g a r d i n g  t h e  u s e  a n d  a d m i n i s t r a t i o n  o f  

t r u s t s .  A s  a  r e s u l t ,  A l a s k a  i s  c o n s i d e r e d  o n e  o f  t h e  p r e m i e r  t r u s t  

j u r i s d i c t i o n s  in  t h e  c o u n t r y .

>  B u t ,  i t  i s  a  v e r y  c o m p e t i t i v e  e n v i r o n m e n t .  In  f a c t ,  a t  l e a s t  s e v e n  o t h e r  

s t a t e s  -  D e l a w a r e ,  M i s s o u r i ,  N e v a d a ,  O k l a h o m a ,  R h o d e  I s l a n d ,  

S o u t h  D a k o t a  a n d  U t a h  -  h a v e  e n a c t e d  l e g i s l a t i o n  s i m i l a r  t o  o u r  o w n ,

>  M u c h  o f  t h i s  L e g i s l a t i o n  i s  s t r u c t u r e d  t o  m e e t  I R S  r u l e s  &  g u i d e l i n e s .  

W h e n  I R S  m a k e s  a  c h a n g e ,  i t  m a y  r e q u i r e  a  c h a n g e  in  A l a s k a  

S t a t u t e  t o  s t a y  e f f e c t i v e .

>  O t h e r  s t a t e s  a r e  t r y i n g  t o  i m p r o v e  t h e i r  T r u s t  L a w s .  If  t h e y  c o m e  u p  

w i t h  a  b e t t e r  a p p r o a c h ,  w e  n e e d  t o  a d j u s t  in  A l a s k a  t o  s t a y  e f f e c t i v e .

>  F i n e - t u n e  l e g i s l a t i o n  t o  m a k e  s u r e  i t  i s  t h e  b e s t .



T h e  F u t u r e  L o o k s  V e r y  B r i g h t  f o r  A l a s k a  t o  

C o n t i n u e  t o  A t t r a c t  B u s i n e s s  t o  t h e  S t a t e .  T h e  

O n l y  P o t e n t i a l  P r o b l e m  W o u l d  B e  t h e  

I m p l e m e n t a t i o n  o f  a n  I n c o m e  T a x  o n  T r u s t s  

a n d  E s t a t e s  S e t  U p  b y  N o n - R e s i d e n t s .

T h e  I m p l e m e n t a t i o n  o f  S u c h  a  T a x  W o u l d  

C a u s e  A l a s k a  t o  L o s e  9 9 %  o f  t h e  B u s i n e s s  I t  

H a s  A t t r a c t e d  W i t h i n  o n e  Y e a r .  T h e  B u s i n e s s  

W o u l d  G o  t o  a  S t a t e  T h a t  D o e s  N o t  T a x  N o n -  

R e s i d e n t  T r u s t s .



f o r  y o u r  p r i o r  i n v o l v e m e n t  a n d  

h o p e  f o r  y o u r  c o n t i n u e d  s u p p o r t



TRUST PLANNING

A  N e w  D ir e c t io n  I n  E s ta te  
P la n n in g : N o r th  T o  A la sk a

^ 4  laska recently has enacted legislation s im i la r  to  
la w s  in  c e r t a in  f o r e ig n  a s s e t  p r o t e c t i o n  ju r i s d ic t io n s .  
A s  a  c o n s e q u e n c e ,  a n  A m e r ic a n  in  a n y  s ta te  c a n  c r e ­
a t e  a  t ru s t  f o r  h is  o r  h e r  o w n  b e n e f i t  w h ic h  is  p r o t e c t ­
e d  f r o m  c r e d i t o r s  p r o v id e d ,  a m o n g  o t h e r  th in g s , it is  
n o t  a  t r a n s fe r  in t e n d e  t o  d e f r a u d  k n o w n  c r e d i t o r s .  
P e r h a p s  o f  g r e a t e r  im p o r t a n c e ,  A la s k a  t ru s ts  o p e n  a 
n e w  d im e n s i o n  in  e s ta te  p la n n in g .  O n e  o f  th is  a r t i ­
c le ’s  c o - a u t h o r s ,  J o n a th a n  B la t tm a c h r ,  w a s  th e  p r in c i ­
p le  d r a f t s m a n  o f  th is  n e w  A la s k a  le g is la t io n .

T w o  g o a ls  th a t o f t e n  
a r e  s o u g h t  t o  b e  
a c h i e v e d  in  e s t a t e  

p la n n in g  a re  e s ta te  t a x  r e ­
d u c t io n  a n d  p r o t e c t io n  o f  
a s s e t s  f r o m  c la im s  o f  
c r e d i t o r s .  R e d u c in g  t a x e s  
s i g n i f i c a n t l y  m a y  b e  a 
“ s u m  z e r o "  g a m e  i f  t h e  a s s e t s  a r e  
a t ta c h e d  b y  c re d it o r s . S im i la r ly ,  p r o ­
te c t in g  a s s e ts  f r o m  c r e d i t o r s ’ c la im s  
m a y  n o t  a c c o m p lis h ^  a l l . g o a l s  
s o u g h t  u n le s s  t a x e s  a l s o  a r e  r e ­
d u c e d . F o r t u n a t e ly ,  th e s e  tw o  g o a ls  
a r e  n o t  o n l y  c o m p a t ib le ,  t h e y  u s u ­
a l l y  a re  c o m p le m e n t a r y .  T h a t  Is , th e  
s te p s  t o  p r o t e c t  a s s e ts  f r o m  c la im s  
o f  c r e d i t o r s  m a y  a l l o w  t a x  r e d u c t io n  
t o  o c c u r ,  a s  w e l l .  O n  t h e  o t h e r  
h a n d , a  t r a n s fe r  th a t fa i ls  t o  p r o t e c t  
p r o p e r ly  f r o m  c la im s  o f  t h e  t r a n s ­
f e r o r ’ s  c r e d i t o r s  is  l i k e l y  t o  f a i l  t o  
r e d u c e  t a x e s  b e c a u s e ,  a lm o s t  a l ­
w a y s , i f  a  c r e d i t o r  o f  th e  t r a n s fe r o r  
c a n  a t ta c h  th e  a s s e t  t h e  t r a n s f e r  is 
r e g a r d e d  a s  in c o m p le t e  f o r  g i f t  a n d  
e s t a t e  t a x  p u r p o s e s .  T h e  A la s k a  
T m s t  A c t (C h a p t e r  W o . 6 ,  S LA  1 9 9 7 , 
e f fe c t iv e  A p r i l 2 , 1 9 9 7 )  o f f e r s  a  n e w  
t o o l  in  th e  U n ite d  S ta te s  t o  a c c o m ­
p li s h  th e  d u a l g o a ls  o f  a s s e t  p r o t e c ­
t io n  a n d  ta x  r e d u c t io n . T h e  A c t a ls o  
e f f e c t i v e ly  r e p e a ls  th e  r u le  a g a in s t  
p e rp e tu i t ie s  f o r  a  t ru s t  c r e a t e d  u n ­
d e r  A la s k a  la w . T h is  a r t ic le  d is c u s s ­
e s  th e  d u a l g o a ls  o f  a s s e t  p r o ­
t e c t io n  a n d  e s ta te  t a x  r e d u c ­
t io n  a n d  h o w  th e  A la s k a  T iu s t  
A c t c a n  h e  u s e d  in  th e  c o n te x t  
o f  e s t a t e  p la n n i n g .  I t  a l s o  
c o m p a r e s  s o m e  a s p e c t s  o f  
A la s k a  t ru s ts  w ith  c e r t a in  o f f ­
s h o r e  t ru s ts .

S t e p s  T o  R e d u c e  E s t a t e  
T a x a t i o n

It  s e e m s  w e l l  a c c e p t e d  th a t  a n  
e f fe c t iv e ,  i f  n o t  th e  m o s t  e f fe c t iv e ,  
e s ta te  t a x  r e d u c t io n  p la n n in g  s t e p  is 
t o  m a k e  l i fe t im e  t r a n s fe r s . L i fe t im e  
t ra n s re r s  c a n  a v o id  g i f t  t a x  ( a n d ,  b y  
r e m o v in g  a n  a s s e t  f r o m  a n  e s ta te , 
c a n  a v o i d  e s t a t e  t a x ,  a s  w e l l )  in  
w a y s  d ia t  c a n n o t  b e  u s e d  a t  d e a th  
t o  a v o id  e s ta te  t a x a t io n . H o w e v e r ,  
l i f e t im e  t r a n s fe r s  a r e  e f f e c t i v e  f o r  
t h e s e  p u r p o s e s  o n l y  i f  t h e y  a r e  
" c o m p le t e ’’ u n d e r  th e  f e d e r a l e s ta te  
a n d  g i f t  ta x  ru le s . T h e  la w  a p p e a r s  
w e l l  e s t a b l i s h e d  th a t  a t r a n s f e r  is 
c o m p le t e  f o r  s u c h  t a x  p u r p o s e s  
o n l y  i f  i t  is  n o t  ( o r  w h e n  i t  n o  
lo n g e r  i s )  s u b je c t  t o  t h e  c la im s  o f  
th e  t r a n s fe r o r ’s c re d i t o r s .

F r a u d u l e n t  T r a n s f e r s ,  E t c .
I n  g e n e r a l ,  “ f r a u d u l e n t  c o n ­

v e y a n c e s "  w ith  r e s p e c t  t o  c r e d i t o r s  
w h o s e  c la im s  a r is e  e i t h e r  b e f o r e  o r  
a f t e r  t h e  t r a n s fe r  a r e  t r a n s f e r s  ( a )
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th a t  th e  d e b t o r  m a d e  w ith  
a c t u a l  i n t e n t  t o  h i n d e r ,  
d e l a y  o r  d e f r a u d  h i s  o r  
h e r  c r e d i t o r s  o r  ( b )  ( i )  f o r  
w l i ic h  th e  d e b t o r  r e c e iv e d  
le s s  t h a n  “ a  r e a s o n a b l y  
e q u iv a le n t  v a lu e "  a n d  ( i i )  
a f t e r  w h i c h  t h e  d e b t o r  

h a d  in s u f f i c i e n t  a s s e t s  t o  m e e t  f u ­
tu re  b u s in e s s  n e e d s  o r  t o  p a y  d e b t s . 
A  t r a n s f e r  m a d e  b y  a  d e b t o r  is  
f r a u d u le n t  a s  t o  a  c r e d i t o r  w h o s e  
c la im  a r o s e  b e f o r e  t h e  t r a n s f e r  i f  
th e  d e b t o r  m a d e  th e  t r a n s fe r  w i t h ­
o u t  r e c e iv in g  “ r e a s o n a b ly  e q u i v a ­
le n t  v a lu e "  a n d  th e  d e b t o r  w a s  in ­
s o lv e n t  a t th e  t im e  o f  o r  a s  a  r e s u lt  
o f  th e  t r a n s fe r .  P r o o f  o f  a c t u a l in ­
te n t t o  d e f r a u d  is n o t  r e q u i r e d . M o s t  
s ta te s  h a v e  a d o p t e d  th e s e  r u le s  in  
th e  f o rm  o f  th e  U n i f o rm  F r a u d u le n t  
T r a n s fe r  A c t. H o w e v e r ,  s o m e  s ta te s  
( i n c lu d in g  N e w  Y o r k )  s t i l l  h a v e  in  
e f fe c t  th e  U n i f o rm  F r a u d u le n t  C o n ­
v e y a n c e  A c t. (S e e  N .Y .  D e b t o r  a n d  
C r e d i t o r  L a w  S ec s . 2 7 3 - 2 8 1 . )  A la s k a  
h a s  a d o p t e d  n e i t h e r  t h e  U n i f o r m  
F r a u d u le n t  T r a n s f e r s  A c t  n o r  t h e  
U n i f o r m  F r a u d u le n t  C o n v e y a n c e  
A c t . [S e e  Summer* Hasen, 8 5 2  
P .2 d  1 1 6 5 , 1 1 6 9  n .5  (A la s k a  1 9 9 3 ; . ]  
Its  f r a u d u le n t  t ra n s fe r  r u le s  a r e  c o n ­
t a i n e d  in  A la s k a  S t a t u t e s  ( A S )  
3 4 / 1 0 .0 1 0  e t s e q .

S im i la r  r u le s  a re  c o n t a in e d  u n d e r  
t h e  B a n k ru p t c y  C o d e ,  a n d  in  
th e  c a s e  o f  b a n k ru p t c y ,  f r a u d ­
u le n t  c o n v e y a n c e s  m a y  b e  d e ­
f i n e d  w i t h  r e f e r e n c e  t o  t h e  
B a n k r u p t c y  C o d e  o r  u n d e r  
a p p l i c a b l e  s t a t e  l a w .  T h e  
B a n k r u p t c y  C o d e  p e r m i t s  
s u c h  t ra n s fe r s  t o  b e  s e t  a s id e

Reprinted courtesy of Intertec Publishing Corp.
©TRUSTS & ESTATES, September 1997, Atlanta, GA. All rights reserved.



o n ly  i f  m a d e  w ith in  o n e  y e a r  b e f o r e  
f i l i n g  o f  t h e  p e t i t i o n ,  b u t  m a n y  
s ta te s  p e rm i t  r e f e r e n c e  t o  a  m u c h  
l o n g e r  p e r i o d ,  e s p e c i a l l y ,  i n  t h e  
ca se  o f  t ra n s fe r s  t o  fa m i ly  m e m b e rs .  
[S e e , e .g . , FDIC v. Pappadio, <506 F . 
S u p p . 6 3 1 ,  6 3 2  (S .D .N .Y .  1 9 8 5 )  ( u n ­
d e r  N e w  Y o r k  la w  a  c la im  t o  s e t  
a s id e  a f r a u d u le n t  c o n v e y a n c e  is  
g o v e r n e d  b y  a  s i x  y e a r  s t a t u t e  o f  
l im i t a t i o n s ) . )  A v o i d e d  f r a u d u l e n t  
c o n v e y a n c e s  a r e  " b r o u g h t  b a c k ” 
in to  th e  d e b t o r ’s e s ta te , u s u a l ly  f o r  
d i s t r ib u t i o n  t o  t h e  d e b t o r ' s  c r e d i ­
t o rs . I n  a d d i t i o n ,  s o m e  f r a u d u le n t  
c o n v e y a n c e s  m a y  d e p r i v e  a  d e b t o r  
o f  ( 1 )  h o m e s te a d  o r  o t h e r  p r o p e r t y  
e x e m p t io n s 5 a n d  ( 2 )  a b a n k r u p t c y  
d is c h a rg e .

A s  a g e n e r a l  r u l e ,  i t r a n s f e r  is  
fo u n d  t o  h a v e  b e e n  m a d e  w i t h  a n  
a c tu a l in te n t  t o  h in d e r ,  d e la y  o r  d e ­
f r a u d  c r e d i t o r s  o n ly  i f  it w a s  in t e n d ­
e d  t o  r e m o v e  a s s e ts  f r o m  c la im s  o f  
S p e c i f i c a l ly  k n o w n  o r  a n t i c ip a t e d  
c re d it o r s . " I f  th e  d e b t o r  h a s  p a r t ic u ­
la r  c re d itd rS ' in  m in d  a n d  is  t r y in g  to  
r e m o v e  h is  a s s e ts  f r o m  t h e i r  r e a c h , 
th is  w o u ld  b e  g r o u n d s  t o  d e n y  th e  
[ b a n k r u p t c y )  d i s c h a r g e  [ o n  t h e  
g r o u n d  o f  a  f r a u d u l e n t  c o n ­
v e y a n c e ) .  I f  t h e  d e b t o r  is  m e r e ly  
l o o k i n g  t o  h is  f u t u r e  w e l l - b e i n g ,  
( t h e  c o n v e y a n c e  w o u ld  n o t  b e  
f r a u d u le n t  a n d  a s  s u c h ]  t h e  d i s ­
c h a rg e  w i l l  b e  g r a n t e d . ’’

A n  e x a m p le  w i l l  h e lp  i l lu s t r a t e  
th is  p r i n c i p le .  A  p r o p e r t y  o w n e r  
m a k e s  a g i f t  t o  a  f a m i l y  m e m b e r  
(w h e th e r  o u t r ig h t  o r  in  t ru s t )  w h ic h  
d o e s  n o t  r e s u l t  i n  t h e  p r o p e r t y  
o w n e r  b e in g  in s o lv e n t  o r  u n a b le  t o  
p a y  h e r  d e b t s  a s  t h e y  m a tu r e .  S h e  
h a s n o  k n o w n  o r  s p e c i f i c a l ly  id e n t i ­
f i a b le  c r e d i t o r s .  N o n e t h e le s s ,  s h e  
r e a l i z e s  t h a t  a  c la im  a g a i n s t  h e r  
c o u ld  a r i s e  o n  a c c o u n t  o f  u n f o r e ­
s e e n  c i r c u m s ta n c e s , s u c h  a s  b e in g  
in v o lv e d  in  a  c a r  a c c id e n t ,  o c c u r ­
r in g  in  th e  fu t u re .  T h is  g i f t  s h o u ld  
n o t  b e  r e g a r d e d  a s  a f r a u d u l e n t  
c o n v e y a n c e ,  d e s p i t e  t h e  f a c t  t h a t  
sh e  is  m a k in g  it w ith  th e  g e n e r a l in ­
te n t io n  t o  p r o t e c t  th e  p r o p e r t y  f r o m  
c la im s  th a t  c o u ld  a r is e  a g a in s t  h e r  
in  th e  fu tu re .

A l t h o u g h  t h e  f r a u d u l e n t  c o n ­
v e y a n c e  r u le s  a p p ly  t o  c r e d i t o r s  in  
b a n k r u p t c y ,  o b v i o u s l y  t h c v  a l s o  
h a v e  a  b r o a d e r  a p p l ic a t io n .  F o r  e x ­
a m p le ,  in  a n u m b e r  o f  s ta te s  a  t o r t  
c la im a n t  is  p e rm i t t e d  t o  a t t a c k  a s

f r a u d u le n t  a  t ra n s fe r  m a d e  a f t e r  th e  
t im e  o f  t h e  ' o r t  b u t  p r i o r  t o  a n y  
ju d g m e n t .

I n t e r e s t s  i n  T r u s t s
T W O  SETS OF CONTRASTING r u l e s  

m u s t  b e  c o n s i d e r e d  t o  d e t e rm in e  
w h e t h e r  in te re s ts  in  t ru s ts  a re  s u b ­
je c t  t o  c la im s  o f  c re d i t o r s . F irs t , a s  a 
g e n e ra l r u le ,  a b e n e f ic ia l in te : st in  
t ru s t  th a t  is  s u b je c t  t o  a  r e s t r ic t io n  
o n  t r a n s f e r  ( c a l l e d  a  “ s p e n d t h r i f t  
p r o v i s i o n " )  is  n o t  s u b je c t  t o  t h e  
c la im s  o f  a b e n e f ic ia ry 's  c r e d i t o r s . 
T h u s , i f  th e  d e b t o r  is a b e n e f ic ia r y  
o f  a  t ru s t  e s ta b lis h e d  f o r  h is  o r  h e r  
b e n e f i t  b y  a n o t h e r  p e r s o n  (s u c h  as 
b y  a  p a r e n t )  w h ic h  in t e r e s t  b y  its 
t e rm s  a n d / o r  a p p l ic a b le  s ta te  la w  is 
n o t  a s s i g n a b le ,  t h e  t r u s t  a s s e t s  
s h o u ld  b e  p r o t e c t e d .  H o w e v e r ,  
p r o p e r t y  t r a n s fe r r e d  in  t ru s t  f o r  th e  
b e n e f ic ia r y  m a y  b e  a t ta c h e d  b y  th e  
c r e d i t o r s  o f  th e  g r a n t o r  i f  th e  t ra n s ­
f e r  t o  th e  tru s t w a s  a  f r a u d u le n t  c o n -  nv e y a n c e .

I n  v i r t u a l l y  a l l  s t a t e s ,  p r o p e r t y  
m a y  b e  p la c e d  in  t ru s t  f o r  a n o t h e r  
a n d  t h e r e b y  b e  p r o t e c t e d  f r o m  th e  
c la im s  o f  m o s t  c re d i t o r s  o f  th e  b e n ­
e f ic ia r ie s  ( a n d  o f  th e  g r a n t o r ) .  T h e  
d e g r e e  o f  “ c re d i t o r  p r o o f in g "  u s u a l ly  
v a r i e s  d e p e n d in g  o n  w h e t h e r  t h e  
t ru s t  g iv e s  th e  b e n e f ic ia r y  th e  r ig h t  
t o  r e c e iv e  a l l  o f  th e  in c o m e , is f o r  
t h e  " s u p p o r t ” o f  t h e  b e n e f i c i a r y  
a n d / o r  r e s t r i c t s  a l i e n a t i o n  o f  t h e  
b e n e f i c i a r y ’s  in t e re s t s . '  I t  a p p e a r s  
t h e  m a x im u m  p r o t e c t i o n  o f  t r u s t  
p r o p e r t y  f r o m  th e  c la im s  o f  th e  b e n ­
e f i c ia r y ’s  c re d it o r s  m a y  b e  a c h ie v e d  
b y  p la c in g  p r o p e r t y  in  a  t ru s t  th a t  
g iv e s  th e  t ru s te e  c o m p le t e  d is c re t io n  
a s  t o  w h e th e r  a n d  w h e n  to  d is t r ib ­
u t e  in c o m e  a n d / o r  p r in c ip a l t o  th e  
b e n e f i c i a r y  o r  b e n e f ic i a r i e s  o f  th e  
t r u s t ,  a n d  w h ic h  a l s o  im p o s e s  
s p e n d th r i f t  re s t r ic t io n s . T ir e  t ru s te e , 
h a v i n g  c o n t r o l  o v e r  d i s t r ib u t i o n s ,  
p r o b a b ly  s h o u ld  n o t  b e  o n e  o f  th e  
b e n e f i c i a r i e s ,  b o t h  t o  s e c u r e  t h e  
c r e d i t o r  p r o t e c t io n  a n d  to  a v o id  in ­
c lu s io n  o f  th e  p r o p e r t y  in  th e  e s ta te  
o f  a  b e n e f i c i a r y  f o r  t a x  p u r p o s e s  
(w h ic h  m a y  b e  v ie w e d  a s  a n  a d d i­
t io n a l f o rm  o f  c re d it  p ro t e c t io n ) .  T h e  
b e n e f i c i a r y ,  h o w e v e r ,  m a y  p a r t ic i ­
p a t e  a s  a  t ru s te e  in  in v e s tm e n t d e c i­
s i o n s  a n d  m a y  h a v e  a  n o n - g e n e r a l 
p o w e r  o f  a p p o in tm e n t  o v e r  a l l  o r  
p a r t  o f  th e  t ru s t  c o rp u s .

S u c h  a  t ru s t  o f f e r s  m a jo r  a d v a n ­

ta g e s  t o  th e  b e n e f ic ia r ie s . F irs t , th e  
t ru s t  a s s e ts  s h o u ld  b e  e n t i r e ly  p r o ­
te c te d  f r o m  th e  c la im s  o f  m o s t  c r e d ­
i to rs  o f  th e  b e n e f ic ia r ie s , in c lu d in g  
c re d it o r s  in  b a n k ru p tc y  a n d  s p o u s a l 
p r o p e r t y ,  a n d  in  s o m e  c a s e s , e v e n  
s u p p o r t  c la im s , in  th e  e v e n t  o f  d i ­
v o r c e  o r  u p o n  d e a th  o f  th e  b e n e f i ­
c i a r y .  I n  o r d e r  t o  m a x im i z e  t h e  
c r e d i t o r  p r o t e c t io n , th e  t ru s te e  m a y  
b e  g iv e n  b r o a d  a u t h o r i t y  r o t  o n l y  
t o  d is t r ib u te  o r  a c c u m u la t e  in c o m e  
a n d  p r in c ip a l,  b u t  a ls o  t o  p u r c h a s e  
a sse ts  f o r  th e  u s e  o f  t ru s t b e n e f ic ia ­
r ie s . F o r  e x a m p le ,  th e  t ru s te e  m a y  
b e  a u th o r i z e d  t o  p u rc h a s e  a  h o m e  
f o r  th e  u s e  o f  th e  b e n e f ic ia ry , t h e r e ­
b y  p r e s e r v in g  th a t  a s s e t in  th e  t ru s t  
p r o t e c t e d  f r o m  t h e  c la im s  o f  t h e  
o e n e f i c i a r y ’ s c r e d i t o r s .  ( I t  s e e m s  
th a t  th is  u s e  b y  a b e n e f ic ia ry  s h o u ld  
n o t  c a u s e  a n y  ''n c om e  to  b e  im p u t ­
e d  t o  t h e  b e n e f i c i a r y . )  T h e  p u r ­
c h a s e  o f  a ss e ts  “ in s id e "  th e  t ru s t  a s  
o p p o s e d  t o  d is t r ib u t io n s  a ls o  p r e ­
s e r v e s  t h e  w e a lt h  t r a n s fe r  t a x  s a v ­
in g s  th a t m a y  b e  a c h ie v e d  t h ro u g h  
th e  u s e  o f  s u c h  a  t ru s t . T h u s ,  t h e  
p r o p e r t y  o w n e r  c a n  c o n f e r  a  s u b ­
s ta n t ia l b e n e f i t  o n  th e  c h o s e n  o b ­
je c ts  o f  h is  o r  h e r  b o u n t y  b y  t r a n s ­
fe r r in g  d u r in g  li fe t im e  o r  b e q u e a t h ­
in g  a t d e a t h  a s s e ts  t o  s u c h  a  “ d is ­
c r e t io n a r y "  tn is t .

A s  n o t e d  a b o v e ,  h o w e v e r ,  a16
t ra n s fe r  f o r  le s s  th a n  fa i r  v a lu e  , in -  
c lu  n g  a  g r a tu i to u s  t r a n s fe r  in  t ru s t  
f o r  th e  b e n e f i t  o f  a n o t h e r ,  m a y  b e  
s e t  a s id e  i f  it c o n s t i t u t e s  a f r a u d u ­
le n t  c o n v e y a n c e .  F o r  e x a m p le ,  a 
p e r s o n  c o u ld  n o t  d e f e a t  a n  o u t ­
s t a n d i n g  l i a b i l i t y  b y  t r a n s f e r r i n g  
w h i le  in s o lv e n t  a l l  o f  h is  o r  h e r  a s ­
s e ts  in t o  a t ru s t  f o r  t h e  b e n e f i t  o f  
h is  o .  h e r  s p o u s e . T h u s , in  th e  c a s e  
o f  l i f e t im e  p la n n i n g ,  it is  b e s t  t o  
h a v e  c r e a t e d  t ru s t s  a n d  m a k e  th e  
t ra n s fe rs  in  a d v a n c e  o f  a n y  f in a n c ia l 
d i f f i c u lt ie s  in  o r d e r  t o  s u c c e s s fu l ly  
a v o id  th e  c h a l le n g e  th a t s u c h  t r a n s ­
fe r s  w e re  f r a u d u le n t  c o n v e y a n c e s .

T h e  s e c o n d  g e n e r a l  r u le  r e la t e s  
t o  w h e t h e r  a n d  t o  t h e  e x t e n t  o f  
w h ic h  th e  g r a n t o r  o f  th e  tru s t h a s  a 
b e n e f ic ia l in te re s t  in  it. A s t o  a  t ru s t  
c r e a t e d  f o r  o n e ’s  o w n  b e n e f i t ,  th e  
“ b la c k  le t t e r "  la w  is th a t a  t r a n s fe r  
in  tru s t f o r  th e  b e n e f i t  o f  th e  t ra n s ­
f e r o r  is  v o i d  a s  a g a in s t  h is  o r  h e r  
c r e d i t o r s , w h e th e r  th e i r  c la im s  a r is eIII
b e f o r e  o r  a f t e r  th e  t ra n s fe r . I n  o t h ­
e r  w o rd s ,  th e  g e n e ra l r u le  th a t  h a s



p r e v a i l e d  t h r o u g h o u t  t h e  U n i t e d  
S ta te s , a t  le a s t  u n t i l t h e  e n a c tm e n t19o f  t h e  A la s k a  T ru s t  A c t  , h a s  b e e n  
th a t  t h e  a s s e t s  in  th e  t ru s t  m a y  b e  
c l a im e d  b y  t h e  c r e d i t o r s  o f  t h e  
g r a n t o r  t o  th e  e x t e n t  t h e  g r a n t o r  is 
e n t i t le d  o r  e lig ib le  t o  r e c e iv e  a sse ts  
f r o m  th e  t ru s t ,  e v e n  i f  th e  t r a n s re r  
t o  it w a s  n o t  in  d e fa u lt  o f  c r e d i t o r s  
a n d  e v e n  t h o u g h  th e  s ta tu te  o f  l im i ­
t a t io n s  f o r  a  p e r s o n  t o  m a k e  a  c la im  
th a t  t h e  t r a n s f e r  t o  t h e  t r u s t  w a s  
f r a u d u le n t  h a s  e x p i r e d .  F o r  e x a m ­
p le ,  a n  in d iv id u a l c r e a t e s  a  t ru s t  in  
1 9 7 0  f r o m  w h ic h  t h e  in d i v id u a l is 
e l ig ib le ,  b u t  n o t  e n t i t le d ,  in  th e  e x ­
e rc is e  o f  d is c r e t io n  o f  a  th i rd  p a r t y  
a s  t ru s te e ,  t o  r e c e iv e  d is t r ib u t io n s .  
A  ju d g m e n t  is r e n d e r e d  a g a in s t  th e  
g r a n t o r  in  1 9 9 7  o n  a c c o u n t  o f  a  c a r  
a c c id e n t  th a t  o c c u r r e d  in  1 9 9 6 ,  T o  
th e  e x t e n t  t ire  t ru s te e  h a s  th e  c a p a c ­
i t y  t o  m a k e  d i s t r i b u t i o n s  o f  t r u s t  
p r o p e r t y  t o  t h e  g r a n t o r ,  t h e  ju d g ­
m e n t  a g a in s t  t h e  g r a n t o r  c o u ld  b e  
e n f o r c e d  a c c o rd in g  t o  th e  R e s ta te ­
m e n t  ( 2 d )  T r u s t s  a g a in s t  t h e  t ru s t  
a s s e ts  e v e n  th o u g h  t h e  g r a n t o r  h a d  
n o  i n t e n t i o n  o f  d e f r a u d i n g  t h a t  
c r e d i t o r ,  o r  a n y  o t h e r  c r e d i t o r ,  
w h e n  th e  t ru s t  w a s  c r e a t e d  in  1 9 7 0 . 
O n  t h e  o t h e r  h a n d ,  a  ju d g m e n t  
c r e d i t o r  o f  t h e  g r a n t o r  g e n e r a l l y  
m a y  n o t  a t ta c h  th e  a s s e ts  in  a  t ru s t  
o f  w h ic h  th e  g r a n t o r  is  n e i t h e r  e l i ­
g ib le  n o r  e n t i t le d  to  r e c e iv e  d is t r ib ­
u t io n s  u n le s s  th e  t r a n s fe r  w a s  in  d e ­
f r a u d  o f  c r e d i t o r s .

T h e  T a x  R u l e
T h e  t r e a t m e n t  o f  s e l f - s e t t le d  d o ­

m e s t ic  t ru s ts  h a s  b e e n  e x p lo r e d  in  a 
s e r ie s  o f  f e d e r a l  ta x  c a s e s  T h a t  f o l ­
l o w  f r o m  th e  c r e d i t o r s ’ r ig h ts  a n a ly ­
s i s .  S p e c i f i c a l l y ,  i f  t h e  g r a n t o r ’ s  
c r e d i t o r s  c a n  r e a c h  t h e  e n t i r e  c o r ­
p u s  o f  s u c h  a t ru s t , th e  t r a n s fe r  to  
th e  t ru s t  is  r e g a r d e d  a s  w h o l l y  i n ­
c o m p le t e  a n d  n o  g i f t  t a x  is  d u e  
u p o n  c r e a t i o n  o f  t h e  t r u s t .  A s  a  
c o r o l l a r y ,  h o w e v e r ,  th e  e n t i r e  t ru s t  
is i n c lu d e d  in  t h e  c r e a t o r ' s  e s t a t e  
u n d e r  C o d e  S ec . 2 0 3 6 ( a ) ( 1 ) .

T h u s , in  Paolozzi v. Commission­
er , th e  s e t t lo r  t r a n s fe r r e d  p r o p e r t y  
t o  a  t ru s t  u n d e r  w h ic h  th e  t ru s te e s  
h a d  d i s c r e t i o n  t o  p a y  o v e r  t h e  in ­
c o m e  t o  h e r  d u r i n g  h e r  l i f e t im e .  
T h e  T a x  C o u r t  d e t e rm in e d  th a t  u n ­
d e r  M a s s a c h u s e t t s  la w , th e  s e t t lo r ’s 
c r e d i t o r s  c o u ld  r e a c h  th e  m a x im u m  
a m o u n t  th a t , u n d e r  t h e  t ru s t  t e rm s ,

c o u ld  b e  p a id  to  th e  s e t d o r  —  th a t  
is , t h e  e n t i r e  in c o m e  in t e r e s t .  A c ­
c o r d in g ly ,  t h e  g i f t  w a s  in c o m p le t e  
t o  t h e  e x t e n t  o f  t h a t  i n t e r e s t .  I n  
Outwin v. Commissioner , a ls o  c o n ­
s id e r in g  M a s s a c h u s e t ts  la w , th e  T a x  
C o u r t  r e a c h e d  t h e  s a m e  r e s u l t  
w h e r e  th e  t ru s te e  c o u ld  d is t r ib u t e  
in c o m e  a n d  p r in c ip a l t o  th e  s e t t lo r  
in  th e  t ru s te e ’s  d i s c r e t io n  b u t  o n ly  
w i t h  t h e  c o n s e n t  o f  t h e  s e t t l o r ’ s 
s p o u s e . T h e  s p o u s e  h a d  a n  in c o m e  
i n t e r e s t  f o l l o w i n g  t h e  s e t t l o r ' s  
d e a th , c o u ld  r e c e iv e  p r in c ip a l in  th e  
d is c re t io n  o f  th e  t ru s te e  a t  th a t  t im e , 
a n d  h a d  a  l im i t e d  t e s t a m e n t a r y  
p o w e r  o f  a p p o in tm e n t .  H o w e v e r ,  
th e  T a x  C o u r t  c o n c lu d e d  t h a t  th e  
s p o u s e 's  v e t o  p o w e r  w a s  n o t  s u f f i ­
c i e n t  t o  d i s t i n g u i s h  t h e  s i t u a t i o n  
f r o m  P a o lo z z i ,  r e g a rd le s s  o f  th e  fa c t 
t h a t  t h e  s p o u s e  m ig h t  b e  a n  a d ­
v e r s e  p a r t y  f o r  g i f t - t a x  p u r p o s e s .

M o r e  r e c e n t ly , in  Paxton v. Com­
missioner , th e  T a x  C o u r t  h e ld  th a t 
a  t ru s t  w a s  in c lu d e d  in  th e  s e t t lo r ’s 
e s ta te  w h e re  th e  t ru s te e  h a d  d is c r e ­
t io n  t o  a p p ly  in c o m e  a n d  p r in c ip a l 
a m o n g  a  c la s s  o f  p e r s o n s  in c lu d in g  
th e  s e t t lo r ;  th e  t ru s te e  w a s  th e  s e t t ­
l o r ’s s o n , w h o  a ls o  h a d  a  b e n e f ic ia l 
in te re s t  in  th e  t ru s t. T h e  ’f a x  C o u r t  
lo o k e d  t o  W a s h in g to n  s ta te  la w , b u t  
r e l i e d  p r im a r i ly  o n  th e  R e s ta te m e n t  
r u le , d is c u s s e d  e a r l ie r ,  t o  s u p p o r t  its 
h o ld in g . ”

O f f s h o r e  T r u s t s
I n  t h e  p a s t  f e w  y e a r s ,  t h e r e  h a s  

b e e n  c o n s id e r a b le  u s e  o f  t ru s ts  c r e ­
a t e d  in  th o s e  f o r e i g n  ju r i s d i c t i o n s  
t h a t  p r o v i d e  g r e a t e r  p r o t e c t i o n  
a g a in s t  c la im s  o f  c r e d i t o r s  t h a n  is 
a v a i la b le  u n d e r  A m e r i c a n  la w .  A  
s o - c a l le d  "a sse t p r o t e c t i o n  t ru s t ”  a l ­
l o w s  a g r a n t o r  t o  p r o t e c t  a s s e t s  
f r o m  h is  o r  h e r  c r e d i t o r s  w i t h o u t  r e ­
q u i r in g  th e  s e t t lo r  t o  r e l in q u i s h  a l l  
in te re s t  in  th e  a s s e ts  in  th e  t ru s t . In  
g e n e r a l ,  a s s e t p r o t e c t i o n  t ru s ts  a re  
t ru s ts  e s t a b lis h e d  in  fo r e ig n  ju r i s d ic ­
t io n s  th a t h a v e  l im i t e d  th e  r e c o u r s e  
o f  c re d i t o r s  to  t ru s t  a s s e ts .

T h e  s e le c t io n  o f  th e  f o r e ig n  ju r i s ­
d ic t i o n  in  w h ic h  th e  a s s e t  p r o t e c ­
t i o n  t r u s t  w i l l  b e  e s t a b l i s h e d  r e ­
q u i r e s  g re a t  c a re  b e c a u s e  o f  th e  e x ­
i s t e n c e  o f  t h e  E n g l i s h  “ S t a t u t e  o f  
E li z a b e th ”  ( p r e c u r s o r  t o  U .S . f r a u d ­
u le n t  c o n v e y a n c e  la w ,  d i s c u s s e d  
a b o v e ) ,  w h ic h  m a k e s  it  p o s s ib le  t o  
s e t  a s id e  a t r a n s fe r  th a t  is  in t e n d e d

t o  d e fe a t  fu t u re ,  b u t  c u r r e n t ly  u n ­
k n o w n ,  c r e d i t o r s .  S o m e  o f f s h o r e  
s ite s  h a v e  e n a c te d  "S ta tu te  o f  E li z a ­
b e th  o v e r r i d e ”  s t a tu te s  t o  c i r c u m ­
v e n t  a n y  q u e s t io n s  c o n c e r n in g  th e  
a p p l ic a b i l i t y  o f  th e  S ta tu te  o f  E liz a -  
bc ,h . S o m e  o f  th e  o f f s h o r e  s ite s  th a t 
h a v e  p a s s e d  su c h  le g is la t io n  a r e  th e  
B a h a m a s , B e rm u d a , th e  C a y m a n  Is ­
la n d s , th e  C o o k  Is la n d s  (w h ic h  a p ­
p e a r s  t o  o f f e r  p a r t i c u la r l y  s t r o n g  
p r o t e c t i o n  a g a in s t  c r e d i t o r s )  a n d  
G ib ra lt a r  . O th e r  c o n c e rn s  a re  p o li t i ­
c a l s ta b i li ty  an d  th e  a v a i la b i li t y  o f  a d ­
e q u a te  b a n k in g  a n d  o t h e r  f in a n c ia l 
s e rv ic e s  in  th e  c h o s e n  ju r is d ic t io n , 

A sse t p r o t e c t io n  t ru s ts  u s u a l ly  a re  
d e s ig n e d  s o  th a t t h e  s e t t lo r ,  u p o n  
c r e a t io n  o f  th e  tru s t, w i l l  e x p e r ie n c e  
n o  ta x  c o n s e q u e n c e s . In  a lm o s t  a l l 
c a s e s , a n  a s s e t p r o t e c t io n  t ru s t  w i l l  
b e  a  s o - c a l l e d  “ g r a n t o r  t r u s t ”  f o r  
f e d e r a l in c o m e  ta x  p u r p o s e s ,  w i th  
th e  r e s u lt  th a t th e  c r e a t o r  w i l l  c o n ­
t in u e  to  b e  t a x e d  o n  a l l  th e  t ru s t  in ­
c o m e  in  th e  s a m e  m a n n e r  a s  i f  h e  
o r  s h e  c o n t in u e d  to  o w n  th e  t ru s t  
p r o p e r t y  o u t r ig h t . I n  a d d i t io n ,  th e  
s e t t lo r  t y p ic a l ly  re ta in s  c e r t a in  p o w ­
e rs  o r  in te re s ts  s u f f ic ie n t  t o  r e n d e r  
th e  t r a n s fe r  t o  th e  t ru s t  a n  i n c o m ­
p le te  g i f t , t h e r e b y  a v o id in g  g i f t  ta x  
a n d  k e e p i n g  t h e  t r u s t  p r o p e r t y  
w ith in  th e  s e t t lo r ’s g r o s s  e s ta te  f o r  
e s ta te  t a x  p u rp o s e s . F o r  e x a m p le ,  in  
P r iv a te  L e t te r  R u lin g  9 5 3 6 0 0 2  (M a y  
1 2 , 1 9 9 5 )  ( n o t  p r e c e d e n t ) ,  t h e  IR S  
r u le d  th a t  a t ra n s fe r  t o  a n  o f f s h o r e  
t ru s t  w a s  in c o m p le t e  b e c a u s e  th e  
g r a n to rs  re ta in e d  a  lim it e d  p o w e r  o f  
a p p o in tm e n t  o v e r  th e  t ru s t p r o p e r t y .

T h e  N e w  A l a s k a  T r u s t  L a w  
E lim in a tio n  o f  th e  R u le  

A g a inst P erpe tu ities. U n d e r  th e  
A la s k a  T ru s t  L a w , a n  in t e re s t  in  a 
t ru s t  w i l l  n o t  f a i l  t o  b e  v a l i d  b e ­
c a u s e  it is n o n - v e s te d  i f  a l l  o r  p a r t  
o f  th e  in c o m e  o r  p r i n c i p a l  o f  th e  
tru s t m a y  b e  d is t r ib u te d , in  th e  d is ­
c r e t io n  o f  th e  t ru s te e , t o  a  p e r s o n  
w h o  is liv in g  w h e n  a  t ru s t  is c re a t ­
e d .  A s  a p r a c t i c a l  m a t t e r ,  t h is  
m e a n s  a  t ru s t c a n  b e  o f  p e r p e t u a l 
d u r a t i o n  p r o v id e d  th e  T ru s t e e  h a s  
d is c re t io n  t o  d is t r ib u te  t ru s t  in c o m e  
a n d  p r in c ip a l t o  th e  b e n e f ic ia r ie s , at 
le a s t  o n e  o f  w h o m  is  l i v i n g  w h e n  
th e  t ru s t  is c re a te d . (T h i s  m ig h t  b e  
c o n t r a s t e d  w ith  S o u th  D a k o t a  la w , 
w h ic h  p r o v id e s  th a t a  t ru s t  m a y  b e  
p e r p e tu a l i f  th e  t ru s te e  is a u th o r iz e d



t o  s e l l  t h e  t r u s t  a s s e t s  a n d  w i t h  
D e la w a r e  la w  w h ic h  h a s  a b o l i s h e d  
th e  r u le  a g a in s t  p e r p e t u i t i e s  in  its  
e n t i re ty , e x c e p t  w ith  r e s p e c t  t o  r e a l 
e s ta te  )  T h u s , a p e r p e t u a l t ru s t  n o w  
c a u  b e  c r e a t e d  u n d e r  t h e  la w  o f  
A la s k a  w h i c h  im p o s e s  n o  in c o m e  
ta x . A n d  i f  t h e  t ru s t  is  n o t  a  g r a n t o r  
t ru s t  (c a u s in g  th e  in c o m e  to  b e  a t­
t r i b u t e d  d i r e c t l y  t o  t h e  g r a n t o r ) ,  
s ta te  ( a n d  lo c a l )  in c o m e  t a x  c a n  b e  
a v o id e d  t o  th e  e x t e n t  t ru s t  in c o m e  
is n o t  c u r r e n t ly  d is t r ib u te d  to  b e n e ­
f i c i a r i e s  w h o  a r e  t a x  r e s id e n t s  o f  
s ta te s  ( o r  lo c a l i t i e s )  th a t im p o s e  in ­
c o m e  ta x .

SpendthH Jl Provisions. A la s k a  
la w  a ls o  w a s  a m e n d e d  e x p r e s s ly  t o  
p r o v id e  th a t  a  p e r s o n  w h o  t ra n s fe rs  
p r o p e r ly  in  tru s t m a y  d i r e c t  th a t th e  
in te re s t  o f  a  b e n e f ic ia ry  o f  th e  tru s t 
m a y  n o t  b e  e i t h e r  v o lu n t a r i ly  o r  in ­
v o lu n t a r i l y  t r a n s fe r r e d  b e f o r e  p a y ­
m e n t  o r  d e l iv e r y  o f  th e  p r o p e r t y  t o  
th e  b e n e f ic ia r y  b y  th e  t ru s te e . I t  fu r ­
t h e r  p r o v i d e s  th a t i f  th e  t ru s t  c o n -  
ta ‘ w  s u c h  a  t ra n s fe r  r e s t r ic t io n , th e  
re s t r ic t io n  p r e v e n t s  a  c r e d i t o r  e x is t ­
in g  w h e n  th e  t ru s t  is  c r e a t e d , a  s u b ­
s e q u e n t  c r e d i t o r  o r  a n y  o t h e r  p e r ­
s o n  f r o m  s e e k in g  to  s a t is fy  a  c la im  
o u t  o f  t h e  b e n e f ic ia r y ' s  in t e re s t  in  
t h e  t ru s t , s u b je c t  t o  f o u r  e x c e p t io n s

F i r s t ,  i f  t h e  s e t t l o r  r e t a i n s  t h e  
p o w e r  t o  r e v o k e  o r  t e rm in a t e  th e  
t ru s t , h is  o r  h e r  c r e d i t o r s  m a y  a tta c h  
th e  t ru s t  p r o p e r t y  t o  t h e  e x t e n t  c f  
th e  p o w e r  o f  r e v o c a t io n  o r  t e rm in a ­
t io n . H o w e v e r ,  a  p o w e r  t o  r e v o k e  
o r  t e r m i n a t e  d o e s  n o t  i n c lu d e  a 
p o w e r  t o  v e t o  d i s t r i b u t i o n s  f r o m  
th e  t ru s t  t o  a n o t h e r  b e n e f ic ia r y ,  th e  
r e t e n t i o n  o f  a  s p e c ia l t e s t a m e n ta r y  
p o w e r  o f  a p p o in tm e n t ,  o r  th e  r ig h t  
t o  r e c e iv e  a  d is tr i!  i o n  o f  in c o m e , 
c o r p u s  o r  b o th  in  th e  d is c r e t io n  o f  
a n o t h e r  p e r s o n , in c lu d in g  a  t ru s te e , 
o t h e r  t h a n  th e  s e t t lo r  o f  th e  t ru s t .  
T h e  v e t o  p o w e r  a n d  p o w e r  o f  a p ­
p o in tm e n t  m a y  b e  r e t a in e d  b y  th e  
g r a n t o r  t o  p r e v e n t  t h e  t r a n s f e r  t o  
th e  t ru s t  f r o m  b e in g  c o m p le t e  f o r  
f e d e r a l  g i f t - t a x  p u r p o s e s .  B y  t h e  
s a m e  t o k e n ,  r e te n t io n  o f  s u c h  p o w ­
e r s  w i l l  c a u s e  th e  a s s e t s  t o  b e  i n ­
c lu d a b le  in  th e  ^ r o s s  e s ta te  o f  th e  
g r a n t o r  a t  d e a th .

S e c o n d ,  c r e d i t o r s  o f  t h e  s e t t l o r  
m a y  a ls o  a t ta c h  p r o p e r t y  in  th e  t ru s t 
t o  t h e  e x t e n t  th a t  th e  t ru s t  in c o m e  
a n d  p r in c ip a l m u s t  b e  d is t r ib u te d  t o  
th e  g r a n t o r .

T h i r d ,  th e  t ra n s fe r  is v o id  w ith  r e ­
s p e c t  t o  c r e d i t o r s  i f  a t  t h e  t im e  o f  
t h e  t r a n s fe r  t o  t h e  t ru s t  t h e  s e t t lo r  
w a s  in  d e fa u lt  b y  3 0  o r  m o r e  d a y s  
in  m a k in g  a  p a y m e n t  d u e  u n d e r  a 
c h i ld  s u p p o r t  ju d g m e n t  o r  o r d e r . ”  

F o u r th , th e  t r a n s fe r  is  s u b je c t  '< 
a t ta c h m e n t  b y  th e  s e t t lo r ’s c r e d i t o r s  
i f  t h e  t r a n s f e r  w a s  i n t e n d e d ,  in  
w h o le  o r  in  p a r t , t o  h in d e r , d e la y  o r  
d e f r a u d  c r e d i t o r s  u n d e r  d ie  A la s k a  
f r a u d u l e n t  t r a n s f e r  la w .  (A S  
3 4 . 4 0 . 0 1 0 . )  H o w e v e r ,  a n  a c t i o n  t o  
c la im  t h e  t r a n s f e r  w a s  f r a u d u le n t  
m a y  n o t  b e  c o m m e n c e d  u n le s s  ( 1 )  
i f  th e  c la im a n t  w a s  a c r e d i t o r  w h e n  
th e  t ru s t  w a s  c r e a te d , th e  a c t io n  is 
b r o u g h t  w i t h i n  t h e  l a t e r  o f  f o u r  
y e a r s  a f t e r  th e  t r a n s fe r  to  th e  tru s t 
w a s  m a d e  o r  o n e  y e a r  a f t e r  t h e  
t ru s t  is o r  c o u ld  h a v e  b e e n  r e a s o n ­
a b l y  d i s c o v e r e d ,  o r  ( 2 )  i f  t h e  
c la im a n t  b e c o m e s  a  c r e d i t o r  a f t e r  
t h e  t r a n s f e r ,  t h e  a c t i o n  is  c o m ­
m e n c e d  w ith in  f o u r  y e a r s  a f t e r  th e  
t r a n s fe r  t o  th e  tru s t,

T h e  f o r e g o in g  m e a n s  th a t  i f  th e  
s e t t l o r  is  n o t  in  d e f a u l t  b y  3 0  o r  
m o r e  d a y s  o f  m a k in g  a c h i ld  s u p ­
p o r t  p a y m e n t , th e  t r a n s fe r  w a s  n o t  
in t e n d e d  t o  d e f r a u d  c r e d i t o r s  a n d  
th e  g r a n t o r  re ta in s  n o  p o w e r  t o  re ­
v o k e  o r  t e rm in a t e  th e  t ru s t  o r  th e  
m a n d a to r y  r ig h t  t o  r e c e iv e  in c o m e  
o r  p r i n c i p a l  b u t  o n l y  r e t a in s  t h e  
r ig h t  t o  r e c e iv e  a d is t r ib u t io n  in  th e  
d is c r e t io n  o f  a  t ru s te e , c r e d i t o r s  o f  
th e  g r a n t o r  c a n n o t  r e a c h  th e  a ss e ts  
c o n t a in e d  in  th e  A la s k a  tru s t. I f  th e  
g r a n t o r  re ta in s  th e  p o w e r  t o  v e t o  a 
d i s t r ib u t i o n  t o  o t h e r  b e n e f ic i a r i e s  
a n d  a  s p e c ia l t e s t a m e n t a r y  p o w e r  
o f  a p p o in tm e n t  o r  s im i la r  r ig h t , th e  
t r a n s fe r  t o  th e  t ru s t  w i l l  n o t  b e  c o m ­
p le t e  f o r  g ift  a n d  e s ta te  t a x  p u r p o s ­
e s  e v e n  th o u g h  it is n o t  s u b je c t  to  
th e  c la im s  o f  th e  g r a n t o r ’s  c re d it o r s . 
O n  th e  o t h e r  h a n d ,  i f  t h e  g r a n t o r  
r e t a in s  n o  s u c h  p o w e r  t o  v e t o  o r  
p o w e r  o f  a p p o i n tm e n t  o r  s im i la r  
r ig h t , th e  t ra n s fe r  t o  th e  t ru s ’ w i i l b e  
c o m p le t e  f o r  e s ta te  a n d  g i f t  ta x  p u r ­
p o s e s . T h u s , th e  A c t o f f e r s  f le x ib i l i ­
ty  t o  in t e g r a t e  c r e d i t o r  p r o t e c t i o n  
w ith  th e  g r a n t o r ’s t a x  a n d  o t h e r  e s ­
ta te  p la n n in g  o b je c t iv e s .

T h e  R u l e  f o r  M a k i n g  t h e  
T r u s t  A l a s k a n

A l t h o u g h  f o u r  o t h e r  j u r i s d i c ­
t io n s  (D e la w a r e ,  S o u th  D a k o t a ,  Id a ­
h o  a n d  W is c o n s in )  a l l o w  t ru s ts  t o

la s t  p e r p e t u a l l y  i n  t h e i r  ju r i s d i c ­
t io n s , n o  s t a tu to ry  g u id a n c e  is  p r o ­
v id e d  b y  t h e i r  la w s  a s  t o  w h a t  c o n ­
n e c t i o n  o r  n e x u s  i s  s u f f i c i e n t  t o  
c a u s e  t h e i r  s t a t e ’s  l a w  t o  a p p ly  t o  
th e  t ru s t . T h e  A la s k a  s ta tu te , h o w ­
e v e r , p r o v id e s  a n  e x p l i c i t  r u le  a s  t o  
w h a t m a k e s  a  t ru s t  a n  A la s k a n  tru s t 
f o r  b o t h  t h e  p u r p o s e  o f  a v o i d i n g  
th e  r u le  a g a in s t  p e rp e t u i t ie s  a n d  th e  
p u r p o s e  o f  c re a t in g  a  tm s t  th a t  w i l l  
n o t  b e  s u b je c t  t o  c la im s  o f  th e  s e t t ­
lo r ' s  c r e d i t o r s .  F i r s t ,  s o m e  o f  t h e  
t ru s t  a s s e t s  m u s t  b e  d e p o s i t e d  in  
th e  s ta te  a n d  b e  a d m in is t e r e d  b y  a 
" q u a l i f i e d  p e r s o n . "  D e p o s i t e d  in  
A la s k a  m e a n s  h e ld  i n  a c h e c k i n g  
a c c o u n t , t im e  d e p o s i t ,  c e r t i f ic a te  o f  
d e p o s i t ,  b r o k e r a g e  a c c o u n t ,  t r u s t  
c o m p a n y  f id u c ia r y  a c c o u n t  o r  o th e r  
s im i la r  a c c o u n t  lo c a t e d  in  A la s k a . A  
“ q u a l i f i e d  p e r s o n "  is  a n  A la s k a n  
d o m i c i l i a r y  o r  a n  A la s k a n  t r u s t  
c o m p a n y  o r  b a n k .  S e c o n d ,  t h e  
A la s k a n  t r u s t e e ' s  d u t i e s  m u s t  a t  
le a s t  in c lu d e  a n  o b l ig a t i o n  t o  m a in ­
ta in  r e c o r d s  f o r  th e  t ru s t  ( o n  a n  e x ­
c lu s iv e  o r  n o n e x c lu s i v e  b a s is  w i th  
o th e r  t ru s te e s )  a n d  th e  o b l ig a t i o n  to  
p r e p a r e  o r  a r r a n g e  f o r  th e  p r e p a r a ­
t io n  o f  in c o m e  ta x  r e tu rn s  th a t  m u s t  
b e  f i l e d  b y  t h e  t r u s t  ( a g a i n  o n  a n  
e x c lu s i v e  b a s is  o r  o n  a  n o n e x c lu ­
s i v e  b a s i s  w i t h  o t h e r  t r u s t e e s ) .  
T h i r d ,  p a r t  o f  t h e  a d m in i s t r a t i o n  
m u s t  o c c u r  in  th e  s ta te .

S o m e  C o n t r a s t s  t o  F o r e i g n  
A s s e t  P r o t e c t i o n  T r u s t s

A l t h o u g h  a n  A m e r i c a n  n o w  is  
a b le  t o  c r e a t e  a n  A la s k a n  t ru s t  o f  
w h ic h  h e  o r  s h e  is  a  d i s c r e t i o n a r y  
b e n e f ic ia ry  w h ic h  w i l l  b e  p r o t e c t e d  
f r o m  th e  c la im s  o f  h is  o r  h e r  c r e d i ­
t o r s ,  a n  A la s k a  t r u s t  w  i l l  n o t  p r o ­
v id e  th e  s a m e  le v e l  o f  p r a c t ic a l p r o ­
t e c t i o n  f r o m  c la im s  o f  c r e d i t o r s  
w h ic h  m a y  b e  a f f o r d e d  t o  a  t ru s t  
c r e a te d  in  o n e  o f  th e  o f f s h o r e  ju r i s ­
d ic t io n s ,  s u c h  a s  th e  C o o k  I s la n d s  
o r  th e  B a h a m a s . T h e  la w s  o f  s u c h  
o f f s h o r e  ju r i s d ic t io n s  t y p ic a l ly  h a v e  
e x t r e m e ly  s h o r t  s t a tu te s  o f  l im i t a ­
t i o n s  b e f o r e  t h e  p e r i o d  t o  c o m ­
m e n c e  a n  a c t io n  c la im in g  th e  t ra n s ­
f e r  to  th e  tm s t  w a s  f r a u d u le n t  r u n s  
w h ic h , a s  a p r a c t ic a l m a t te r , c a n n o t  
b e  m e t  b y  a  c r e d i t o r  e s p e c i a l l y  i f  
th e  t ru s t  is  c r e a t e d  a n d  fu n d e d  s u f ­
f i c ie n t ly  in  a d v a n c e  o f  th e  e n t r y  o f  
a  f in a l ju d g m e n t  a g a in s t  th e  d e b t o r  
in  a n  A m e r ic a n  c o u r t . S e c o n d , th e



j u r i s d i c t i o n  m a y  p r o h i b i t  t h e  e n ­
f o r c e m e n t  o f  A m e r ic a n  ju d g m e n t s .  
T h a t  m e a n s  th e  a c t io n  m u s t  b e  r e ­
t r ie d  in  d ie  o f f s h o r e  ju r is d ic t io n . A s  
a  p ra c t ic a l m a t te r , th a t  m a y  w e l l  b e  
im p o s s ib le .  B e c a u s e  A la s k a  is  o n e  
o f  t h e  A m e r ic a n  s t a t e s ,  its  c o u r t s  
w i l l  b e  r e q u i r e d  t o  g i v e  f u l l  fa i t h  
a n d  c re d it  to  a n y  ju d g m e n t  o f  a s is ­
t e r  s t a t e  a l t h o u g h ,  a s  in d ic a t e d ,  a 
ju d g m e n t  a g a in s t  t h e  d e b t o r  w i l l  
n o t  b e  e n fo r c e a b le  a g a in s t  th e  A la s ­
k a  t r u s t  u n le s s  t h e r e  is  a  f i n d in g  
th a t  t h e  t r a n s fe r  t o  th e  t ru s t  w a s  a 
f r a u d u le n t  t r a n s fe r  o r  s o m e  o t h e r  
r e a s o n  f o r  v o id in g  th e  t ru s t , s u c h  as 
th e  g r a n t o r  h a v in g  b e e n  in  d e fa u lt  
b y  3 0  o r  m o r e  d a y s  in  c h i ld  s u p p o r t  
p a y m e n ts  a t th e  t im e  th e  t ru s t  w a s  
c r e a t e d .  T h i r d ,  a t  l e a s t  s o m e  o f  
th e s e  o f f s h o r e  ju r is d ic t io n s  e x p l ic i t ­
l y  e x c lu d e  s o m e  c la im a n t s  f r o m  
c o n t e n d in g  a t r a n s fe r  w a s  f r a u d u ­
le n t . F o r  in s ta n c e , in  s o m e  c a s e s , a 
c la im  fo u n d e d  o n  a  d o m e s t ic  r ig h t  
( s u c h  a s  a n  e q u i t a b le  d i s t r ib u t i o n  
c la im  t o  p r o p e r t y  in  th e  e v e n t  o f  a 
d i v o r c e )  c a n n o t  b e  b r o u g h t  a g a in s t 
a t ru s t  s itu a te d  in  th a t  ju r is d ic t io n .

I n  s o m e  w a y s , h o w e v e r ,  a  f o r ­
e ig n  a s s e t  p r o t e c t io n  t ru s t  m a y  b e  
le s s  d e s i r a b le  th a n  a n  A la s k a  t ru s t. 
O b v io u s ly ,  th e re  is g r e a t e r  p o l i t i c a l 
r i s k  in  th e s e  o f f s h o r e  ju r i s d ic t i o n s  
th a n  t h e r e  is in  th e  U n ite d  S ta te s . In  
a d d i t i o n ,  n e w  “ a n t i - f o r e i g n  t ru s t "  
p r o v i s i o n s  a d d e d  t o  t h e  I n t e r n a l  
R e v e n u e  C o d e  (s e e , e .g . ,  C o d e  S e c . 
6 0 4 8 )  w i l l  n o t  a p p ly  t o  a n  A la s k a  
t ru s t . A i s o ,  it  m a y  b e  th a t  a  c o u r t  
w o u ld  b e  m o r e  p r o n e  t o  v ie w  th e  
c r e a t i o n  o f  a  f o r e ig n  a s s e t  p r o t e c ­
t i o n  t ru s t  a s  a n  a t te m p t  t o  r e m o v e  
o r  s e c re t e  a sse ts  th a n  it w o u ld  th e  
c r e a t io n  o f  a n  A la s k a  t ru s t. In  a r e ­
c e n t  b a n k r u p t c y  c o u r t  c a s e ,  t h e  
c o u r t  e x p re s s e d  c o n s id e r a b le  h o s t i l­
i t y  t o  t h e  c r e a t i o n  o f  a n  o f f s h o r e  
t r u s t  a n d  u l t im a t e ly  a p p l i e d  N e w  
Y o r k  la w  t o  d e te rm in e  w h e th e r  th e  
d e b t o r  h a d  re ta in e d  a  p r o p e r t y  i n ­
te re s t  in  th e  tru s t (w h ic h  w a s  e s t a b ­
l i s h e d  u n d e r  J e r s e y  la w )  f o r  p u r p o s ­
e s  o f  d e t e r m i n i n g  w h e t h e r  h e  
s h o u ld  b e  d e n ie d  a d i s c h a r g e  in  
b a n k ru p t c y .  It  a p p e a r s ,  h o w e v e r ,  
th a t  th is  c a s e  m a y  h a v e  t u r n e d  o n  
th e  r a th e r  e x t r a o r d in a r y  fa c ts , w h ic h  
t h e  c o u r t  a p p a r e n t ly  p e r c e i v e d  a s  
in v o lv in g  a  c o u r s e  o f  d e c e p t io n  a n d  
c o n c e a lm e n t  o f  a s s e t s  b y  t h e  
d e b t o r .

O p t i o n s  U n d e r  t h e  A l a s k a  
T r u s t  A c t

A  s i g n i f i c a n t  o b s t a c l e  to  th e  m a k ­
in g  o f  l i f e t im e  t r a n s fe r s  is t h a t  th e  
p r o p e r t y  o w n e r  is t h e n  c u t  o f f  f r o m  
t h e  p r o p e r t y .  F o r  e x a m p le ,  s o m e  
p e r s o n s  a re  w i l l in g  t o  m a k e  a  g ift , 
a n d  a n t i c i p a t e  t h a t  t h e y  w i l l  b e  
c o m fo r t a b le  w i th o u t  th e  g i f t e d  a sse t 
a n d / o r  th e  in c o m e  t h e r e f r o m  u n d e r  
t h e  m o s t  l i k e l y  s c e n a r i o s ,  b u t  a r e  
c o n c e r n e d  a b o u t  a  " d is a s te r "  s i tu a ­
t i o n  in  w h ic h  th e y  m ig h t  n e e d  a c ­
c e s s  t o  th e  fu n d s . T h e y  m a y  n o t  b e  
a t  a l l  c o n c e r n e d  a b o u t  p r o t e c t in g  
a s s e t s  f r o m  c r e d i t o r s .  I n  s u c h  a 
c a s e , a n  o f f s h o r e  t ru s t  m a y  b e  a p ­
p r o p r ia t e  t o  c o n s id e r . P r e c is e ly  b e ­
c a u s e  th e  n o rm a l U .S . r u le  p e rm i t ­
t in g  c re d ito r s  t o  re a c h  th e  tru s t d o e s  
n o t  a p p ly ,  th e  fa c t th a t  th e  g r a n t o r  
is a  p e rm is s ib le  b e n e f ic ia r y  o f  t ru s t  
in c o m e  a n d / o r  p r in c ip a l in  th e  d is ­
c r e t i o n  o f  a n  in d e p e n d e n t  t r u s t e e  
s h o u ld  n o t  r e n d e r  t h e  g i f t  i n c o m ­
p le t e  a n d  i n c lu d a b le  in  th e  e s ta te  
u n d e r  C o d e  S e c . 2 0 3 6  o r  2 0 3 8 .  
T h u s , th e  t ru s t c a n  b e  s t ru c tu re d  s o  
th a t  th e  t ra n s fe r  is a  c o m p le t e d  g i f t  
u p o n  c r e a t io n . G i f t  t a x  w o u ld  b e  
p a id  ( o r  u n i f ie d  c re d it  a p p l i e d ) .  In  
th a t  w a y , th e  " n o rm a l”  e s ta te  p la n ­
n in g  b e n e fit s  o f  r e m o v in g  g i f t e d  a s ­
s e t s  a n d  th e  a p p r e c i a t i o n  t h e r e o n  
f r o m  th e  e s ta te  a re  a c h ie v e d . H o w ­
e v e r ,  th e  T ru s te e  c a n  g iv e  th e  s e t t ­
l o r  a c c e s s  to  th e  tru s t a s s e ts .

T h e s e  s a m e  o p p o r t u n i t i e s  a r e  
n o w  a v a i la b le  t o  A m e r ic a n s  u s in g  
A la s k a  tru s ts . F o r  e x a m p le ,  a n  in d i ­
v i d u a l  c o u l d  c r e a t e  a  s o - c a l l e d  
"C ru m m e y  t ru s t ”  in  A la s k a  f o r  th e  
b e n e f i t  o f  h im s e l f  o r  h e r s e l f  a s  w e l l  
a s  m e m b e rs  o f  h is  o r  h e r  fa m i ly  a n d  
p r o t e c t  t r a n s fe r s  t o  t h e  t ru s t  f r o m  
g i f t  t a x  u s in g  a n n u a l  e x c lu s i o n s  
w i t h  r e s o e c t  t o  t h e  o t h e r  f a m i l y  
m e m b e r s .  F o r  in s t a n c e , a  w o m a n  
w h o  is m a r r ie d  a n d  h a s  tw o  c h i l ­
d r e n  c o u ld  t r a n s fe r  u p  t o  $ 5 0 , 0 0 0  
u n d e r  th e  p r o t e c t io n  o f  th e  a n n u a l 
e x c lu s io n  u n d e r  C o d e  S e c . 2 5 0 3 ( c )  
g r a n t i n g  h e r  h u s b a n d  a n d  e a c h  
c h i ld  th e  r ig h t , re s p e c t iv e ly , t o  w i th ­
d r a w  $ 1 0 ,0 0 0  a n d  $ 2 0 ,0 0 0  f r o m  th e  
t ru s t .  T h e  t r a n s fe r s  t o  s u c h  a  t ru s t  
c r e a te d  u n d e r  A la s k a  la w  w o u ld  b e  
c o m p le t e  a n d  s h o u ld  b e  e x c lu d a b le  
f r o m  th e  g r a n t o r ’s e s t a t e  a t d e a th  
e v e n  th o u g h  th e  g r a n t o r  is e l ig ib le ,  
a l t h o u g h  n o t  e n t i t l e d ,  t o  r e c e i v e

d is t r ib u t io n s  f r o m  th e  tm s t  i n  th e  
d i s c r e t i o n  o f  a  t r u s t e e  o t h e r  t h a n  
h im s e l f  o r  h e r s e l f .  O f  c o u r s e ,  th e  
b e n e f ic ia r ie s  m a y  e x e rc is e  th e  p o w ­
e rs  o f  w i th d ra w a l s o  th a t  t h e r e  is  n o  
p r o p e r t y  le f t  in  th e  t ru s t  f r o m  w h ic h  
th e  g r a n t o r  c o u ld  b e n e f i t .  I n  a d d i ­
t io n , t o  th e  e x t e n t  th a t  th e  p o w e r s  
o f  w i th d ra w a l h a v e  n o t  la p s e d  ta x -  
f r e e  p u rs u a n t  t o  C o d e  S e c . 2 5 1 4 ( e )  
a n d  2 0 4 1 ( b ) ( 2 ) ,  th e  p r o p e r t y  s u b je c t  
t o  th e  p o w e is  o f  w i t h d r a w a l w i l l  b e  
in c lu d a b le  u n d e r  C o d e  S e c . 2 0 4 1 ( a )  
in  th e  g r o s s  e s ta te s  o f  th e  p o w e r -  
h o ld e rs .

A n  in d i v id u a l a ls o  c o u ld  c r e a t e  
a n  A la s k a  t r u s t  a n d  t r a n s f e r  t h e  
a m o u n t  o f  h is  o r  h e r  r e m a in in g  g i f t  
t a x  e x e m p t i o n  e q u i v a le n t  (w h i c h  
c a n  b e  a s  g re a t  a s  $ 6 0 0 , 0 0 0 )  a n d  r e ­
m a in  a  b e n e f i c i a r y  e l i g i b l e  t o  r e ­
c e iv e  d is t r ib u t io n s  in  th e  d is c r e t io n  
o f  a  t r u s t e e  o t h e r  t h a n  h im s e l f  o r  
h e r s e l f  a n d  a v o id  h a v in g  th e  p r o p ­
e r ly  in c lu d a b le  in  h is  o r  h e r  e s ta te . 
T h is  p r o v id e s  a n  o p p o r t u n i t y  t o  r e ­
m o v e  th e  in c o m e  a n d  a p p r e c ia t io n  
e a rn e d  o n  th e  p r o p e r t y  d u r in g  th e  
b a la n c e  o f  h is  o r  h e r  l i f e t im e  f r o m  
h is  o r  h e r  g ro s s  e s ta te  e v e n  th o u g h  
th e  g r a n t o r  h a s  r e t a in e d  th e  p o s s i ­
b i li t y  o f  re c e iv in g  a s s e ts  b a c k  in  th e  
d is c re t io n  o f  th e  t ru s te e  i f  a p p r o p r i ­
a te  c i r c u m s t a n c e s  a r i s e .  S im i la r ly ,  
a n  in d iv id u a l c o u ld  m a k e  a  t ra n s fe r ,  
w h ic h  is  c o m p le t e  f o r  e s t a t e  a n d  
g ift  ta x  p u rp o s e s ,  t o  a n  A la s k a  tm s t , 
o f  w h ic h  h e  o r  s h e  is e l ig ib le  t o  r e ­
c e iv e  d is t r ib u t io n s , e q u a l t o  h is  o r  
h e r  r e m a in in g  G S T  e x e m p t i o n  u n ­
d e r  C o d e  Sec . 2 6 3 1 ( a )  w h ic h  c a n  b e  
a s  g re a t  $1 m i l l i o n .  T h is  w o u ld  a l ­
l o w  t h e  a m o u n t  p r o t e c t e d  f r o m  
g e n e ra t io n - s k ip p in g  t r a n s fe r  t a x  t o  
in c r e a s e  b y  p o s t - t r a n s f e r  i n c o m e  
a n d  a p p r e c i a t i o n  d u r i n g  t h e  b a l ­
a n c e  o f  t h e  t r a n s f e r o r ' s  l i f e t im e  
e v e n  th o u g h  th e  g r a n t o r  is  a n  e l ig i ­
b le  b e n e f ic ia ry  o f  th e  t ru s t.

T h e  e n t i t l e m e n t  t o  p a y m e n t s  
f r o m  a g r a n t o r  r e t a i n e d  a n n u i t y  
tm s t  (G R A T ) d e s c r ib e d  in  C o d e  S ec . 
2 7 0 2 ( b ) ( 1 )  o r  g r a n t o r  r e ta in e d  u n i ­
t r u s t  ( G R U T )  d e s c r i b e d  in  C o d e  
S ec . 2 7 0 2 ( b ) ( 2 )  m u s t  t e rm in a te  p r i o r  
t o  th e  d e a th  o f  t h e  g r a n t o r  o r  th e  
tm s t  a s s e t s  w i l l  b e  i n c lu d a b le ,  in  
w h o le  o r  in  p a r t , in  th e  g r a n t o r ’s  e s ­
t a t e . ”  H o w e v e r ,  i f  t h e  G R A T  o r  
G R U T  is c re a te d  u n d e r  A la s k a  la w , 
th e  p r o p e r t y  m a y  c o n t in u e  in  tm s t  
a f t e r  th e  g r a n t o r ’s  a n n u i t y  o r  u n i -



t r u s t  t e rm  e n d s ,  a n d  t h e  g r a n t o r  
t h e r e a f t e r  c o u ld  b e  e l i g i b le  t o  r e ­
c e iv e  d i s t r i b u t i o n s  f r o m  t h e  t r u s t  
w i th o u t  c a u s in g  th e  t ru s t  t o  b e  in ­
c lu d a b le  in  h is  o r  h e r  e s t a t e ,  p r o ­
v id e d  t h e  g r a n t o r  s u r v iv e s  th e  a n ­
n u ity  o r  u n i t ru s t  te rm .

C o n c l u s i o n s
T h e  d u a l  g o a l s  o f  a s s e t  p r o t e c ­

t io n  a n d  r e d u c t i o n  in  t a x a t i o n  a r e  
o f t e n  c o m p a t ib le  a n d  c o m p le m e n ­
ta ry . T h e  n e w  A la s k a  T ru s t  A c t p r o ­
v id e s  a n  o p p o r t u n i t y  f o r  A m e r ic a n s  
in  a l l  s ta te s  t o  c re a te  tn is ts  in  A la s k a  
w h ic h  m a y  h e lp  a c h ie v e  b o t h  g o a ls . 
A lt h o u g h  n o t  p r o v i d i n g  a l l  o f  th e  
p r a c t i c a l  p r o t e c t i o n  t h a t  m a y  b e  
a v a i la b le  t h r o u g h  s im i la r  t ru s ts  c r e ­
a te d  in  o f f s h o r e  ju r is d ic t io n s , m a n y  
A m e r ic a n s  w i l l  p r e f e r  f o r  t h e i r  a s ­
se ts t o  r e m a in  in  th e  U n i t e d  S ta te s . 
F o r  th e m , A la s k a  t ru s ts  m a y  b e  c o n ­
s id e r e d . A lt h o u g h  n o t  d is c u s s e d  in  
d e t a i l  in  t h i s  a r t i c le ,  m a k i n g  t h e  
t ru s t  p e r p e t u a l m a y  o f f e r  a d d i t io n a l 
f i n a n c i a l ,  t a x  a n d  e s t a t e  p la n n in g  
b e n e f it s . ♦
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beneficiary whose life is insured. See, e.g., 
PLR 9434028 (not precedent).

37. The Internal Revenue Service has con­
tended that a GRAT Is includable in its en­
tire ty  u n d e r C ode Sec. 2 0 3 9 (a ) If th e  
grantor dies during the term  for w hich he 
or she Is entitled to annuity payments. See 
PLR 9345035 (not precedent).



S e l f - S e t t l e d  E s t a t e  P l a n n i n g  T r u s t s
The Alaska Act opens a new dimension in estate 

planning for Americans. They can now make lifetime 
transfers, which are complete for federal gift and 
estate tax purposes, to an Alaska trust of which the 
grantor is eligible; but not entitled, to receive distribu­
tions in the discretion of a trustee (other than himself 
or herself).’ Such self-settled Alaska trusts could be 
used for virtually all lifetime estate planning transfers.

For instance, an individual may make transfers 
under the protection of the Internal Revenue Code 
§2503(b) gift tax annual exclusion by transferring 
property to an annual exclusion or so-called “Crum- 
mey” trust, which provides that certain individuals 
(such as a transferor's spouse, descendants, and per­
haps others, but not the grantor) can withdraw proper­
ty transferred to the trust up to the amount of annual 
exclusions not used elsewhere. With an Alaska trust, 
the grantor may remain eligible to receive distribu­
tions of trust property in the discretion of a trustee 
other than the grantor without causing the trust assets 
to be includable in his or her estate. From an estate 
planning perspective, the grantor will want distribu­
tions to him or her to be minimised, because such dis­
tributions diminish the estate tax planning benefits of 
having made completed transfers to the trust that oth­
erwise would be excludable from his or her estate.

If.an agreement that the grantor would receive the 
income from or the use of the assets held by the trust 
may be inferred from the circumstances, the assets 
almost certainly will be includable in the grantor’s 
estate, under Code §2036(a)(l), even when coupled 
with the finding that the grantor had no legal entitle­
ment to such income or use. See, e.g., Estate of Skin­
ner v. U.S.. 197 F. Supp. 726 (E.D. Pa. 1961), aff'd,
316 F. 2d 517 (3rd Cir. 1963). On the other hand, only 
occasional use of trust assets or occasional receipt of 
trust income should avoid any such inference. See, 
e.g., Estate of Wells v. Commissioner, supra. Actual 
retention of the property or the income (that is, the 
failure actually to transfer the property or the income 
to another) may also result in estate tax inclusion. See, 
e.g.. Lee v. United States, 86-1 U.S.T.C. 1 13,649 
(CCH)(W.D. Ky. 1986).
A n n u a l  E x c l u s i o n  T r u s t s

Not infrequently, a Crummey trust will acquire 
one or more life insurance contracts on the life of the 
grantor or on the lives of the grantor and the grantor’s 
spouse. Ownership of the policies by the trust is an 
attempt to keep the proceeds paid at death from inclu­
sion in the estate(s) of the insured(s). If the insured 
holds no ’’incident of ownership" in the policy at or 
within three years of death, and if the proceeds are not 
paid to the estate of the insured, the proceeds should

not be included in the insured’s gross estate. Code 
' §2035,2042.

If the terms of an annual exclusion (or another 
type) Alaska trust that acquires a cash value life insur­
ance contract provide merely that the trustee may, in 
the exercise of its discretion, distribute trust assets to 
the grantor, the incidents of ownership in the contract 
should not be attributed to the insured grantor so as to 
cause the proceeds to be includable in his or her estate. 
See, e.g., PLR 9434028 (incidents of.ownership held 
by a trust are not automatically attributed to the bene­
ficiary whose life is insured if the beneficiary is not a 
trustee). .

This provides an opportunity for the grantor, 
through the exercise of discretion of a trustee other 
than himself or herself, to be eligible to receive cash 
value in the policy without causing the proceeds paid 

\ at death to be inciudable in his or her estate..
t* *

Unified Credit, GST Exemption, and Other IVusts
One of the most effective lifetime planning tech­

niques is to transfer as early as possible in life the 
amount protected from gift tax by reason of the unified 
credit allowable under Code Sec. 2010 or by reason of 
the amount of GST exemption under Code Sec. 2631. 
Use of the unified credit (which under the Taxpayer 
Relief Ac’ of 1997 will increase commencing in 1998 
and continuing through 2006) early in life can result in 
a very large amount being excludable from the trans­
feror’s estate. The early use of the $1 million GST 
exemption (which under the Taxpayer Relief Act of 
1997 is indexed for inflation) can be even more effec­
tive from an estate planning perspective. In the long 
run, because the GST exemption can be used to avoid 
wealth transfer tax on property as it passes .from one 
generation to the next without limit, the use of the 
GST exemption to avoid tax may be even more impor­
tant than use of the unified credit. (As noted earlier, an 
Alaska trust can be structured so it can last perpetual­
ly. Also, Alaska has no income tax.)

The remainder following the grantor’s retained 
interest term in a grantor retained annuity trust 
(GRAT), grantor retained unitrust (GRUT), or grantor 
retained income trust (GRIT), including a qualified 
personal residence trust, can pass outright to others or 
remain in trust. In most jurisdictions in the United 
States, the property will continue to be includable in 
the grantor’s estate if the grantor is eligible to receive 
continuing distributions in the discretion of a trustee 
after the grantor’s entitlement to payments ceases, 
because the grantor’s creditors will be able to attach 
the trust assets. See Rev. Rul. 77-378, supra. Howev­
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the 
property should not be includable in the grantor's 
estate after the annuity, unitrust, income, or use term
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IRC § 754. Moreover, entities treated as partnerships for 
income tax purposes can be much more flexible in for­
mation, operation and ownership than so-called S corpo­
rations. Subject to certain exceptions (such as for 
domestic (U.S.) corporations), an entity may elect on its 
first tax return filed after 1997 to be treated as a partner­
ship (or, alternatively, as a corporation) for federal 
income tax purposes.

Entities treated as partnerships, in certain circum­
stances, can be used to enhance the protection of assets 
from claims of creditors. First, “buy-out" provisions 
contained in a partnership agreement (or other docu­
ment) sometimes provide other owners or the entity 
itself the right to buy partnership interests (or compara­
ble interests in a LLC) from a partner who becomes 
bankrupt. Although these "triggered by bankruptcy" 
provisions sometimes are not enforceable, they may be 
enforceable in certain other cases. In any event, their 
mere .existence may chill a creditor from attempting to 
attach a partnership interest. Second, as a general mat­
ter, any creditor who does succeed to the economic 
interest of the bankrupt partner but does not become a 
partner (because, for example, state law or the partner­
ship agreement so provides) nonetheless may be taxed 
apparently on a pro rata portion of the income, even if 
no distributions are made. Sec Rev. Rul. 77-137,1977- 
1 C.B. 178. This may make the attached interest in the 
partnership a liability in the hands of the creditor 
(because it may generate an income tax liability with­
out a concomitant distribution of cash or other assets,) 
which may cause the creditor to agree to disgorge the 
asset at a lower price or possibly to abandon it. Under 
the law of virtually all jurisdictions, however, a court 
having jurisdiction over the partnership may order its 
liquidation for any “equitable" reason. See, e.g., 8A 
N.Y. Cons. Law §121-802. In addition, under those 
state laws that otherwise permit a partner to demand to 
be bought out upon six month's notice (which is the 
default rule contained in the Revised Uniform Limited 
Partnership Act), a creditor might convince a court that 
a creditor should be able to exercise that power to be 
liquidated out.

Under the now Alaska law, a court will be able to 
order the dissolution of a partnership Or limited liabil­
ity company only if it determines that it is impossible 
for the enterprise to continue to operate. Therefore, 
the court will be unable to order a liquidation merely 
for an "equitable" reason. In addition, unlike the 
default rules under most state laws, an Alaska limited 
partnership or limited liability company does not go 
out of existence upon the death of a general partner of 
a limited partnership or of a member of an LLC.

Limited partnerships and LLCs are widely used 
fcr estate planning. They can accomplish many goals, 
including providing a family unit with an opportunity

to shift income more efficiently, share in lower broker­
age and investment advisory fees, and centralize and 
harmonize the management of assets and investment 
decisions. Use of these entities changes the nature of 
what is owned. In other words, family members no 
longer own an interest in the assets owned by the part­
nership or LLC, but rather own interests in the partner­
ship or LLC. Because the nature of the family's inter­
est changes, so does it value. Often, the value is 
reduced. Lower value may mean lower gift, estate, or 
generation-skipping transfer tax when an interest is 
transferred. It can also mean a smaller "step-up" in 
income tax basis at death. See IRC §1014.

The Internal Revenue Service has shown a strong 
and growing inclination to disregard the existence of 
the partnership (or LLC) when disregarding its exis- 

, tence would result in a larger value for estate, gift, or 
generation-skipping, transfer tax purposes, and thus,u 
higher taxes. The Service’s attack, to date, has 
revolved around four primary arguments. See, gener­
ally, Aucutt, "More on Deathbed FLPs,” 9  Probate 
Practice Report 1 (August 1 9 9 7 ) ,  for a discussion of 
some of these arguments. • ^

First, the IRS has contended that tire taxpayer may 
be making a gift upon formation of the entity to other 
equity owners (e.g., partners) if the taxpayer receives 
back an interest worth less than what he or she con- "  
tributed. The argument may not be sound. For exam- ; 
pie, upon termination any such “gift" to the other part­
ners may be offset by a "gift" back from the others. If 
so, any transfer upon formation must be for full consid-*’• 
eration and cannot be a gift. At least in some cases, the r- 
courts have not completely dismissed the argument that - 
a gift can be made upon formation, thus this argument 
should not be disregarded in forming a limited partner­
ship or LLC. Cf. Estate ofTrenchard v. Commissioner, 
T.C. Memo 1995-232. See, also, Hom, “Limited Part­
nerships: Some Thoughts and Theories about Key 
Issues." 23 ACTEC Notes 37 (Summer 1 9 9 7 ) .

Second, the IRS has contended that the existence 
of the partnership should not be respected in those 
cases where the partnership was fonned only for tax 
reduction reasons, at least if its existence has no other 
substantial economic impact. It appears more likely 
that there will have been a smaller non-tax impact if a 
transfer of partnership units occurs immediately after 
the formation of the entity. See, e.g., National Office 
Technical Advice Memorandum (NOTAM) 9719006 
(formation of partnership by individual who was ter­
minally ill and died two days after partnership was 
formed). See. also, NOTAM 9723009 (formation 54 
days before death), and NOTAM 9725002 (formation 
two months before death).

Third, the Internal Revenue Service also has 
recently contended that the existence of the partner-



limited liability companies last indefinitely (just as 
:orporations do). In addition, as a matter of default 
Alaska law, the terms of a partnership agreement (or 
governing documents of a limited liability company) 
can only be changed with the unanimous of all part­
ners (or members of an LLC). Hence, if there is any 
partner who is not a family member (such as a niece or 
nephew), the family will not be able to remove the 
restriction and, accordingly, it should not constitute an 
applicable restriction the existence of which may be 
disregarded under IRC §2704(b).

Alaska has also eliminated any right of a limited 
partner or LLC member to demand to be bought out on ' 
six months’ notice. In fact, under default state law, a 
partner or member is entitled to distributions only as ■ 
provided in the governing documents. Moreover, 
unlike the default rules rnder the law of virtually all \ 
the other states, neither a limited partnership nor a lim- 
ited liability company is dissolved under Alaska law 
upon the death of any general partner or member. 
Rather, a limited liability company continues for as 
long as there -is one member. A limited partnership 
continues in existence as long as there is another gen­
eral partner, or if there is none, it dissolves only if a 
majority-in-interest of the remaining partners fail to 
elect a new general partner within 90 days.
New Delaware Asset Protection TVust Legislation 

Effective July 1 , 1997, Delaware enacted a new law 
similar to and intended to produce the same estate plan­
ning and asset protection benefits that the Alaska Trust 
Act provides. The official synopsis of the new Delaware 
law states that the purpose of the Act is to facilitate the 
establishment of trusts in Delaware and is intended to be 
like the Alaska TVust Act. In fact, much of the language 
in the Delaware law is identical to the Alaska law.* 

Unfortunately, it appears that the Delaware law 
will provide less asset protection than the Alaska law 
will. Perhaps of much greater significance, it may not 
be possible for a gift to a self-settled trust formed 
under Delaware law; as enacted, to be complete for

federal tax purpose:. See Dcla. Stat. Ann. §3573. 
Subsection §3573(a) appears to provide that the trust 
is permanently available to discharge the grantor’s 
obligau'on to pay alimony, child support, and property 
settlement awards even if the obligation arises after the 
transfer to the trust occurs. As indicated above, a 
transfer is incomplete for Federal estate and qift tax 
purposes to the extent the grantor can relegate the 
grantor’s creditors to the trust. Here, because the 
potential use of trust assets is limited and probably 
ascertainable, it seems the transfer might be only part­
ly incomplete (i.e., to the extent potential use of trust 
assets for child support, etc. is ascertainable). See 
Treas. Reg. §20.2036-l(a)(ii).

Probably most troublesome is §3573(b), under 
which the grantor can certify in writing to any creditor 
(including apparently someone who becomes a credi- 

. tor after the trust has been created) that the trust assets 
are available to satisfy the creditor’s claim. That certi­
fication seems to make ’he trust assets available to that 
creditor. This virtually assures that the gift to the trust 
is incomplete, because the grantor can relegate his„or - 
her future creditors to the trust assets. This power-.of 
relegation is sufficient to render the gift incomplete..-:: 
Rev. Rul. 77-378, supra. :

Third, under §3573(c) the trust assets are perma­
nently available to claimants who have suffered per- - 
sonal injury, death, or property damage that occurs: : 
prior to the transfer to the trust. It appears quite cer-, • 
tain that these claimants continue for all time to have^ . 
access to the property in the Delaware trust to satisfy- 
their claims, even if the tnnsfer to the trust was not a 
fraudulent conveyance, i seems that transfers to the 
Delaware trust are incomplete to the extent of any such 
pre-transfer claims, under Dela. Stat. Ann. §3573(c).

Nonetheless, supporters of the new Delaware trust 
act are likely to seek to have these potential problems 
with the legislation cured early in that state’s 1998 leg­
islative session. With certain changes, Delaware law 
will provide the same estate planning benefits current­
ly available under Alaska law.

Notes

' T h e  extent o f  asset p ro tection is discussed in more  detail  in 
H om pe s ch ,  R o th s c h i ld  and  B la t tm ach r .  " D o e s  the New  A la s k a  
T rus ts A c t  P ro v id e  an A l te rna t iv e  to the Fore ign T ru s t? '  The Jour­
nal o f Asset Protection. 9  (Ju ly -Augus t . 1997 ) .

:  F o r  e xam p le ,  Rev . R u l .  7 7 - 3 7 8  states, in part :
T he re  w ou ld  be n o  doub t o f  his non l iab i l i ty  fo r  gift 

tax upon the va lue  o f  the income i f  he had reserved to 
h im s e l f  the abso lu te r ight to the income f o r  his l i fe . Bu t 
he m ade  no  such reserva t ion . He transferred the entire 
properry. Whether he would enjoy any o f its income 
depended entirely on the trustee, who. in his uncon­
trolled discretion, could deprive him o f it completely. It

was o n ly  by v ir tue o f  the t ru s v e ’ s direction, which on 
this record must be regarded as entire ly vo luntary , that 
the d on o r  received any  o f  the income: and this d irection 
m igh t  be te rm ina ted  w heneve r  the trustee d e em ed  it 
p rop e r  that the w i fe  shou ld  receive the income. Such a 
hope o f  passive expectancy is not a right. It is not 
enough to lessen the value o f the property transferred.... 
'Whether the grantor enjoy any o f the trust's assets is 
dependent entirely on the uncontrolled discretion o f the 
trustee. Such a hope o r passive expectancy does not 
lessen the value o f the property transferred....' Rev. 
R u l .  6 2 - 1 3  is h-.reby c la r i f ied  to remove any implicat ion
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Horn

President’s 
M essage
My first President’s Message, appear­
ing in the Summer, 1997, issue of 
ACTEC Notes, signalled my long-held 
belief that the most important issue that 
confronts trusts and estates lawyers, 
and the most significant issue that I can 
address and can induce the College to 
address, is an economic and profes­
sional malaise that befalls the legal spe­
cialty in which we practice. "L devote 
this President’s Message to revisiting 
the theme.

As I view the essentials and state 
them directly, the issue is nothing less 
than whether our work is sufficiently 
valuable to generate the fees that will 
enable us to continue to perform our 
work in the manner in which we are 
prepared and inclined and in which our 
professional standards require. The 
economic and professional standards 
that I see at the margins of the market 
are not cause for encouragement.

The recent and vast increase in the 
number of lawyers arguably is having 
the greatest impact upon those types of 

(continued on page 183)

Vo lum e  2 3 ,  N o .  3 ,  W in te r  1 997

T a b l e  o f  C o n t e n t s
President’s Message.................................................................177
Calendar of Events...................  ............................... 178
I n  M e m o r ia m   . . 1 8 1
F e llow H  I n  th e  N e w s ......................................................   . . . 1 8 5
E d i t o r ’s  P a g e ......................................           1 8 6
W a s h in g to n  R e p o r t ......................  . . . . . . . . . . . . . . . 1 8 7

John M. Bixler and Ronald D. Aucutt
F o u n d a t i o n  N e w s .......................................... ...................................................................... 1 8 9

Thomas P. Sweeney
C o m m it te e  C o r n e r ..............................................................................    1 9 1

W. Bjame Johnson
A C T e c h  I h l k :  P u s h  T e c h n o lo g y   ...........................................................................  1 9 3

Roger L  Shumaker
S p o t l ig h t  o n  A t t o r n e y s ’  F e e s .......................................................................       1 9 5

Martin A  Heckscher
N e w  D e v e lo p m e n t s  in  C o n s t r u c t io n  a n d  In s t r u c t i o n  C a se  L a w  1 9 8

Arlene Harris 
T h e  T a x p a y e r  R e h e f  A c t  o f  1 9 9 7  ( “ T A P R A ” ) :
A  F i r s t  L o o k ,  b u t  N o t  th e  L a s t  W o r d ..........................................................................2 0 1

George L  Cushing, John H. Clymer and Natalie B. Choate
T h e  F a m i ly -O w n e d  B u s in e s s  E x c lu s i o n ................................................................... 2 1 4

Donald H. Kelley 
T h e  N ew  C h a r i t a b le  R e m a in d e r  T h i s t  R u le s :
S h o w  M e  th e  C h a r i t a b le  G i f t  .................................................................................... 2 3 4

Conrad Teitell 
E s ta te  P la n n in g  o n  A m e r ic a ’s L a s t  F r o n t i e r :
A la s k a  T ru s t s , L im ite d  P a r tn e rs h ip s , a n d  L L C s .......................... ’. ..................  2 4 0

Jonathan G. Blattmachr, George E. Goerig, Jr. 
and Richard S. Thwaites, Jr.

W r i t t e n  C o m m u n ic a t io n  w ith  C lie n t s :
O b s e r v a t io n s  o n  th e  S u r v e y .................................................................................................2 4 7

Stephen E. Martin
C o n te s t  P la n n in g  f o r  th e  C lie n t  w ith  M a r g in a l C a p a c i t y  . . . . . 2 5 1

Wills and Trusts Subcommittee of the Fiduciary Litigation Committee

PLEASE NOTE 
1998 Summer Meeting, Portland, Oregon, July 9-12

Enc lo sed  with (his issue are a letter f rom  E. James G am b le ,  a hote l b rochure and 
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t ru s t  a n d  b y  p r o v id in g  in  th e  tru s t 
a g r e e m e n t  t h a t  t h e  p ' o p e r t y  is  
c o m m u n i t y  p r o p e r t y . 13 T h e  A c t 
r e q u i r e s  f o r  a  v a l i d  A la s k a  C o m ­
m u n it y  P r o p e r t y  T ru s t  th a t :

1 . O n e  o r  b o th  s p o u s e s  t ra n s fe r  
p r o p e r t y  to  a  t ru s t;

2 . T h e  t ru s t  e x p r e s s ly  d e c la r e s  
t h a t  s o m e  o r  a l l  t h e  p r o p e r t y  
t r a n s fe r r e d  is c o m m u n i t y  p r o p e r t y  
u n d e r  C h a p te r  7 5  o f  T it le  3 4  o f  th e  
L aw s  o f  th e  S ta te  o f  A la s k a ;

3 . A t le a s t  o n e  t r u s t e e  o f  th e  
t ru s t  is  a  “ q u a l i f ie d  p e r s o n "  w h o s e  
p o w e r s  in c lu d e  o r  a r e  l im i t e d  t o  a . 
m a in t a in in g  r e c o r d s  o f  t h e  t ru s t  
a n d  b . p r e p a r in g  o r  a r r a n g in g  f o r  
th e  p r e p a r a t io n  o f  a n y  in c o m e  ta x  
r e tu rn s  th a t  m u se  b e  H ie d  b y  ih e  
t ru s t . A  " q u a li f ie d  p e r s o n "  is  a n  in ­
d iv id u a l A la s k a  d o m ic i l ia r y , A la s k a  
t ru s t  c o m p a n y  o r  A la s k a  b a n k  as 
d e s c r i b e d  in  A S  3 4 . 7 5 . 1 0 0 ( a )  
(M i c h i e  1 9 9 8 ) .  T h e  p o w e r s  t o  
m a in ta in  tm s t  r e c o rd s  a n d  p r e p a r e  
o r  a r r a n g e  f o r  th e  p r e p a r a t i o n  o f  
t ru s t  in c o m e  t a x  r e t u r n s  m a y  b e

g iv e n  e i t h e r  t o  th e  A la s k a  t ru s te e  
a lo n e  o r  t o  th e  A la s k a  t ru s te e  a n d  
o n e  o r  m o r e  o t h e r  t ru s te e s ;

4 .  T h e  T r u s t  m u s t  c o n t a in  t h e  
f o l l o w in g  la n g u a g e  ( i n  c a p it a l le t ­
t e r s )  a t  th e  b e g in n in g  o f  th e  tm s t 
a g re e m e n t :

THE CONSEQUENCES OF THIS 
TRUST MAY BE VERY EXTENSIVE, 
INCLUDING, BUT NOT LIMITED 
TO, YOUR RIGHTS WITH RESPECT 
TO CREDITORS AND OTHER 
THIRD PARTIES. AND YOUR 
RIGHTS WITH YOUR SPOUSE 
BOTH DokING THE COURSE OF 
YOUR MARRIAGE AND AT THE 
TIME OF A DIVORCE. ACCORD­
INGLY, THIS AGREEMENT 
SHOULD ONLY BE SIGNED AFTER 
CAREFUL CONSIDERATION. IF 
YOU HAVE ANY QUESTIONS 
AHOUT THIS AGREEMENT, YOU 
SHOULD SEEK COMPETENT AD­
VICE.14

5 . B o t h  s p o u s e s  m u s t  s ig n  th e  
t r u s t ,  e v e n  i f  o n l y  o n e  t r a n s f e r s  
p r o p e r t y  t o  th e  tm s t ;

6 .  T h e  t r u s t e e s  m u s t  m a in t a in  
r e c o r d s  th a t  id e n t i f y  w h ic h  p r o p ­
e r t y  h e ld  b y  th e  tm s t  is  c o m m u n i­
t y  p r o p e r t y  a n d  w h ic h  p r o p e r t y  
h e ld  b y  th e  tm s t  is n o t  c o m m u n ity  
p r o p e r t y .

A n  A la s k a  C o m m u n it y  P r o p e r t y  
T r u s t  t h a t  m e e t s  t h e s e  r e q u i r e ­
m e n ts  w i l l  a l l o w  th e  c o n v e r s io n  o f  
t h e  tm s t  a s s e t s  f r o m  s e p a r a t e  o r  
j o i n t  p r o p e r t y  i n t o  c o m m u n i t y  
p r o p e r t y .  F u r t h e rm o r e ,  it a l l o w s  
th e  s p o u s e s  to  e n t e r  in to  e n fo r c e ­
a b le  a g re e m e n ts  re g a rd in g :

1 . T h e i r  r ig h ts  a n d  o b l ig a t i o n s  
in  th e  p r o p e r t y  t r a n s fe r r e d  t o  th e  
tm s t ;

2 . T h e  m a n a g e m e n t  a n d  c o n t r o l 
o f  t h e  p r o p e r t y  t r a n s fe r r e d  t o  th e  
tm s t ;

3 .  T h e  d is p o s i t io n  o f  th e  p r o p ­
e r t y  t r a n s fe r r e d  t o  th e  tm s t  in  th e  
e v e n t  o f  t h e  d i s s o lu t i o n  o f  t h e  
m a r r ia g e  o r  o f  t h e  tm s t , d e a th  o f  
e i t h e r  o r  b o t h  s p o u s e s  o r  th e  o c ­
c u r r e n c e  o r  n o n o c c u r r e n c e  o f  a n ­
o t h e r  e v e n t ;

4 . T h e  c h o ic e  o f  la w  g o v e rn in g  
th e  in t e rp re t a t io n  o f  th e  tm s t ; a n d

I
5 . A n y  o t h e r  m a t te r  th a t  a f fe c t s  

t h e  p r o p e r t y  t r a n s f e r r e d  t o  t h e  
tm s t  a n d  d o e s  n o t  v i o la t e  p u b l ic  
p o l i c y  o r  a  s t a t u t e  im p o s i n g  a 
c r im in a l p e n a lty .

A n  A la s k a  C o m m u n it y  P r o p e r t y  
T m s t  m a y  n o t  b e  a m e n d e d  o r  r e ­
v o k e d  u n le s s  th e  a g re e m e n t  i t s e lf  
p r o v id e s  f o r  r e v o c a t io n  o n  a  p a r ­
t ic u la r  d a te  o r  o n  th e  o c c u r r e n c e  
o f  a p a r t ic u la r  e v e n t  o r  u n le s s  th e  
a g re e m e n t  is  a m e n d e d  o r  r e v o k e d  
b y  a l a t e r  c o m m u n i t y  p r o p e r t y  
t r u s t  T o  a m e n d  o r  r e v o k e  t h e  
tm s t , th e  la t e r  c o m m u n ity  p r o p e r ­
ty  tm s t  is n o t  r e q u i r e d  to  d e c la r e  
a n y  p i o p e r t y  h e ld  b y  th e  t ru s te e  
a s  c o m m u n i t y  p r o p e r t y .  T h i s  
m e a n s  t h a t  t h e  s p o u s e s  m a y  
a m e n d  t h e  t r u s t  t o  t r a n s m u t e  
p r o p e r t y  b a c k  f r o m  c o m m u n i t y  
p r o p e r t y  t o  s e p a r a t e  p r o p e r t y .  
B o t h  a n  A la s k a  C o m m u n it y  P r o p ­
e r t y  T m s t  a n d  a la t e f  ( a m e n d in g )  
C o m m u n it y  P r o p e r t y  T m s t  a r e  e n ­
f o r c e a b le  w i t h o u t  c o n s id e r a t i o n ,
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h a s  a  s u b s ta n t ia l r e la t i o n  t o  a t ru s t  
i f  t h e  s e t t l o r  d e s ig n a t e s  th a t  t h e  
t ru s t  is  t o  b e  a d m in is te r e d  th e re , i f  
a n y  t ru s te e  h a s  its  p r in c ip a l p la c e  
o f  b u s i n e s s  o r  d o m i c i l e  in  t h a t  
s ta te  w h e n  th e  tm s t  is c r e a te d , i f  
t h e  t r u s t  is  a d m in i s t e r e d  in  th a t  
s ta te  o r  i f  it is t h e  d o m ic i le  o f  th e  
b e n e f ic ia r ie s .

A s  t o  t ru s ts  o f  in te re s ts  in  la n d , 
h o w e v e r ,  th e  la w  o f  t h e  s i tu s  o f  
t h e  la n d  b e c o m e s  m o r e  im p o r ta n t . 
T h e  a d m in is t r a t io n  a n d  v a l id i t y  o f  
a  t ru s t  in  la n d  is  d e t e rm in e d  a c ­
c o r d in g  t o  th e  la w  o f  t h e  s ta te  in  
w h ic h  th e  la n d  is  s itu a te d , e v e n  i f  
t h e  t r u s t e e s  a r e  s i t u a t e d  e l s e ­
w h e r e . 19 A  c o u r t  o f  a s ta te  o t h e r  
t h a n  th a t  in  w h ic h  th e  p r o p e r t y  is 
s i t u a t e d  m a y  s t i l l  e x e rc is e  ju r is d ic ­
t io n  o v e r  th e  a d m in is t r a t io n  o f  th e  
tm s t , i f  th is  d o e s  n o t  u n d u ly  in t e r ­
fe r e  w i t h  th e  c o n t r o l  b y  th e  c o u r t s  
o f  th e  s i t u s .20 *

I s s u e s  o f  c o n s t r u c t i o n  o f  t h e  
t r u s t  i n s t r u m e n t ,  h o w e v e r ,  h a v e  
n o t  a lw a y s  b e e n  c o n s t r u e d  a c ­
c o r d in g  t o  th e  s i tu s . S o m e  c o u r t s  
a p p ly  th e  la w  o f  th e  s itu s ,21 b u t  a  
f e w  o t h e r s  h a v e  a p p l i e d  th e  la w  
d e s ig n a t e d  b y  t h e  s e t t lo r  in  c o n ­
s t ru in g  a  tm s t  o n  r e a l e s ta te .22 T h e  
la w  o f  t h e  s i t u s  a lm o s t  c e r t a in ly  
c o n t r o l s  i s s u e s  o f  c o n s t r u c t i o n  
o n l y  in  th e  a b s e n c e  o f  a  d e s ig n a ­
t i o n  in  th e  in s t ru m e n t  o f  th e  g o v ­
e r n in g  la w .

T h e r e f o r e ,  it a p p e a r s  v e r y  l i k e ly  
t h a t  a n  A la s k a  C o m m u n i t y  P r o p ­
e r t y  T m s t  h o ld in g  p e r s o n a l p r o p ­
e r t y  w i l l  b e  r e s p e c t e d  in  m a t te rs  
o f  a d m i n i s t r a t i o n ,  c o n s t r u c t i o n  
a n d  t r u s t  v a l i d i t y ,  a s  l o n g  a s  it 
m e e t s  th e  b a s ic  m le s  s e t  fo r t h  b y  
A la s k a  la w . O n  t h e  o t h e r  h a n d , it 
i s  q u i t e  p o s s i b l e  t h a t  a c o u r t  
w o u ld  v ie w  a n  A la s k a  C o m m u n it y  
P r o p e r t y  T r u s t  a s  n o t  c r e a t i n g  
c o m m u n i t y  p r o p e r t y  in t e r e s t s  in  
r e a l  e s t a t e ,  t h e  t i t le  t o  w h ic h  is 
h e ld  b y  th e  tm s t  b u t  th e  lo c a t io n  
o f  w h ic h  is  in  a n o t h e r  s ta te  th a t  
h a s  n o  c o m m u n i t y  p r o p e r t y  m le s ,  
o r  t h a t  h a s  s ig n i f i c a n t ly  d i f f e r e n t  
m le s  f r o m  th o s e  a d o p t e d  in  A la s ­
k a .  A  p r a c t i t i o n e r  w h o  w is h e s  t o  
c r e a t e  a n  A la s k a  C o m m u n i t y  
P r o p e r t y  T m s t  t o  h o ld  o u t - o f - s t a t e  
r e a l  e s t a t e  s h o u l d ,  t h e r e f o r e ,  
a r r a n g e  f o r  th e  t r a n s fe r  o f  th e  re a l 
e s ta te  t o  a n  A la s k a  c o r p o r a t i o n  o r  
p a r t n e r s h i p  o r  l im i t e d  l i a b i l i t y

T h e  a d m i n i s t r a t i o n  

a n d  v a l i d i t y  o f  a  

t r u s t  i n  l a n d  i s  

d e t e r m i n e d  a c c o r d i n g  

t o  t h e  l a w  o f  t h e  s t a t e  i n  

w h i c h  t h e  l a n d  i s  

s i t u a t e d ,  e v e n  i f  t h e  

t r u s t e e s  a r e  s i t u a t e d  

e l s e w h e r e .

 o ----------

c o m p a n y  i f  th a t is o t h e rw is e  c o m ­
p a t i b le  w i t h  th e  c l i e n t ’ s  w i s h e s ,  
s in c e  s t o c k , p a r t n e r s h ip  in t e re s t s  
a n d  LLC  in te re s t s  a r e  t h e m s e lv e s  
p e r s o n a l p r o p e r t y ,  e v e n  i f  th e  u n ­
d e r ly in g  a s s e ts  a re  r e a l p r o p e r t y .  
T h e  s t o c k  o r  p a r t n e r s h ip  o r  L LC  
in te re s ts  m a y  th e n  b e  t r a n s fe r r e d  
t o  a n  A la s k a  C o m m u n it y  P r o p e r t y  
T ru s t , th e  te rm s  o f  w h ic h  w o u ld  
b e  g o v e rn e d  m o r e  c le a r ly  b y  A la s ­
k a  law .

G i f t  T a x  C o n s e q u e n c e s  O f  
C r e a t i n g  A n  A l a s k a  

C o m m u n i t y  P r o p e r t y  
T r u s t

A lth o u g h  a n  A la s k a  C o m m u n i t y  
P r o p e r t y  T m s t  c o u ld  b e  i r r e v o c a ­
b l e ,  t h e  g r a n t o r '  o r  g r a n t o r s  
s h o u ld  e n s u re  th a t  n e i t h e r  s p o u s e  
w i l l  b e  d e e m e d  t o  m a k e  a c o m ­
p le t e d  g ift  f o r  F e d e ra l g i f t  t a x  p u r ­
p o s e s  to  a n y  t h i r d  p a r t y  u p o n  th e  
t r a n s fe r  o f  p r o p e r t y  t o  th e  tm s t  o r  
t h e r e a f t e r  u n le s s  th a t  is w h a t  h e ,  
s h e  o r  t h e y  w is h .  B e c a u s e  b o t h  
s p o u s e s  m u s t  s ig n  th e  tm s t , e v e n  
i f  o n ly  o n e  o f  t h e m  t r a n s fe r s  a s ­
s e ts  t o  i t , ,  o n e  s p o u s e  c a n n o t  c r e ­
a t e  t h e  t r u s t ,  m a k e  t h e  a s s e t s  
c o m m u n ity  p r o p e r t y  a n d  u n i la t e r ­
a l l y  c o n t r o l  w h a t  th e  d i s p o s i t i o n  
o f  th o s e  a sse ts  w i l l  b e . I f  th e  o t h ­
e r  s p o u s e  d o e s  n o t  a g r e e  t o  th e  
p r o p o s e d  d i s p o s i t i o n ,  h e  o r  s h e  
p r e s u m a b ly  w i l l n o t  s ig n  th e  tm s t .

T h e  g i f t  t a x  m a r i t a l d e d u c t i o n  
w o u ld  a p p e a r  t o  b e  a s im p le  p r o ­
t e c t i o n  a g a in s t  a d v e r s e  g i f t  t a x  
c o n s e q u e n c e s  o n  th e  c r e a t i o n  o f  
a n  A la s k a  C o m m u n i t y  P r o p e r t y  
T m s t , b u t  th e  la w  d o e s  n o t  c le n r -  

. l y  e s t a b l i s h  t h a t  g r a n t i n g  o n e ’ s

s p o u s e  th e  im m e d ia t e ,  u n i la t e r a l  
a n d  c o n t i n u in g  r i g h t  u n t i l  d e a th  
t o  w it h d r a w  o n e - h a l f  o f  a n y  p r o p ­
e r t y  t r a n s fe r r e d  t o  a n d  w h ic h  b e ­
c o m e s  a  c o m m u n i t y  p r o p e r t y  a s - 
3 t s h o u ld  q u a l i f y  s u c h  o n e - h a l f  

in te re s t  f o r  th e  g i f t  m a r i t a l d e d u c ­
t io n . In  o t h e r  w o rd s ,  th e  fa c t  th a t 
th e  d o n e e - s p o u s e ’s  in t e re s t  in  th e  
c o m m u n i t y  p r o p e r t y  u n d e r  th e  
A la s k a  C o m m u n it y  P r o p e r t y  T m s t  
w i l l  t e rm in a te  a t h is  o r  h e r  d e a th  
( i f  th e  r ig h t  t o  w i t h d r a w  th a t  in ­
t e re s t  f r o m  th e  t ru s t  is  n o t  e x e r ­
c i s e d )  m a y  m e a n  i t  is  a  t e r ­
m in a b le  in t e re s t .23

W it h  r e a s o n a b le  p la n n in g  a n d  
d r a f t i n g ,  a t r a n s f e r  t o  a n  A la s k a  
C o m m u n i t y  P r o p e r t y  T m s t  s h o u ld  
b e  c a p a b le  o f  q u a l i f y i n g  f o r  th e -  
m a r i t a l d e d u c t i o n .24 O n e  w a y  is 
t o  c re a te  a n  in te re s t  w h ic h  c o n s t i ­
tu te s  a n  " e s ta te  tm s t , ’’ th a t  t e rm i­
n a t e s  i n  f a v o r  o f  t h e  d o n e e -  
s p o u s e ’ s  o w n  p r o b a t e  e s t a t e ,  
m a k in g  it  t h e r e b y  d i s p o s a b le  b y  
th a t  s p o u s e ’s  W i l l . 25 A lt e rn a t iv e ly ,  
th e  t r a n s fe r  m a y  b e  m a d e  to  q u a l ­
i fy  b y  f a l l i n g  u n d e r  t h e  l i f e  e s ta te  
g e n e r a l  p o w e r  o f  a p p o i n t m e n t  
e x c e p t i o n . 26 T h e  d o n e e - s p o u s e  
m u s t  b e  e n t i t le d  t o  a l l  o f  t h e  in ­
c o m e  f o r  l i f e  p a y a b le  a t  le a s t  a n ­
n u a l ly  a n d  b e  g r a n t e d  a l i f e t im e  
a n d / o r  t e s t a m e n ta r y  g e n e r a l  p o w ­
e r  o f  a p p o in tm e n t  e x e r c i s a b le  b y  
th e  d o n e e - s p o u s e  a lo n e  a n d  in  a l l 
e v e n t s  in  f a v o r  o f  t h a t  s p o u s e  
a n d / o r  h is  o r  h e r  e s t a t e .  T h e s e  
a re  k n e . / n  a s g e n e r a l  p o w e r s  o f  
a p p o i n tm e n t  m a r i t a l  d e d u c t i o n  
tm s ts .

A lt h o u g h  th e  s ta tu te  r e la t in g  to  
s u c h  g e n e r a l  p o w e r  o f  a p p o i n t ­
m e n t  m a r i t a l  d e d u c t i o n  t r u s t s  
s t a t e s  t h a t  t h e  i n c o m e  m u s t  b e  
p a y a b le  t o  th e  s p o u s e  a t le a s t  a n ­
n u a l ly ,  th e  r e g u la t io n s  p r o m u lg a t ­
e d  u n d e r  t h e  g i f t  t a x  r e g u la t i o n s  
re la t in g  to  s u c h  tm s ts  c la r i f y  th a t 
th e  in c o m e  d o e s  n o t ,  in  fa c t , h a v e  
t o  b e  p a id  t o  th e  d o n e e - s p o u s e  
b u t  m e r e ly  b e  s u b j e c t  t o  w i t h ­
d r a w  b y  th a t  s p o u s e .27 .

T h e  i n t e r e s t  c r e a t e d  f o r  t h e  
d o n e e - s p o u s e  in  th e  A la s k a  C o m ­
m u n i t y  P r o p e r t y  T r u s t  c o u ld  b e  
m a d e  t o  q u a l i f y  a l t e r n a t i v e ly  f o r  
Q T IP  t re a tm e n t  u n d e r  C o d e  S ec . 
2 5 2 3 ( 0  b y  s tm c tu r in g  th e  d o n e e -  
s p o u s e ’ s In te re s t  th a t  w a y  a n d  b y  
e le c t i o n  o n  a  t im e ly  f i le d  U n i te d
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a l r i g h t  t o  w i t h d r a w  n o n e ,  s o m e  
( e . g . ,  h a l f )  o r  a l l  o f  p r o p e r t y  s o  
c o n t r ib u te d  i f  th e  in c o m e  f r o m  th e  

. p r o p e r t y  c o n t r ib u te d  o r  th e  p r o p ­
e r t y  i t s e l f  m a y  b e  d i s t r i b u t e d ,  
w i t h o u t  th e  c o n s e n t  o f  a n  a d v e rs e  
p a r t y ,  t o  e i t h e r  o r  b o t h  s p o u s e .32 
A s  a  r e s u l t ,  d u r i n g  t h e  s p o u s e s '  
jo i n t  li fe t im e s , e a c h  s p o u s e  w i l l  b e  
t r e a te d  as o w n in g  f o r  in c o m e  ta x  
p u r p o s e s  th e  a s s e ts  h e  o r  s h e  c o n ­
t r ib u t e d . T h a t  p r o b a b ly  w i l l  b e  th e  
c a s e  e v e n  i f  th e  s p o u s e s  a re  t re a t ­
e d  a s  e x c h a n g in g  in te re s t s  in  a s ­
s e ts  c o n t r ib u te d . F o r  e x a m p le ,  th e  
w i f e  c o n t r ib u te s  A s s e t  X  w o r t h  $ 2  
m i l l i o n  to  th e  t ru s t  w h ic h  b e c a m e  
c o m m u n i t y  p r o p e r t y  ( a n d ,  t h e r e ­
f o r e ,  t re a te d  a s  o w n e d  u n d e r  A la s ­
k a  l a w  a s  o n e - h a l f  b y  t h e  h u s ­
b a n d )  a n d  t h e  h u s b a n d  c o n ­
t r ib u t e s  A sse t Y  w o r t h  $ 1  m i l l i o n  
w h ic h  b e c a m e  c o m m u n i t y  p r o p e r ­
t y  ( a n d ,  t h e r e f o r e ,  t r e a t e d  a s  
o w n e d  u n d e r  A la s k a  la w  as o n e -  
h a l f  b y  th e  w i fe ) .  E v e n  i f  th e  w i fe  
is t re a te d  a s  e x c h a n g in g  a 2 5  p e r ­
c e n t  in t e re s t  o f  A s s e t  X  f o r  a 5 0  
p e r c e n t  in te re s t  in  A sse t Y  a n d  th e

h u s b a n d  is  t r e a te d  a s  e x c h a n g in g  
a  5 0  p e r c e n t  in te re s t  irt A s s e t ,Y  f o r  
a  2 5  p e r c e n t  in t e r e s t  in  A s s e t  X , 
th e  w i fe  p r o b a b ly  w i l l  b e  t re a te d  
a s  o v  n in g  a l l  o f  A s s e t  X  a n d  th e  
h u s b a n d  p r o b a b ly  w i l l  b e  t re a te d  
a s  o w n in g  a l l  o f  A s se t Y  f o r  F e d e r ­
a l in c o m e  ta x  p u r p o s e s .  T h e  re a ­
s o n  is  th a t  f o r  in c o m e  ta x  p u r p o s ­
e s  ( o f  w h ic h  th e  g r a n t o r  tru s t ru le s  
a r e  a  p a r t ) ,  th a t e x c h a n g e  n o rm a l­
ly  w o u ld  b e  t re a te d  a s  a g i f t  r a th e r  
t h a n  a s  a n  e x c h a n g e .33 H e n c e , th e  
s p o u s e  w h o  c o n t r ib u te d  th e  p r o p ­
e r ty  p r e s u m a b ly  w i l l b e  t re a te d  as 
th e  s o l e  g r a n t o r  o f  th a t  a s s e t  f o r  
in c o m e  t a x  p u rp o s e s .

T o  th e  e x t e n t  o f  t h e  p r o p e r t y  
c o n t r ib u te d  b y  h im  o r  h e r , th e  s u r ­
v iv in g  s p o u s e  w i l l  c o n t in u e  t o  b e  
t re a te d  a s  th e  p r o p e r t y  o w n e r  f o r  
i n c o m e  t a x  p u r p o s e s  u n d e r  th e  
g r a n t o r  t r u s t  r u le s  t o  th e  e x t e n t  
th e  p r o p e r t y  o r  its  in c o m e  m a y  b e  
d is t r ib u te d  t o  th a t s p o u s e , w i th o u t  
t h e  c o n s e n t  o f  a n y  a d v e r s e  p a r ­
t y ,34 a f t e r  ( a s  w e l l  a s  b e f o r e )  th e  
o t h e r  s p o u s e  d ie s . I n  a d d i t io n , th e  
s u r v iv in g  s p o u s e  m a y  b e c o m e  to

b e  t r e a t e d  a s  t h e  o w n e r  u n d e r  
C o d e  S e c . 6 7 8  o f  p r o p e r t y  c o n ­
t r ib u t e d  b y  th e  f i r s t  s p o u s e  to  d ie  
u p o n  th a t  s p o u s e ’s  d e a t h  t o  th e  
e x t e n t  t h e  s u r v iv o r  h a s  a  u n i la te r a l 
r ig h t  t o  w i t h d r a w  th e  p r o p e r t y  a f ­
t e r  t h e  d e a th  o f  th e  f i r s t  s p o u s e  to  
d ie .

B a s i s  A d j u s t m e n t  A t  D e a t h
O n e  m a jo r  t a x  a d v a n ta g e  o f  c re ­

a t in g  a n  A la s k a  C o m m u n it y  P r o p ­
e r t y  T r u s t  is  t h a t  i t  e n a b le s  r e s i ­
d e n t s  o f  n o n - c o m m u n i t y  p r o p e r t y  
s t a t e s  t o  t a k e  a d v a n t a g e  o f  S e c , 
1 0 1 4 ( b ) ( 6 ) ,  w h i c h  s t a t e s  t h a t ,  
u p o n  th e  d e a th  o f  e i t h e r  s p o u s e , 
th e  b a s is  o f  th e  e n t i r e  c o m m u n ity  
p r  l e r t y  a s s e t  ( a n d  n o t  ju s t  o n e -  
h a l f  j f  th e  a s s e t )  b e c o m e s  e q u a l 
t o  t h e  v a lu e  o f  t h e  a s s e t  a t  th e  
d e a th  o f  th a t s p o u s e  ( o r ,  i f  a p p l ic ­
a b le ,  o n  t h e  a l t e r n a t e  v a lu a t i o n  
d a te  d e t e rm in e d  u n d e r  C o d e  Sec . 
2 0 3 2 ) .  S e c . 1 0 1 4 ( b ) ( 6 )  d o e s  n o t  
d is t in g u is h  b e tw e e n  p r o p e r t y  th a t 
is  h e ld  a s  c o m m u n i t y  p r o p e r t y  u n ­
d e r  a u t o m a t ic  ( o p t  o u t )  s ta te  la w s  
o r  u n d e r  e le c t i v e  ( o p t  i n )  s t a t e  
la w s . F u r t h e rm o r e ,  s ig n i f ic a n t  a u ­
t h o r i t y  s t r o n g ly  s u g g e s ts  th a t  c o m ­
m u n i t y  p r o p e r t y  u n d e r  a n  o p t  in  
la w , s u c h  a s  th a t a d o p t e d  in  A la s ­
k a ,  w o u ld  b e  e l ig ib le  f o r  th e  b a s is  
a d ju s tm e n t  a t  d e a t h  u n d e r  S e c . 
1 0 1 4 ( b ) ( 6 ) . 35

H o w e v e r ,  it  is  a p p r o p r i a t e  t o  
n o t e  t h a t  C o d e  S e c . 1 0 1 4 ( b ) ( 6 )  
o n l y  r e q u i r e s  th a t th e  p r o p e r t y  is 
c o m m u n i t y  p r o p e r t y  u n d e r  t h e  
la w s  o f  a n y  S ta te  ( o r  p o s s e s s io n  o r  
f o r e i g n  c o u n t r y ) .  I f  a  n o n -A la s k a  
m a r r ie d  p e r s o n  o r  p e r s o n s  t ra n s ­
f e r s  p r o p e r t y  t o  a n  A la s k a  C o m ­
m u n it y  P r o p e r t y  T ru s t , th e  p r o p e r ­
ty  w i l l  b e  c o m m u n ity  p r o p e r t y  u n ­
d e r  t h e  la w  o f  A la s k a . T h e r e fo r e ,  
it s e e m s  l i t e r a l ly  t o  f a l l  u n d e r  th e  
s e c t io n .

A l t h o u g h  it  s e e m s  t h e  a s s e t  
w h ic h  is c o m m u n ity  p r o p e r t y  u n ­
d e r  A la s k a  l a w  is  " c o m m u n i t y  
p r o p e r t y  . . .  u n d e r  th e  c o m m u n ity  
p r o p e r t y  la w s  o f  [a ]  S t a t e , ”  it is 
p o s s ib le  th e  c o u r t s  w i l l  h o ld  o t h ­
e r w i s e . 36  A c c o r d i n g ly ,  m a r r i e d  
c o u p le s  s h o u ld  e le c t  in t o  th e  A la s ­
k a  c o m m u n i t y  p r o p e r t y  s y s t e m  
o n ly  i f  ' a t fo rm  o f  o w n e r s h ip  re ­
f l e c t s  t n e i r  w is h e s  r e g a r d le s s  o f  
w h e th e r  th e  b a s is  o f  th e  s u rv iv in g  
s p o u s e ’s  in t e r e s t  in  t h e  p r o p e r t y

bide-a-wee
H O M E  A S S O C I A T I O N  I N C .
A NOT-FOR-PROFIT HUMANE 
ORGANIZATION PROVIDING SHELTER, 
CARE AND COMPASSION SINCE 1903.

• Pet Retirement Home
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• Low-cost veterinary clinics serve 30,000 

animals annually
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•  Humane Education Programs
• Pet Memorial Parks

WE NEVER DESTROY AN ANIMAL
UNLESS.IT IS TERMINALLY ILL
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(212)532-6393

SOMEONE MISSING?
G L O B A L  W IL L  F IN D  TH EM

YOU PAY NOTHING IF WE FAIL 
"Spec ia liz ing  in m issing he irs"

Call or fax us for a free estimate
1-800-802-5889 Fax 1-800-480-5889 ^  ®
9:00 a.m.-7:30 p.m. EST 
6:00 a.m.-4:30 p.m. PST
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4. Alaska Stat. 34.75.030 (Michle 1998).
5. See, e.g. A laska Stat. 3 4 .7 5 .1 1 0 1 (c ) 

(Michle 1998).
6. See, eg., Alaska Stat. 34.75.30(c) (Michle 

• 1998).
7. See, e.g., A laska S tat. 3 4 .7 5 .0 4 0  and 

34.75.909(d) (Michie 1998).
8. Alaska Stat. 34.75.010 (Michle 1998)
9. Alaska Stat. 34.75.050 (Michle 1998).
10. Alaska Stat. 25.24.160(d) (Michle 1998).
11. Alaska Stat. 13.12.208(d) (Michle 1998).
12. Alaska S tat. 3 4 .7 5 .0 9 0 (g ) an (h ) 

(Michle 1998).
13. Alaska Stat.'34.75.060(b) (Michie 1998).
14. A similar requirem ent ex is ts . . an Alas­

ka Community Property Agreement. See, 
Alaska Stat. 34.75.090(b) (Michie 1998).

15. See Mullane v. Central Hanover Bank 
& Tmst Co., 339 U.S. 306 (1950).

16. Restatement (2d) Conflicts o f Law, Sec. 
268.

17. Hughes v. Commissioner o f  In terna l 
Revenue, 104 F.2d 144 (9 th  Clr. 1939); 
Noble v. Rogan, 49 F .Supp . 370 
(S.D.Cal.1943); Application o f  Byre, 133 
N.Y.S.2d 511 (1954); Mattel- o f Grant- 
Suttie, 205 Misc. 940, 129 N.Y.S.2d 572 
(1 9 5 4 ); Matter o f  Carter, 13 M isc.2d 
1040, 178 N.Y.S.2d 5*9(1958).

18. Restatement (2d) Conflicts o f Law, Sec. 
270.

19. Restatement (2d ' Conflicts o f Law, Sec. 
276. . h i

20. Fu ller v. McKim, 187 Mich. 667, 154 
N.W. 55 (1915); Knox v. Jones, 47 N.Y. 
389 (1872); Matter o f Osborn, 151 Misc.

52,270 N.Y.S. 616 (1934); In re Sand- 
ford's mil, 81 N.Y,S.2d 377 (1948); In re 
Ragan's Estate, 84 N.Y.S.2d 558 (1948); 
In  re Piazza's Estate, 130 N.Y.S.2d 244 
(1954); In re Master's Will, 136 N.Y.S.2d 
907 (1954); In re Warburg's Estate, 237 
N.Y.S.2d 557 (1963).

21. Bowen v. F rank, 179 Ark. 1004, 18
S.W.2d 1037 (1929); Veach v. Veach, 205 
Ga. 185, 53 S.E.2d 98 (1949): Peel v.Peet, 
229 III. 341, 82 N.E. 376 (1907); Scofield 
v. Hadden, 206 Iowa 597, 220 N.W. 1 
(1928); Thompson u. Penn, 149 Ky. 158, 
148 S.W. 33 (1 9 1 2 ); In  re Estate o f  
Hencke, 220 Minn. 414, 19 N.W.2d 718 
(1945); Minot v. Minot", 17 App.Dlv. 521, 
45 N.Y.S. 554 (1st D ep't 1897); Matter o f  
Good, 304 N.Y. 110, 106 N .E .2d 36 
(1952), a ffg  278 App.Dlv. 806, >27. 104 
N.Y.S.2d 804 (1st D ep’t 1951), a ffg  278 
App.Div. 806, 927, 104 N.Y.S.2d 804 (1st 
D ep ’t 1951), a f fg  96 N .Y .S.2d 798 
(1950).

22. Greenwood v. Page, 138 F.2d 921 
(D.C.Clr.1943); Guerard v. Guerard, 73 
Ga. 506 (1884); Brown v. Ramsey, 74 Ga. 
210 (1884) ( inter vivos trust)-, Keitb v. 
Eaton, 58 Kan. 732, 51 P. 271 (1897); 
Houghton v. Hughes, 108 Me. 233, 79 A. 
909 ( , 'M1); Martin v. Estick, 229 Miss. 
234, 90 So.2d 635 (1956); Zombro v. 
Moffett, 329 Mo. 137. 44 S .W .2d 149 
(1931); Applegate v. Brotm, 344 S.W.2d 
13 (Mo. 1961); Cary v. Carm an, 116 
Misc. 463, 190 N.Y.S. 193 (1921).

23. As a general rule, a terminable interest

does no t qualify fo r th e  m arital deduc­
tion. Code Sec. 2523(bX l). Certain ter­
minable Interests may so qualify. See, eg., 
Code Sec. 2523(e), 2523(0.

24. As a general rule, no  marital deduction 
is allowed if the transferor's spouse is not 
a citizen of the United States. Code Sec. 
25230).

25. See, eg., Reg. Sec. 20.2056(c>2(b)(l)(l). 
Cf. Rev. Rul. 72-33,1972-2 C.B. 530.

26. Code Sec. 2523(e).
27. Reg. Sec. 25.2523(c)-i(f)(8). Sec, also, 

Reg. Sec. 25.2523(0-1(0, Example 2  and 
Example 3.

28. See, generally, Reg, Sec. 25.2511-2.
29. Code Secs. 672(e), 673, 676 and 677. 

The trust may be a g rantor tru st for In­
come tax purposes fo r o th er reasons as 
well. See, Code Sec. 674 (control o f  bene­
ficial In te re s t In the trust) and 675 (ad­
ministrative powers).

30. See, generally, B lattmachr & Semb!er, 
'C ru m m ey  P ow ers and  In co m e T axa­
tion", The Chase Review (July 1995).

31. See PLR 9321050, essentially reversing 
PLR 9026036.

32. As m entioned above, the trust may be a 
grantor trust for o ther o r additional rea­
sons.

33. Code Sec. 1041.
34. As mentioned above, it may be a grantor 

tn . 't  for o ther or additional reasons.
35. On the validity of a consensual comm u­

nity property  law for this purpose , sec 
Comm'r v. Harmon, 323 US 44 (1944); 
and McCollum v. United States, 58-2 
USTC 5 9957 (USDC ND Ok. 1958); and 
also see Rev. Rul. 77-319, 1977-2 C.B. 24.

36. The IRS seems to accept that separate 
property converted to comm unity prop­
erty by agreement Is community property 
for Federal Income tax purposes, at least 
under an opt-out system. See Rev. Rul. 77- • 
359. supra.

37. If, as suggested  by Rev. Rul. 77-359, 
supra, the transm utation of separate to 
community property Is a gift, Code. Sec. 
1014(e) may co n tro l n o tw ith s tan d in g  
Code Sec. 1014(b)(6).

38. See, Code Sec. 2523(0(2).
39. Caution should be exercised In convert­

ing certain assets to community property , 
for instance, if one spouse ow ns a policy 
of Insurance on the life o f the other, the 
conversion presumably will cause the In­
sured spouse to hold an Incident o f ow n­
ership in the policy potentially  causing 
proceeds paid at death to be included in 
his o r her estate. Cf. Estate o f  Cervon v. 
Commissioner, 111 F.3d 1252 (5th Clt.
1997). It may be Inappropri-»e also for 
one spouse to convert quaiJled plan and 
similar interests into communitv proper­
ty. Generally, such Interests represent In­
com e In re sp ec t o f  a d e ce d en t u n d e r 
Code See. 691(a) which, under Code Sec. 
1014(c), do not receive the incom e tax- 
free  s tep -u p 'in  basis un d er C ode Sec. 
1014(a), but complications of such ow n­
ership  can arise in the  non-participant 
spouse dies first.

40. See, Alaska Stat. 34.75.110(e) (Michle
1998).

41. See, e.g., Harvey v. United States, 185 
F.2d 463 (7th Clr. 1950),
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