


LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA S ta te  Capitol
FAX (907) 465-2029 Ju n eau , Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  April 26, 2007

SUBJECT: Comments on CSHB 187(JUD) (Work Order No. 25-LS0719\K)

TO: Representative Jay Ramras
Attn: Jane Pierson

FROM: Gerald P. L u c k h a u p t '^ ^ ^
Legislative C o u n s ^ L ^ ^

Enclosed is the CS(JUD) you requested. I have two comments.

1. The amendment the committee adopted changing "hearing officer" to administrative 
law judge" reflected on p. 2, lines 26 - 27, affects the title of the bill because it affects 
AS 43.70.075(m)(2), which relates to violations of AS 43.70.075(g). (AS 43.70.075(g) 
prohibits possession of mislabeled cigarette packages.) The title will need to be amended 
to accurately reflect this change. One way to accomplish this would be to broaden the 
title by removing "where the suspension is based on the improper sale of tobacco 
products".

2. I do not know what new AS 43.70.075(x) accomplishes or does. It does not under my 
understanding of the term create a presumption. It appears to be something closer to 
prima facie evidence or something else of that ilk but how it applies to violations of 
AS 43.70.075 I know not.

GPL:lmb 
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S p o n s o r  S t a t e m e n t

HB 187: An Act relating to holders o f business license endorsements for sales o f tobacco products

House Bill 187 was introduced to address the lack of Due Process under the Fifth Amendment of the 
Alaska and United States Constitutions that retailers face during business license enforcement 
proceedings under AS 43.70.075 “the sale o f tobacco products to underage persons”.

According to the statute as it is currently written, the State of Alaska does not nee to prove negligence by 
the retailer. It only needs to show the conviction of the employee who made the illegal sale of a tobacco 
product to an underage person. The retailer is not allowed to show evidence of its policies prohibiting 
illegal sales or any of its other good faith efforts to train and educate its employees.

House Bill 187 addresses the Due Process issue by requiring a finding of negligence of the license holder 
before the retailer can be sanctioned. The retailer would be allowed to show its policies and procedures 
as well as any other good faith efforts it has made to ensure its employees are trained not to make illegal 
sales to underage persons.

House Bill 187 then allows an Administrative Law Judge (ALJ) the discretion to determine the 
appropriate penalty bases on the circumstance of each individual case. If the ALJ determines that the 
retailer made no real effort to adequately train its employees on the sale of age restricted products, they 
can impose the lull 20 day license suspension. If the ALJ determines that the retailer did everything in its 
power to stop the employee from making an illegal sale and the employee made one anyway, the ALJ can 
impose a license suspension of anywhere between zero and twenty days.

The changes made in House Bill 187 arc necessary to provide Alaska businesses with the Due Process 
granted to them under the State and Federal constitution, while still allowing Alaska to have the strictest 
penalty matrix in the country for the sale of tobacco products to underage persons.
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SECTIONAL ANALYSIS 

HB 187
"An Act relating to holders o f  business license endorsements for sales o f  tobacco products "

SECTION I :

Provides that the department shall suspend the endorsement for the sale of tobacco only after a hearing.

SECTION 2:

Expands the evidence that
1 . 

2 .

SECTION 3 :

Allows the department to reduce license suspension period if the license holder establishes that a written 
policy against the selling of tobacco products to minors was adopted and enforced prior to the date of 
violation. Also allows the department and license holder to agree to an informal disposition of a 
suspension.

the hearing officer shall use to:
Did the license holder negligently violate AS 1 i .76.100, 11.76.102,
11.76.107? Hearing officer may consider provisions of Section 3.
Any other evidence that might tend to mitigate or aggravate the length of 
suspension.

j
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A M E N D M E N T

OFFERED IN THE HOUSE '

TO: CSHB 187( ), Draft Version "M"

Page 4, following line 14:

Insen a new subsection to read:

"(w) A period of suspension may not be reduced under (t) or (v) o f  this section 

to a period o f less than 10 days."



A M E N D M E N T

OFFERED IN HOUSE JUDICIA RY BY: REPRESENTATIVE GRUENBERG 

TO: CSHB 187 version M

1. P. 2 -  L. 25 delete:

“a hearing office” 

and add:

“an adm inistrative law judge”
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3A M E N D M E N T

OFFERED IN HOUSE JUDICIARY BY: REPRESEN TA TIV E CRU ENBERG 

TO: CSHB 187 version M

1. P. 4 -  L. 5 delete:

granted more than “tw ice”

add:

granted more than “once’



' 1
AMENDM ENT

OFFERED IN TH E HOUSE 

To: CSHB 187 Version “M ”

Page 4, line 14

Add a new subsection to read:

(to) fefc-nw n n sES-u f  fin If 5Vt>f4kk-seetkmy^conviction for a violation o f  AS 11.76.100,
11.76.106, or 11.76.107 by the agent or employee o f  the person who holds the business 
license endorsem ent is rebuttably presumed to constitute p roo f o f  the fact that the agent 
or employee negligently sold a cigarette, a cigar, or tobacco, or a product containing 
tobacco to a person under 19 years o f  age. The person who holds the business license 
endorsement m ay overcom e the presumption by establishing by clear and convincing 
evidence that the agent or employee did not negligently sell a cigarette, a cigar, or 
tobacco, or a product containing tobacco to a person under 19 years o f  age in violation o f 
AS 11.76.100, 11.76.106, or 11.76.107 as alleged in the citation issued to the agent or 
employee. The presentation o f  evidence authorized by this subsection does not constitute 
a collateral attack on the conviction described in this subsection.



OFFERED IN HOUSE JUDICIARY BY: REPRESENTATIV E GRUENBERG 

TO: CSHB 187 version M

!. P. 3 - L. 26 add:

11.76-106, and 11.76-107”

2. P. 3 - L. 31 add:

11.76-106, and 11.76-107”
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CS FOR H O U SE B IL L  NO. 187( )

IN TH E LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRS! SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE JOHANSEN

A B IL L

FOR AN A C T  E N T IT L E D  

"A n Act re la tin g  to civil penalties fo r the  im p ro p er sale of tobacco p ro d u c ts  and  to 

suspension o f business license endorsem ents an d  the righ t to ob ta in  business license 

endorsem en ts  w here the suspension is based on the  im p ro p er sale of tobacco p roducts ."

BE IT  E N A C TED  BY T H E  LE G ISL A T U R E  O F T H E  STA TE O F A LA SK A :

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorsement issued under this section, or an 

agent or an employee of a person who holds an endorsement issued under this section 

acting within the scope of the agency or employment, has been convicted of violating 

AS 11.76.100. 11.76.106, or 11.76.107, the departm ent, a fte r  a hcariim  u n d e r (rn) of 

this section, shall suspend the endorsement for a period of

(1) 20 days and impose a civil penalty of $300 if the person has not 

been previously convicted of violating AS 11.76.100, 11.76.106, or 11.76.107 and is 

not otherwise subject to the sanctions described in (2) - (4) of this subsection;

(2) 45 days and impose a civil penalty o f $500 if, within the 24 months

-1- CSHB 187( )
N e w  T e x t  U n d e r l i n e d  [D E L A T E D  T E X T  B R A C K E T E D ]
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before the date of the department's notice under (m) of this section, the person, or an 

agent or employee o f the person while acting within the scope o f the agency or 

em ployment of the person, was convicted once of violating AS 11.76.100, 11.76.106, 

or 11.76.107;

(3) 90 days and impose a civil penalty of $1,000 if, within the 24 

months before the date o f the departm ent's notice under (m) o f this section, the person, 

or an agent or employee o f the person while acting within the scope of the agency or 

employment of the person, was convicted twice of violating AS 11.76.100, 11.76.106, 

or 11.76.107, or a provision of this section or a regulation im plem enting mis section 

adopted under AS 43.70.090; or

(4) one year and impose a civil penalty o f $2,500 if, within the 24 

months before the date of the departm ent's notice under (m) of this section, the person, 

or an agent or employee o f the person while acting within the scope o f the agency or 

employment of the person, was convicted more than twice o f violating AS 11.76.100,

11.76.106, or 11.76.107.

* Sec. 2. AS 43.70.075(m) is amended to read:

(m) The department may initiate suspension of a business license endorsement 

or the right to obtain a business license endorsement under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that 

inform s the person of the grounds for suspension, the length o f any suspension sought, 

and the person's right to adm inistrative review. A suspension begins 30 days after 

receipt of notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

of the department. If a hearing is requested under this subsection, a hearing officer of 

the office of administrative hearings (AS 44.64.010) shall determine the issues by 

using the preponderance of the evidence test and shall, to the extent thev do not 

conflict with regulations adopted under AS 44.64.060, conduct the hearing in the 

m anner provided by regulations o f the department. A hearing under this subsection is 

limited to the following questions;

(1) was the person holding the business license endorsement, or an

WORK D R A F T  WORK D R A F T  25-LS0719\M

CSHB 187( ) -2-
N e w  T e x t  U n d e r l i n e d  ID E L E T E D  T E X T  B R A C K E T E D ]



agent or employee o f the person while acting within the scope of the agency or 

employment of the person, convicted by plea or judicial finding o f  violating 

AS 11.76.100, 11.76.106, or 11.76.107;

(2) if the department does not allege a conviction of AS 11.76.100,

11.76.106, or 11.76.107, did the person, or an agent or em ployee o f the person while 

acting within the scope of the agency or employment o f the person, violate a provision 

of (a) or (g) o f this section;

(3) within the 24 mc->ths before the date of the department's notice 

under this subsection, was the person, or an agent or em ployee of the person while 

acting within the scope of the agency or employment of the person, convicted of 

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision of (a) or (g) of this section^

(4) d id  the  person holding the business license endorsem ent 

negligently violate AS 11.76.100, 11.76.106. o r  11.76.107; in m aking this 

determ ina tion , the h ea rin g  officer may consider w h e th e r the  person holding the 

business license endorsem en t had  adopted and  used  an  employee education, 

com pliance, and  d isc ip linary  p rogram  as provided in (t) o f th is section;

(5) an y  e th e r  evidence th a t m ight tend to  m itigate o r  aggravate  the 

length o f suspension an d  civil penalty .

* Sec. 3. AS 43.70.075 is amended by adding new subsections to read:

(t) Based on evidence provided at the hearing under (m)(4) or (5) of this 

section, the department may reduce the license suspension period under (d) of this 

section if the person holding the busines. license endorsement establishes that, before 

the date of the violation, the person had

(1) adopted and enforced a written policy against selling c’garettes, 

cigars, tobacco, or products containing tobacco to a person under 19 years of age in 

violation of AS 11.76.100;

(2) informed the person's agents and em ployees of the applicable laws 

and their requirements;

(3) required the employees to sign a form that the employees had been 

informed of and understood the written policy and the requirem ents of AS 11.76.100;

WORK D RA FT  WORK D RA FT  25-LS0719\M

-3- CSHB 187( )
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(4) required em ployees to verify the agr of tobacco product customers 

by means o f photographic identification; and

(5) established and enforced disciplinary sanctions for noncompliance,

(u) A reduction in the period of suspension under (tj of this section may not be

granted more than twice in a 12-month period for any one location.

(v) In lieu of a hearing under (m) of this section, the department and the 

person holding a business license endorsem ent may agree to an informal disposition of 

a suspension based on a violation o f AS 11.76.100, 11.70.106, or 11.76.107. The 

person holding the business license endorsement shall admit that a violation occurred 

and punishm ent under this section is proper. The department may suspend the license 

and im pose the appropriate civil penalty under this section; the department shall 

consider the fact that the violation is admitted and may reduce the period of 

suspension based on the admission if the person has not previously received a sanction 

under (d) o f this section.

CSHB 187( ) -4-
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]



FISCAL NOTE

Revision Date/Time (Note if correction):
Title TOBACCO SALES VIOLATIONS

STATE OF ALASKA
2007 LEGISLATIVE SESSION HB 187

Dept. Affected: ____
RDU Behavioral Health

Fiscal Note Number
Bill Version:
( ) Publish Date:

HB1B7-DHSS-DBH-03-23-07

Health & Social Services

Component Behavioral Health Administration
JOHANSENSponsor 

Requester 

Expenditures. Revenues
HOUSE (JUD) Component No.

(Tho isards o f Dollars)
2665

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual 38.6 38.6 38.6 38.6 38.6 38.6
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 38.8 38.6 38.6 38.6 38.6 38.6

ICAPITAL EXPENDITURES 1 1

ICHANGE IN REVEN UES (0)

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 38.6 38.6 38.6 38.6 38.6 38.6
1037 GF/Mental Health
Other(Specify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 38.6 38.6 38.6 38.6 38.6 38.6

Estimate of any current year (FY2007) cost: __________
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
The intent of this bill is to ensure due process of persons holding a tobacco endorsement on their Alaska 
Business License when their employees are cited for selling tobacco products to persons under the age 
o f 19.

Section 2 requires the Department to provide notice to the endorsement holder of the employee violation
and the holder's right to a hearing before a hearing officer of the office of adminstrative
hearings.
(continued on page 2)

Prepared by: Stacy Toner, Acting Director 
Division Behavioral health

Phone 465-2817
Date/Time 03/2312007

Approved by: Karleen Jackson. Commissioner
Agency

Date 03/23/2007
Department of Health and Social Services

|R*v>»d 9*7/2005 OMB) Page 1 o f 2



2007 LEGISLATIVE SESSION

FISCAL NOTE
FN  #

S T A T E  O F  A LA SK A

(Analysis continued)

This fiscal note represents the contractual costs associated with the expanded legal support necessary to ensure 
due process. Figures obtained from the Department of Law, approximate an increase in hearings at the rate o f
1.3 hearings per month or the equivalent o f .25 FTE. This translates to contractual obligations for the division 
in the amount o f $38.6 per year.

Page 2 o f 2
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25-LS0719\C
Luckhaupt

3/27/07

CS FOR HOUSE BILL NO. 187( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE JOHANSEN

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to holders of business license endorsem ents lo r sales of tobacco 

products." 

BE IT ENACTED BY TH E LEGISLATURE OF T H E  STATE OF ALASKA:

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorsement issued under this section, or an 

agent or an employee of a persun who holds an endorsement issued under this section 

acting within the scope of the agency or employment, has been convicted of violating 

AS 11.76.100, 11.76.106, or 11.76.107, the department, after a hearing under (m) of 

this section, shall suspend the endorsement for a period of

(1) 20 days and impose a civil penalty of $300 if the person has not 

been previously convicted of violating AS 11.76.100, 11.76.106, or 11.76.107 and is 

not otherwise subject to the sanctions described in (2) - (4) of this subsection;

(2) 45 days and impose a civil penalty of S500 if, within the 24 months 

before the date of the department's notice under (m) of this section, the person, or an

WORK DRAFT WORK DRAFT WORK DRAFT

-1- CSHB I87( )
N e w  T e x t  U n d e r l i n e d  ID E L E T E D  T E X T  BRACKETEDJ
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agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted once of violating AS 11.76.100, 11.76.106, 

or 11.76.107;

(3) 90 days and impose a civil penalty of $1,000 if, within the 24 

months before the date of the department's notice under (m) of this section, the person, 

or an agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted twice of violating AS 11.76.100, 11.76.106, 

or 11.76.107, or a provision of this section or a regulation implementing this section 

adopted under AS 43.70.090; or

(4) one year and impose a civil penalty of $2,500 if. within the 24 

months before the date of the department's notice under (m) of this section, the person, 

or an agent or employee of the person while acting within the scope of the agency or 

employment of the person, was convicted more than twice of violating AS 11.76.100. j

11.76.106, or 11.76.107.

* Sec. 2. AS 43.70.075(m) is amended to read;

(m) The department may initiate suspension of a business license endorsement 

or the nght to obtain a business license endorsement under this section by sending the 

person subject to the suspension a notice by certified mail, return receipt requested, or 

by delivering the notice to the person. The notice must contain information that

informs the person of the grounds for suspension, the length of any suspension sought,

and the person's right to administrative review. A suspension begins 30 days after 

receipt of notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

24 || of the department. If a hearing is requested under this subsection, a hearing officer of

the office of administrative hearings (AS 44.64.010) shall determine the issues by

26 || using the preponderance of the evidence test and shall, to the extent they do not

27 conflict with regulations adopted under AS 44.64.060, conduct the hearing in the

-S manner provided by regulations of the department. A hearing under this subsection is

29 limited to the following questions:

30 (1) was the person holding the business license endorsement, or an

agent or employee of the person while acting within the scope of the agency or

CSHB 187/ ) .2.
N e w  T e x t  U n d e r l i n e d  fD E L E T E D  T E X T  BRACKETED ]
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employment of the person, convicted by plea or judicial finding of violating 

AS 11.76.100, 11.76.106. or 11.76.107;

(2) if the department does not allege a conviction of AS 11.76.100,

11.76.106, or 11.76.107, did the person, or an agent or employee of the person while 

acting within the scope of the agency or employment of the person, violate a provision 

of (a) or (g) of this section;

(3) within the 24 months before the date of the department's notice 

under this subsection, was the person, or an agent or employee of the person while 

acting within the scope of the agency or employment of the person, convicted of 

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision of (a) or (g) of this section;

(4) did the person holding the business license endorsement 

negligently violate AS 11.76.100, 11.76.106, o r 11.76.107: in making this 

determ ination, the hearing officer mav consider w hether the person holding the 

business license endorsem ent had adopted and used an employee education, 

compliance, and disciplinary program  as provided in (t) of this section:

(5) any other evidence that might tend to mitigate or aggravat he 

length of suspension and civil penalty .

* Sec. 3. AS 43.70.075 is amended by adding new '"lbsections to read:

(t) Based on evidence provided at the hearing under (m)(4) or (5) of this

section, the department may reduce the license suspension period under (d) of this

section if the person holding the business license endorsement establishes that,

(1) prior to the date of the violation, the person had

(A) adopted and enforced a wntten policy against selling

cigarettes, cigars, tobacco, or products containing tobacco to a person under 19 

years of age in violation of AS 11.76.100;

(B) informed the person’s agents and employees of the 

applicable laws and their requirements;

(C) required the employees to sign a form that the employees 

had been informed of and undeistood the written policy and the requirements 

of AS 1J .76.100;

-3- CSHB 187( )
N e w  T e x t  U n d e r l i n e d  ID E L E T E D  T E X T  BR A C K E TE D ]
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(D) required employees to verify the age of tobacco product 

customers by means of photographic identification; and

(E) established and enforced disciplinary sanctions for 

noncompliance; or

(2) imposition of the full period of suspension or civil penalty would 

not be in the public interest.

(u) A reduction in the period of suspension under (t) of this section may not be 

granted more than twice in a 12-month period for any one location

(v) In lieu of a hearing under (m) of this section, the department and the 

person holding a business license endorsement may agree to an informal disposition of 

a suspension based on a violation of AS 11.76.100, 11.76.106, or 11.76.107. The 

person holding the business license endorsement shall admit that a violation occurred 

and punishment under this section is proper. The department may suspend the license 

and impose the appropriate civil penalty under this section; the department shall 

consider the fact that the violation is admitted and may reduce the penod of 

suspension based on the admission if the person has not previously received a sanction 

under (d) of this section.

CSFIB I87( ) *4*
K e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]
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WORK D R A F T

D n n k w ster 
4/2/2007 

(3:34 PM )

B ILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE RULES C O M M ITTEE BY REQUEST OF THE GOVERNOR

Introduced:
Referred:

A BILL

FOR A J A CT ENTITLED

"An Act relating to the suspension of business license endorsem ents and the im position 

o f civil penalties for certain sales of tobacco products to persons under 19 years of age; 

and  providing for an effective date."

BE IT  ENACTED BY T H E  LEGISLATURE OF TH E STATE O F ALASKA:

* Section 1. AS 43.70.075(d) is amended to read:

(d) If a person who holds an endorserhcnt issued under this section, or an 

agent or an employee o f a person who holds an endorsement issued under this section 

acting within the scope o f the agency or employment, has been convicted o f violating 

AS 11.76.100,11.76.106, or 11.76.107, the department shall suspend the endorsement 

and  impose a civil penalty as set ou t in this subsection. Howeyer^folinwing _a 

hearing under (m l Of this section, and based on evidence adm itted  a t th a t hearing  

concerning questions specified In (m)(41 and (6) of this section, the departm ent 

mav reduce bv no t more than 10 davs a suspension under (1) of this subsection^ 

o r bv not m ore than  20 davs a suspension under (2) of this subsection, o r increase

- 1-
# 0W T e x t .  U n d e r l i n e d  I  DELETED  T E X T  BR A C KE TED J
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1 U bv not m ore than IQ days a suspension under (1) o f thto subsection, or bv not

2 II m ore than  20 davs a suspension under (1) o f this subsection. I f  a h earing to not

3 requested , o r if  a hearing is requested and the departm ent determ ines that tue

4 evidence adm itted does not aupuort increasing o r decreasing the  suspension, the

5 departm en t shall suspend the endorsem ent for a period o f

6 (1) 20 days and impose a civil penalty o f  $300 if  the person lias not

7 been previously convicted of violating AS i 1.76.100, 11.76.106, or 11.76.107 and is

8 |  not otherwise subject to the sanctions described in (2) - (4) o f  this subsection;

9 (2) 45 days and impose a civil penalty o f $500 if, within the 24 months

10 before the date o f the department's notice under (m) o f this section, the person, or an

U  agent or employee o f the person while acting within the scope o f  the agency or

12 employment o f  the person, was convicted once o f violating AS 11.76.100, 11.76.106,

13 or 11.76.107;

14 (3) 90 days and impose a civil penalty o f  $1,000 if, within the 24

15 months before the date o f the department's notice under (m) o f  this section, the person,

16 or an agent or employee o f the person while acting within the scope o f he agency or

17 employment o f the person, was convicted twice of violating AS 11.76.100, 11.76.106.

18 or 11.76.107, or a  provision o f this section or a regulation implementing this section

19 adopted under AS 43.70.090; or

20 (4) one year and impose a civil penalty o f  $2,500 i£ within the 24

2 1 months before the date of the department's nolicr under (m) o f  this section, the person,

22 or an agent or employee of the person while acting within the scope o f  the agency or

23 employment o f the person, was convicted more than twice o f  violating AS 11.76.100,

24 11.76.106, or 11.76.107.

25 * Sec. 2. AS 43.70.075(m) is amended to read:

26 (hi) The department may initiate suspension of a business license endorsement

27 or the right to obtain a business license endorsement under this section by sending the

28 person subject to the suspension a notice by certified mail, return receipt requested, or

29 by delivering the notice to the person. The notice must contain information that

30 informs the person o f  the grounds for suspension, the length o f any suspension sought,

31 and the person's right to administrative review. A suspension begins 30 days after

- 2-
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receipt o f notice described in this subsection unless the person delivers a timely 

written request for a hearing to the department in the manner provided by regulations 

o f the department. If a hearing is requested under this subsection, an adm inistrative
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law iudee [A HEARING OFFICER) o f the office o f  administrative hearings 

(AS 44.64.010) shall determine the issues by using the preponderance o f Che evidence 

test and shall, to the extent they do not conflict with regulations adopted under 

AS 44.64.060, conduct the hearing in the manner provided by regulations o f the 

department. A hearing undcr this subsection is limited to the following questions:

(1) was the person holding the business license endorsement, or an 

agent or employee o f  the person while acting within the scope o f  the agency or 

employment o f the person, convicted by plea or judicial finding o f  violating 

AS 11.76.100, 11.76.106, or 11.76.107;

(2) if  the department does not allege a conviction o f AS 11.76.100, 

U .76.106, o r 11.76.107, did the person, or an agent or employee o f the person while 

acting within the scope o f  the agency o t employment o f the person, violute a provision 

of (a) or (g) o f  this section;

(3) within the 24 months before the date o f  the department's notice 

under this subsection, was the person, or an agent or employee o f the person while 

acting within die scope of the agency or employment o f  the person, convicted o f  

violating AS 11.76.100, 11.76.106, or 11.76.107 or adjudicated for violating a 

provision o f  (a) Or (g) o f this section;

(4) did the person holding the business license endorsem ent 

establish th a t the person had adobted and enforced an education- com pliance, 

and disciplinary program  for aeents and employees o f the person as provided In 

(13 o f this section;

(S3 did the person holding the business license endorsem ent 

overcome the rebuttable presumption established in (w) of this section;

(6) within 10 years before the date of the violation that is the, 

subject of the  hearing, did the departm ent establish tha t the person holding the 

business license endorsem ent

(A) previously violate (a) or (g) of this se :tion;

-3-
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,■ (B) previously violated AS 11,76.100. 11.76,106, o r

2 11.76.107 at a location o r outlet In a location for which the person holds n

business license endorsem ent, o r  had an agent or employee previously

violate AS 11.76.100, 11.76.106. or 11.76.107: this subparagraph  does not

apply to a brio* conviction th a t served to enhance n suspension period

under (d)(2) - (4) of this section; o r

(Cl engaged a t a location owned bv the person in o ther

conduct tbat was o r  is likely to result in the sale of tobacco to persons 

under 19 years of age in violation of AS 11.76.100,11.76.106, or 11.76.107.

Sec. 3. AS 43.70.075 is amended by adding new subsections to read:

(t) Based on evidence admitted at a. hearing under (m)(4) o f this section, the 

department m ay reduce the license suspension period Under (d)(1) or (2) o f  this section 

if  tiie.person holding the business license endorsement establishes that, before the date 

o f the violation on which the hearing is being conducted, the person holding the 

business license endorsement

(1) adopted and enforced a written policy against selling cigarettes, 

cigars, tobacco, or other products containing tobacco to a person under 19 years o f age 

in violation o f AS 11.76.100, 11.76.106, or 11.76,107;

(2) informed the person's agents and employees o f the applicable laws 

and their requirements and conducted training on complying with the laws and 

requirements;

(3) required each agent and employee o f the person to sign a form 

stating that the agent and employee has been infonned o f  and understands the written 

policy and the requirements of AS 11.76.100, 11.76.106, and 11.76.107;

(4) determined that the agents and employees o f the person had 

sufficient experience and ability to comply with the written policy and requirements o f 

AS 11.76.100, 11.76 106, and 11.76.107;

(5) required the agents and employees o f the person to verify the age 

o f purchasers o f cigarettes, cigars, tobacco, or other products containing tobacco by 

means o f a valid government issued photographic identification;

(6) established and enforced disciplinary sanctions for noncompliance

•4*
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with the written policy or the requirements of AS 11,76.100, 11.76.106, and

11.76.107; and

(7) monitored the compliance o f  the agent1; and employees o f  the 

person with the written policy and the requirements o f  AS 11.76.100, 11.76.106, and

11.76.107.

(u) A reduction in tho period o f sn-pension under this section may not be 

granted more than once in h 12-month pern. >x a location or outlet in a location for 

which the person holds a  business license endorsement.

(v) Notwithstanding (d) o f  this section, in place o f  a hearing under (m) o f this 

section, the department and the peirson holding the business license endorsement may 

enter into a memorandum o f ag r intent regarding the imposition o f a suspension and 

civil penalties based on a violation o f AS 11.76.100, 11.76.106, or 11.76.107. The 

memorandum o f agreement must contain a provision that the person holding the 

business license endorsement admits or does not contest that a violation o f  

AS 11.76.100, 11.76.106, Or 11.76.107 occurred and accepts the imposition o f  

suspension and civil penalty under this section. Based on the memorandum o f  

agreement, the department may reduoe the period o f suspension. For violations 

involving AS 11.76.100, 11.76.106, or 11.76.107, the department may not reduce the 

period o f suspension by more titan 10 days under (d)(1) o f this section or by more than 

20 days under (d)(2) o f this section. The department may not agree to a reduction in 

the period o f  suspension more thau once in a 12-month period for a location or outlet 

in a location for which the person holds a business license endorsement.

(W) For purposes o f (m)(5) o f this section, a conviction for a violation of 

AS 11.76.100, 11.76.106, or 11.76.107 by the agent or employee o f  the person who 

holds the business license endorsement is i-ebuttably presumed to constitute proof o f  

the fact that the agent or employee negligently sold a cigarette, a cigar, tobacco, o r a 
product containing tobacco to a person under 19 years o f  age. The person who holds 

the business license endbrsemcnt may overcome the presumption by establishing by 

clear and convincing evidence that the agent or employee did not negligently sell a 

cigarette, a cigar, tobacco, or a product containing tobacco to a person under 19 years 

of age in violation o f AS 11.76.100, 11.76.106, or 11.76.107 as alleged in the citation

-5-
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1 I issued to the agent or employee, ihe presentation o f  evidence authorized by this

2 I subsection does not constitute a coliatcral attack on the conviction described in this

3 I subsection.

4 I * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

I -6-
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DEPT. OF HEALTH AND SOCIAL SERVICES
OFFICE OF THE COMMISSIONER

SARAH PALIN GOVERNOR

P.O. BOX 110601 
JUNEAU, ALASKA 99811-0601 
PHONE: (907) 465-3030 
FAX (907) 465-3068

April 25, 2007

The Department o f  Health and Social Services has reviewed the proposed House (JUD) 
Committee Substitute for HB 187 (Version M) and regards several o f  the provisions as extremely 
problematic. The department therefore recom mends adoption o f the proposed CS drafted by the 
Department o f  Law (Drinkwater 4/2/2007).

Employer Negligence
The state should not have to show that the endorsement nolder negligently violated AS
11.76.1 >0, as required in Version M (the state does have to show that the employee negligently 
soid to a minor, but that's at the district court level). The State’s interest is in holding the 
employer accountable (i.e. vicariously liable) for the acts o f his or her employee. There is 
nothirg about the Holiday decision that requires the state, in order to take licensing action, to 
show' that fhe em ployer was independently negligent in selling tobacco to a minor.

The Department o l Law draft in paragraph (4) appropriately allows the hearing officer to 
consider the employer's efforts to institute an effective and meaningful program.

Compliance Program
In version “M ”, the requirements o f  (t) would allow endorsement holders to easily set up a shell 
o f  a compliance program; in other words, they could set up a program on paper and make little or 
no effort to take precautions in terms o f hiring employees, training them, or m onitoring them.

The Department o f  Law draft addresses these additional terms in (t)(2),(4) and (7).

Auuravators and Mitigators
While version “M ” gives lip service to the notion that "aggravating factors" could result in an 
increased suspension or penalty, there is no mechanism for the increase to occur. Only a 
reduction is possible. Also, be aware that the terms "aggravators" and "mitigators" are associated 
with criminal cases and aren't appropriate for the administrative setting.

The Department o f  Law draft makes clear in (d) that there can be increases OR decreases o f  10 
and "'O days respectively under (d)(1) and (d)(2), but after that the suspensions are mandatory. Or. 
if the endorsement holder can show that the employee did not negligently sell to a minor (by 
overcoming the presumption in (w)) there is no suspension or penalty. (This is important to keep 
in mind because it goes to the heart o f  the Holiday decision, and the judge's ruling that Holiday 
should have the opportunity to contest the central issue in the case; that is, whether the 
employees negligently sold tobacco products).

Ten Day Floor
While version “M ” includes a floor, the devil is in the details. If the 10-day floor applies only to 
situations under current paragraph (m)(4), it will mean that we'll have lots o f hearings and only 
the very least sophisticated businesses will get 20 days. If  it applies to both (m)(4) and (5), there 
is a potential due process argument: e.g. if  an em ployer can show that it was a candy bar and not



cigarettes that were sold, it wouldn't make sense to require a 10 day suspension. Also, is it 10- 
day floor on ALL the suspension periods or ju st the first one?

See the Department o f  Law draft at paragraphs (d), (m)(5) and (m)(6).

When a Business Gets a Reduction
Under version “M ”, a single location can get a reduction o f  the suspension period twice in one 
year. The Department o f  Law draft changed it to once. Paragraph (u) in both. N ote that under 
version “M” the department can agree to a reduction if  the person has not previously received a 
sanction under (d). The original bill did not contain this limitation.



P o l i c y  c h a n g e  r e g a r d i n g  T o b a c c o  E n f o r c e m e n t  w i t h i n  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c ia l  S e r v ic e s

Prepared by L. Diane Casto, Manager, DBH, Prevention & Early Intervention

On October 27, 2006 the Anchorage Superior Court issued a decision in the Holiday 
Alaska v. SOA, DCCED, Division o f  Corporations, Business and Professional Licensing 
court case. The decision, that the current process for citing retailers who sell tobacco 
products to persons under 19 years o f  age does not provide for due process to the retailer, 
will impact our mandated tobacco enforcement activities.

Currently, clerks are cited under AS 11.76.100(a) ( 1) if  they sell to an underage person.
If they olead no contest ot guilty, or are convicted following a trial, the conviction is 
forwarcsd from the court system to Department o f  Commerce, Community and 
Economic Development (DCCED). DCCED then sends a notice to the clerk’s employer 
indicating that, as a result o f the conviction, their tobacco endorsement will be suspended 
and a civil penalty imposed unless the employer request a hearing. Holiday successfully 
argued on apoeal to superior court that it was denied due process because it faced 
suspension ot its tobacco endorsement based on the results o f  court proceedings about 
which they had no notice and no opportunity to participate.

To rectify this situation and provide .etailers with appropriate due process, DHSS will 
change its policy for issuing citations by citing both the employee and the corporate 
employer simultaneously. The business entity can be held responsible for the acts o f  its 
employees (i.e. the negligent sale o f  tobacco) via AS 11.16.130, which says that an 
organization is legally accountable for an offense if  the conduct, among other things, is 
the conducr o f  its agency and within the scope o f the agent’s employment and in behalf o f  
the organization.

DHSS will request, from the Commissioner o f  Public Safety, a special commission for 
the DHSS Tobacco Invcstigat jrs to cite under AS 11.16.130. It should be noted th?t 
because o f  an Alaska case, ABC 1 owing v. State, which says that a sole proprietorship is 
not an •‘organization” under AS 11.16.130; sole proprietors cannot be cited under this 
theory o f  legal accountability. They could be cited if  DHSS had a basis for arguing that 
the owner was independently guilty. Approximately 10% o f  tobacco enforcement cases 
involve a sole proprietor as the employer.

This policy change, to cite both the clerk of sale and the business, will accomplish the 
courts concern that due process is not given to the w'ismcsscs whose clerks are cited for 
selling tobacco to youth under 19. Without this change to our policy, our tobacco 
enforcement work will be greatly compromised. This proposed change to our policy is 
the most valid and has been discussed with staff o f  the Attorney General’s office. We 
anticipate this change will be completed within 30-days o f  initiation.

The .Alaska Tobacco Control Alliance is supportive o f  the change in policy. We all 
believe the current system o f  citations and suspensions o f tobacco endorsements is 
effective in keeping tobacco products out o f  the hands o f  youth and we have continually 
met our federal Synar sell rate o f  20% or below since 2003
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B est  P rac t ices  fo r  E n fo rc in g  S ta te  L a w s  P r o h ib i t in g  
th e  S a le  o f  Tobacco  to  M in o r s

Joseph R. DiFranza

oooooodoocoooooooooooooooqoooooooocooooooogooooooooooogoocooooooooooooooooooooooooooo

Objective: To determine best practices for enforcing public 
health laws prohibiting the sale of tobacco to minors.
Methods: The author compared annual merchant compliance 
surveys to identify the 10 highest and the 10 lowest performing 
states. State and federal documents describing state efforts to 
improve compliance with their laws from 1995 to 2004 were 
systematically reviewed for evidence concern.ng the 
effectiveness of 26 enforcement strategies. These were rated as 
essential, recommended as a best practice, not recommended, 
or unable to rate. Results: The following strategies appear 
essential to high performance: a law enforcement strategy with a 
state agency coordinating enforcement, state funding of lest 
purchases for enforcement, prosecution of offenders with 
penalties for violating the law, and effective merchant education.
I he following features are not recommended: warnings in lieu of 
penalties lor oflenders, reliance upon nonfunded local 
enforcement, and limitations placed on enforcement authority or 
the conduct of test purchases Conclusions: Some states have 
achieved high compliance with the law by pursuing a variety of 
strategies employing common elements. Others have hampered 
their efforts by pursuing counterproductive strategies

key WORDS: law  en fo rcem ent, tobacco , you th

In  Ju ly  1992, Congress enacted the Synar A m e n d ­
ment, m ak ing  substance abuse b lock grants from  the 
D epartm ent o f H ealth  and H u m an  Services (D H H S) 
contingent upon states enacting and enfo rc ing  a p ro h i­
b ition  on  the sale o f tobacco to m in o rs .' B eginn ing in 
1996, states were requ ired to  conduct annual sc ien tific  
surveys, em p loy ing  underage decoys to conduct test 
purchases to determ ine the rate at w h ich  merchants 
v io la te  the law. Each state was assigned an in d iv id u ­

al Public Health Management Practice. 2005,11(6). 555-565 
©  2005 llppincott Williams S Wilkins. Inc.

a lized  schedule o f annual targets fo r lo w e rin g  its v io ­
la tion  rate to 20%7 States fa ilin g  to make app rop ria te  
progress w ere som etim es penalized and had to com m it 
state funds  to  im p ro ve  com pliance.

A lth o u g h  Congress requ ired  states to enforce the ir 
law s " in  a m anner that can reasonably be expected 
to reduce the extent to w h ich  tobacco p roducts are 
ava ilab le  to in d iv id u a ls  u n d e r the age o f 18,"' D H H S  
d id  not requ ire  states to enforce the ir laws by pena liz­
ing  law breakers .3 As a result, states pursued d iffe ren t 
strategies to im p ro ve  com pliance, w ith  some p ro v in g  
m ore e ffective  than others. By 1998, the v io la tio n  rate 
fo r  the large ru ra l state o f M a ine  was 4 percent, whereas 
the v io la tio n  rate fo r  the t in y  u rban  D is tric t o f C o lum b ia  
was 47 percent.'' By 2000, 23 states had missed at least 
one annual target.

M any o f the strategies used to enforce these laws 
cannot be subjected to experim enta l m an ipu la tion . It 
w o u ld  be a v io la tio n  o f the r ig h t to equal p ro tection  
p ro v id ed  by the 14th A m e nd m e n t to ran d om ly  assign 
fines o f $100, $500, o r $1000 to consecutive defendants 
to evaluate the im pact o f pena lty severity  on subse­
quent com pliance. N o r cou ld  states be ran d om ly  as­
signed d iffe re n t constitu tions to  evaluate the im pact o f 
H om e Rule clauses. A lth o u g h  experim enta l evidence 
w o u ld  be idea l, re a l-w o rld  lim ita tio n s  d icta te  that m any 
decisions rega rd ing  p u b lic  health  p o licy  and the alloca­
tio n  o f resources m ust be m ade in  the absence o f exper­
im enta l evidence, In such situa tions, we strive  to make 
in fo rm ed  decis ions on the basis o f experience. The au­
th o r 's  purpose  was to id e n tify  the best pub lic  health 
practices in  enfo rc ing  tobacco acces- law s by d ra w in g

hie Robert Wood Johnson Foundation, Substance Abuse Policy Heseaicb Pro 
giam, tended this protect 
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upon the experiences o f states w ith  the best and the 
w ors t perform ance records.

•  Methods

Data regarding state e ffo rts to enforce yo u th  ac­
cess laws were obta ined from  m u lt ip le  sources. Each 
state files an annual b lock gran t app lica tion  w ith  the 
Substance Abuse and M enta l H ealth  Services A d ­
m in is tra tion  (S A M H S A ) 5 These app lica tions describe 
e ffo rts to im prove  com pliance. Copies o f state b lock 
g ran t applications and correspondence between the 
states and S A M H S A  describ ing  activ ities from  1995 to 
September 30, 2001, w ere obta ined th rough  a series 
o f Freedom o f In fo rm a tio n  A ct requests made by the 
au thor to the D H H S. A d d itio n a l in fo rm a tio n  was ob­
tained from  S A M H S A  pub lica tions; by contacting v o l­
u n ta ry  agencies and state, county, and local o ffic ia ls 
by phone or e-m ail; by a ttend ing  SAM H SA-sponsored 
Synar conferences; and from  o ffic ia l state Web sites .6 
These materials were supplem ented by requesting state 
b lock grant app lica tions fo r 2002-2004 from  the states, 
and add itiona l in fo rm a tio n  by phone and e-m ail. The 
a u tho r reviewed ove r 10,000 pages o f m aterials. The 
o u tline  presented in  Table 1 gu ided  data extraction, 
w h ich  produced a 12'7-page, single-spaced s u n m a ry  
docum ent, w h ich  was itse lf extracted onto  42 spread­
sheets, each o f w h ich  organized the data from  20 

selected states on a sing le  topic. C om ple te  data ex­
traction was perfo rm ed on ly  fo r the 20 selected states. 
Each spreadsheet was exam ined fo r s tr ik in g  patterns 
that d is tingu ished the best and w orst p e rfo rm ing  states 
from  one another.

Each state is required to annua lly  conduct a random  
survey to measure sta tew ide  com pliance w ith  the law .1 

Results are reported on the S A M H S A  Web site in  terms 
o f the percentage o f m erchants w ho made an illega l 
sale when approached by an underage decoy.' Several 
options were considered for using these data to rank 
states according to the ir perform ance: the num ber o f 
years it took each state to low er its v io la tio n  rate to 
20 percent; the h ighest and lowest v io la tio n  rates for 
the most recent year; o r the highest and low est average 
v io la tio n  rates. State v io la tio n  rates often fluctuated. 
Vermont had the second best in 1998, but fe ll to 37th 
place by 2001. W yom ing  had the w ors t v io la tio n  rate 
in 1999, but rose to s ix th  place the fo llo w in g  yea r If  
W yom ing were placed in  the top tie r fo r its most recent 
performance, w o u ld  the polic ies that put it in  last place 
be considered best practices? To avo id  these problem s, 
a ranking  system was chosen to emphasize consistently 
good o r poor perform ance.

The fo llo w in g  m ethod was used to id e n tify  10 h igh- 
perfo rm ing  (H I) and 10 lo w -p e rfo rm in g  (LO ) states.

uuf t O The guide used to extract data from the audit 
materials

The law
Is there a designated enforcement agency?
Is a license required to sell tcoacco?
Is licensing at the local or stale level9
Does the slate law facilitate or hinder enforcement?
Does the slate law prohibit local enforcement efforts?
What are the penalties lor illegal sales’
Can a license be suspended or revoked?
Can storeowners be cited?
Are there restrictions on vending machines’

Legislative support 
Is the legislature supportive?
Does the stale fund enforcement?
Does the stale expect local government to fund enlorcemenl? 

Administration
Is it clear which state agency is responsible for Synar compliance’
Has the legislature assigned enforcement responsibility?
What type ol agency is responsible for enforcement?
Do state agencies collaborate?
Are there regular meetings of slale officials to deal with enforcement?
Is there a clear plan based on a worirable model?
Is the slate's goal just lo pass, or to gel its violation rales as low as 
possible’

Mechanism of enforcement 
Does a slate agency coordinate enlorcemenf 
Is the stale divided into regions ol responsibility where specific agenis are 
assigned and compliance rales are monitored on an ongoing basis’ 

Have enforcement positions been established9 
Is there a statewide database of retailers?
Is there a statewide system lor tracking inspections?
How often does the state measure compliance rales?
Is enforcement targeted Ip problem areas’
What proportion of merchants is inspected each year9 
Are other aspects of the law enforced, such as signage?
Are citations issued lo Ihe clerk, Ihe storeowner, or both’
Are an violators prosecuted’
Is prosecution handled criminally, civilly, or administratively9 
Are prosecutions generally successful’
What penalties are administered’
Are offending retailers remspected?

Merchant/community education 
Whal is done to educate merchants’
Are Ihe names o' violators publicized’
Are violators targeted for reeducation’
Is there a hotline lor citizens lo report stores that sell lo minors’ Are 
complaints pursued?

Do community coalitions play a role’

The states and the D is tric t o f C o lum b ia  were ranked 1 

to  51 from  the low est to the highest v io la tio n  rate re­
ported fo r each o f the 6 years from  1997 to 20U2. (Data
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dibu z O Top- and bottom-ranked states’
Violation rates Rankings

1997 1998 1999 2000 2001 2002 1997 1998 1999 2000 2001 2002
High performing

1 Maine 13 4 6 9 7 7 C 1 1 7 3 7
2. Florida 7 L 6 8 8 7 2 4 4 5 5 6
3 South Dakota 13 18 9 8 5 8 7 15 5 4 1 6
4 New Hampshire 12 8 8 10 11 10 4 3 3 B 11 13
5. Hawaii 23 15 11 7 8 6 20 12 7 3 6 4
6. Colorado 19 28 16 6 7 5 9 36 12 1 4 1
7 Washington 6 15 12 14 11 14 1 11 9 16 12 29
8 Massachusetts 17 19 14 18 10 9 8 18 10 24 9 11
9 Louisiana 39 20 7 7 9 6 47 21 2 2 7 3

10 New Mexico 23 14 19 12 12 10 21 9 20 10 14 15
Low perlorming

42 North Carolina 45 26 25 20 20 18 48 31 34 32 38 41
43. Indiana 24 26 28 22 25 19 25 32 40 36 47 45
44 Iowa 27 36 33 29 18 11 29 49 46 50 31 21
45 District ol Columbia 34 47 25 25 16 16 43 51 35 45 23 35
46 Maryland 36 35 33 25 25 10 44 48 45 46 48 18
47 Tennessee 37 24 31 26 20 22 46 26 43 47 40 49
48. Pennsylvania 30 32 41 27 28 15 36 39 50 48 50 31
49 Montana 37 35 25 22 22 23 45 45 33 37 46 50
50 Alaska 29 24 34 36 27 30 34 24 49 51 49 51
51 Kansas 47 35 29 23 21 21 49 47 41 39 41 47

•CeH values indicate me stale's reported rate ol Illegal tobacco sales lor the federal fiscal years indicated States were ranked irom t lo 51 Irom me lowest lo the highest violation 
rale tenoned lor each year The mean ol these six rankings was used to identity the 10 highest-performing and 10 lowesl-pertorming slates as Indicated by the numbei piecedmg 
the state's name

from  1996 w ere not used because ve ry  fe w  states had 
in itia te d  enforcem ent and sev^n d id  not haveda ta .) The 
mean o f the six annual rank ings fo r each state was used 
to id e n tify  the 10 H I and 10 L O  states (Table 2). The v io ­
la tion  rates fo r H I and LO  states o ve rlapped  on 3 o f the 
6 years (Table 2) D ifferences o f a few  percentage po in ts 
in v io la tio n  rates between states m ay not be m ean ing ­
fu l, as states used d iffe ren t p ro toco ls  fo r m easuring  v io ­
la tion  rates7 and the surveys gene ra lly  had a 95 percent 
confidence in te rva l of 3 percentage p o in ts .7 Th is ra n k ­
ing m ethod  factors in  the speed w ith  w h ic h  v io la tio n  
rates w ere low ered, the leve l o f reduction  achieved in 
com parison to that achieved by o the r states d u r in g  the 
same year, and m aintenance o f perform ance. T w enty 
states w ere inc luded  to ensure that the sam ple  reflected 
state d ive rs ity .

The sm a ll sam ple size and the na tu re  o f the data 
d id  not a llo w  fo r m ean ing fu l q u a n tita tive  o r statistica l 
analysis. For example, reported m erchant educa tion  ef­
forts inc luded  various com b ina tions o f letters, m ailed 
tra in in g  m ateria ls, signs, stickers, bu ttons, posters, b ill 
boards, co m m u n ity  co a litio n  activ ities , p u b lic  service 
announcem ents on rad io  o r te levis ion , tra in in g  sem i­
nars, videos, Web-based courses, educa tiona l test p u r­

chases w ith  w a rn ings  o r prizes, and personal visits 
from  citizen  vo lunteers, health  officia ls, o r law  enforce­
m ent officers. Even i f  the cost o r vo lum e of these efforts 
cou ld  be dete rm ined , a q ua n tita tive  analysis w o u ld  be 
com paring  not apples and oranges but a cornucopia of 
assorted fru its  and vegetables. W ithou t va lid  q ua n tita ­
tive  data fo r  m ost o f the variables, m u ltiva ria te  analyses 
too were not an option .

State experiences were com pared and contrasted 
to eva luate  the im pact o f d iffe ren t strategies to im ­
prove  com pliance. The a u tho r rated strategies accord­
ing  to these crite ria : (1) essential to success, (2) not 
essential, b u t recommended as a best practice, (3) h in d e r­
ing  e ffic ien t ope ra tion  and therefore not recommended, 
and (4) unable to rate because o f insuffic ien t evidence. 
A ll  H I states sustained v io la tio n  rates below  15 per­
cent. A  stra tegy was considered essential i f  no state 
had a tta ined a v io la tio n  rate below  20 percent w ith ­
out it. Strategies recommended as best practices im prove  
p rog ram  p ro d u c tiv ity , m ak ing  e ffic ient use o f state rev­
enues and a llo w in g  states to accom plish more w ith  less. 
Several states have adopted leg is la tion  d ra fted  by the 
tobacco in d u s try  that hampers efficient enforcem ent, 
fo r exam ple, by s tr ip p in g  enforcem ent pow ers from
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local authorities, o r by p lac ing  g ra tu itou s  lim ita tio n s  on 
h ow  m pliance checks are conducted." Strategies that 
squander re so u rce  by im p e d in g  enforcem ent are not 
recommended.

M ost LO  states abandoned th e ir in it ia l approaches 
a fte r fa ilin g  to make adequate progress. For some, new  
strategies b rough t success. This tra n s itio n  came in  d i f ­
ferent years fo r d iffe ren t states; the ana lysis is based on 
the early years o f poor perform ance.

#  Results
Table 2 presents the fina l state rankings. To dete r­
m ine how  the selection o f states m ig h t have d iffe red  
i f  o ther rank ing  strategies had been em ployed , states 
were ranked according to the ir average v io la tio n  rate 
from  1997 th rough  2002. Th is  was averaged w ith  the six 
annual rankings: the same 20 states sorted in to  the H I 
and LO  groups. W hen the average v io la tio n  rate from  
1997 through 2002 was used as the sole ra n k in g  crite ­
rion , 9 o f the 10 H I states were reselected, as w e re 8 o f the 
10 LO  states. Thus, id e n tifica tio n  o f H I and LO  states 
was not s trong ly  in fluenced by the choice o f rank ing  
m ethod.

Features of the law
Five LO  states, but no H I states, had law s tha t protected 
offenders from  pun ishm ent o r o therw ise  m ade enforce­
m ent more d iff ic u lt.  M a ry lan d  exem pted ve n d ing  m a­
chines from  penalties. N o rth  C aro lina  a llo w e d  o n ly  a 
w a rn ing  for firs t offenses. Tennessee requ ired  state o ff i­
cials to obta in perm ission  from  local judges to em p loy  
m ino rs fo r test purchases. M ontana a llo w e d  o n ly  the 
health departm ent to enforce the law, exem pted store- 
ow ners from  penalties, and reduced a schedule  o f es­
ca lating fines ($100, $200, $300, and $500) to a fla t $25. 
Ind iana 's  law, w ith  no requ irem ent fo r  p ro o f o f age, 
p rov ided  that it  m ust be proved that a c le rk  "k n o w ­
in g ly "  sold tobacco to a m inor, a llo w in g  fo r a defense 
that the cle rk "reasonably be lieved" the custom er was 
18.’  W hen the leg isla ture protects o ffenders fro m  pros­
ecution or penalties, the effectiveness o f enforcem ent 
e fforts is underm ined . Such p rov is ions are not recom­
mended (Table 3).

The state law  determ ines w hether a v io la tio n  is p ros­
ecuted th rough  the court as a c rim in a l o r c iv i l  offense, 
o r a d m in is tra tive ly  w ith in  the enforcem ent agency. A ll 
three approaches w?re used by both H I and L O  states. 
A lth o u g h  c rim in a l prosecutio i. sounds tougher, it is the 
least efficient: inspectors m ust appear in  cou rt, judges 
d ism iss m any cases, and penalties can be tr iv ia lize d . 
A lth o u g h  a ll three approaches are com patib le  w ith  ex­
cellent perform ance, a dm in is tra tive  d ispo s itio n  is the

Essential
A concrete plan concerning how the stale will enforce its law 
A state agency overseeing enlorcemenl 
Ongoing enlorcemenl inspections employing test purchases 
State funding of enforcement inspections 
Prosecution ot offenders 
Penalties for violating the law 
Effective merchant education 

Recommended 
Administrative disposition of citations 
Licensing of tobacco sellers 
Maintenance of a state database ol tobacco sellers 

Not recommended 
Reliance upon unfunded local enforcement 
Warnings instead ol penalties for offenders 
Protecting offenders from prosecution and penalties 
Limitations on the conducl ol teslpurchases 
Limiting which officials can enforce the law 

Unable to rale 
The type of agency that is conducting enforcement 
The proportion of merchants to inspect each year 
The seventy of the penally 
Whether the owner, the clerk, or both are charged 
Citizen complaint lines
Test purchases conducted solety for educational purposes 
Tobacco industry-sponsored merchant education programs

table 8 O Summary ot recommendations

recommended approach as it makes the most e ffic ien t 
use o f state resources.

In some states, enforcem ent d id  not happen because 
nobody was assigned responsib ility . H ow ever, p ro v i­
sions in  the state law  assigning enforcem ent responsi­
b il ity  d id  not correlate  w ith  state perform ance. In both 
H I (N e w  M exico , South Dakota) and LO states (D is ­
tr ic t o f C o lum b ia ), the assigned agency e ither ignored 
its re sp o n s ib ility  o r em ployed  ine ffective  m ethods 
(Tennessee). W he the r o r not the law  assigns enforce­
m ent respons ib ility , the governor can. A  state agency 
q u ic k ly  assumed respo n s ib ility  fo r co o rd ina tin g  en­
forcem ent in  every H I state. In the LO  states, th is was 
true o n ly  in  Tennessee and Kansas. In Tennessee, De­
partm ent o f A g r ic u ltu re  agents a ttem pted to observe i l ­
legal sales d u r in g  food inspections but d id  not p e rfo rm  
lest purchases. As no LO  state W2s able to lo w e r v io la ­
tion  rates to 20 percent w ith o u t a state agency lead ing 
the e ffo rt, th is  appears to be essential to success.

A  license to sell tobacco is required in six H I states 
and seven LO  states. A lth o u g h  a licensing requ irem ent 
had no apparen t im pact on state perform ance, states 
w ith o u t licensing  expended more resources to estab­
lish and m a in ta in  a database o f tobacco retailers. A  
database is used to p lan  enforcem ent, track v io la tions ,
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conduct the annual Synar com pliance survey, and m ail 
educationa l and tra in in g  m ate ria ls  to merchants. W ith  
increased p ro d u c tiv ity , states m ig h t save m oney even 
i f  licenses were issued free o f charge: licensing  is 
recommended.

E very state restricted ve n d ing  machines to reduce 
yo u th  access. Such restric tions are recommended as v io ­
la tion  rates fo r unrestricted  ve n d ing  machines are con­
s is tently  h igher than fo r over-the-counte r sales.10

A  p reem ptive  state law  s trips  local governm ent 
o f au tho rity . Bans on se lf-service d isplays, bans on 
tobacco-vending machines, and enforcem ent o f tobacco 
access law s a ll began w ith  local governm en t.11 The 
tobacco in d u s try  has w o rked  hard fo r preemption.® 
Five H I and five  LO  states had p reem ptive  laws, and 
one in  each g roup  p ro h ib ite d  local enforcem ent. Thus, 
p reem ption  d id  not p reclude the successful im p le ­
m enta tion  o f enforcem ent at the state level. How ever, 
p reem ption  forecloses a co m m u n ity 's  a b ility  to e lim ­
inate o ther sources o f tobacco fo r you th , such as free 
samples o r p roducts stolen from  self-service d isplays.

Enforcement

In n ine  H I states, the leg is la ture  supported  enforcem ent 
w ith  fu n d in g  o r fa c ilita tive  laws. Every H I state used 
state fun d s  to pay people to enforce the law. Th is  in ­
vo lved  state personnel o r contracts w ith  local o ffic ia ls  
o r c iv ilians . A m ong  the LO  states, in  the early years o n ly  
A laska and Kansas spent m ore than a p ittance on en­
forcem ent; several leg islatures w ere hostile to enforce­
ment. N o t 1 o f the 50 states achieved the 20 percent 
goal w ith o u t fu n d in g  enforcem ent; state fu n d in g  fo r 
enforcem ent appears to be essential.

In  s ix  LO  states, local a u tho rities  were encouraged 
to enforce the law  but were not paid. A m ong  the H I 
states, o n ly  N e w  H am psh ire  tried  th is  brie fly. This ap­
proach was never successful: it is nut recommended; a ll 
w ho  a ttem pted it e ither ins titu te d  state-level enforce­
m ent o r la te r channeled state fun d s  to support local 
enforcem ent

A ll  H I states settled q u ic k ly  upon  an enforcem ent 
plan and ins titu te d  the leg is la tive  or a dm in is tra tive  
m od ifica tions  necessary to make it w o rk . A lth ou g h  the 
letter o f the law  required states to o n ly  reduce v io la tio n  
rates to 20 percent, a ll H I states embraced the sp ir it o f 
the la w  by a ttem pting  to extingu ish  illega l sales. A l­
though  some LO  states now  have th e ir sights on goals 
below  the m anda to ry  20 percent, in  the early years, 
the ir com m on am b ition  was to protect the ir b lock grant 
funds by h itt in g  the ir assigned annual targets. The m ost 
e ffic ien t states set up  a ll responsib ilities (m erchant edu­
cation, licensing, enforcem ent, and a dm in is tra tive  d is ­
pos ition ) w ith in  a single agency. W hen this was not 
the case, H I states coord inated activ ities across state

agencies th rough  in te rdepa rtm en ta l m eetings and 
m em oranda o f unders tand ing. D u rin g  the firs t several 
years u n d e r Synar, coord ina ted  action was uncom m on 
in  LO  states and o n ly  A laska and Kansas had a plan 
o f action. Advocates o f enforcem ent in  LO  states were 
o ften  frus tra te d  by a lack o f coopera tion  from  the leg­
is lature , executive branch, o the r state agencies, o r local 
au thorities . P lanning  appears to  be essential.

H I states re ly  on a va rie ty  o f state agencies to 
conduct, o r contract for, test purchases. In M aine, 
it is the A tto rn e y  G enera l's o ffice; in H a w a ii, South 
Dakota, Massachusetts, and N e w  M exico, the health de­
p a rtm en t; and in  F lo rida , N ew  H am pshire , C olorado, 
W ashington, and Louisiana, the a lcoho lic  beverage en­
forcem ent agency. LO  states also re lied p r im a r ily  on 
a lcoholic  beverage agencies. H ea lth  departm ents were 
in vo lve d  because th e ir b lock g ran t was at risk. Efforts 
in  A laska and the D is tric t o f C o lum b ia  fa iled  because 
health departm ents  w ere unab le  to obta in  po lice  coop­
eration. W h ile  success can be achieved w ith  d iffe ren t 
types o f state agencies overseeing enforcem ent, fa ilu re  
m ay resu lt w hen  tha t agency does not have enforce­
m ent powers.

Test purchases are perfo rm ed  by  you ths supervised 
by e ither c iv ilia n  contractors (South D akota) o r law  
enforcem ent officers. State;; had no troub le  prosecut­
ing  v io la tio n s  occu rring  u nd e r c iv ilia n  superv is ion , this 
offers a m ore  cost-effective approach than do  the u t i­
liza tion  o f sw o rn  law  enforcem ent officers. A  pa rticu ­
la r ly  w aste fu l system is to have a nonenforcem ent state 
agency contract w ith  an enforcem ent agency at over­
tim e rates (D is tr ic t o f C o lum bia).

The num b e r o f enforcem ent inspections can vary 
w ith  fu n d in g  levels. Six H I states had at least one year 
d u r in g  w h ich  they averaged one o r m ore inspection 
per m erchant. The low est inspection  rate am ong H I 
states was 20 percent. By contrast, 20 percent repre­
sented the h ighest inspection rate (on ly  Kansas) am ong 
LO  states in  the early years. A ll LO  states, bu t Kansas, 
la ter increased the ir inspection rates. H ig h e r inspec­
tion rates are genera lly  associated w ith  better pe rfo r­
mance, bu t o the r factors too are im po rtan t. Both Kansas 
and F lo rida  m a in ta ined  inspection  rates o f 20 percent 
over the period  1997-2002. The v io la tio n  rate fo r Kansas 
never d ropped be low  20 percent, w h ile  F lo rida 's  was 
consisten tly u nde r 10 percent. In 2000, Massachusetts 
had a v io la tio n  rate o f 18 percent com pared to 8 per­
cent fo r F lo rida , despite the fact that the inspection 
rate fo r Massachusetts was 200 percent, 10 tim es that 
fo r F lorida  F lo rida 's  inspections were conducted by 
state law  enforcem ent and resulted in  $500 fines fo r all 
offenders. Massachusetts' inspections were conducted 
by local hea lth  boards and resu lted  in w a rn ing s  fo r 
about ha lf o f offenders and fines o f $50 to $100 fo r the 
rest.
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Six states in  each g ro u p  found  it h e lp fu l to d iv id e  
the state in to  regions o f enforcem ent responsib ility. 
A ll  20 states m a in ta in  databases o f tobacco retailers; 
H I states m ore co m m o n ly  used these to fac ilita te  en­
forcem ent. A ll  H I states and seven LO  states now  use 
th e ir databases to track inspection  results fo r in d iv id ­
ual merchants. A l l  slates m ust measure the ir v io la ­
tion  rate a nn u a lly  fo r Synar. N in e  states (five  H I, fo u r 
LO ) track enforcem ent inspections to m o n ito r v io la tio n  
rates in  real tim e, m ak ing  it possible to respond to ad­
verse trends. Six H I states and three LO  states iden ­
t ify  and target areas o f p oo r com pliance fo r add itiona l 
enforcem ent a n d /o r  education. Seven H I states and 
e igh t LO  states have at least occasionally reinspected 
offenders.

Penalties
N o state achieved Ihe 20 percent goal w ith o u t prose­
cu ting  offenders. E igh t LO  states prosecuted offenders 
o n ly  ve ry rarely, whereas nearly 100 percent o f o ffend ­
ers were prosecuted in e igh l H I states. In itia lly , o ffend ­
ers in Massachusetts and South Dakota were as like ly  
to receive a w a rn ing  as a fine, and these states had to 
compensate by im p le m en tin g  the nation 's highest in ­
spection rates.

In N ew  M exico, fines fo r  a firs t offense ranged from  
$20 to $200, whereas in o th e r H I slates fines ranged 
from  $50 (Massachusetts, South Dakota, Louisiana) to 
$500 (F lorida). A m o ng  LO  states, Tennessee and N o rth  
C aro lina have no pena lty  fo r a firs t offense, and fines 
in  the rem a in ing  states range from  $25 to $300 plus 
court costs. State perfo rm ance  d id  not correlate w ith  
the severity o f the fine: the average fine was $271 in 
the top-ranked state (M a ine) and $272 in Ihe bottom - 
ranked state (Kansas). In A laska, s tiff penalties may 
have backfired by increasing appeals, and therefore the 
cost o f prosecution, d ra in in g  resources from  inspec­
tions. Very h igh  com pliance rates can be achieved w ith  
modest fines, but hav ing  no pena lty  fo r a firs t offense 
m ay not be com patib le  w ith  h igh  perform ance. Six H I 
states and five  LO  states p ro v id e  fo r license suspen­
sion, but th is  pena lty  was rare ly  used. A lth o u g h  the 
m ost com m on practice in  both H I and LO  states was to 
cite both the c le rk and the storeowner, some states cite 
o n ly  one o r  the other. A ll approaches were com patib le  
w ith  H I perform ance.

Five H I states target o ffenders fo r merchant educa­
tion, sometimes cou rt ordered. Tw o LO  states make 
m erchant education  ava ilab le  to offenders. Six H I and 
five  LO  states have c itizen  t ip  lines to report stores se ll­
ing tobacco to m inors. N in e  H I and nine LO  states had 
co m m u n ity  g roups in vo lve d  in  generating suppo rt fo r 
the law, conducting  m erchant education, o r he lp ing  to 
recru it you th  fo r test purchases.

Merchant education
M erchan t education  and enforcem ent are tw o  sides to 
a coin. A  state m ust educate to ensure that sellers know  
h o w  to refuse illega l sales, and enforce to ensure that 
they are m o tiva ted  to do  so. I f  there is no pena lty fo r 
b reaking  the law, d id a c tic  e ffo rts  are not enough; no 
state achieved a 20 percent v io la tio n  rate th rough  ed­
ucation a lone A ll  H I states com bined strong educa­
tion  w ith  strong enforcem ent. A lth o u g h  it is im possible 
to q ua n tify , H I states d id  m uch more to educate m er­
chants. A lth o u g h  some L O  states had strong education 
and some had adequate enforcem ent, none had both. 
In the ea rly  years, Kansas had h igh  prosecution rates, 
substantia l pena lti -s, and an inspection  rate equal to 
F lo rida 's , but it had ve ry  w eak education and its v io la ­
tion  rate fa r surpassed F lo rida 's . N o rth  C aro lina had an 
excellent education  p ro g ram  and a h igh inspection rate, 
but w ith  o n ly  a w a rn in g  fo r firs t offenses they prov ided  
lit t le  m o tiva tio n  to obey the law.

G ood education  can enhance the impac* o f enforce­
m ent; m any states n o tify  sellers that they have been 
inspected and p ub lic ize  the names o f offenders. These 
practices were more com m on am ong H I states. The ye l­
low ed new spaper c lip p in g  taped to the cash register 
l is tin g  fines paid  by local clerks m ay have more educa­
tiona l im pact than do  any glossy pam phlet.

N onenfo rcem ent test purchases can be educational 
by in fo rm in g  sellers that they are being w alched, and 
by p ro v id in g  feedback rega rd ing  the adequacy o f em­
ployee tra in ing . E duca tiona l tests could be counte rp ro ­
d u c tive  i f  o ffenders are not pun ished and w o rd  spreads 
that v io la tio ns  are not taken seriously.

The use o f tobacco ind u s try -sponso red  educational 
p rogram s, such as We Card, was s trong ly  associated 
w ith  poo r perform ance (used in six LO  states and one 
H I state, b rie fly ). It seems u n lik e ly  that the ind u s try  
program s were responsible fo r  the poor performance. 
Rather, those states that re lied  on the in d u s try  program s 
were those that were re luctan t to invest state resources 
in education  and enforcem ent, and were w ill in g  to trust 
the in d u s try  to foot the b ill and police itself.

•  Discussion

For a state to achieve excellent com pliance w ith  to ­
bacco sales laws, the fo llo w in g  features appear to be 
essential: (1) a concrete p lan  concerning how  the state 
w ill  enforce its law, (2) e ffective m erchant education,
(3) ongo ing  enforcem ent inspections em p loy ing  test 
purchases, (4) a slate agency overseeing enforcement,
(5) state fu n d in g  o f enforcem ent inspections, (6) prose­
cution  o f o ffenders, and (7) penalties fo r v io la tin g  the 
law. A lth o u g h  the h ig h ly  successful states em ployed 
a va rie ty  o f d iffe re n t approaches, these seven features
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were com m on to all. The s tu dy  results are sum m arized 
in Table 3.

A lth o u g h  a regression analysis w o u ld  be the ideal 
m ethod fo r exam in ing  the im pact o f these m u lt ip le  fac­
tors, it  was s im p ly  im poss ib le  to q u a n tify  m uch o f the 
data. For example, w ith in  a s ing le  state, one county 
cou ld  prosecute o n ly  clerks, ano ther o n ly  storeowners, 
and in  a th ird , it cou ld  be both . L ikew ise , penalties can 
vary from  case to case w ith in  a state. A  va lid  statistical 
analysis requires va lid  state data.

O n the basis o f the Massachusetts experience, the 
au th o r had p rev ious ly  recom m ended that every m er­
chant be inspected three to fo u r tim es each year.11 W ith  
h igher rates o f prosecution and s tiffe r penalties, states 
have achieved excellent results w h ile  inspecting  as few 
as 20 percent o f the ir m erchants each year. The cost- 
effectiveness o f enforcem ent has been estim ated at $44 
to $8,200 per year o f life  saved, based on the assum p­
tion  tha t each m erchant is inspected fo u r tim es per year 
(a rate that is 20 tim es h ig h e r than that used success­
fu lly  by F lo rida).'3 To the degree that illega l sales can 
be cu rta iled  w ith  fa r few er inspections, the potentia l 
cost-effectiveness o f these p rog ram s has been seriously 
underestim ated.

H a w a ii d id  very w e ll by p ro v id in g  state fu n d in g  to 
county police. How ever, w hen A laska tried  the same 
approach, the local police  refused to cooperate. A n  ap­
proach that w orks in  one state m ay net w o rk  in  another. 
Nevertheless, there are m any e ffective  approaches to 
choose from  Success m ay requ ire  experim en ting  w ith  
d iffe ren t approaches. Success was not lim ite d  to states 
o f one size, popu la tion  density, dem ograph ic  makeup, 
or governm enta l o rgan iza tion . T h is suggests that a ll 
states cou ld  achieve ve ry  h igh  rates o f com pliance 
if  they were to use th is ana lysis to strengthen the ir 
program s.

A lim ita tio n  o f th is  s tu d y  is that a second rev iew er 
d id  not v e r ify  the accuracy o f the data extraction. H o w ­
ever, there was am ple  o p p o rtu n ity  fo r se lf-correction as 
the same data was extracted from  annual reports from  
1995 to 2004. Further, the s tu d y  design m in im ize d  the 
role o f judgm ent; a lm ost a ll the data extraction  ques­
tions cou ld  be answered yes o r no; no ra ting  scales were 
used. F inally, strategies w ere ide n tifie d  as essential on ly

w hen no slate had reached the 20 percent v io la tio n  
rate goal w ith o u t it; no judgm en t was needed fo r  this 
call.
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t  A M E R I C A N  
L U N G

A S S O C I A T I O N ,S ta te  P e n a l t ie s  f o r  S e l l in g  T o b a c c o  P r o d u c ts  to  M in o r s

All 50  states and the District of Columbia make it illegal to sell or distribute tobacco  
products to m inors, which in m ost states are persons under 18, but in four states are 
persons under 19. Below is a list o f the penalties for selling tobacco products to m inors 
in each state and other applicable provisions with citations back to each sta te’s 
applicable laws. It is drawn from information contained in the American Lung 
A ssociation’s com pendium  of state tobacco control laws, State Legislated Actions on 
Tobacco Issues (SLATI), available online at h ttn ://s la ti.lungusa.org .

A la b a m a
Any person: Fine not less than $ io  to S50 and possib le im prisonm ent/hard  labor for not
more than 3 0  days
ALA. CODE § 13A-12-3 ( 19753.

Permit Holder: Is’ offense -  up to $ 2 0 0  fine, or permit holder may be offered an 
opportunity to provide training sessions adm inistered by the R esponsible Vendor 
Program in lieu o f an adm inistrative fine; 2 nd offense (within 2 years) -  up to $ 4 0 0  fine; 
3 rd offense (w ithin 2 years) -  up to $750 fine; 4 0' and subsequent offenses (within 2 
years) -  up to $ 1 ,0 0 0  fine and permit may be suspended for up to 1 year.
ALA. CODE § 28-11-9 (1997).

A r iz o n a
Any person that know ingly violates the law is guilty o f a petty offense (not sure about 
specific penalties).
ARJZ. REV. STAT § 13-3622 (1978).

A r k a n s a s
L icense/perm it holder: i sl offense (within 4 years) -  up to $2 5 0  fine; 2 nd offense (within  
4 years) -  up to $ 5 0 0  fine and license suspension  for up to 2 days; 3 rd offense (within 4 
years) -  up to $ 1 ,0 0 0  and license suspension  for up to 7 days; 4"' offense (within 4 years) 
-  up to $ 2 ,0 0 0  and license suspension  for up to 14 days; 5 lh offense (within 4 years) -  
license/perm it revocation.

Employee o f license/perm it holder: Up to $100 fine per violation  
ARK. CODE ANN. § 5 -27-227  (2 0 0 3 ).

C a lifo r n ia
E ven 1 person, firm, or corporation (knowing violation): i sl offense - $ 2 0 0 ; 2nd offense -  
$500; 3 rd offense -  $ 1 ,0 0 0 . Proof that a person in violation checked a photo ID is an 
affirmative defense.
CA PENAL CODE § 3 0 8  (2 0 0 6 ).
O r
Every person, firm or corporation: 1" offense -  $ 2 0 0  to $ 3 0 0 ; 2 nd offense (within 5 
years) -  $ 6 0 0  to $ 9 0 0 ; 3 rd offense (within 5 years) -  $1 ,200  to $1 ,800; 4 ,h offense



(within 5 years) -  $ 3 ,0 0 0  to $ 4 ,0 0 0 ; 5"' or subsequent offense (w ithin  5 years) -  $ 5 ,0 0 0  
to $ 6 ,0 0 0 . A ssessed  against owner(s) o f business and not em ployees.
C A BUS. & P R O F. C O D E  §§ 22952(0  & 22958  (1994).

C o lo r a d o
Retailers: 1s1 offense -  written warning; 2 nd offense (w ithin 2 years) -  $250; 3 rd offense  
(within 2 years) -  $500; 4"' offense (within 2 years) -  $1 ,000; 5th or subsequent offense 
(within 2 years) -  $1 ,000  to $15,000. Affirmative defense available for first 2 violations 
within 2 years; if retailer had written policy against selling  tobacco products to minors. 
COLO. REV. STAT. ANN. §§ 24-35-503  & 2 4 -3 5 -5 0 6  (2001).

C o n n e c tic u t
Any person: i sl offense -  not more than $^ o; 2 nd offense (w ithin 18 m onths) -  $350; 
Subsequent offenses (within 18 m onths) -  not m ore than $ 5 0 0 . If a transaction scan is 
performed on ID given bv purchaser, penalties may be waived for violation.
CONN. GEN. STAT. § 53-344 (2001).
O r
lim plovee of dealer or distributor: i 5' offense -  not m ore than $100; Subsequent offenses 
-  $150.
Dealers or distributors: 1st offense -  $250: 2 nd offense (w ithin 18 m onths) -  $500; 3 rd 
offense (within 18 m onths) -  $ 5 0 0  and license suspension  for at least 3 0  days.
CONN. GEN. STAT. § 12-2953 (1997).

D e la w a r e
Any person, including retailers: 1st offense -  $250; 2 nd offense (w ithin 1 year) -  $500; 3 rd 
and subsequent offenses (within 1 year) -  $ 1 ,000 . L icense may also be suspended for up 
to 6 m onths for 2 nd and subsequent \io lations. Affirmative defense is available to all if 
ID is checked. Affirmative defense for first two violations available to owner of 
establishm ent if they have a written policy against selling  tobacco products to minors.
DEL. CODE ANN. tit. 11, §§ 1116; 1121; 1122; 1123 & 1127 (1996).

D is tr ic t  o f  C o lu m b ia
Any person: M isdemeanor; i sl offense -  $100 and $ 5 0 0 , an d /or im prisonm ent for not 
more than 3 0  days; Subsequent violations -  $ 5 0 0  to $ 1 ,0 0 0  an d /or im prisonm ent for 
not m ore than 9 0  days. Any license to sell cigarettes may be suspended  for the first or 
second violation, and shall be revoked for a third violation.
D.C. CODE ANN. § 22-1320 (1991).

F lo r id a
Any person, including retailers: i sl offense -  $500; 2 nd offense (w ithin 1 year) -  $1 ,000;
3'd offense (w ithin 1 year) -  $ 2 ,0 0 0  and 20 day permit suspension; 4 ,h and subsequent 
violations (within 1 year) -  permit revocation. Affirm ative defense is available if ID is 
checked. Affirmative defense may be available to a retailer if they are a qualified as a 
responsible retail dealer, and had no know ledge/did not particm atc in the violation.
FLA. STAT. ch. 569.101 (1997) & FL ADMIN. CODE § 61A -2.022 (1997); FLA. S3 AT. ch. 
5 6 9 .0 0 8  (lgQ-A.



G e o r g ia
.Any person (know ing violation): All violations are a m isdem eanor (not sure about 
specific penalties). Affirmative defense is available if specified ID is shown.
GA. CODE ANN. § 16-12-171 (1996).

H a w a ii
Any person: i sl offence -  not m ore than $500; Subsequent offenses -  $ 5 0 0  to $ 2 ,0 0 0  
HAW. REV. STAT. § 7 0 9 -9 0 8  (1998).

Id a h o
Non-nerm ittee: $100  per offense;

Permit holder: 15' offense -  warning letter about potential fines; 2 ,ul offense (within 2 
years) -  $ 2 0 0 , w aived if specified training program was in place; 3 rd offense (within 2 
years) -  $ 2 0 0  fine and permit suspension  for up to 7 days, fine increases to $ 4 0 0  if sam e 
em ployee from a previous violation was involved; 4"' and subsequent offenses (within 2 
years) -  $ 4 0 0  fine and permit is revoked for at least 3 0  days.
IDAHO CODE §§ 39-5705 & 3 9-5708  (2001).

I l l in o is
.Any person: Is’ offense -  $200; 2 nd offense (..ith in  1 year) - $400; 3 rd and subsequent 
offenses (w ithin i year) -  $ 6 0 0 .
720 IL COMP. STAT. 6 7 5 /] et seq. (1993).

I n d ia i .a
Retailers: Class C infraction; i sl offense -  $ 50  civil penalty; 2 nd offense (within 9 0  days)
-  $100  civil penalty; 3 rd offense (within 9 0  days) -  $ 2 5 0  civil penalty; 4"' and 
subsequent o ffen ses (within 90 days) -  S 5 0 0  civil penalty. If the law is violated 6 tim es 
in a 6-m onth  period it is habitual sale of tobacco a Class B infraction. .Affirmative 
defense is available if person buying tobacco products displayed photo ID. Except with 
com pliance checks, a retailer can’t be cited unless the m inor who bought the tobacco  
products is also cited.
IND. CODE § 35-46-1-10 .2  (2 0 0 3 ) & 16-41-39 et seq. (1996).

Any other person (know ing violation): Class C infraction; fine o f up to $ 5 0 0  for all 
offenses. A ffirm ative defense is available if person buying tobacco products displayed  
photo ID. Except with com pliance checks, a retailer can't be cited unless the minor who  
bought the tobacco products is also cited.
IND. CODE §§ 35-46-1-10 (2 0 0 3 ) & 16-41-39 ct seq. (1996).

Io w a
Persons, other than retailers: Sim ple m isdem eanor (penalties not specified)

Employee o f  a retailer: 1st offense -  $100  fine; 2"d offense -  $250; 3 ,d offense -  $ 5 0 0

Retailer: 1st offense -  $ 3 0 0  civil penalty, failure to pay results in 14 day permit 
suspension; 2 nd offen se (within 2 years) -  $1 ,500  fine or perm it suspension for 30 days 
depending on retailer’s preference; 3 rd offense (w ithin 3 years) -  $1,500 fine and permit 
suspension  for 3 0  days; 4 lh offense (within 3 years) -  $1 ,500  and permit suspension for 
60  days; 5"' offense (within 4 years) -  permit shall be revoked. Affirmative defense for



the l M violation in 4 years at the sam e business location if em ployee took the state  
tobacco com pliance em ployee training program.
IOWA CODE §§ 453A .2 (2 0 0 3 ), 453A .22 (2 0 0 3 ), 453A .56  (1990  & 805.8C (3)(b) (2001). 

K a n sa s
jiv person, including sellers o f tobacco products: Class B m isdem eanor and m inim um  

$ 2 0 0  fine. Affirmative deft ise is available if person buying tobacco products displaved  
ID.
KAN. STAT. ANN. § 79-3322 (2 0 0 0 ).

Licensees: Up to $ 1 ,0 0 0  fine for each violation, m itigating factor if em ployee who sold  
tobacco product took a training program 011 selling tobacco products to minors.
KAN. STAT. ANN. § 79-3391 (2001).

K entucky'
Seller o f tobacco products: 1'1 offense -  $100 to $ 500; Subsequent violations -  $ 5 0 0  to 
$1 ,000
KY REV. STAT. ANN. §§ 4 3 8 .3 0 0  (1996) & 438 .310  (2 0 0 0 ) .

L o u is ia n a
Any person, including retailers (knowing violation): 1" offense -  $50; 2 nd offense -  $100 , 
3 rd offense -  $250; Subsequent violations -  $ 4 0 0  
LA REV. STAT. ANN. § 14:91-8 ( 1997)-

Permit holders: I11 addition to above penalties, subject to license suspension  for 
unspecified period of tim e an d/or for the 1st offense -  S 50  to $ 500; 2 nd offense (w ithin 2 
vears) -  $ 2 5 0  to $1 ,000; 3 td offense (within two years) -  $ 5 0 0  to $ 2 ,5 0 0  
LA REV. STAT. ANN. §§ 26 :909  & 26:918 ( 1997)-

M a in e
Any person: Civil violation; $5 0  and $1,500, plus court costs; Employer of a person:
Same as above. Affirmative defense is available if ID show n was fraudulent.
ME REV. STAT. ANN. tit. 22, § 1555-B (1997).

District Court may im pose fines above or suspend or revoke licenses. Suspension applies 
t location where violation occurred, but revocation can apply to all prem ises/vending  
m achines owned by licensee. Must be for a definite period o f time.
ME REV. STAT. ANN. tit. 22, §§ 1557 to 1559 (2001).

M a r y la n d
Any person, including retailers: i sl offense -  $ 300; 2 nd offense -  $1 ,000; Subsequent 
offenses -  $ 3 ,0 0 0 . Affirmative defense is available if ID was cheeked as specified in the 
statute.
MD. CODE ANN. CRIM. LAW §§ 10-107 (2 0 0 3 ).

M a s s a c h u s e t t s
Any person: P 1 offense -  not less than $100; 2nd offense -  not less than $200;
Subsequent offenses -  not less than $ 3 0 0

M ic h ig a n



A n y  person : $50  fo r  each o ffense . A f f irm a t iv e  de fense  fo r  a re ta ile r  i f  th e y  have and  
en fo rce  a w r it te n  p o lic y  to  p re v e n t th e  sale o f  tob a cco  p ro d u c ts  to  m in o rs .
M IC H . C O M P . LA W S  §§ 722.641 ( 2 0 0 6 ) &  722.643  ( 1989).

M in n e s o ta
A n y  p e rso n : i sl o ffense  -  m is d e m e a n o r; S ubsequen t o ffe i s -  g ross m is d e m e a n o r fo r  
subsequen t v io la t io n s  w i th in  f iv e  years. A f f irm a t iv e  de fense  i f  th e  pe rson  re lie u  in  good 
fa ith  u p o n  sp e c ifie d  p ro o f  o f  age.
MINN. STAT. § 609.685  ( 2 0 0 0 ).

M u n ic ip a l lice n se e : l 51 o ffense  -  $75 a d m in is tra t iv e  p e n a lty ; 2nd o ffe nse  (w ith in  2 yea rs)
-  $200  a d m in is tra tiv e  p e n a lty ; 3 rd o ffense  ( w ith in  2 ye a rs ) - $250  a d m in is tra t iv e  
p e n a lty  and  license  to  see m u s t be su spended  fo r  n o t less th a n  7 days.

E m p loyee  o f  m u n ic ip a l licensee: $50  p e r v io la t io n
A ff irm a t iv e  defense i f  th e  p e rso n  re lie d  in  good  fa ith  u p o n  sp e c ifie d  p ro o f  o f  age.
M IN N . STAT. § 461.12 ( 2001 ).

M is s is s ip p i
A ny person , in c lu d in g  se lle rs  o f  tobacco  p ro d u c ts : 1s1 o ffe n se  -  $ 5 0 ; 2nd o ffe nse  -  S75 ; 
S ubsequent o ffenses -  $ 150;

O w n e r o f  R e ta il P e rm it: I s’ o ffe nse  -  w a rn in g  le tte r ;  2nd o ffe nse  -  e n ro ll a nd  c o m p le te  
the  "R e ta ile r  Tobacco  E d u c a tio n  P ro g ra m ;"  3 rd and  su b se q u e n t v io la t io n s  ( w ith in  1 ye a r)
- license  suspended  o r  revoked  at least one  ye a r;

.A ffirm a tiv e  defense is a va ila b le  a p h o to  ID  was req u es te d  a nd  e xa m in e d .
M IS S . C O D E  A N N . § 9 7 - 3 2 - 5  ( 1998).

A ll  re ta il sales c le rk s  a re  re q u ire d  to  s ign  an a g re e m e n t w ith  e m p lo y e r w h en  s e llin g  
tobacco  p ro d u c ts , and  th is  becom es an a f f irm a t iv e  de fense  fo r  th e  re ta ile r  i f  e m p lo ye e  
se lls to  a m in o r.
MISS. C O D E  A N N . § 9 7 - 3 2 - 7  ( 1998).

M is s o u r i
A n y  person , in c lu d in g  sales c le rk , o w n e r o r  o p e ra to r : 1s1 o ffe n se  -  $25 f in e ; 2 "d o ffe nse  -  
$ io o ;  3 rd and  su b sequen t o ffenses -  $ 25 0 ;

O w n e r o l e s ta b lis h m e n t: 1st o ffense  -  re p r im a n d ; 2nd o ffe nse  (w ith in  2 ye a rs ) -  ca n ’t se ll 
tobacco  p ro d u c ts  fo r  24 h o u rs : 3 rd o ffe nse  (w ith in  2 ye a rs ) -  c a n 't se ll tob a cco  p ro d u c ts  
fo r  48 h ou rs ; 411' and  su b se qu en t o ffenses (w ith in  2 ye a rs ) -  ca n 't se ll tob a cco  p ro d u c ts  
fo r  5 days. A f f irm a t iv e  defense i f  o w n e r has an e m p lo ye e  c o m p lia n c e  t ra in in g  p ro g ra m  
su b je c t to  sp e c ific  g u id e lin e s . D oes n o t a p p ly  to  o w n e rs  w h o  have fo u r  o r  m o re  
v io la t io n s  p e r lo c a tio n  w ith in  a tw o  ye a r p e r io d  o r  k n o w in g ly  v io la te  the  law . A lso  an 
a ff irm a t iv e  defense i f  th e  p e rso n  re lie d  on  p ro o f  o f  age p u rp o r t in g  to  e s ta b lish  th e  pe rson  
as 18 yea rs  o f  age o r  o ld e r.
M O . R EV. STAT. § 407.931 ( 2001 ).

M o n ta n a
O w n e r o f  e s ta b lish m e n t: I s' th ro u g h  3 rd o ffenses -  v e rb a l n o t i f ic a t io n  o f  v io la t io n ; 4 "1 

o ffense  -  w r it te n  n o tic e  o f  v io la t io n ;  5" ' o ffense  -  tob a cco  e d u c a tio n  fee o f  $500  a nd  th e  
e m p lo ye e  o r o th e r  p e rso n  w h o  so ld  th e  tob a cco  p ro d u c t, th e  e s ta b lis h m e n t m anager, a n d



the owner, if the ow ner is a so le  proprietor or partner, shall read and review  the tobacco 
education material; 6th offense -  3-m onth license suspension; 7th and subsequent 
violations -  i-year license suspension .

Employee of owner of establishm ent: $25 for each offense.
MONT. CODE ANN. §§ 16-11-305(1) (1993); 16-11-308 (2001); 16-11-311 (1993)-

N e b r a sk a
Any person: Class III m isdem eanor for each offense.
NEB. REV. STa T. § 28-1419 (1977).
Any licensee: Class 111 m isdem eanor; Anv officer, director, jr  m anager o f the business: 
sam e if he had know ledge o f the violation. In addition, such licensee shall be subject to a 
revocation and forfeiture o f their license at the discretion of the court who he s the 
com plaint.
NEB. REV. STAT. § 28-1425 0977 ).

N e v a d a
Anv person, including sellers o f tobacco products: Fine of not more than $ 5 0 0  and civil 
penalty of not more than $ 5 0 0  for each offense. Affirmative defense if person checks 
and relies on ID. Owner of establishm ent is held harm less if he had no actual know ledge 
of the sale if he trains his em ployees to prevent violations.
NEV. REV. STAT. §§ 2 0 2 .2 4 9  (2 0 0 3 ) & 2 0 2 .2 4 9 3  (1995).

N e w  H a m p s h ir e
Any person, including retail establishm ents: r ' offense -  not more th n $250; 2nd 
offense -  not more than $500; 3 rd offense -  $ 5 0 0  to $1,500 and license suspended  for 10 
to 30  ^nys; 4th offense -  $750 to $ 3 ,0 0 0  and suspension  for 10 to 4 0  days or suspension  
without fine for 4 0  days; Subsequent offenses -  license revoked for 1 year.

In addition, any person: violation for a first offense and m isdem eanor for each 
subsequent offense.
N.H. REV. STAT. ANN. § 126-K:q (2 0 0 2 ).

N e w  J e r s e y
Anv person, including retail estab lishm ents: V’ offense -  $ 2 5 0  civil penalty; 2 nd offense -  
$ 5 0 0  civil penalty; Subsequent offenses -  $1 ,000 . In addition, license may be 
suspended for l5' violation or revoked for a second violation. Affirmative defense  
available if person checked and relied 011 ID and the appearance o f the purchaser.
N.J. STAT. ANN. § 2A: 170-51.4 (2 0 0 3 ).

N e w  M e x ic o
Any person (knowing violation): m isdem eanor subject to im prisonm ent for less than a 
year and/or not more than a $ 1 ,0 0 0  fine.
N.M. STAT. ANN. §§ 30-49-1 et seq. (1993).

N e w  Y ork
Any person operating a business where tobacco products are sold: iM offense -  civil 
penalty o f $ 3 0 0  to $1 ,000; 2"d and subsequent offenses -  civil penalty o fS so o  to $1,500. 
Two points shall also be assigned to a retailer's record for violation if the individual 
com m itting the violation has not com pleted a state certified tobacco sales training 
program, and 1 point if the individual has. Poin’ s rem ain on the retailer's record for 36



m onths. If it is determ ined that a retailer has accum ulated three points or more, dealer's 
registration will be suspended for 6 m onths. The three points serving as the basis for a 
suspension shall be erased upon the com pletion of the six month penalty. If it is 
determ ined the retailer has sold to a m inor 4 or more tim es in a 3 year period, the 
retailer's registration shall be revoked for one year. If a retail dealer w as selling tobacco  
products or herbal cigarettes while their registration was either suspended  or 
perm anently revoked, a civil penalty of $ 2 ,5 0 0  shall be im posed, and the dealer’s 
registration shall be revoked. A $50  surcharge shall also be im posed for each violation to 
be used for enforcem ent purposes.
N.Y. [PUB. HEALTH] LAW § 1399-ee (2001).

Lottery license shall be suspended for a period of 6 m onths if a sales agent accum ulates 3 
points or more, and for 1 year upon notification of a lottery sales agent's 4th violation  
within a 3 vear period.
N.Y. [TAX] LAW § 1607-h (2 0 0 0 ).

Affirmative defense is available if a transaction scan of person's ID is performed and 
relied upon to sell to a person. Does not excuse a seller from using reasonable diligence  
when selling.
N.Y. [PUB. HEALTH] LAW § 1399-cc (2001).

N o r th  C a r o lin a
.Anv person: J a s s  Two m isdem eanor for each offense; Affirmative defense available if 
the defendant checked and relied upon proof of age or relied on the electi anic system  
established bv the NC Division of Motor Vehicles.
N.C. GEN. STAT. § 14-313 (2002).

N o r th  D a k o ta
Anv person: Infraction for each offense.
N.D. CENT. CODE § 12.1-31-03 (2001).

O h io
Manufacturer, distributor, wholesaler or retailer of tobacco products, or em ployee  
thereof: 151 offense -  4 ,!' degree misdemeanor; Subsequent offenses -  3 ,d degree 
misdem eanor. Affirmative defense if the minor was accom panied by a parent, spouse  
oldi r than 18, or legal guardian; or the person selling or distributing the tobacco product 
was a parent, spouse older than 18, or legal guardian.
OHIO REV. CODE ANN. § 2927.02 (2 0 0 2 ).

Affirmative defense is available if a transaction scan of p erson’s ID is perio. nied and 
relied upon to sell to the person. Does not excuse a seller from using reasonable 
diligence when selling.
OHIO REV. CODE ANN. §§ 2927.021 & 2927 .022  (2 0 0 0 ).

O k la h o m a
Anv person, including retail establishm ents: 1" offense -  not more than $100  fine; 2nd 
offense (within 2 years) - not more than $ 2 0 0  fine; 3"‘ offense (w ithin 2 years) -  not 
more than $ 3 0 0  and license suspended for no more than 3 0  days; 4 ,h and subsequent 
offenses (within 2 years) -  not more than $ 3 0 0  and license suspended for no more than  
60  days. If the sale is m ade by the em ployee of the owner o f the store, the em ployee shall 
be guilty o f the violation and shall be subject to the fine. Each violation o f any em ployee



o f  an o w n e r o f  a s to re  licen se d  to  se ll tobacco  p ro d u c ts  sh a ll be a v io la t io n  a g a in s t the  
o w n e r fo r  p u rp o se s  o f  a licen se  suspens ion . A f f irm a t iv e  de fense  is a va ila b le  i f  a 
tra n s a c tio n  scan o f  p e rs o n ’s ID  is p e rfo rm e d  and  re lie d  u p o n  to  se ll to  the  p e rso n . Does 
n o t excuse a s e lle r  f ro m  u s in g  reasonab le  d ilig e n c e  w h en  s e llin g .
O K L A . S TA T . A N N . t i t .  37, § 6 00.3  ( 2004 ).

O reg o n
A nv pe rso n  (k n o w in g  v io la t io n ) :  C lass A  v io la t io n  p u n is h a b le  b y  a f in e  o f  n o t less th a n  
$100 fo r  each o ffe nse .
O R . R E V . S TA T . A N N . § 163.575 ( 199O.

P e n n s y lv a n ia
A nv p e rso n , in c lu d in g  se lle rs  at re ta il:  1st o ffense  $100  to  $250  f in e ; 2n(i o ffe nse  -  $250 

to  $ 5 0 0 ; S ub sequen t o ffenses -  .$500 to  $ 1,0 0 0 .

R e ta ile rs : i sl o ffe n se  -  $100  to  $ 5 0 0 ; 2ntl o ffense  -  $ 500  to  $ 1,0 0 0 ; 3 rd o ffe nse  -  $ 1,000 

to  $ 3 ,0 0 0 ; S u b se q ue n t o ffenses -  $ 3 ,00 0  to  $ 5 ,0 0 0 . In  a d d it io n , u p o n  the  th ir d  
c o n v ic tio n  o f  a re ta ile r  in  a 24 -m o n th  p e rio d , the  re ta ile r 's  c ig a re tte  license  m a y  be 
suspended  fo r  u p  to  30  days. U p on  a fo u r th  c o n v ic t io n  in  a n y  24 -m o n th  p e r io d , the  
license  m a y  be su sp e nd ed  fo r  up  to  60 days. A n  a ff irm a t iv e  defense  is a va ila b le  fo r  
re ta ile rs  i f  th e y  a d o p t and  e n fo rce  a w r it te n  p o lic y  on s e llin g  tobacco  p ro d u c ts  to  m in o rs , 
w h ic h  m a y  be used no  m o re  th a n  3 t im e s  a t each re ta il lo c a tio n  in  a 24 -m o n th  p e r io d .
18 PA. C O N S. S TA T . § 6305  &  53 PA. CONS. S TA T. § 301 ( 2 0 0 2 ).

R h o d e  I s la n d
R eta il licensees: 1s1 o ffe n se  -  $250  f in e ; 2 "d o ffe nse  ( w ith in  3 ye a rs ) -  $ 5 0 0 ; 3 rd o ffense  
(w ith in  3 ye a rs ) -- $ 1,000  and  14-day  license  su sp e n s io n ; S ub sequen t o ffenses -  $ 1,500 

a nd  9 0 -d a y  licen se  su sp e n s io n . T h e  license  h o ld e r  is re s p o n s ib le  fo r  a ll v io la t io n s  th a t 
o ccu r at th e  lo c a tio n  fo r  w h ic h  th e  license  is issued. T he  c o u rt sh a ll suspend  the  
im p o s it io n  o f  a licen se  su sp e ns io n  i f  the  c o u rt f in d s  th a t the  licen se  h o ld e r  has taken  
m easures to  p re v e n t th e  sale o f  tobacco  to  m in o rs  and  the  license  h o ld e r  can 
d e m o n s tra te  to  th e  c o u rt  t hat  those  m easures have been taken  a nd  th a t e m p loyees  have  
rece ived tra in in g .
R .I. G E N . L A W S  §§ 11- 9 - 13.8 ( 2001 ) &  11- 9 - 13.13 ( 2 0 0 5 ).

S o u th  C a r o lin a
A n v  in d iv id u a l (k n o w in g  v io la t io n ) :  i sl o ffense  -  $100  to  $ 2 0 0 ; 2 ,,d o ffe n se  (w ith in  3 

ye a rs ) -  $ 2 00  to  $ 3 0 0 ; S ubsequen t o ffenses (w ith in  3 ye a rs ) -  $ 3 0 0  to  $ 4 0 0 . In  lie u  o f  
the  fin e , th e  c o u rt m a y  re q u ire  an in d iv id u a l to  su cce ss fu lly  c o m p le te  a D e p a rtm e n t o f  
A lc o h o l and  O th e r  D ru g  A buse  S erv ices a p p ro v e d  m e rc h a n t tob a cco  e n fo rc e m e n t 
e d u ca tio n  p ro g ra m . A  re ta il e s ta b lish m e n t th a t d is tr ib u te s  tob a cco  p ro d u c ts  m u s t t ra in  
a ll re ta il sales e m p lo ye e s  re g a rd in g  the  u n la w fu l d is t r ib u t io n  o f  tobacco  p ro d u c ts  to  
m in o rs . A n  a f f irm a t iv e  de fense  is a va ila b le  i f  th e  person  checked  a n d  re lie d  u po n  
sp e c ifie d  ID .
S .^ . C O D E  A N N . § 16- 17-500 ( 2 0 0 6 ).

S o u th  D a k o ta
A n v  pe rson  (k n o w in g  v io la t io n  ): C lass T w o  m is d e m e a n o r fo r  each o ffe nse . R e liance  on 
p ro o f o f  age o f  the  p u rch a se r o r  re c ip ie n t is a c o m p le te  defense.
S.D. C O D IF IE D  L A W S  §§ 34 -46-2  ( 199P), 34 -46-5  ( 1999) &  3 4 -46-6  ( 1994).



Tennessee
Anv person: i sl offense -  warning letter; 2 ml offense (w ithin 5 years) -  $ 5 0 0  civil penalty; 
3 ,d offense (w ithin 5 years) -  $1 ,000; 4 ,h or subsequent offense (w ithin 5 years) -  $1,500. 
A person w ho dem anded, was showm, and reasonably relied upon proof o f age shall not 
be liable for a violation. When assessing a penalty, the C om m issioner o f Agriculture is 
authorized to assess the penalty against any person or persons determ ined by the 
com m issioner to be responsible, in w hole or in part, for contributing to or causing the 
violation to occur, including, but not lim ited to, the owner, m anager or em ployee of a 
store at which tobacco products are sold at retail. Before selling tobacco products, all 
em ployees are required to undergo train.'ng about sa les to m inors law's and sign a 
statem ent to this effect. That statem ent 1 an be used by the ow ner or m anager as an 
affirmative defense against the civil penalty for a second  violation, and may be used as a 
m itigating factor for subsequent violations.
TENN. CODE ANN. §§ 39- 17*1504 0 9 9 9 ). 39-17-1509 0 9 9 9 ).

T exas
■\nv person, including the seller of tobacco products at retail (know ing violation): Class 
C m isdem eanor for all offenses. It is a defense to prosecution that the person to whom  a 
tobacco product was sold or given presented to the defendant proper ID. If the offense  
under this section occurs in connection  with a sale by an em ployee o f the owner of a 
store in which cigarettes or tobacco products are sold  at retail, the em ployee is crim inally  
responsible for the offense and is subject to prosecution .
TEX. HEALTH & SAFETY CODE ANN. § 161.082 (1998).

U ta h
Anv person (knowing violation): 1" offense -  Class C m isdem eanor; 2 nd offense -  Class B 
m isdem eanor; Subsequent offense -  Class A m isdem eanor.
UTAH CODE ANN. § 76-10-104 (2 0 0 0 ).

Licensee or anv em ployee: 1st offense -  not m ore than $ 3 0 0 ; 2 nd offense (within 1 year) -  
not more than $750; 3 rd and subsequent offenses (w ithin  1 year) -  $ 1 ,0 0 0 . Licensee is 
also subject to a license suspension  for not m oie  than 3 0  days for a third violation and 
license revocation for one year for a fourth and subsequent violation. Docum ented  
em ployee training program can lead to a reduction in m onetary penalties.
UTAH CODE ANN. §§ 26-42-103 & 26-4 2 -1 0 6  (1998).

V e r m o n t
Anv person: V  offense -  civil penalty o f not more than $100; 2 nd offense -  not more 
than $ 500 .
VT STAT. ANN. tit. 7, §§ 1003 & 1007 (1997).

Violation bv a tobacco licensee: For a second  violation, su spension  for one weekday; 
three violations, suspension  for two weekdays; four violations, su spension  for three 
weekdays; and five violations, three w eekend days, Friday through Sunday.
Sec. 13, VT ACT 58 (1997).

V ir g in ia
.Any person, including retail establishm ents: 1" offense -  civil penalty not to exceed  
$100; 2nd offense -  up to $ 200; Subsequent offen ses -  up to $ 5 0 0 . „If the retail



establishm ent has a youth access training program, the court shall suspend all penalties. 
If the court finds that there is no training program then they may im pose a penalty not to 
exceed $1 ,000 .
VA. CODE .-ANN. § 18.2-371.2 (2 0 0 3 ).

W a s h in g to n
Anv person: Gross m isdem eanor for each offense.

Licensee: 1" offense -  $100; 2nd offense (within 2 years) -  $ 3 0 0 ; 3 rd offense (w ithin 2 
years) -  $1 ,0 0 0  and suspension  o f license for a period of six m onths; 4 lh offense (within  
2 years) -  $1 ,500  and suspension  of license for one year; 5 th or subsequent offense  
(within 2 years) -  revocation o f a license with no chance o f reinstatem ent for five years 
Anv person other than a licen see: 1s1 offense -  $50  for the first violation; Subsequent 
offenses -  $100. It is a defense to a prosecution under this section  that the person 
making a sale reasonably relied on any o f the officially issued identification specified 111 
RCW 70.155.090(1).
WASH. REV. CODE §§ 2 6 .2 8 .0 8 0  ( 1994) & 70 .155 .005  et seq. (19931- 

W e s t V ir g in ia
Firms or corporations: 151 offense -  $25; 2nd offense (w ithin 2 years) -  $100  to $ 2 0 0 ; 3 rd 
offense (within 2 years) -  $ 2 5 0  to $500; 4 ”’ offense (w ithin  5 years o f 1st violation) -  
$2 5 0  to $500; 5th and subsequent offenses (within 5 years o f 1s1 v iolation) $1 ,0 0 0  to 
$ 5 ,0 0 0 .

Anv individual (knowing violation): M isdemeanor; i sl o ffense -  not more than $100; 
Second or subsequent offense -  $100 to $500 . It is an affirmative defense if the buyer 
presented a false ID and the seller carefully checked it and relied on for the sale.
W. VA. CODE §§ 16-9A-2 (2 0 0 0 )  & 16-9A-7 (1998).

W isc o n s in
Retailer, manufacturer or distributor, or agent, em ployee or independent contractor 
thereof: i sl offense -  up to $ 5 0 0  fine; 2 nd and subsequent offenses (w ithin 1 year) -  $ 2 0 0  
to $ 5 0 0 . Upon the second violation within 12 m onths, the license to  sell tobacco 
products shall also be suspended for not more than three days; for a third violation  
within 12 m onths, the license shall be suspended for three to 10 days; and for a fourth 
violation within 12 m onths, the license shall be suspended for 15 to 30  days. It is an 
affirmative defense if the buyer presented a false ID and the seller carefully checked it 
and relied on it for the sale.
WIS. STAT. § 134 6 6  (2 0 0 3 ).

W y o m in g
Anv individual: M isdem eanor; l"1 offense -  not more than $ 50  fine; 2 nd offense (w ithin 2 
years) -  $250; 3rd or subsequent offense (w ithin 2 years) -  $750 The court may allow  
the defendant to perform com m unity service and be granted credit against his fine and 
court costs at the rate of $5 for each hour o f work performed.

Retailers: M isdem eanor; 1st offense -  $50; 2nd offense (w ithin 2 years) -  $250; 3 rd or 
subsequent offense (within 2 years) -  $750. In addition, upon a third or subsequent 
violation within a tw o-year period the retailer may be prohibited from selling tobacco  
products for not more than 180 days by court injunction. It is an affirmative defense if 
the seller checked and relied upon a photo ID for the sale. No penalty' will be enforced



*

for a first violation if the retailer can show it had adopted and enforced a written policy 
against selling tobacco products to minors.
W Y O . S TA T. A N N . § 14-3 -3 0 2  ( 2 0 0 0 ).



TESORO

T h e  Honorable Jay R a m r a s

Tesoro Alaska Company 
P.O. Box 196272 
Anchorage, AK 99519-62 72 
907 561 5521

Alaska H o u s e  of Representatives 907 S61 5047 Fax
State Capitol
Juneau A K  998 0 1 - 1 1 8 2  

Dear Chairman Ramras:

T h a n k  you for hearing H B  187 (An act relating to holders of business license 
endorsements for sales of tobacco). I write today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. M y  
c o m p a n y  has developed a strong culture to prevent underage tobacco sales, an d  
has invested heavily in a training and self-enforcement programs to help 
employees live within the law. W e  have also developed a positive working 
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in 16 western states. A m o n g  
those states, Alaska has the toughest laws against underage tobacco sales, and 
passage of H B 1 8 7  would in no w a y  w e a k e n  that position. W e  support the bill to 
preserve our du e  process rights.

W e  support the policy goal of the Legislature a n d  Administration to prevent 
underage tobacco sales. Key to achieving that goal is a legal fra m e w o r k  that 
encourages all e n d o r s e m e n t  holders to invest in training and policies that Tesoro 
has. Passage of H B  187 is a positive change to state law.

Sincerely,

;xternal Affairs M a n a g e r

CC: Representative Kyle Johansen
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March 21, 2007

Representative Jay Ramras 
Chair, House Judiciary Committee 
Capitol Roomll8 
Juneau, AK 99801*1182

Dear Representative Ramras:

The purpose of this letter is to provide you with information about our grave concerns regarding House 
Bill 187, "An Act relating to holders of business license endorsements for sales of tobacco products," 
which has been referred to the House Judiciaiy Committee. Alaskans for Tobacco-Free Kids opposes HB 
187 because it would substantially weaken current state law preventing the illegal sale of tobacco 
products to Alaska children. Please find attached some briefing materials on this subject.

The problem of illegal sales of tobacco to children is a serious concern in Alaska and the state currently 
has statutory provisions in place that are working effectively to curb illegal vendor sales. Current state 
law provides for consistent, predictable and equal enforcement. There has been dramatic progress made 
in the past few years and only a very small minority of Alaska tobacco vendors continues to violate the 
law

HB 187 would be a great step backwards from the considerable progress made in the recent past to curb 
illegal saies. The bill would make it easier to sell tobacco products to children and could allow businesses 
to evade meaningful penalties by effectively eliminating the temporary suspension of tobacco sales by 
businesses that sell to children.

We are aware of the October 27, 2006 Anchorage Superior Court decision issued in Holiday Alaska v. SOA 
which ruled that the current process for citing retailers who sell tobacco products to persons under 19 
years of age does riot provide for due process to the retailer. We believe that the issues raised by that 
ruling can be effectively addressed without adversely impacting the program with wide ranging 
amendments to current law. The Department of Health and Social Services is currently working to 
address the issue administratively by changing its policy' for issuing citations to include the retailer in the 
initial hearing. We are told the change will be in place in the near future. If you have questions or 
concerns regarding our position on HB 187, please do not hesitate to contact us.

Sincerely,

Michelle Toohey
American Lung Association of Alaska

Suzanne Meunier 
American Heart Association

Pat Luby 
AARP

Emily Nenon
American Cancer Society
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Stopping Illegal Sales o f Tobacco to Children

> Preventing childhood addiction to tobacco products requires an aggressive 
and consistent law enforcement program to curb illegal vendor sales of 
tobacco products to children. Businesses have a critical responsibility to ensure 
cigarettes do not get sold to children:

■ Tobacco is by far the leading cause of preventable death, is highly addictive and 
nearly all smoking starts among young children (78% of current smokers started 
before age 15).

■ About half of long-term smokers die from smoking-caused illness and cigarettes 
alone are responsible for approximately 30% of all cancer deaths. Tobacco use 
costs Alaska more than $320 million per year in added medical expenditures and 
lost worker productivity.

> Historically, the illegal sale of tobacco products to children by Alaska retailers 
has been a very significant problem. Prior to 2003, tobacco vendors commonly 
made illegal sales to Alaska youth with an average violation rate of approximately 
30%. Widespread illegal vendor sales not only contributed to the addiction and 
disease caused by tobacco products but also resulted in significant federal financial 
penalties to the State of Alaska amounting to nearly $1.5 million.

> Recognizing the need to reduce illegal vendor sales, state statutes were 
reformed in 2002 to provide for consistent and predictable penalties to 
vendors caught selling tobacco products to minors.

• Alaska's efforts to prevent illegal tobacco vendor sales now incorporate best 
practices recognized by the national Centers for Disease Control and Prevention 
(CDC) through a program that combines tobacco vendor education about the law 
with random compliance checks.

■ Youth involved in compliance checks must disclose their true age if questioned 
by a sales clerk (i.e., no store will ever get caught if they make only a minimum 
effort verify age before sale).

■ When illegal sales to youth are documented, a brief temporary suspension of 
tobacco sales is imposed.

> Illegal retail tobacco sales dropped dramatically immediately following 
implementation of the reformed law and have remained low ever since:

Alaskans for Tobacco-free Kids • c/o American Cancer Society • 1057 W. Fireweed Lane, Suite 204 • Anchorage, Alaska 99503 
phone: 907-277-8696 • Outside Anchorage: 800-478-9355 • fax: 907-263-2073 • www.uklolxiccofreeklds.org

http://www.uklolxiccofreeklds.org


■ During 1996-2002 illegal vendor sales averaged above 30%. In 2003, Alaska 
achieved compliance with federal requirements for the first time. From 2003-2005 
illegal vendor sales averaged about 11%.

■ Data collected through the state’s Youth Risk Behavior Survey (YRBS) also 
confirms a dramatic reduction in youth self-purchase of cigarettes dropping from 
27% in 1995 to (2%in2003.

> Alaska’s program to prevent illegal vendor sales is now working and only a 
very small m inority of the state’s 1,700 tobacco vendors continue to make 
illegal sales to Alaska youth. The combination of vendor education and the 
predictable temporary suspension of sales are achieving the goal of minimizing 
illegal sales to children.

> Current proposals would substantially weaken penalties against vendors 
caught making tobacco sales to youth. Changes to state law that weaken 
penalties to vendors would reverse the progress made to prevent youth addiction to 
tobacco products and predictably result in increased illegal sales.

> Current state law has effectively curbed illegal vendor sales. Alaska statutes 
should not be changed to make it easier to sell addictive, deadly tobacco 
products to children.

■ Current state law now provides for consistent, predictable and equal 
enforcement. Businesses caught making illegal sales can reliably anticipate a 
brief temporary suspension of sales.

• Current state law treats all businesses in the same fair and equal manner: an 
illegal sale will result in a brief temporary tobacco sales suspension. Changes 
being proposed would strongly favor' irge businesses with the time, personnel 
and resources to undertake lengthy and costly administrative appeals.

■ Alaska tobacco retailers are now properly held accountable through a brief 
suspension of tobacco sales and they are appropriately focused on the serious 
problem of illegal sales.

■ Only a very small minority of tobacco vendors continue to violate the law.
Objections these few vendors may have about temporary profit loss from tobacco 
sales should not be consideied more important than the health of Alaska’s 
children.

Alaskans for Tobacco-free Kids • c/o American Cancer Society • 1057 W. Rreweed Lane, Suite 204 • Anchorage, Alaska 99503 
phone: 907-277-8696 • Outside Anchorage: 800-478-9355 • fax: 907-263-2073 • www.aktobaccofreeklds.org

http://www.aktobaccofreeklds.org
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JOHN A. TREPTOW 
(907) 257-7820 

treptow.john@dorsey.com

February 28, 2007

VIA EMAIL (steve.rush@ holidavcompanies.com)

Steve Rush
Director of Corporate Compliance 
and Government Relations 

Holiday Companies 
4567 American Boulevard West 
Minneapolis, Minnesota 55437

Re: DHSS Proposed Policy Change

Dear Mr. Rush:

You have asked that we review the policy change regarding tobacco enforcement 
authored by L. Diane Casto, Manager, DBH, Prevention and Early Intervention of DHSS. It is 
our understanding that DHSS is proposing that a request be made to the Commissioner of 
Public Safety for a special commission for DHSS tobacuu investigators to cite tobacco 
endorsement holders under AS 11.16.130 at the same time that employees of the endorsement 
holders are cited under AS 11 76.100(a)(1) for the sale of tobacco products to underage 
individuals.

It is our opinion that the proposed policy change violates the same due process 
guarantees recognized by Superior Court Judge William Morse in his Order of October 27,
2006, in the case Holiday Alaska, Inc. v. State o f Alaska, Division o f Corporations, Business and 
Professional Licensing, Case No. 3AN-05-14036 Cl, filed in the Superior Court for the State of 
Alaska, Third Judicial District at Anchorage, wherein the Court concluded that AS 43.70.075 
was unconstitutional. In addition, it is our opinion that Judge Morse's holding raises serious 
questions about the legality of the mandatory suspension of endorsements found in 
AS 43.70.075(d). The reasons for our opinion are set forth below.

It is our understanding that in light of Judge Morse’s October 27, 2006 decision, DHSS is 
proposing that, in order to meet the due process deficiencies currently found in 
AS 43.70.075(d), DHSS wants the authority to have its tobacco investigators cite tobacco 
endorsement holders under AS 11.16.130 at the same time it cites the endorsement holders’ 
clerks under AS 11.76.100(a)(1). According to DHSS, “This policy change, to cite both the clerk 
of the business, will accomplish the court’s concerns that due process is not given to the 
businesses whose clerks are cited for selling tobacco to youth under 18.’’ We certainly disagree 
with that conclusion.

Citing the endorsement holder for violation of AS 11.76.130 does not begin to address 
the constitutional concerns expressed by Judge Morse. In fact, citing endorsement holders

DORSEY & W HITNEY LLP • WWW.DORSEY.COM • T 907 276.4557 • F 907.276.4152 
1031 WEST F O U R TH  AV EN U E  • SUITE 600 • A N C H O R A G E .  A LA S K A  99501-5907

USA C A N A D A  EUROPE ASIA
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mailto:steve.rush@holidavcompanies.com
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under AS 11.16.130 for violations by the endorsement holders’ clerks under AS 11.76.100(a)(1) 
raises the very same constitutional issues that concerned Judge Morse and ultimately led him to 
declare this provision unconstitutional. AS 11.16.130 provides that, “An organization is legally 
accountable for conduct constituting an offense if the conduct (1) is the conduct of its agent and 
(a) within the scope of the agent’s employment and in behalf of the organization; or (b) is 
solicited, subsequently ratified, or subsequently adopted by the organization or (2) consists of 
an omission to discharge a specific duty of affirmative performance imposed on the 
organizations by law.” This criminal statute is basically a strict liability statute for which liability 
is imposed upon the organization if the organization’s employee acts within the scope of the 
employee’s employment in behalf of the organization. The predicate for liability under 
AS 11.16.130 is the conduct of the employee. Once the employee’s offense is established, the 
organization is liable if the employee was acting within the scope of his employment and on 
behalf of his employer. That statutory scenario for the imposition of liability is virtually identical 
to the method in which liability is imposed on an endorsement holder, under AS 43.70.075, for 
an employee’s violation of AS 11.76.100. Jnder both statutes, if the criminal conduct of the 
employee is established, the only issue to be resolved, before imposition of “punishment," is the 
issue of whether the employee was acting within the course and scope of his employment.

Judge Morse found, “Holiday has a property interest in its ability to sell tobacco products. 
That interest must be protected in a proceeding wherein Holiday may lose, even temporarily, the 
tobacco endorsement that is required to sell tobacco products.” (Decision, p. 5) Judge Morse 
also noted, “Once the state presented the judgments of convictions of the three individuals, the 
only issue became whether each was acting within the scope of his employment at the time of 
the events that led to the conviction. The question on appeal is whether, by restricting Holiday 
to such a narrow issue, did the hearing fail to afford Holiday due process." (Decision, p. 9)
Judge Morse found that, “In the hearing at which Holiday was facing the suspension of the 
tobacco endorsement, the central issue was whether its agents or employees had sold tobacco 
products to underage customers. The restriction of the hearing to the issue of the scope of the 
agent or employee’s authority avoids the typical central issue entirely.” (Decision, p. 12) In a 
footnote, Judge Morse stated, “The only time the scope of authority might be of any practical 
relevance would be on the rare occasion when the holder of the tobacco endorsement could 
defend on the grounds that the agent or employee had taken tobacco products off premises and 
sold them to customers, safe in the back of the employee’s car or from the agent’s home.” 
(Dec'sion, p. 12, fn. 32)

Charging the endorsement holder with a violation of AS 11.16.130 runs afoul of Judge 
Morse’s most basic concern:

The use of the convictions of three individuals as conclusive proof of elements of 
the case for the suspension of the tobacco endorsements against Holiday is the 
basic fact that Holiday had no opportunity to be heard concerning the questions 
concerning the alleged conduct of its agents or employees. The conduct of the 
three individuals constitute the issues of central importance in the case against 
Holiday but, by the use of the convictions of the violations of these three 
individuals, Holiday is deprived of any meaningful opportunity to be heard on
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those central issues. Having been deprive j  of that opportunity by the restriction 
of the issues that could be raised at the administrative hearing, Holiday wrs 
deprived of due process.... Holiday was not afforded due process in law in 
violation of state and federal constitutional rights.

(Decision, p. 17)

What DHSS continues to overlook is the fact that AS 11.76.100 requires the “negligent" 
sale of tobacco products to a person under the <.ge of 19. The legislature clearly did not intend 
that the sale of tobacco to a person under the age of 19, without fault, would establish criminal 
liability. AS 11.76.100(a)(1) is not a strict liability statute. The problem with DHSS’s proposal is 
that it fails to give the endorsement holders the opportunity to present evidence on the negligent 
sale question. Endorsement holders are not afforded the opportunity to produce any evidence 
relevant to (1) employee training on tobacco sales, (2) company policies regarding the sale of 
tobacco products to underage persons, or (3) any other evidence that would tend to show they 
were not negligent. As long as the underlying conduct of the employee is judged by a 
negligence standard in order to impose criminal liability, the failure to afford an endorsement 
holder an opportunity to present evidence that it acted negligently in connection with the sale to 
underage persons will continue to run afoul of due process guarantees under state and federal 
law.

The proposed policy change regarding tobacco enforcement does absolutely nothing to 
address— let alone correct— the due process deficiencies and the unconstitutionality of 
AS 43.70.075.

Holiday Alaska’s appeal of the administrative law judge's decision to Judge Morse did 
not involve that portion of subsection (d) of AS 43.70.075 that mandates a suspension of the 
endorsement. Under the statute, the administrative law judge “shall suspend the endorsement 
for a period of...." The length of the suspension depends upon whether the endorsement holder 
has previously been convicted and, if so, the timing of the previous conviction(s). The 
mandatory nature of the penalties deprives the endorsement holder of presenting any evidence 
on mitigating factors that might best serve the interests of justice and the purposes of the 
statute. Once again, the underlying conduct that is being punished is negligent conduct, not 
intentional conduct or reckless disregard of the rights of others. The constitutional deficiencies 
found in the “Liability” section of AS 43.70.075 are certainly found in the "Punishment" section of 
that section as well. Judge Morsp’  ̂ruling certainly brings into question the continued validity of 
the imposition of punishment unde, subsection (d) of AS 43.70.075.

If we can provide any additional information, please do not hesitate to contact us.

Very truly yours,

4842-4671 -0017109534 3003 50 DORSEY 4 WHITNEY LLP
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SARAH PALIS, GOVERNOR

1031 WEST4 ™ AVENUE. SUITE 200 
ANCHORAGE. ALASKA 99501-5903 
PHONE: (907)269-5100
FAX: <907)276-0554

T h e  H o n o rab le  M ax  G ruenberg  
S ta te  C ap ita l, R oom  110 
M S 3100
Juneau , A laska  99801

Re: H B  187

D ear R ep resen ta tiv e  G ruenberg :

A t y e s te rd a y ’s hearing  on HB 187 befo re  the H ou se  Jud ic ia r) C om m ittee , you  
requested  that I p rov ide the fo llow ing: (1) the  su p erio r cou rt decision  in Godfrey, dba  
M endenha ll Va lley Tesoro v. State, (2) the regu la tions  for tobacco  hearings (12 A A C  
12.800 -  12.990), and  a  copy o f  L a id la w  v. Crouse, 53 P. 3d 1093 (A laska  2002). I have 
enc lo sed  these  cases and regula tions.

P lease let m e know  i f  I can be o f  fu rther assistance .

S incerely ,

T A L IS  J. C O L B E R G

A ssis tan t A tto rney  G eneral

C C D /m d z
cc: R ep resen ta tiv e  Jay  R am ras, C hair, H ouse Jud ic iary

John  B ilney , L eg isla tive  D irector, O ffice  o f  the G o verno r



BUSINESS LICENSE EN DO RSEM EN T FOR SA LE O F TO BA CC O  PRODUCTS: 
AD M IN ISTRA TIVE HEARING AND R E V IEW  PROCEDURES.

Article 2.

Section
800. Applicability
805. Request for hearing
810. Notice of appearance by a tto rney  for aggrieved person
815. Tim e and place o f hearing
820. Discovery
825. C ontinuances
830. M otions
835. H earing
840. Evidence
845. Final decision and reconsideration
850. C ontacts with the com m issioner or hearing officer
855. Time periods and m ethods for filing

12 AAC 12.800. A PPLIC A B ILITY . The provisions o f  12 AAC 12.800 - 12 AAC 12.855 apply to an 
administrative hearing regarding a department action under AS 43.70.075, including a notice of suspension and a 
refusal by the department to issue a business license endorsement. -

12 AAC 12.805. REQUEST FO R  HEARING, (a) To obtain administrative review o f  a department action 
under AS 43.70.075. an aggrieved person must file with the department, in accordance with this section and 12 AAC 
12.855, a request for an administrative hearing. The request must be filed within 20 days after the notice of 
department action is issued.

(b) A request for an administrative hearing must
(1) be in writing;
(2) be signed by the aggrieved person or the aggrieved person's attorney;
(3) be correctly addressed;
(4) set out the jurisdictional heading and case caption; the case caption must state the aggrieved person's own 

name; in addition, if the aggrieved person does business under another name, the case caption must state that name 
under a "d/b/a" designation;

(5) set out the case reference number used by the department;
(6) set out, underneath the case reference number and centered, the title o f the request;
(7) specify the basis upon which the department action is being challenged;
(8) specify the relief sought;
(9) set out, at the end of the request, the

(A) signature of the aggrieved person or the aggrieved person's attorney; and
(B) date that the request was signed;

(10) include the aggrieved person’s mailing address and daytime telephone number; the aggrieved person may 
include an electronic mail address and a telephone number for facsimile transmissions; and

(11) include a request for any special procedures lo be used at the hearing, including the use o f a translator.
(c) The aggrieved person is responsible for notifying the department in writing o f any change in the aggrieved 

person's mailing address, daytime telephone number, electronic mail address, or telephone number for facsimile 
transmissions. For purposes o f any requirement in 12 AAC 12.800 - 12 AAC 12.855 to provide the aggrieved 
person with a copy o f filed or decisional documents, and for purposes of any other attempt to contact the aggrieved 
person, the department and the hearing officer may consider current any information that the aggrieved person most 
recently provided with respect to the aggrieved person's mailing address, daytime telephone number, electronic mail 
address, or telephone number for facsimile transmissions.

12 AAC 12.810. NOTICE O F  A PPEARA NCE BV A TTO R N EY  FO R  AG GRIEVED PERSON. An 
attorney representing an aggrieved person must file with the hearing officer a notice o f appearance that provides the 
attorney's mailing address, the attorney's telephone number, and any telephone number for the attorney to receive 
facsimile transmissions.

12 AAC 12.815. T IM E AND PLACE O F HEARIN G , (a) Unless the aggrieved person and the department 
stipulate, with the hearing officer's approval, to the time and place o f  the hearing and to pre-hearing deadlines, the 
hearing officer shall conduct a telephonic pre-hearing conference to

(1) schedule the time and place o f the hearing; and
(2) determine pre-hearing deadlines for the close o f  discovery, the exchange of witness and exhibit lists, the 

filing of motions, and the filing o f optional hearing memoranda.
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(b) The hearing shall be held in Anchorage, Fairbanks, or Juneau, whichever location is closest to the aggrieved 
person, unless the aggrieved person and the department stipulate, w ith the hearing officer’s approval, to a different 
location for the hearing.

12 A A C  12.820. DISCOVERY. The aggrieved person and the department may obtain discovery o f 
unprivileged documentary evidence relevant to the issues identified in AS 43.70.075(m)(l), (2), and (3). Discovery 
requests and responses are not required to be filed w ith the hearing officer. Upon a motion with good cause shown, 
the hearing officer may compel discovery or issue protective orders concerning discovery.

.'2 AAC 12.825. CONTINUANCES. To seek a continuance in an administrative hearing, the aggrieved person 
or the OLpartmcnt must file a motion that sets out the grounds for the request. The administrative hearing may only 
be continued for good cause shown.

12 A A C  12.830. MOTIONS, (a) To make a motion or submit a memorandum, the aggrieved person or the 
department must file  the motion or memorandum in w riting with the hearing officer and provide a copy to the 
opposing party. The filing o f a motion or memorandum w ith the hearing officer is subject to the requirements o f 
12 AAC 12.855, as applicable. The filing  must include signed proof that a copy was provided to the opposing party, 
identifying the mo’ ion or memorandum provided, and setting out the date and the method by which the copy was 
provided. A copy to the opposing party may be provided by personal delivery, first class mail, or facsimile 
transmission. A copy provided by electronic mail shall not be considered to have been provided in accordance with 
this subsection.

(b) A written motion is subject to opposition and reply memoranda,
(1) except as otherwise set out in 12 AAC  12.800 - 12 AAC 12.855;
(2) unless the aggrieved person and the department, w ith the hearing officer's approval, stipulate otherwise; or
(3) unless the commissioner or hearing officer order otherwise.

(c) Unless the commissioner or hearing officer orders a different schedule for the filing o f  memoranda, and 
except as provided in (d) o f this section,

( 1) an opposition memorandum may be filed w ith the hearing officer no later than 10 days after the date the 
motion was provided to the opposing party; and

(2) a reply memorandum may be filed with the hearing officer no later than three business days after the date 
the opposition memorandum was provided to the opposing party.

(d) I f  a motion or memorandum is provided to the opposing party by f ir"t class mail, three days shall be added 
to the time for filing an opposition or reply memorandum.

12 A A C  12.835. HEARING, (a) For purposes o f the preponderance o f the evidence test required under 
AS 43.70.075(m), the department bears the burden o f proof.

(b) Unless the aggrieved person and the department agree otherwise, the department w ill present its case first. 
The aggrieved person and the department each may make an opening statement and a closing argument. A closing 
argument may be oral or written, and with the hearing officer's approval, may be filed or take place after the final 
day o f testimony. Each witness shall testify under oath and w ith an opportunity for cross-examination. An 
aggrieved person who is not represented by counsel may testify in a narrative form, under oath and subject to cross- 
examination. Upon request by the aggrieved person ot the department, and with the hearing officer's approval, a 
witness, the aggrieved person, or the department may testify or otherwise participate in the hearing process 
telephonically. Any long distance charge for telephonic testimony or participation must be incurred by the party 
who made the request.

(c) A hearing held under this section shall be recorded and may be transcribed ai the request and expense o f the 
party requesting the transcript.

(d> After the record for the hearing is closed, the hearing officer shall issue a written proposed decision with 
findings o f fact a ’d conclusions o f law

12 A AC  12.840. EVIDENCE, (a) Oral evidence may be taken only on oath or affirmation.
(b) The aggrieved person and the department may each

( 1) call and examine witnesses;
(2) introduce exhibits, with the department using numbers and the aggrieved person using letters to identify 

exhibits;
(3) cross-examine opposing witnesses on matters relevant to the issues, even if  an issue was not covered in 

the direct examination;
(4) impeach a witness regardless o f which party first called the witness to testify;
(5) rebut any adverse evidence; and
(6) introduce evidence to rebut or support the presumption set out in AS 43.70.075(r).

(c) I f  the aggrieved person docs not choose to testify on direct examination, the aggrieved person may be called 
and examined as i f  under cross-examination.

(d) The administrative hearing need not be conducted according to technical rules relating to evidence and 
witnesses. Relevant evidence shall be admitted i f  it is the sort o f  evidence on which responsible persons arc
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accustomed to rely in the conduct o f serious affairs, regardless o f the existence o f a common law or statutory rule 
that makes improper the admission o f  the evidence over objection in a civ il action. Hearsay evidence may be used 
to supplement or explain direct evidence but is not sufficient by itself to support a finding unless it would be 
admissible over objection in a civil action. The rules o f privilege are effective to the same extent that they are 
recognized in a civil action Irrelevant and unduly repetitious evidence shall be excluded

12 AAC 12.845. F IN A L  DECISION AND R ECO NSIDERATIO N, (a) For purposes o f appeal to the 
superior court, the commissioner's decision under AS 43.70.075(n) is a final administrative order and decision on 
the last day when reconsideration o f that decision can be ordered. The decision becomes effective 30 days after it is 
issued under 12 AAC 12.855(c), unless

(1) a different effective date is stated in the decision; or
(2) the aggrieved person and the department, w ith the approval o f the commissioner, agree to a different 

effective date; the commissioner may delegate to the hearing officer a decision to approve a different effective date.
(b) Within no more than 20 days after the commissioner's decision is issued under 12 A AC  12.855(c), the 

aggrieved person or the department may r'.e, in accordance with 12 AAC 12.830 and 12 AAC  12.855, a motion for 
reconsideration o f the decision. The motion must set out the grounds upon which the aggrieved person or the 
department believes the decision to be erroneous, unlawful, or defective.

(c) Within 30 days after the commissioner's decision is issued under 12 AAC 12.855(c), the commissioner may 
order reconsideration on the commissioner's own motion or upon the filing o f a motion in accordance with (b) o f  
this section. Upon reconsideration, the commissioner may affirm the decision, issue a new or modified decision, or 
remand the maf j r  to the hearing officer for additional proceedings. I f  the commissioner does not act on a motion 
for reconsideration within the 30-day period, the motion for reconsideration is denied.

(d) The commissioner may grant, upon a motion by the aggrieved person or the department, a stay for a 
particular purpose at any time before the decision becomes effective or before any appeal is filed with the superior 
court. A motion for a stay must set out the reasons that a stay is sought. The commissioner w ill "rant a stay only for 
good cause shown.

(e) Any filing  after issuance o f the hearing officer's proposed decision shall be made with the hearing officer. 
The hearing officer shall forward those filings to the commissioner.

12 AAC 12.850. CONTACTS W IT H  C O M M IS S IO N E R  AND HEARING  O FFICER. An aggrieved 
person, the department, or a person acting on behalf o f the aggrieved person or department may contact the 
commissioner or hearing officer concerning a matter that is the subject o f a pending or in-progress administrative 
hearing only through the procedures set out in 12 A AC  12.800 - 12 AAC 12,855. The commissioner w ill not, and 
hearing officer may not, make a communication without both parties present concerning a matter that is the subject 
o f a pending or in-progress administrative hearing to which ihe aggrieved person and the department are a party.

12 AAC 12.855. T IM E  PERIODS AND M ETH O D S FOR F IL IN G , (a) I f  a document must be filed on or 
before a specified date under a provision o f 12 AAC 12.800 - 12 AAC 12.855, the document may be filed by 
personal delivery, first class mail, or facsimile transmission. I f  the document is filed by

( 1) mail, the date o f filing is the date when the department receives the document; or
(2) personal delivery or facsimile transmission, the document w ill not be considered timely filed unless the 

department receives the document before the time the department c'oses for regular business on the specified date.
(b) I f  a date on or before which a document must be filed under 12 AAC 12.800 - 12 AAC 12.855 is a Saturday. 

Sunday, or state holiday, the document must be filed on or before the next regular business day.
(c) For purposes o f calculating a time period under AS 43.70.075 and 12 AAC 12.800 - 12 AAC 12.855, the

date when a notice o f a department action is issued to an aggrieved person is the dale that the department personally
delivers the notice, sends it by first class mail, or transmits it by facsimile transmission, whichever occurs first. An 
aggrieved person represented by an attorney w ill be presumed to have been issued the decision i f  the decision is 
issued to the attorney by one o f the means in this subsection.

(d) A document may not be filed by electronic mail or by any other electronic means except facsimile
transmission.

Artic le  3.
G E N E R A L PROVISIONS.

Section
990. Definitions

12 AAC  12.990. DEFIN ITIO N S, (a) In this chapter, unless the context requires otherwise,
( 1) "aggrieved person” means a person against whom the department takes action under AS 43.70.075;
(2) "business day" means a day other than Saturday, Sund:' or a state holiday;
(3) "commissioner” means the commissioner o f commerce, community, and economic development;
(4) "department" means the Department o f Commerce, Community, and Economic Development;
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(5) "independent contractor" means a person who provides goods or services for compensation but does not 
have the status o f an employee while providing those goods or services;

(6) "line o f business" means a business category in which one or more related business activities, indicated by 
a business classification code specified by the department, may be conducted under a business license; a "line o f 
business" is considered to be one the following business categories:

(A) accommodation and food services;
(B) administrative, support, waste management, and remediation services;
(C) agriculture, forestry, and fishing and hunting;
(D) arts, entertainment, and recreation;
(E) construction;
(F) educational services;
(G) finance and insurance;
(H) health care and social assistance;
(I) information;
(J) management o f companies and enterprises;
(K ) manufacturing;
(L) mining;
(M ) professional, scientific, and technical services;
(N) public administration;
(O) real estate, rental, and leasing;
(P) sendees;
(Q) trade;
(R) transportation and warehousing;
(S) utilities;

(7) "motion" means any written request o f the commissioner or hearing officer seeking a ruling on an issue in 
a case;

(8) "telephonically" means by telephone or video teleconferencing, as available.
(b) As used in AS 43.70.105, “ regularly engaged in furnishing goods or services”  includes seasonal activities 

and reoccurring activities.



Page 1 of 1i

V\feStI?W.

(C ite  as: 53 P.3d 1093)

53 P.3d 1093 Page 1

53 P.3d 1093

H
Supreme Court o f  A larka.

LA 1D LA W  TR AN SIT, INC., Appellant and 
Cross-Appellee, 

v.
G ail CROUSE, fo r and on behalf o f her daughter, 

Shawn CROUSE, a minor, Appellee 
and Cross-Appellant.
Nos. S-9850, S-9869.

Aug. 30, 2002.
Rehearing Denied Sept. 27, 2002.

Student's mother brought negligence action against 
school bus company and school bus driver, relating 
to accident in which bus slid o ff  icy road id rolled 
over, and the company admitted lia b ility  for the 
accident and confirmed that the driver had tested 
positive for marijuana after the accident. The 
Superior Court, Third  Judicial D istrict, Anchorage, 
Sen K. Tan, J., entered judgment on ju ry 's  award o f 
S I9,259 in compensatory' damages but remitted, 
from  $3.5 m illio n  lo  $500,000, the jury 's award o f 
punitive damages. Cross-appeals were taken. The 
Supreme Court, Bryner, J., held that: (1) driver’s act 
o f  driv ing children in a school bus w hile she was 
impaired by marijuana was w ith in  "course and 
scope o f employment," as basis ft. school bus 
company's vicarious lia b ility  to student for punitive  
damages under the "course o f employment rule";
(2) evidence o f  scho ' bus company's financial 
resources was relevant to punitive damages award, 
even though company's lia b ility  was vicarious rather 
than direct; and (3) rem ittitur o f  punitive damages 
award was warranted.

A ffirm ed.

West Headnotes

|1| Appeal and E r ro r  € = 8 9 3 (1 )
30kS93( I ) Most Cited Cases
The appellate court reviews grants o f summary

judgment de novo and w ill a ffirm  i f  there are no 
genuine issues o f  material fact.

[2| Appeal and E r ro r  € = 8 4 2 (6 )
30kS42(6) Most Cited Cases

|2| Appeal and E r ro r  € = 9 7 0 (2 )
30k970(2) Most Cited Cases
A tria l court's decision regarding the adm issibility 
o f  evidence, including expert testimony, is generally 
reviewed fo r abuse o f discretion, but when 
adm issibility turns on a question o f  law, the 
appellate court applies its independent judgment.

|3| Appeal and E r ro r  € = 9 7 9 (5 )
30k979(5) Most Cited Cases
The appellate court review's a trial court’s gram ol 
rem ittitur o f damages for abuse o f discretion.

|4| Appeal and E rro r  € = 8 6 7 (1 )
30k867(l) Most Cited Cases
To reverse, the appellate court must be left w ith a 
definite and firm  conviction that the tria l court erred 
in granting ...e rem ittitur o f damages.

|5| Appeal and E r ro r  € = ]7 1 (1 )
30k 171(1) Most Cited Cases
'Hie appellate court w'ould not consider overruling 
Alaskan Village, Inc. v. Smalley, which had adopted 
the so-called "course o f  employment ru le" for 
determining when an employer is vicariously liable 
for punitive damages arising o it o f  its employees' 
conduct, and would not consider adopting the 
"com plic ity
rule," where employer's contention that Alaska 
should fo llow  the com plic ity rule was raised for the 
first time on appeal.

|6) L a b o r and Em ploym ent € = 3 0 9 8
231 Hk3098 Most Cited Cases

(Formerly 255k302(2) Master and Servant)
Under Ihe "course o f employment rule" for 
determining when an employer is vicariously liable

€> 2006 Thomson/West. No C laim  to Orig. U.S. Govt. Works.
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lo r punitive damages arising out o f  its employees' 
conduct, an employer is vicariously liable, 
regardless o f  the employee's rank, so long as the 
employee was acting w ith in the course and scope of 
employment.

|7] L a b o r and E m ploym ent €=>3064 
231 Hk3064 Most Cited Cases

(Form erly 255k308 Master and Servant)

|7| L a b o r and Em ploym ent €=>3100(1)
231 Hk3100( 1) Most Cited Cases

(Form erly 255k308 Master and Servant)
The "com plic ity  ru le" requires at least some degree 
o f  employer com plicity before vicarious lia b ility  
attaches to the employer, for punitive damages 
arising from  the conduct o f  a non-supervisory 
employee. Restatement (Second) o f  Agency § 217C 
; Restatement (Second) o f Torts § fH)9.

|8| Schools €=>159.5(1)
345k 159.5( 1) Most Cited Cases 
School bus driver's act o f  driv ing children in a 
school bus while she was impaired by marijuana 
was w ith in  "course and scope o f employment," as 
basis fo r school bus company's vicarious lia b ility  to 
student for punitive damages under the "course of 
employment rule," as to accident in which bus slid 
o f f  icy road and rolled over; driver had specifica lly 
been employed to drive a school bus, driver's use of 
marijuana merely demonstrated the recklessness 
w ith  which site performed her assigned task, she 
drove under the influence o f marijuana w hile  on her 
usual morning route, and her use o f marijuana both 
arose out o f  and was incidental to her legitimate 
work activities.

|9| L a b o r and Em ploym ent €=>3045 
231Hk3045 Most ~ited Cases

(Form erly 255k302(2) Master and Servant)
The court does not fo llow  a rig id  rule for 
determ ining when tortious conduct occurs w ith in  
the scope o f  employment, as basis lo r the 
employer's vicarious liab ility  for the employee's 
tortious conduct; rather, the court applies a flexible, 
m ulti-factored test.

110| L a b o r and Em ploym ent €=>3045

231HF3045 Most Cited Cases
(Formerly 255k306, 255k302(2) Master and 

Servant)
Factor:) tl at are relevant considerations, though not 
prerequisites, to determining whether an employer 
should be held vicariously liable for an employee's 
tortious acts, arc: ( 1) conduct o f  a servant is w ith in 
the scope o f employment if, but only if, (a) it is of 
the kind he is employed to perform; (b) it occurs 
substantially w ith in  the authorized time and space 
lim its; (c) it is actuated, at least in part, by a 
purpose to serve the master; and (d) i f  force is 
intentionally used by the servant against another, 
the use o f  force is not unexpected by the master; but
(2) conduct o f  a servant is not w ith in  the scope of 
employment i f  it is different in kind from that 
authorized, far beyond the authorized time or space 
lim its, or too little  actuated by a purpose io serve 
the master. Restatement (Second) o f  Agency § 228.

f 11) L a b o r and E m ploym ent €=>3045
231 Hk3045 Most Cited Cases

(Form erly 255k302(2) Master and Servant)
A wrongful act committed by an employee while 
acting in his employer's business does not take the 
employee out o f the scope o f  employment, for 
purposes o f the employer's vicarious lia b ility , even 
i f  the employer has expressly forbidden the act.

112| Schools €=>159.5(6)
345k 159.5(6) Most Cited Cases 
Evidence that defendant school bus company had 
been unable to locate a school bus driver named 
"M ike " w ith whom the defendant school bus drivei 
previously had smoked marijuana was m'evanl, in 
negligence action by student's mother, id a tin g  to 
accident in which bus slid o f f  icy road and rolled 
over, after which defendant driver tested positive 
for marijuana; during pretrial discovery, defendant 
driver had identified "M ike " as one o f  only two 
people w ith  whom she had smoked marijuana, the 
person othei than "M ike " had moved and no longer 
was in contact w ith defendant driver, defendant 
driver testified at iria l that w h ile  working for school 
bus company she smoked marijuana "[v ]e ry 
irregularly, very seldom," and the evidence was 
relevant to demonstrate not only the absence of 
anyone who could corroborate defendant driver's
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cla im  o f  merely occasional drug use, but also to 
demonstrate that bus company m ight have been less 
than d iligent in uncovering evidence that could 
contradict its theory that defendant driver was 
merely a "recreational user" o f  marijuana.

|13| T r ia l €=>124
388k 124 Most C ited Cases
Closing argument o f counsel fo r student's mother, 
that it was "detestable" 'iat defendant school bus 
company had failed to locate school bus driver 
named "M ike " w ith  whom defendant school bus 
driver testified she had smoked marijuana in the 
past, that the company "shouldn’t be using drivers 
like  M ike ," and that " ( i j f  you do nothing in this case 
... then tomorrow morning, when that bus pulls up 
and those doors open, and a child  looks up those big 
stairs and climbs into the bus, M ike  m ay well be 
behind that steering wheel," was relevant to 
punishing the wrongdoer and deterring sim ilar 
conduct in the future, which were proper purposes 
for awarding punitive  damages, in negligence action 
by student's mother, relating to accident in which 
bus driven by defendant driver, who had been 
impaired by marijuana, slid o f f  icy road and rolled 
over.

1141 Damages €=>87(1)
11 5 k 8 7 (l) Most Cited Cases
The purpose o f  punitive damages is to punish the 
wrongdoer and pres ent sim ilar conduct in  the future.

115 J Schools € = 1 5 9 .5 (1 )
345k 159.5( 1) M ost Cited Cases 
Evidence o f defendant school bus company's 
financial resources was relevant lo  punitive 
damages award, in negligence action by student’s 
mother relating to accident in w hich bus, driven by 
defendant school bus driver who had been impaired 
by marijuana, s lid  o ff  icy road and rolled over, 
though company's liab ility  for punitive damages 
was vicarious rather than direct,

116, amages €=>181 
115k 1 et 1 Most Cited Cases
A defendant's wealth is usually relevant to the issue 
o f  punitive damages.

117| Damages €=>181
115 k l8 J Most Cited Cases
A corporate employer's financial resources are 
relevant to punitive damages when the employer is 
only vicariously liable for an employee's conduct.

|18| Appeal and E r ro r  €=>232(2)
30k232(2) Most Cited Cases
School bus company’s pretrial motion to exclude 
expert medical testimony that school bus driver was 
long-term, heavy user o f  marijuana, that such use 
could
cause residual physiological effects, and that the 
driver's driv ing was piobably impaired by those 
residual effects on the morning o f  the accident, did 
not preserve appellate review o f  admissibility, in 
negligence action by student's mother relating to 
accident in which bus slid o ff  icy road and rolled 
over, o f  the expert's testimony that driver had like ly 
smoked marijuana on the morning o f the accident 
and was impaired by the effects o f  that morning's 
consumption; expert's tria l testimony addressed a 
different theory than the theory he developed during 
pretrial discovery, and the new testimony fell 
outside the scope o f  both company's pretrial motion 
and tria l court's pretrial order denying that motion, 
so that the record provided no basis for concluding 
that the tria l court had already ruled the new line o l 
testimony admissible or that a contemporaneous 
objection would have been futile.

|19| Schools €=>159.5(6)
345k 159.5(6) Most Cited Cases

|19| Witnesses €=>406 
410K406 Most Cited Cases
Evidence o f  defendant school bus driver's general 
drug use, including post-accident treatment records 
indicating that driver had used marijuana on daily 
basis, was not an improper use o l 
general-propcnsity evidence, in negligence action 
against driver and school bus company brought by 
student's mother, relating to accident in which bus, 
driven w hile  defendant driver was impaired by 
marijuana, slid o f f  icy road and rolled over; the 
evidence had case-specific relevance by discrediting 
driver's cla im  o f  occasional "recreational use" of 
marijuana and by indicating that she smoked
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marijuana on the day she drove the school bus o ff 
the road.

|20] Damages € = 9 4 .1 0 (1 )
115k94.10(l) Most Cited Cases 

(Form erly 115k94)
Remittitur, from  $3.5 m illion  to $500,000, was 
warranted, as to ju ry 's  award o f punitive damages to 
student's mother, in negligence action against 
school bus company relating to accident in which 
school bus, driven by a driver who was impaired by 
marijuana, slid o f f  icy road and rolled over; ju ry  
awarded only $19,259 in compensatory damages, to 
a large extent the potential harm from driver's 
conduct did not materialize, student suffered only 
m inor injuries, and company itse lf neither 
contributed to driver's misconduct nor direptly 
engaged in any other wrongdoing.

(21| N o v  T r ia l € = 1 6 2 (1 )
275k 162( 1) Most Cited Cases 
A tria l court may rem it a jury 's punitive damages 
award as excessive when the court determines that 
the award is m anifestly unreasonable.

|22| N o v  T r ia l € = 1 6 2 (1 )
275k 162( 1) Most Cited Cases 
Factors relevant to determining whether a punitive 
damages award should be remitted as being 
manifestly unreasonable include the compensatory 
damages amount, the magnitude o f  the offense, the 
importance o f the policy violated, and the 
defendant's wealth.

|23| N o v  T r ia l € = 1 6 2 (1 )
275k 162(1) Most Cited Cases 
The factors relevant to determ ining whether a 
punitive damages award should be remitted as being 
manifestly unreasonable include: ( 1) the nature of 
the defendant's w rongfu l conduct and its effect on 
the claimant and others; (2) the amount of 
compensator)' damages; (3) any fines, penalties, 
damages, or restitution paid or to be paid by the 
defendant arising from  the w rongful conduct; (4) 
the defendant's present and fulure financial 
condition and the effect o f  an award on each 
condition; (5) any p ro fit or gain obtained by the 
defendant through the wrongful conduct, in excess

o f that lik e ly  to be divested by the current action 
and any other actions against the defendant for 
compensatory damages or restitution; (6) any 
adverse effect o f the award on innocent persons; (7) 
any remedial measures taken or not taken by the 
defendant since the wrongful conduct; (8) 
compliance or noncompliance w ith  any applicable- 
standard promulgated by a governmental or other 
generally recognized agency or organization whose 
function is to establish standards; and (9) any other 
aggravating or m itigating factors relevant to the 
amount o f  the award.

(24) New T r ia l € = 1 6 2 (1 )
275k 162( 1) Most Cited Cases 
When a tria l court concludes that an award o l 
punitive damages is excessive, the amount remitted 
should refiecl the maximum that the ju ry  could have 
awarded w ithout being excessive.

|25| Damages € = 9 4 .1 0 (1 )
115k94.10( 1) Most Cited Cases 

(Form erly 115k94)
Tria l court's use o f  school bus company's annual 
revenues from  its Alaska operations, lather than it 
nationwide annual revenues, was warranted, as to 
rem ittitur, from  $3.5 m illion  to $500,000, o f  jury 's 
award o f  punitive damages to student's mother, in 
negligence action relating to accident in which 
school bus, driven by a driver who was impaired by 
marijuana, s lid  o ff  icy toad and rolled over; the 
nature o f  the misconduct was localized, the scope ol 
harm was lim ited, and company's lia b ility  was 
vicarious rather than direct.
*1096 Thomas A. Matthews, Thomas L. Hausc, 
Matthews &  Zahare, P.C., Anchorage, for 
Appellant/Cross-Appellee.

Don C. Baucrmeister, Burke &  Baucrmeistcr, 
P.L.L.C., Anchorage, for Appellee/Cross-Appellant.

Before: FA BE, C h ic r Justice, M A TTH E W S , 
E A S TA U C H , BRYNER, and CARPENETI,
Justices.

O P IN IO N

BRYNER, Justice.
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I. INTRODUCTION

A school bus ran off the roadway and rolled over, 
injuring passenger Shawn Crouse. Shawn's mother 
sued the bus driver and the driver's employer, 
Laidlaw Transit, Inc.; a jury awarded Crouse 
$19,259 in compensatory damages and $3.5 million 
in punitive damages. The trial court remitted the 
punitive award to $500,000 and entered judgment 
for Crouse. Laidlaw appeals, challenging the 
punitive award and disputing several evidentiary 
rulings. Crouse cross-appeals, questioning the trial 
court's remittitur. We affirm, concluding that the 
trial court correctly found Laidlaw vicariously liable 
for punitive damages, did not err in its evidentiary 
rulings, and did not abuse its discretion in its 
remittitur.

II. FACTS AND PROCEEDINGS

On November 24, 1992, a school bus driven by 
Dawn Finite, a Laidlaw employee, slid off an icy 
road and rolled over. Shawn Crouse, a bus 
passenger, suffered minor injuries. In keeping with 
its drug policy, Laidlaw gave Finite a post-accident 
drug test, which revealed that Finitz's blood 
contained trace amounts of marijuana.

Shawn's mother, Gail Crouse, filed a complaint on 
behalf of her daughter against Finite and Laidlaw 
for compensatory and punitive damages, alleging 
that Finite recklessly caused the accident. Crouse 
claimed that Laidlaw was both vicariously liable for 
Unite's conduct because the conduct occurred 
within the course and scope of Finitz's employment 
and directly liable because Laidlaw negligently or 
recklessly hired and/or supervised Finite—that it 
knew or should have known that Finite was likely to 
drive while under the influence of drugs or alcohol.

In its answer, Laidlaw admitted liability for the 
accident and confirmed that Finite tested positive 
for marijuana. As a result, the only issues for trial 
were the amount of compensatory damages, 
whether Finitz's or Liudlaw's conduct was 
sufficiently outrageous to warrant a punitive 
damages award, and if so, the amount of that award.

*1097 Laidlaw subsequently filed a motion for 
summary judgment on its liability for punitive 
damages. The superior court concluded that 
Laidlaw could not be Feld directly liable for 
punitive damages because it had not acted 
outrageously in hiring and supervising Finite. But 
the court ruled that Laidlaw could be held 
vicariously liable for Finitz's conduct because her 
actions fell within the course and scope of her 
employment.

Laidlaw also filed several pretrial motions seeking 
to exclude certain evidence, including all reference 
to Finitz's drug use; all evidence of Laidlaw's 
financial resources; the testimony of Crouse's 
expert witness, Forest S. Tennant, Jr., M.D.; i id 
all evidence of Laidlaw's conduct. The trial court 
partially granted the motion to exclude evidence of 
Laidlaw's conduct, precluding evidence of alcohol 
and controlled substance abuse by Laidlaw drivers 
other than Finitz. The court denied Laidlaw's other 
pretrial motions.

The trial consisted of two phases; the first 
addressed liability and compensatory damages; the 
second addressed punitive damages. In the first 
phase, the jury awarded Crouse $19,259 in 
compensatory' damages and found that Finite acted 
sufficiently outrageously to justify an award ol 
punitive damages; in the second phase it awarded 
$3.5 million in punitive damages.

Laidlaw filed a motion for remittitur, which the 
trial court granted. Analyzing the punitive damages 
award in light of the factors in Norcon, hie. v. 
Kotowski, [FN1] the trial court concluded that the 
maximum justifiable award was only $375,000. 
Crouse moved to reconsider; the trial court granted 
the motion and increased the punitive damages 
award lo $500,000.

FN1. 971 P.2d 158 (Alaska 1999).

Laidlaw appeals; Crouse cross-appeals.

111. DISCUSSION

A. Standard of Review
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[1][2] On appeal, Laidlaw challenges the trial 
court’s summary judgment ruling that it was 
vicariously liable for punitive damages and also 
disputes a number of the court's evidentiary’ rulings. 
"We review grants of summary judgment de novo 
and will affirm if there are no genuine issues of 
material fac t..." [FN2] A trial courl’s decision 
regarding the admissibility of evidence, including 
expert testimony, is generally reviewed for abuse ol 
discretion; [FN3] but when admissibility turns on a 
question of law, we apply our independent 
judgment. [FN4]

FN2. Municipality o f  Anchorage v.
Rcpasky, 34 P.3d 302, 305 (Alaska 2001).

FN3. Dobos v Ingersoll, 9 P.3d 1020, 
1023 (Alaska 2000) (admissibility ol
evidence); State v. Coon, 974 P.2d 386, 
398 (Alaska 1999) (expert testimony).

FN4. See Landers v. Municipality oj
Anchorage, 915 P.2d 614, 616 n. I 
(Alaska 1996).

[3][4] On cross-appeal, Crouse challenges the trial 
court’s remittitur of the punitive damages award 
from S3.5 million to S500.000. We review a trial 
court's grant of remittitur for abuse of discretion.
To reverse, we must be left with a definite and firm 
conviction that the trial court erred in granting the 
remittitur. [FN5J

FN5. b it’I Bhd. o f Elec. Workers, Local 
1547 v. Alaska Util. Constr., Inc., 976 
P.2d S52, 857 (Alaska 1999).

B. Laidlaw's Vicarious Liability for Punitive 
Damages

In partially denying Laidlaw's summary’ judgment 
motion, the trial court ruled that Finite acted within 
the course and scope of her employment and, so, if 
the jury found her conduct sufficiently outrageous 
to justify an award of punitive damages against 
Finite, Laidlaw would be vicariously liable. 
Laidlaw challenges that ruling.

1. Laidlaw failed to preserve its argum ent that 
this court should adopt the complicity rule.

[5.1(6] In Alaskan Village, Inc. V. Smalley, we 
adopted the so-called "course of employment rule" 
for determining when an employer is vicariously 
liable for punitive damages arising out of its 
employees' conduct. [FN6]] *1098 Under this rule, 
an employer is vicariously liable, regardless of the 
employee's rank, so long as the employee was 
acting ' thin the course and scope of employment. 
[FN7]

FN6. 720 P.2d 945, 948-49 (Alaska 1986) 
("fI)f a tort by an employee renders the 
employer liable for compensatory damages 
and the employee's actions justify a 
punitive damage award, then the employer 
is liable for punitive damages, whether or 
not the employer authorized or ratified the 
tortious conduct.") (citing with approval 
the rule adopted by the Oregon Supreme 
Court in Stroud v. Denny's Rest., Inc., 271 
Or. 430, 532 P.2d 790,’ 793 (1975)); see 
ulso VECO, Inc. v. Rosebrock, 970 P.2d
906, 911 (Alaska 1999) (noting that 
Alaska case law generally follows the
Restatement (Second) of Agency but has 
eliminated the requirement in subsection
(c) that the employee be managerial).

FN7. See Stroud v. Denny's Rest., Inc, 271 
Or. 430. 532 P.2d 790, 792-93 (1975).

[7] On appeal, Laidlaw urges us to follow a
different standard, "the complicity rule," which 
requires at least some degree of employer
complicity before vicarious liability attaches for 
punitive damages arising from the conduct of a 
non-supervisory employee. [FN8] But Laidlaw did 
not raise this argument at the trial court level. 
Because Laidlaw failed to preserve the argument for 
appeal, we decline lo consider overruling Alaskan 
Village or adopting the complicity rule. [FN9J

FN8. The complicity rule is expressed by 
the Restatement (Second) of Torts tj 909 
(1979) and the nearly identical
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Restatement (Second) o f Agency § 217C 
(1958), which states:
Punitive damages can properly be awarded 
against a master or other principal because 
of an act by an agent if, but only if:
(a) the principal authorized the doing and 
the manner of the act, or
(b) the agent was unfit and the principal 
was reckless in employing him, or
(c) the agent was employed in a managerial 
capacity and was acting within the scope ot 
employment, or
(d) the principal or a managerial agent ot 
the principal ratified or approved the act.

FN9. See, e.g., Nenana City Sch. Dist. v 
Coghill. 898 P.2d 929, 934' (Alaska 1995) 
(declining to consider an argument raised 
for the first time on appeal). Laidlaw 
suggests that this court recently adopted 
the complicitv rule in VECO, Inc v. 
Rosebrock, 970 P.2d 906 (Alaska 1999)-- 
a case decided after trial ended in the 
present case—and that the newly created 
conflict between VECO and Alaskan
Village must be resolved. But Laidlaw
misreads VECO, which expressly
reaffirmed Alaskan Village as establishing 
the appropriate vicarious liability test for 
cases involving conduct within the course 
and scope of employment but adopted the 
complicity rule for cases involving 
employee conduct outside the course and 
scope of employment. VECO, 970 P.2d al 
923 & n. 34. After our decision in
Alaskan Village, the legislature undertook 
to regulate and narrow the circumstances 
in which punitive damages may be
awarded and to limit the amount of such
awards. See AS 09.17.020. Further, the
Supreme Court of the United States has 
indicated that punitive damages are subject 
to review for excessiveness under the due 
process clause of the fourteenth
amendment to the United States 
Constitution. Cooper Indus., Inc. v. 
Leatherman Toot Group, Inc.. 532 U.S. 
424, 121 S.Ct. 1678, 149 L.Ed.2d 674

(2001). In light of these developments, 
the Alaskan Village rule may be 
anachronistic. If  and when the point is 
properly preserved and raised, this court 
may consider adopting the narrower 
complicity rule.

2. The trial court did not e rr in applying the 
course of employment rule.

[8] Laidlaw next argues that the trial court erred in 
applying the course of employment rule by deciding 
as a matter of law that Finitz had acted within the 
course and scope of her employment. Because 
Finitz did not smoke marijuana to serve Laidlaw 
and because Laidlaw's drug policy "specifically 
prohibited" drug use, Laidlaw contends, Finitz's 
conduct "could not have been within the scope ot 
her employment."

But the conduct giving rise to the punitive damages 
award was not Finitz's act of smoking marijuana; it 
was her act of driving children in a school bus while 
she was impaired by marijuana. [FN10] The issue, 
then, is whether the trial court erred by concluding 
that Finitz's act of driving the school bus while 
under the influence of marijuana fell within the 
course and scope of her employment.

FN10. See Stephenson v. United States, 
771 F.2d 1105, 1107 (7th Cir.1985)
(relying on Wisconsin law to say that "it is 
the employee's conduct at the time o f  the 
accident that determines whether he is 
acting within the scope of his 
employment").

[9J[1G] This court does not follow a rigid rule for 
determining when tortious conduct occurs within 
the scope of employment; rather, we apply "a 
flexible, multi-factored *1099 test." (FN11] We 
have generally looked to the various factors in the 
Restatement (Second) of Agency § 228 as "relevant 
considerations," though not prerequisites, to 
determine whether an employer should be held 
responsible for an employee's acts. [FN12] The 
Restatement (Second) of Agency § 228 provides:

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

him- m in i wcsiluw.com ilcliverv.lUml?formal=H'TM I LA:tl;ilai(l=AOu55SOO00OO2354OO()30y8l(K>BLI:SD6... 6 5 200t



Page 8 o f  14

(Cite as: 53 P.3d 1093)

53 P.3d 1093 Page 8

53 P.3d 1093

FN11. Doe v. Samaritan Counseling Or., 
791 P.2d 344, 346 (Alaska 1990)

FN12. Id. at 347; accord Williams v. 
Alyeska Pipeline Serv. Co., 650 P.2d 343, 
349 (Alaska 1982); Luth v. Rogers & 
Balder Constr. Co.. 507 P.2d 761, 764 & 
n. 14 (Alaska 1973) (rejecting proposition 
that must satisfy each factor).

(1) Conduct of a servant is within the scope of 
employment if, but only if:
(a) it is of the kind he is employed to perform;
(b) it occurs substantially within the authorized 
time and space limits;
(c) it is actuated, at least in part, by a purpose to 
serve the master, and
(d) if force is intentionally used by the servant 
against another, the use of force is not unexpected 
by the master.
(2) Conduct of a serv ant is not within the scope ol 
employment if it is different in kind from that 
authorized, far beyond the authorized time or 
space limits, or too little actuated by a purpose to 
serve the master.

Applying these factors to this case, we conclude 
that the trial court properly found as a matter of law 
that Finitz's outrageous conduct occurred in the 
course and scope of her employment.

[11] First. Fmitz had specifically been employed to 
drive a school bus. That she performed this activity 
while under the effects of marijuana does not mean 
that she acted outside the scope of her employment; 
instead, it demonstrates the recklessness with which 
she performed her assigned task. [FN13] 
Moreover, the fact that Laidlaw policy explicitly 
prohibits smoking marijuana does not insulate the 
company from liability: "A wrongful act committed 
by an employee while acting in his employer's 
business does not take the employee out of the 
scope of employment, even if the employer has 
expressly forbidden the act." [FN14]

FN13. See Gutierrez de Martinez v. Drug 
Enforcement Adm in, 111 F 3d 1148, 1158 
(4ll, Cir. 1997) (applying Virginia law and 
concluding that "drinking alcohol by itself

does not remove the employee from the 
scope of his employment"); Stephenson, 
771 F.2d at 1107-08 ("[Tjhe fact that [the 
employee] was intoxicated when driving 
does not mean that he was acting outside 
the scope of his employment, but only that 
he failed to use reasonable care under the 
circumstances.").

FN14. Ortiz v. Clinton, 187 Ariz. 294, 928 
P.2d 718, 723 (App.1996); accord
Stephenson, 771 F.2d at 1108 ("The 
[employer] cannot insulate itself from 
liability ... by promulgating regulations 
prohibiting employees from drinking and 
driving."); Pyne v. Witmcr, 159 Ill.App.3d 
254, 111 111.Dec. 452, 512 N.E.2d 993, 
999 (1987) (holding that employee's
violation of his employer's policy against 
drinking on the job docs not preclude 
liability under respondeat superior).

Second, the disputed conduct occurred within the 
time and space limits of Finitz's employment. 
Finitz drove under the influence of marijuana while 
on her usual morning route

Finally, even though Finitz acted recklessly in 
driving the bus, she nonetheless acted, at least in 
part, to serve Laidlaw. In Doe v. Samaritan 
Counseling Center, we held that "where tortious 
conduct arises out of and is reasonably incidental to 
the employee's legitimate work activities, the 
'motivation to serve' lest will have been satisfied." 
[FN15] Mere the conduct at issue-driving while 
impaired by marijuana—both arose out of and was 
incidental to Finitz's legitimate work activities 
because it carried out the very function that Finitz 
was hired to perform--*, iving a school bus. We 
thus affirm the superior court's decision.

FN15. 791 P.2d 344, 348 (Alaska 1990), 
clarified by VECO, Inc. v. Rosebrock. 970 
P.2d 906, 924 n. 36 (Alaska 1999) 
(disapproving of possible broad 
interpretation and requiring employee’s act 
to have at least some motivation to serve 
corporation).
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C. Evidentiary Issues

1. The trial court did not err by admitting 
evidence regarding Laidlaw's failure to locate a 
driver named "M ike."

[12] During the trial's liability phase, Crouse 
introduced evidence over Laidlaw's *1100 objection 
that Laidlaw had failed to identify and locate a 
Laidlaw driver who was known to Finitz only as 
"Mike." Finitz asserted that she and Mike had 
previously smoked marijuana together. On appeal, 
Laidlaw claims that whether it ever found Mike was 
irrelevant to whether Finitz's marijuana use 
impaired her driving on the day of the accident. 
Moreover, Laidlaw points out, the trial court had 
previously ruled that evidence concerning drug and 
alcohol use by Laidlaw drivers other than Finitz was 
irrelevant and thus inadmissable,

Laidlaw adopted the theory at trial that Finitz was 
merely an occasional, "recreational" marijuana user 
and that the jury could therefore believe her 
assertion that she had not smoked marijuana on the 
day of the accident. This theory was based in large 
part on Finitz's testimony that while she was 
working for Laidlaw she smoked marijuana "[v]ery 
irregularly, very seldom." Given Laidlaw's 
affirmative reliance on the theory that Finitz was a 
recreational user, Crouse obviously had a legitimate 
interest in locating witnesses who were familiar 
w'ith Finitz's drug use and might be able to shed 
light on the credibility of her testimony.

During pretrial discovery and at trial, Finitz named 
only two people with whom she had smoked 
marijuana in the past: Cora, a resi^ 'it in Finitz's 
apartment complex, and Mike. She Cuuld not recall 
either Cora's or Mike's last names. As Crouse 
points out. ”[p]laintiff repeatedly sought ihrougli 
discovciy identifying information about Cora and 
Mike because these were the only witnesses [Finitz] 
could even recall the first name of who had 
knowledge of lie/ claimed 'recreational' marijuana 
use." Because Cora had moved and was no longer 
in contact with Finitz, the only way Crouse could 
verify Finitz's testimony on this point was through 
Mike. But Laidlaw failed to locate Mike, claiming

that, despite an "extensive inquiry," it had failed to 
find anyone named Mike w'ho worked as a Laidlaw 
driver in Eagle River at the time of the accident.

By establishing Laidlaw's failure to locate Mike 
and questioning the reasonableness of Laidlaw's 
efforts, Crouse legitimately sought to demonstrate 
not only the absence of anyone who could 
corroborate Finitz’s claim of merely occasional drug 
use, but also that Laidlaw might have been less than 
diligent in uncovering evidence that could 
contradict its "recreational" user theory. Because 
the disputed evidence had at least some legitimate 
tendency to refute Laidlaw's theory of defense, we 
reject Laidlaw's claim of irrelevance and conclude 
that the trial court did not abuse its discretion in 
admitting the evidence.

2. The trial court did not err bv refusing to give 
a cautionary instruction after C rouse’s closing 
argum ent.

[13J Laidlaw claims that even if we find that the 
trial court properly admitted the evidence 
concerning Mike, it nonetheless erred by failing to 
give a cautionary instruction after Crouse referred 
to this evidence during closing arguments. In 
closing argument, Crouse's attorney stated,

But Laidlaw not finding out who Mike was is 
detestable. It's one of their drivers, he's smoking 
marijuana with this driver.

..e're going to ask you to say Laidlaw shouldn't 
be using drivers like Mike. Now you've never 
seen Mike and I've never seen Mike, and Mike 
might still be driving, for al! of us know. If you 
do nothing in this case, you do nothing, then 
tomorrow morning, when that bus pulls up and 
those doors open, and a child looks up those big 
stairs and climbs into the bus, Mike may well be 
behind that steering wheel. And that's who you're 
going lo leave there. And if you think this is 
okay, then you say no to these questions. But if 
you're worried about that child and you're worried 
about this type of conduct, then your answers 
have to be yes in this action. And that's the 
biggest decision you're going to make in this case.
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[14] Following these statements, Laidlaw requested 
a cautionary instruction to explain that Laidlaw's 
conduct was irrelevant. The trial court denied this 
request, reasoning that the argument was relevant to 
the issue of deterrence. We agree with the trial 
court's *1101 conclusion. Jury instruction 18 
stated: "The Plaintiff has also requested that you 
find Defendant, Dawn Finitz, liable for punitive 
damages in order to punish her and to deter her and 
others from repeating similar acts." Laidlaw did 
not object to this instruction. As we have stated on 
other occasions, "the purpose of punitive damages 
is to punish the wrongdoer and prevent similar 
conduct in the future." [FN16] The argument at 
issue was based on evidence presented at trial, 
conformed to the jury instructions, and was aimed 
at convincing the jury of the need to deter other 
drivers and employers who were similarly situated 
to Finitz and „aidlaw. We conclude that the trial 
court did not err in refusing Laidlaw's request foi a 
cautionary instruction.

FN16. Alaskan Village, Inc. v. Smalley,
720 P.2d 945, 948 (Alaska 1986).

3. The trial court (lid not err by admitting 
evidence of Laidlaw's wealth.

[15] The trial court denied Laidlaw's pretrial 
motion to exclude all evidence of the company's 
financial resources, reasoning that Laidlaw’s 
financial wealth was relevant to the punitive 
damages question. Laidlaw challenges this ruling, 
arguing that evidence of coiporate wealth is 
irrelevant when, as here, a company commits no 
direct wrong but is subject to punitive damages 
solely on the theory that it is vicariously liable for 
acts of a non-managerial employee Except 
perhaps in situations involving managerial 
employees, Laidlaw reasons, a vicariously liable 
employer is not a wrongdoer, and financial evidence 
therefore must be limited to the employee's 
resources.

116][ 17] W** have previously recognized tlial a 
defendant's wealth is usually relevant to the issue of 
punitive damages. [FN17] But wc have not yet 
considered the narrower issue raised here: whether

a corporate employer's financial resources are 
relevant to punitive damages when the employer is 
only vicariously liable for an employee's conduct. 
The rationale behind the course o f employment rule 
we adopted in Alaskan Village v. Smalley requires 
an affirmative answer. [FN18]

FN17. Norcon, Inc. v. Kotowski, 971 P.2d
158, 175 (Alaska 1999).

FN18. 720 P.2d at 948-49.

Tire course of employment rule bolds corporate 
employers vicariously liable for punitive damages 
on the theory that corporations can act only through 
their employees and agents; hence, when 
employees act in the course o f employment, their 
acts are indistinguishable from corporate actions. 
An early opinion of the Maine Supreme Court 
exemplifies this theory:

A corporation is an imaginary being. It has no 
mind but the mind of its servants; it has no voice 
but the voice o f its servants; and it has no hands 
with which to act but the hands of its servants.
All its schemes of mischief, as well as its schemes 
of public enterprise, arc* conceived by human 
minds and executed by human hands; and these 
nnnds and hands arc its servants' minds and 
hands. All attempts, therefore, to distinguish 
between the guilt of the servant and the guilt of 
the corporation; or the malice of the servant and 
the malice of the corporation; or the punishment 
of the servant and the punishment o f the 
coiporation, is sheer nonsense. [FNI9]

FNI9. Goddard v. Grand Trunk Rv/y., 57 
Me. 202. 222-23 (1869), as quoted in 
Emhrey v. Holly. 293 Md 128, 442 A.2d 
966, 970 (1982) (quoting this language as 
justification for following the course of 
employment approach); see also Miller v. 
Blanton. 213 Ark. 246, 210 S.W.2d 293, 
297 (1948) ("Having, by the constitution 
of their being, to act solely by agents or 
servants, [corporations] must, as matter of 
sound public policy, be held liable for all 
the acts of their agents and servants who 
commit wrongs while performing the
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master's business, and in the scope of their 
employment; and this to the extent of 
liability for punitive damages in proper 
cases.").

Under the course of employment rule, then, an 
employee acting within the course and scope of 
employment essentially is a corporate actor; and 
when the employee acts wrongfully, the corporation 
becomes the wrongdoer: "[T]he tortious act of the 
servant done in the course of his employment is 
ordinHIy the legal act of the master, and in tins 
sense, the employer is not free o f *1102 'fault.' " 
[FN20] Because the law treats the employer and 
employee alike as wrongdoers, it is proper for the 
jury to consider what amount of punitive damages 
will suffice to punish and motivate the vicariously 
liable employer; as other jurisdictions have held in 
applying the course of employment rule, evidence 
of the employer's financial wealth is relevant and 
admissible in these ctrcumstances. [FN21] The trial 
court did not abuse its discretion in admitting 
evidence of Laidlaw's financial wealth.

FN20. Embrey, 4 .2 A.2d at 970; see also, 
e.g., Goddard, 57 Me. at 222-23; Tltonie 
v. Contee, SO Md.App. 481, 565 A.2d 102, 
110 (1989) ( "(TJhc tortious act of the 
servant done in the course o f his 
employment is ordinarily the legal act of 
the master."); Gifford v. Evans, 35 
Mich.App. 559, 192 N.W.2d 525, 529 
(1971) ("Respondeat superior provides in 
essence that the act of an employee during 
the course of his employment is legally the 
act o f the employer.").

FN2I. See Embrey, 442 A.2J at 973 
(holding that it was appropriate for trial 
court lo award separate punitive damages 
awards against an employee and his 
vicariously liable employer because this 
would enable each award to be based on 
the two defendants' differing financial 
status); sec also Hyatt Regency Phoenix 
Hotel Co. v. Winston ii Strawn, 184 Ariz. 
120, 907 P.2d 506, 521 (App.1995)
(holding that punitive damages award

against vicariously liable law firm was not 
excessive in part because "[t]he award is 
proportionate to [the law firm's] financial 
position").

4. The trial court did not e rr b_, admitting the 
testimony of Dr. Tennant.

[18] Laidlaw next contends that the trial court erred 
in allowing Crouse's medical expert witness, Dr. 
Forest Tennant, to state his opinion that, at the time 
of the a:cident, Finitz was under the influence of 
marijuana she had smoked earlier the same 
morning. But Laidlaw did not object to the 
challenged testimony and therefore failed to 
preserve this issue for appeal. [FN22]

FN22. See Alaska Evidence R».le 
103(a)(1); see also Norcon, Inc., 971 P.2d 
at 170 (holding that employer waived issue 
on appeal of whether employee's testimony 
was undu /  prejudicial by failing to object 
when testimony was offered at trial).

Laidlaw did file a pretrial motion to prevent Dr. 
Tennant from expressing his expert opinion 
concerning a different theory of impairment: that 
Finitz was a long-term, heavy user of marijuana; 
that such use can cause residual physiological 
effects; and that F.nitz's driving was probably 
impaired by these residual effects on the morning of 
the accident. But despite the trial court's pretrial 
ruling allowing testimony on this theory of 
impairment. Dr. Tennant did not rely on the theory 
at trial. He testified instead that, in his opinion, 
Finitz had likely smoked marijuana on the morning 
of the uccident and was impaired by the effects of 
that morning's consumption.

Laidlaw voiced no objection to this testimony 
instead choosing to cross-examine Dr. Tennant 
about his reasons for failing to mention this theory 
earlier. The doctor had acknowledged that he had 
just reached his conclusion the night before 
testifying, after examining emergency room records 
that he had not previously reviewed and that 
disclosed Finitz's post-accident pulse rate and blood 
pressure. According to Dr. Tennant, this
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information enabled him to form his new opinion; 
before seeing the emergency room records, he had 
relied on information indicating that Finitz's most 
recent marijuana use had occurred at least several 
days before the accident.

As can be seen, Dr. Tennant's trial testimony
addressed a different theory than the theory he 
developed during pretrial discovery, and the new 
testimony obviously fell outside the scope of both 
Laidlaw's pretrial motion to preclude Dr. Tennant's 
expert testimony concerning residual effects and the 
superior court's pretrial order denying that motion. 
[FN23] The record provides no basis, then, for 
concluding that the court had already ruled the new 
line of testimony admissible or that a
contemporaneous objection would have been futile. 
Given these circumstances, Laidlaw cannot 
reasonably rely on its pretrial motion as a timely 
objection; nor can it plausibly invoke the superior 
court's *1103 pretnal ruling as an excuse for failing 
to make a contemporaneous objection.

FN23. At trial Laidlaw did not object to 
Dr. Tennant's new theory as beyond the 
scope of the expert disclosures or report
and Laidlaw docs not complain of such a 
discovery violation on appeal.

5. Tiic trial court did not err by admitting 
evidence of Finitz's general drug habit.

[19] Laidlaw argues that the trial court erred in 
admitting evidence of Finitz's general drug use, 
particularly certain post-accident treatment records 
from the Alaska Women's Resource Center 
indicating that Finitz had used marijuana on a daily 
basis. Laidlaw insists that evidence of Finitz's 
general dnig use was inadmissible because Crouse 
presented no admissible evidence tending to prove 
that ^mitz was actually impaired by drugs at the 
time of the accident. [FN24]

FN24. Laidlaw cites other courts for 
support. See, e.g., Coleman v. Williams, 
42 Jll.App.3d 612. 1 Ill.Dec. 268, 356 
N.E.2d 394, 397 (1976) (denying reference 
to party's alcohol consumption earlier in

day w'hen no evidence existed that at time 
of accident party was actually intoxicated);
Gustavson v. Gavnor, 206 N.J.Super. 540, 

503 A.2d 340, 342-43 (1985) (same).

But as explained above, Dr. Tennant testified that 
Finitz w'as impaired by marijuana w'hen the accident 
occurred. The challenged treatment records 
directly supported this testimony: they reflected 
Finitz's owm admissions that she engaged in daily 
marijuana use around the time the accident 
occurred. The Center's client intake form states 
that Finitz had been taking "6 hits" of marijuana 
twice a day. Because Finitz's admission of daily 
use had case-specific relevance by discrediting her 
claim o f occasional recreational use and by 
indicating that she smoked marijuana on the day she 
drove the school bus off the road, we find no error 
in failing to exclude the records as general 
propensity evidence.

D. The Trial Court Did Not Abuse Its Discretion 
by Ordering a Rem ittitur of the Punitive 
Damages Award.

[20][21][22][23][24] On cross-appeal, Crouse 
challenges the trial court’s remittitur o f the punitive 
damages award fiom S3.5 million to $500,000. A 
trial court may remit a jury's punitive damages 
award as excessive when the court determines that 
the award is "manifestly unreasonable"; factors 
relevant to this determination "include the 
compensatory damage amount, magnitude of the 
offense, importance of the policy violated, and the 
defendant's wealth." [FN25] Also relevant are the 
nine factors listed in the Model Punitive Damages 
Act: [FN26]

FN25. Norcon. Inc., 971 P.2d al 175 
(internal quotations omitted) (quoting 
Alaskan Village, Inc v Smalley, 720 P.2d 
945. 949 (Alaska 1986)).

FN26. Id at 176.

(1) the nature of the defendant's wrongful conduct 
and its effect on the claimant and others;
(2) the amount of compensatory' damages;
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(3) any fines, penalties, damages, or restitution 
paid or to be paid by the defendant arising from 
the wrongful conduct;
(4) the defendant's present and future financial 
condition and the effect of an award on each 
condition;
(5) any profit or gain, obtained by the defendant 
through the wrongful conduct, in excess of that 
likely to be divested by this and any other actions 
against the defendant for compensatory damages 
or restitution;
(6) any adverse effect of the award on innocent 
persons;
(7) any remedial measures taken or not taken by 
the defendant since the wrongful conduct;
(8) compliance or noncompliance with any 
applicable standard promulgated by a 
governmental or other generally recognized 
agency or organization whose function is to 
establish standards; and
(9) any other aggravating or mitigating factors 
relevant lo the amount of the award. [FN27]

FN27. Model Punitive Damages Act 
(U.L.A.) § 7(a), quoted ill Norton, Inc., 
971 P.2d at 176.

When a trial court applies these factors and 
concludes that an award is excessive, the amount 
remitted should reflect the maximum that the jury 
could have awarded without being excessive. 
[FN28]

FN28. Norton, Inc.. 971 P.2d at 175.

*1104 The offensive conduct in this case was 
Finitz's act of driving a school bus off the road 
while Finitz was unpaired by marijuana. In its 
origii al order of remittitur, the trial court focused 
on several relevant factors; (1) the relationship
between the punitive and compensatory damages 
awards; (2) the offense's magnitude; (3) the 
importance of the policy violated; (4) the
defendant's wealth; and (5) any fines, penalties, 
damages, or restitution paid or to be paid by
Laidlaw. While recognizing that Laidlaw had over 
$1 billion in annual revenues nationwide, the court 
emphasized that the jury's award of punitive

damages exceeded its award o f compensatory 
damages by 182 times; moreover, the court noted, 
although Finitz violated a serious policy by driving 
under the influence of a controlled substance, her 
wrongful conduct was not especially egregious, 
consisting of an isolated act that caused only minor 
injuries. This analysis initially led the court to 
reduce the jury's $3.5 million punitive damages 
award to $375,000, a figure that, in the court's view, 
represented the maximum punitive damages award 
supported by the evidence.

After Crouse moved for reconsideration, the trial 
court increased the remitted award to $500,000 
based on a reevaluation of two factors, the offense's 
magnitude and Laidlaw '̂s wealth. In reassessing 
these factors, the court found Finitz's conduct to be 
more serious than it originally believed, noting that, 
despite Shawn Crouse's relatively minor injuries, 
"an out of control school bus, full of school children 
on an icy road, with an impaired driver posed a very 
high degree of hazard to (he occupants of the school 
bus and lo the public." At the same time, however, 
the court tempered its original estimate of Laidlaw's 
corporate wealth, pointing out that, although the 
company's nationwide annual revenues exceeded $1 
billion, its annual revenues in Alaska totaled only 
$5 million. Finding statewide revenues relevant, 
the court reasoned that a $3.5 million award might 
seem de minimis compared to Laidlaw's nationwide 
revenues but was obviously excessive in relation to 
the company's Alaska revenues. Because this 
second factoi largely offset the first, the court 
decided on reconsideration to raise the original 
remitted award by only a modest amount, to 
$500,000.

[25] In challenging the remittitur, Crouse's 
cross-appeal advances tluee arguments. First, 
Crouse argues, the remittitur is inconsistent with the 
trial court's finding on reconsideration that the jury's 
punitive damages award is dc minimis compared to 
Laidlaw's nationwide revenues. But this argument 
misreads the court's reconsideration decision, which 
acknowledged Laidlaw's nationwide earnings hut 
essentially found the company's much smaller 
Alaska revenues to be a more realistic point ol 
reference for assessing the excessivcncss of the
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punitive damages verdict. Punitive damages are 
meant to punish the wrongdoer and to deter similar 
conduct. [FN29] Given the localized nature oi the 
misconduct at issue, the limited scope of the 
resulting harm, and the absence of any direct 
liability, the trial court did not abuse its discretion 
in selecting Laidlaw's statewide operations as the 
most appropriate measure to use in determining the 
need for deterrence and punishment.

FN29. Alaskan Village, 720 P.2d at 948.

Second, Crouse argues that, given the court's 
findings on reconsideration concerning the 
magnitude of Finitz's misconduct, its ultimate 
decision overemphasized the mathematical ratio of 
punitive damages to compensatory damages-a 
measure that should not alone be dispositive. But 
again, Crouse misreads the trial court's order on 
reconsideration. Although the trial court's findings 
on reconsideration acknowledged that Finitz's 
misconduct was more serious than the court 
originally thought, these findings neither said no*- 
suggested that the misconduct was so serious as to 
support the original $3.5 million punitive damages 
verdict. Instead, the court's reconsideration 
decision simply recognized that the hanced 
seriousness of the misconduct supported an award 
larger than the $375,000 total that the court had 
awarded in its original remittitur order. As the trial 
court specifically noted, even though it originally 
underestimated the potential hazard posed by 
Finitz's conduct, the overall seriousness of the 
misconduct continued to be *1105 mitigated by 
several significant considerations: to a large extent 
the potential harm from Finitz's conduct did not 
materialize; Shawn Crouse suffered only minor 
injuries; and Laidlaw itself neither contributed to 
Finitz's misconduct nor directly engaged in any 
other wrongdoing. Moreover. Crouse’s argument 
on this point mistakenly posits that the trial court's 
order on reconsideration found the ratio of punitive 
to compensatory damages to be the only mitigating 
factor calling for a remittitur. As already indicated, 
the court independently emphasized that "the 
income and size of [Laidlaw's] Alaska operations 
must temper [the amount awarded]."

Last, Crouse attempts to establish the 
appropriateness of the jury's punitive damages 
verdict through a detailed discussion of economic 
efficiency uieory. But Crouse failed to present any 
evidence at trial supporting this theory, failed to 
argue the point to the jury or to request supporting 
instructions, and failed to argue this point before the 
superior court—either in its opposition to Laidlaw's 
motion for remittitur or in its motion for 
reconsideration. Because a party may not present 
new issues or advance new theories to secure a 
reversal of a trial court decision, we decline to 
consider Crouse's economic efficiency theory. 
[FN30]

FN30. See Nenana City Sc/i Dist. v. 
Coghill, 898 P.2d 929, 934 (Alaska 1995) 
(”[A]n argument not raised in a suit before 
the trial court will not be considered on 
appeal.1'); see also Zeman v. Lufthansa 
German Airlines, 699 P.2d 1274. 12S0 
vAlaska 1985) (noting that court may 
review an issue if new' argument is closely 
related to trial court arguments so that they 
"could have been gleaned" from the 
pleadings).

We thus reject Crouse's principal claim on 
cross-appeal, holding that the trial court did not 
abuse its discretion in ordering a remittitur of the 
punitive damages aw'ard from $3.5 million to 
$500,000. [FN31]

FN31. Crouse also raises several other 
cross-appeal issues for consideration only 
if  we grant Laidlaw's request for a new 
trial. Our decision rejecting Laidlaw's 
arguments on appeal makes it unnecessary 
to consider Crouse's contingent 
cross-appeal issues.

IV. CONCLUSION

We AFFIRM the superior court's final judgment.

53 P.3d 1093

END OF DOCUMENT

>'© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

nrinl.westlav. .com delivery.hlnd.'formai I ITMLEcfcdntaid A<>055SOOOU002354000300S10()I3EESIX>... to  2'1 k



1

1

1

1

1-

1!

If

1 '

I E

I S

20

21

22

23

24

25

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

F IR S T  J U D IC IA L  D I S T R I C T  AT JUNEAU
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O R D E R  ON A P P E A L  

IN T R O D U C T IO N

A p p e l l a n t  M e n d e n h a l l  V a l l e y  T e s o r o  ( "MVT") w as  f i n e d  a 

o t a l  o f  $ 8 0 0  a n d  i t s  t o b a c c o  s a l e s  p e r m i t  w as  s u s p e n d e d  f o r  a  

a t a l  o f  65 d a y s  f o l l o w i n g  t w o  c o n v i c t i o n s  o f  MVT e m p l o y e e s  f o r  

D b a c c o  s a l e s  t o  m i n o r s .  T h e  s a n c t i o n s  a r e  a u t h o r i z e d  p u r s u a n t  

d AS 4 3 . 7 0 . 0 7 5 .  MVT c l a i m s  t h a t  i t  w a s  d e p r i v e d  o f  d u e  p r o c e s s  

r a p p l i c a t i o n  o f  AS 4 3 . 7 0 . 0 7 5 ( m ) , l a r g e l y  b e c a u s e  t h e  s t a t u t e  

i p o s e s  s t r i c t  l i a b i l i t y  o n  a n  e m p l o y e r  f o r  t h e  i l l e g a l  a c t s  o f  

i p l o y e e s ,  s o  l o n g  a s  t h e  i l l e g a l  a c t s  o c c u r  w i t h i n  t h e  s c o p e  o f  

i p l o y m e n t .

T h e  S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  C o m m u n i t y  a n d  E c o n o m i c  

v e l o p m e n t  ( r e f e r r e d  t o  a l t e r n a t i v e l y  a s  " t h e  S t a t e "  o r  " t h e

i e r  o n  A p p e a l
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1 D e p a r t m e n t " ) ,  c o n t e n d s  t h a t  AS 4 3 . 7 0 . 0 7 5  i s  a  p u b l i c  w e l f a r e

2 s t a t u t e  a n d  t h a t  v i c a r i o u s  l i a b i l i t y  o f  t h e  e m p l o y e r  f o r

3 | i r e g u l a t o r y  p e n a l t i e s  f o r  a c t s  o f  e m p l o y e e s  who n e g l i g e n t l y  s e l l

4 t o b a c c o  p r o d u c t s  t o  m i n o r s  d o e s  n o t  v i o l a t e  c o n s t i t u t i o n a l

5 I ) g u a r a n t e e s  o f  d u e  p r o c e s s .

6 || T h e  c o u r t  c o n c l u d e s  t h a t ,  g i v e n  t h e  p a r t i c u l a r  f a c t s  o f

7 | | t h i s  c a s e ,  MVT w as  n o t  d e n i e d  d u e  p r o c e s s  i n  t h e  r e g u l a t o r y

8 a c t i o n s  a t  i s s u e .  T h e  l i c e n s e  s u s p e n s i o n s  a n d  f i n e s  i m p o s e d  b y

9 | | t h e  D e p a r t m e n t  a r e  t h e r e f o r e  u p h e l d .

10  || FACTS AND PRIOR PROCEEDINGS

11 II MVT i s  a  g a s  s t a t i o n  w i t h  a  s m a l l  c o n v e n i e n c e  s t o r e  t h a t

12 | | s e l l s  t o b a c c o  p r o d u c t s .  T h e  b u s i n e s s  l i c e n s e  i s s u e d  b y  t h e

13 | | S t a t e  o f  A l a s k a  i s  e n d o r s e d  t o  a l l o w  t h e  s a l e  o f  t o b a c c o
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MVT r e c e i v e d  n o t i c e s  o f  s u s p e n s i o n  f o r  i t s  t o b a c c o  

e n d o r s e m e n t  f o r  t w o  i n c i d e n t s  i n v o l v i n g  t w o  d i f f e r e n t  e m p l o y e e s  

c o n v i c t e d  o f  n e g l i g e n t l y  s e l l i n g  t o b a c c o  t o  m i n o r s  i n  2 0 0 2 .  T h e  

f i r s t  i n c i d e n t  o c c u r r e d  o n  F e b r u a r y  2 0 ,  2 0 0 2 .  MVT e m p l o y e e  

M i c h a e l  R a t z a t  s u b s e q u e n t l y  p l e d  g u i l t y  t o  n e g l i g e n t  s a l e  o f  

t o b a c c o  t o  a  m i n o r  i n  v i o l a t i o n  o f  AS 1 1 . 7 6 . 1 0 0 ( a ) (1)  a n d  w as  

s e n t e n c e d  t o  a  $ 2 0 0  f i n e .  T h e  s e c o n d  i n c i d e n t  o f  t o b a c c o  s a l e

t o  a  m i n o r  o c c u r r e d  o n  J u l y  2 8 ,  2 0 0 2 .  MVT e m p l o y e e  J u l i a  

L a u r e n z a n a  s u b s e q u e n t l y  p l e d  n o  c o n t e s t  t o  n e g l i g e n t  s a l e  o f  

t o b a c c o  i n  v i o l a t i o n  o f  AS 1 1 . 7 6 . 1 0 0  ( a )  (1)  a n d  w as  s e n t e n c e d  t o  

a  $ 3 0 0  f i n e .

O r d e r  o n  A p p e a l
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MVT r e c e i v e d  t h e  f i r s t  n o t i c e  o f  p r o p o s e d  a d m i n i s t r a t i v e  

s u s p e n s i o n  o f  i t s  l i c e n s e  t o  s e l l  t o b a c c o  a n d  i m p o s i t i o n  o f  f i n e  

o n  A u g u s t  2 ,  2 0 0 2 ,  f o l l o w i n g  M i c h a e l  R a t z a t ' s  c o n v i c t i o n .  

F o l l o w i n g  J u l i a  L a u r e n z a n a ' s  c o n v i c t i o n ,  a n  a m e n d e d  n o t i c e  w a s  

s e n t .  I n  e a c h  i n s t a n c e ,  n o t i c e  w a s  g i v e n  t h a t  t h e  D e p a r t m e n t  was  

s e e k i n g  t h e  m a n d a t o r y  m i n i m u m  p e n a l t y  u n d e r  AS 4 3 . 7 0 . 0 7 5 ( d ) ( 2 ) ,  

f o r  a  t o t a l  f o r  b o t h  c a s e s  o f  65  d a y s  l i c e n s e  s u s p e n s i o n  a r d  

5800 f i n e .

F o l l o w i n g  n o t i c e  o f  t h e  p r o p o s e d  a d m i n i s t r a t i v e  l i c e n s e  

; u s p e r . s i o n  a n d  f i n e ,  MVT r e q u e s t e d  h e a r i n g s  o n  e a c h  o f  t h e  

t o t i c e s  o f  S u s p e n s i o n .  D i s c o v e r y  w a s  c o n d u c t e d  a . id  e v i d e n t i a r y  

e a r i n g s  w e r e  h e l d  r e g a r d i n g  e a c h  a l l e g e d  i n c i d e n t  i n  J u n e a u ,  

h e r e  MVT i s  l o c a t e d .  W i t n e s s e s  w e r e  c a l l e d  b y  b o t h  p a r t i e s  a n d  

h e  h e a r i n g  o f f i c e r  e n t e r e d  l e n g t h y  f i n d i n g s  o f  f a c t  a n d  

o n c l u s i o n s  o f  l a w .

S i n c e  n o  r e g u l a t i o n s  h a d  b e e n  a d o p t e d  r e g a r d i n g  t h e  h e a r i n g  

t r o c e d u r e ,  t h e  h e a r i n g  o f f i c e r  o r d e r e d  t h a t  t h e  h e a r i n g  w o u l d  

i n e r a l l y  f o l l o w i n g  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  g u i d  l i n e s . 1 

l e  h e a r i n g  o f f i c e r  g r a n t e d  M V T 's  m o t i o n  t o  c o m p e l  d i s c o v e r y  o f  

le  u n d e r c o v e r  p o l i c e  a g e n t ' s  p e r s o n n e l  f i l e  a n d  o t h e r  e v i d e n c e ,  

le h e a r i n g  o f f i c e r  a l s o  d e n i e d  t h e  s t a t e ' s  m o t i o n  t o  e x c l u d e

R e c . 2 2 .

R e c .  1 8 5 .
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d e f e n s e  e v i d e n c e ,  c o n c l u d i n g  t h a t  MVT c o u l d ,  c o n s i s t e n t  w i t h  d u e  

p r o c e s s  a n d  AS 1 1 . 7 6 . 1 0 0  ( a )  ( 1 ) ,  r a i s e  d e f e n s e s ,  i n c l u d i n g :  (1)

v h e t h e r  t h e  c l e r k  who m a k e  t h e  i l l e g a l  s a l e  w a s  n e g l i g e n t

D e c a u s e  o f  p o l i c e  m i s c o n d u c t ;  (2)  w h e t h e r  t h e  c l e r k  w a s  a c t i n g  

/ i t h i n  t h e  s c o p e  o f  a g e n c y  o r  e m p l o y m e n t  w h e n  t h e  t o b a c c o  

> r o d u c t  w a s  s o l d  b e c a u s e  s u c h  c o n d u c t  w as  a g a i n s t  c o m p a n y  

l o l i c y ;  (3)  w h e t h e r  t h e  c l e r k  w a s  e n t r a p p e d ;  a n d  (4)  w h e t h e r  t h e  

a l e  w as  t h e  r e s u l t  o f  g o v e r n m e n t  m i s c o n d u c t . 3 T h e  h e a r i n g

f f i c e r  a l s o  a c k n o w l e d g e d  t h a t  n o  f i n d i n g  o r  c o n c l u s i o n  i n  t h e

d m i n i s t r a t i v e  h e a r i n g  c o u l d  c o n t r a v e n e  t h e  c r i m i n a l  c o n v i c t i o n s  

f  t h e  e m p l o y e e s . ’

R a t z a t  V i o l a t i o n

A t  h e a r i n g  o n  t h e  R a t z a t  v i o l a t i o n ,  tw o  w i t n e s s e s  

e s t i f i e d ,  O f f i c e r  M a r k  P a r f i t t  a n d  R i c h a r d  G o d f r e y .  O f f i c e r  

i r f i t t  i s  t h e  o f f i c e r  who o b s e r v e d  t h e  u n d e r c o v e r  t o b a c c o  b u y s .

: .  G o d f r e y  i s  t h e  o w n e r  o f  MVT a n d  f o u r  o t h e r  c o n v e n i e n c e  

: o r e s  t h a t  d i s p e n s e  t o b a c c o  p r o d u c t s .

G o d f r e y ' s  t e s t i m o n y  a t  h e a r i n g  w a s  t o  t h e  e f f e c t  t h a t ,  i n  

0 2 ,  MVT h a d  a p p r o x i m a t e l y  $ 3 2 7 , 0 0 0  i n  t o b a c c o  s a l e s ,  w i t h  a 

o f i t  m a r g i n  o f  22% t o  24%, f o r  a n  a p p r o x i m a t e  n e t  p r o f i t  o f  

5 , 2 1 0  ( . 2 3  x  $ 3 2 7 , 0 0 0 ) .  G o d f r e y  t e s t i f i e d  t h a t  h e  a n t i c i p a t e d

I d .  a t  1 8 5 - 8 6

I d .  a t  186 .
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1 l o s t  s a l e s  o f  b e t w e e n  $ 1 , 0 0 0 - $ l , 5 0 0  p e r  d a y  i f  h i s  t o b a c c o  

l i c e n s e  i s  s u s p e n d e d .

G o d f r e y  h i r e d  R a t z a t  a s  a  s a l e s  c l e r k  a t  MVT a t  $ 8 . 0 0  p e r  

h o u r ,  t h e  s t a n d a r d  w a g e  f o r  MVT c l e r k s .  T h e r e  i s  a  h i g h  

t u r n o v e r  r a t e  f o r  c l e r k s  a t  MVT. G o d f r e y  t e s t i f i e d  t h a t  MVT d i d

i
n o t  h a v e  a  w r i t t e n  p o l i c y  f o r  c l e r k s  r e g a r d i n g  t o b a c c o  s a l e s  t o  

m i n o r s  d u r i n g  R a t z a t ' s  t e n u r e  b u t  t h a t  R a t z a t  w a s  t o l d  d a i l y  

a b o u t  A l a s k a  l a w  p r o h i b i t i n g  t o b a c c o  s a l e s  t o  m i n o r s .

O f f i c e r  P a r f i t t  t e s t i f i e d  t h a t  o n  F e b r u a r y  2 0 ,  2 0 0 2 ,  

a p p r o x i m a t e l y  t h r e e  w e e k s  a f t e r  R a t z a t  b e g a n  w o r k  a t  MVT, a  

woman u n d e r  t h e  a g e  o f  19 w o r k i n g  i n  a n  u n d e r c o v e r  c a p a c i t y  f o r  

p o l i c e  p u r c h a s e d  a  p a c k  o f  c i g a r e t t e s  f r o m  R a t z a t .  R a t z a t  d i d  

n o t  a s k  f o r  i d e n t i f i c a t i o n .  An o f f i c e r  o b s e r v e d  t h e  s a l e .

R a t z a t  w a s  c i t e d .  He t o l d  t h e  o f f i c e r  t h a t  h e  t h o u g h t  h e  h a d ,  

o n  a  p r i o r  o c c a s i o n ,  s e e n  t h e  g i r l ' s  i d e n t i f i c a t i o n .  R a t z a t  

p l e d  g u i l t y  t o  n e g l i g e n t  s a l e  o f  t o b a c c o  t o  a  m i n o r  i n  v i o l a t i o n  

o f  AS 1 1 . 7 6 . 1 0 0  o n  M a r c h  1 ,  2 0 0 2 .  S h o r t l y  a f t e r  t h e  s a l e ,

R a t z a t  t e n d e r e d  h i s  r e s i g n a t i o n .  G o d f r e y  l e t  h i m  w o r k  t h e  

r e m a i n d e r  o f  t h e  w e e k  b e f o r e  t e r m i n a t i n g  h i m .

A f t e r  t h e  R a t z a t  c i t a t i o n ,  G o d f r e y  b e g a n  h a v i n g  e m p l o y e e s  

s i g n  a w r i t t e n  a c k n o w l e d g m e n t  t h a t  t h e y  u n d e r s t o o d  t h e i r  

r e s p o n s i b i l i t i e s  r e g a r d i n g  t o b a c c o  s a l e s  a n d  u n d e r s t o o d  t h a t  

v i o l a t i o n  o f  t h e  l a w  c o u l d  r e s u l t  i n  c i t a t i o n  b y  p o l i c e  a n d  

e m p l o y m e n t  t e r m i n a t i o n .  L a t e r ,  a f t e r  t h e  s e c o n d  e m p l o y e e

O r d e r  o n  A p p e a l
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/ i o l a t i o n ,  G o d f r e y  b e g a n  u s i n g  a  c o m p u t e r  s o f t w a r e  p r o g r a m  t h a t  

r e q u i r e s  c l e r k s  t o  e n t e r  t h e  c u s t o m e r ' s  d a t e  o f  b i r t h  b e f o r e  a  

s a l e  c a n  o c c u r .

T h e  h e a r i n g  o f f i c e r  f o u n d  t h a t  M VT's  t r a i n i n g  p r o c e d u r e s  

; o r  R a t z a t  " c o u l d  h a v e  b e e n  b e t t e r  . . . . " 5 He a l s o  f o u n d  t h a t  

: a t z a t  w a s  w o r k i n g  w i t h i n  t h e  s c o p e  o f  h i s  e m p l o y m e n t  a t  t h e  

i m e  o f  t h e  u n l a w f u l  s a l e  a n d  t h a t  h e  w a s  c o n v i c t e d  o f  

e g l i g e n t l y  s e l l i n g  t o b a c c o  t o  a  m i n o r .

L a u r e n z a n a  V i o l a t i o n  

J u l i a  L a u r e n z a n a  w a s  e m p l o y e d  a t  MVT i n  J u l y  2 0 0 2 ,  f o u r  

o n t h s  a f t e r  t h e  R a t z a t  v i o l a t i o n .  A c c o r d i n g  t o  G o d f r e y ,  s h e  

a s  g i v e n  o n - t h e - j o b  t r a i n i n g  r e g a r d i n g  s a l e  o f  t o b a c c o  t o  

L n o r s ,  i n c l u d i n g  d a i l y  c a u t i o n s .  A l t h o u g h  G o d f r e y  t e s t i f i e d  

l a t  e m p l o y e e s  w e r e  r e q u i r e d  t o  s i g n  w r i t t e n  a c k n o w l e d g m e n t s  o f  

in p e n a l t i e s  f o r  s a l e  t o  m i n o r s ,  h e  d i d  n o t  i n t r o d u c e  a n y  

. g n e d  a c k n o w l e d g m e n t  b y  L a u r e n z a n a .

On J u l y  2 8 ,  2 0 0 2 ,  l e s s  t h a n  tw o  w e e k s  a f t e r  L a u r e n z a n a  

g a n  w o r k ,  s h e  s o l d  t o b a c c o  t o  a n  u n d e r a g e  u n d e r c o v e r  p o l i c e  

e n t . L a u r e n z a n a  l o o k e d  a t  t h e  j u v e n i l e ' s  i d e n t i f i c a t i o n  c a r d ,  

i c h  i d e n t i f i e d  h e r  a s  u n d e r a g e  f o r  t o b a c c o ,  b u t  s o l d  t h e  

g a r e t t e s  a n y w a y .  S h e  w a s  c i t e d  a n d  f i r e d  b y  t h e  s t o r e  m a n a g e r

R e c .  4 8 3 .
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1 a n  h o u r  l a t e r .  S h e  p l e d  g u i l t y  t o  n e g l i g e n t  s a l e  o f  t o b a c c o  t o  

a  m i n o r  i n  v i o l a t i o n  o f  AS 1 1 . 7 6 . 1 0 0  i n  J u l y  2 0 0 2 .  G o d f r e y  

t e s t i f i e d  t h a t  h e  o n l y  l e a r n e d  o f  L a u r e n z a n a ' s  c o n v i c t i o n  i n  

F e b r u a r y  2 0 0 3 .

A l t h o u g h  n o t i n g  t h e  p r o v i s i o n s  o f  t h e  a p p l i c a b l e  l i c e n s i n g  

s t a t u t e ,  o n l y  r e q u i r i n g  p r o o f  o f  a  t o b a c c o  s a l e  v i o l a t i o n  

r e s u l t i n g  i n  c o n v i c t i o n  c o m m i t t e d  w h i l e  t h e  e m p l o y e e  w a s  a c t i n g  

i n  t h e  c o u r s e  o f  t h e i r  e m p l o y m e n t  a s  a  p r e d i c a t e  f o r  

a d m i n i s t r a t i v e  s a n c t i o n s ,  t h e  h e a r i n g  o f f i c e r  e x p r e s s l y  r e j e c t e d  

^  I IM TV 's  a s s e r t i o n  t h a t ,  w i t h  r e s p e c t  t o  t h e  R a t z a t  a n d  L a u r e n z a n a

12 v i o l a t i o n s ,  MTV was  n o t  n e g l i g e n t .  T h e  h e a r i n g  o f f i c e r  f o u n d

13 II t h a t  " t h e  f a c t s  d o  n o t  s u p p o r t  t h e  a s s e r t i o n  . . . [ t j h e r e  w e r e

14 | | g a p s  i n  M V T 's  t r a i n i n g  p r o g r a m ,  a n d  i t  c o u l d  h a v e  b e t t e r  u s e d

15 || t h e  s t a t e ' s  t r a i n i n g  m a t e r i a l s . " 6 

F o l l o w i n g  h e a r i n g s ,  a  p r o p o s e d  3 1 - p a g e  d e c i s i o n  i s s u e d  o n

D e c e m b e r  2 2 ,  2 0 0 3 .  T h e  h e a r i n g  o f f i c e r  r e c o m m e n d e d  t h e  

s u s p e n s i o n  o f  MVT's t o b a c c o  e n d o r s e m e n t  o n  i t s  b u s i n e s s  l i c e n s e  

f o r  p e r i o d s  o f  20  d a y s  a n d  4 5  d a y s  r e s p e c t i v e l y  f o r  t h e  f i r s t  

a n d  s e c o n d  i n c i d e n t s ,  w i t h  f i n e s  o f  $ 3 0 0  a n d  $ 5 0 0 ,  r e s p e c t i v e l y .  

T h e  p r o p o s e d  d e c i s i o n s  a l l o w e d  f o r  a  s t a y  p e n d i n g  a p p e a l .  T h e  

C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  E c o n o m i c
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D e v e l o p m e n t  a d o p t e d  t h e  r e c o m m e n d e d  d e c i s i o n s  o f  t h e  h e a r i n g  

o f f i c e r .  T h i s  a p p e a l  f o l l o w e d .

T h e  A p p l i c a b l e  S t a t u t e  

AS 4 3 . 7 0 . 0 7 5 ( d )  s t a t e s  i n  p e r t i n e n t  p a r t :

I f  a  p e r s o n  who h o l d s  a n  e n d o r s e m e n t  i s s u e d  u n d e r  
t h i s  s e c t i o n ,  o r  a n  a g e n t  o r  a n  e m p l o y e e  o f  a  p e r s o n  
who h o l d s  a n  e n d o r s e m e n t  i s s u e d  u n d e r  t h i s  s e c t i o n  
a c t i n g  w i t h i n  t h e  s c o p e  t h e  a g e n c y  o r  e m p l o y m e n t ,  h a s  
b e e n  c o n v i c t e d  o f  v i o l a t i n g  AS 1 1 . 7 6 . 1 0 0  . . . t h e
d e p a r t m e n t  s h a l l  s u s p e n d  t h e  e n d o r s e m e n t  f o r  a  p e r i o d  
o f :

(1)  20 d a y s  a n d  i m p o s e  a  c i v i l  p e n a l t y  o f  $ 3 0 0  i f  
t h e  p e r s o n  h a d  n o t  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  
v i o l a t i n g  AS 1 1 . 7 6 . 1 0 0  . . . a n d  i s  n o t  o t h e r w i s e  
s u b j e c t  t o  t h e  s a n c t i o n s  d e s c r i b e d  i n  (2)  -  (4 )  o f  
t h i s  s u b s e c t i o n ;

(2)  45 d a y s  a n d  i m p o s e  a  c i v i l  p e n a l t y  o f  $ 5 0 0  
i f ,  w i t h i n  t h e  24  m o n t h s  b e f o r e  t h e  d a t e  o f  t h e  
d e p a r t m e n t ' s  n o t i c e  u n d e r  (m) o f  t h i s  s e c t i o n ,  t h e  
p e r s o n ,  o r  a n  a g e n t  o r  e m p l o y e e  o f  t h e  p e r s o n  w h i l e  
a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e  a g e n c y  o r  e m p l o y m e n t  o f  
t h e  p e r s o n ,  w a s  c o n v i c t e d  o n c e  o f  v i o l a t i n g  AS
1 1 . 7 6 . 1 0 0  . . . .

AS 4 3 . 7 0 . 0 7 5 (m) p r o v i d e s  i n  p e r t i n e n t  p a r t :

(m) T h e  d e p a r t m e n t  m ay  i n i t i a t e  s u s p e n s i o n  o f  a  
b u s i n e s s  l i c e n s e  e n d o r s e m e n t  o r  t h e  r i g h t  o o b t a i n  a  
b u s i n e s s  l i c e n s e  e n d o r s e m e n t  u n d e r  t h i s  s e c t i o n  b y  
s e n d i n g  t h e  p e r s o n  s u b j e c t  t o  t h e  s u s p e n s i o n  a  n o t i c e  
b y  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  o r  b y  
d e l i v e r i n g  t h e  n o t i c e  t o  t h e  p e r s o n .  T h e  n o t i c e  m u s t  
c o n t a i n  i n f o r m a t i o n  t h a t  i n f o r m s  t h e  p e r s o n  o f  t h e  
g r o u n d s  f o r  s u s p e n s i o n ,  t h e  l e n g t h  o f  a n y  s u s p e n s i o n  
s o u g h t ,  a n d  t h e  p e r s o n ' s  r i g h t  t o  a d m i n i s t r a t i v e  
r e v i e w  b e f o r e  t h e  d e p a r t m e n t .  A s u s p e n s i o n  b e g i n s  30 
d a y s  a f t e r  r e c e i p t  o f  n o t i c e  d e s c r i b e d  i n  t h i s  
s u b s e c t i o n  u n l e s s  t h e  p e r s o n  d e l i v e r s  a  t i m e l y  w r i t t e n  
r e q u e s t  f o r  a  h e a r i n g  t o  t h e  d e p a r t m e n t  i n  t h e  m a n n e r  
p r o v i d e d  b y  r e g u l a t i o n s  o f  t h e  d e p a r t m e n t .  I f  a  
h e a r i n g  i s  r e q u e s t e d  u n d e r  t h i s  s u b s e c t i o n ,  a  h e a r i n g  
o f f i c e r  o f  t h e  d e p a r t m e n t  s h a l l  d e t e r m i n e  t h e  i s s u e s



1

1

l:

i ;

1*

1?

1 6

11

ia

19

20

21

22

2 3

2 4

2 5

b y  u s i n g  Che p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t e s c  a n d  
s h a l l  c o n d u c e  Che h e a r i n g  i n  t h e  m a n n e r  p r o v i d e d  b y  
r e g u l a t i o n s  o f  Che  d e p a r t m e n t .  A h e a r i n g  u n d e r  t h i s  
s u b s e c t i o n  i s  l i m i t e d  t o  t h e  f o l l o w i n g  q u e s t i o n s :

(1)  w a s  t h e  p e i s o n  h o l d i n g  t h e  b u s i n e s s  
l i c e n s e  e n d o r s e m e n t ,  o r  a n  a g e n t  o r  e m p l o y e e  o f  t h e  
p e r s o n  w h i l e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e  a g e n c y  o r  
e m p l o y m e n t  o f  t h e  p e r s o n ,  c o n v i c t e d  b y  p l e a  o r  
j u d i c i a l  f i n d i n g  o f  v i o l a t i n g  AS 1 1 . 7 6 . 1 0 0 ,  1 1 . 7 6 . 1 0 6 ,  
o r  1 1 . 7 6 . 1 0 7  . . . .

AS 4 3 .  7 0 . 0 7 5 (q)  p r o v i d e s :

(q)  T h e  d e p a r t m e n t  m ay  a d o p t  r e g u l a t i o n s  t o  e s t a b l i s h  
a n  a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s  f o r  a c t i o n s  t a k e n  b y  
t n e  d e p a r t m e n t  u n d e r  t h i s  s e c t i o n .  AS 4 4 . 6 2  
( A d m i n i s t r a t i v e  P r o c e d u r e  A c t )  d o e s  n o t  a p p l y  t o  a 

h e a r i n g  u n d e r  t h i s  s e c t i o n .

AS 4 3 . 7 0 . 0 7 5 ( r )  p r o v i d e s :

( r )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  s a l e  o f  a  
p r o d u c t  c o n t a i n i n g  t o b a c c o  b y  a n  a g e n t  o r  e m p l o y e e  o f  
a  p e r s o n  who h o l d s  o r  i s  r e q u i r e d  t o  n o l d  a  b u s i n e s s  
l i c e n s e  e n d o r s e m e n t  u n d e r  t h i s  s e c t i o n  a t  t h e  l o c a t i o n  
o r  o u t l e t  i n  a  l o c a t i o n  f o r  w h i c h  t h e  e n d o r s e m e n t  w a s  
o r  w a s  r e q u i r e d  t o  b e  i s s u e d  i s  r e b u t t a b l y  p r e s u m e d  t o  
h a v e  b e e n  a  s a l e  w i t h i n  t h e  p e r s o n ' s  s c o p e  o f  a g e n c y  
o r  e m p l o y m e n t .

IS S U ES  PRESENTED ON APPEAL

T h e r e  a r e  e s s e n t i a l l y  f o u r  r e l a t e d  i s s u e s  p r e s e n t e d  o n  

: p e a l : (1 )  w h e t h e r  AS 4 3 . 7 0 . 0 7 5 (m) v i o l a t e s  c o n s t i t u t i o n a l  d u e

■ o c e s s  b y  i m p o s i n g  s t r i c t  c i v i l  l i a b i l i t y  f o r  f i n e  a n d  l i c e n s e  

s p e n s i o n  o n  t h e  l i c e n s e e  b a s e d  o n  a c r i m i n a l  c o n v i c t i o n  o f  a n  

p l o v e e  f o r  n e g l i g e n t  s a l e  o f  t o b a c c o  p r o d u c t s  t o  m i n o r s  w h i l e  

t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t ;  (2 )  w h e t h e r  t h e  

p a r t m e n t  e r r e d  i n  i t s  i n t e r p r e t a t i o n  o f  t h e  p r o v i s i o n  o n  

c c e s s i v e  p e n a l t i e s  f o u n d  i n  AS 4 3 . 7 0 . 0 7 5 ( m ) ( 3 ) ;  (3) w h e t h e r

e r  o n  A p p e a l

- 0 4 - 3 7 5  C l

G o d f r e y  v. State
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1 t h e  a b s e n c e  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s  g o v e r n i n g  p r o c e d u r a l  

a s p e c t s  o f  t h e  h e a r i n g  d e n i e d  MVT p r o c e d u r a l  d u e  p r o c e s s ;  a n d  

( 4 )  w h e t h e r  t h e  D e p a r t m e n t  s h o u l d  h a v e  d e c l a r e d  t h e  

c o n s t i t u t i o n a l i t y  o f  AS 4 3 . 7 0 . 0 7 5 .

STANDARD OF REVIEW

I
When r e v i e w i n g  a n  a g e n c y  d e c i s i o n  o n  a  q u e s t i o n  o f  l a w  t h a t  

r e q u i r e s  a g e n c y  e x p e r t i s e ,  t h e  r e v i e w i n g  c o u r t  u s e s  a  r e a s o n a b l e  

b a s i s  s t a n d a r d  o f  r e v i e w . 7 F o r  c o n s t i t u t i o n a l  d u e  p r o c e s s  

c l a i m s ,  i s s u e s  o f  f a c t  n o t  r e q u i r i n g  a g e n c y  e x p e r t i s e ,  s t a t u t o r y  

i n t e r p r e t a t i o n ,  a n d  q u e s t i o n s  o f  g e n e r a l  l a w ,  t h e  c o u r t  a p p l i e s  

t h e  i n d e p e n d e n t  j u d g m e n t  s t a n d a r d  o f  r e v i e w . 8 F i n a l l y ,  t h e  

s u b s t a n t i a l  e v i d e n c e  s t a n d a r d  i s  a p p l i e d  t o  a g e n c y  f i n d i n g s  o f  

f a c t . 9

D ISC U S S IO N  

C o n s t i t u t i o n a l  C h a l l e n g e s

MVT m a k e s  a  t h r e e - p r o n g e d  a t t a c k  o n  t h e  c o n s t i t u t i o n a l i t y  

o f  AS 4 3 . 7 0 . 0 7 5 .  M V T 's  f i r s t  a r g u m e n t  i s  t h a t  d u e  p r o c e s s  i s  

v i o l a t e d  b y  p r e d i c a t i n g  c i v i l  l i a b i l i t y  f o r  a  f i n e  a n d  l i c e n s e  

s u s p e n s i o n  o n  t h e  c r i m i n a l  c o n v i c t i o n  o f  a n  e m p l o y e e  f o r

L e u t h e  v .  S t a t e ,  C o m m e r c i a l  F i s h e r i e s  E n t r y  Cor . . 'n ,  2 0  P . 3 d  
5 4 7 ,  550  ( A l a s k a  2 0 0 1 ) .

I d .

I d .

O r d e r  o n  A p p e a l

I J U - 0 4 - 3 7 5  C l

G o d f r e y  v. S t a t e  

Dana 1n n
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n e g l i g e n t  s a l e  o f  t o b a c c o  p r o d u c t s  t o  m i n o r s .  MVT n e x t  a r g u e s  

t h a t  t h e  s t a t u t e  d e n i e s  d u e  p r o c e s s  b y  i m p o s i t i o n  o f  s t r i c t  

L i a b i l i t y  o n  t h e  e m p l o y e r  f o r  t h e  a c t s  o f  e m p l o y e e s ,  w i t h o u t  

a l l o w i n g  t h e  e m p l o y e r  t o  p r e s e n t  " d e f e n s e s . "  M VT's  t h i r d  d u e  

p r o c e s s  c h a l l e n g e  i s  t h a t  t h e  s t a t u t e  v i o l a t e s  d u e  p r o c e s s  b y

i
: a i l i n g  t o  p r o v i d e  f o r  a  " f u l l  a n d  f a i r "  h e a r i n g .

MVT c o r r e c t l y  c o n t e n d s  t h a t  i t  h a s  a  p r o p e r t y  r i g h t  i n  i t s  

i c e n s e  e n d o r s e m e n t  t o  s e l l  t o b a c c o  p r o d u c t s  t h a t  i s  p r o t e c t e d  

y  t h e  A l a s k a  C o n s t i t u t i o n . 10 B e f o r e  t h i s  p r o p e r t y  i n t e r e s t  c a n  

e  t a k e n ,  d u e  p r o c e s s  r e q u i r e s  t h a t  MVT i s  p r o v i d e d  w i t h  n o t i c e  

n d  " a n  o p p o r t u n i t y  t o  b e  h e a r d  i n  a  m e a n i n g f u l ,  i m p a r t i a l  

e a r i n g . " 11 T h e  o b v i o u s  n e x t  q u e s t i o n  i s  t h e  c o n s t i t u t i o n a l l y -  

s q u i r e d  s c o p e  o f  a  " m e a n i n g f u l  i m p a r t i a l "  h e a r i n g  b e f o r e  

s b a c c o  l i c e n s e  s u s p e n s i o n  a n d  a  f i n e  may b e  a d m i n i s t r a t i v e l y  

n p o s e d .

S c o p e  o f  Due P r o c e s s  R i g h t s  P r i o r  t o  T o b a c c o  L i c e n s e
S u s p e n s i o n

When d e t e r m i n i n g  t h e  r e q u i r e m e n t s  o f  d u e  p r o c e s s  i n  a  

. r t i c u l a r  s e t t i n g ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  a d o p t e d  t h e

S e e  F r o n t i e r  S a l o o n ,  I n c .  v .  A l c o h o l i c  B e v e r a g e  C o n t r o l  5 d . , 
4 P . 2 d  6 5 7 ,  659 ( A l a s k a  1 9 7 4 ) ( " f a ]  l i c e n s e  t o  e n g a g e  i n  a  
s i n e s s  e n t e r p r i s e  i s  o f  c o n s i d e r a b l e  v a l u e  t o  o n e  w h o  h o l d s  
" )  .

R o l l i n s  v .  S t a t e ,  D e p t ,  o f  R e v e n u e ,  A l c o h o l i c  B e v e r a g e  
o l  B o a r d ,  991  P . 2 d  2 0 2 ,  2 1 1  ( A l a s k a  1 9 9 9 ) .
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t e s t  s e t  o u t  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  M a t h e w s  v .

E l a r i d g e : 12

[ 0 ] u r  p r i o r  d e c i s i o n  i n d i c a t e  t h a t  i d e n t i f i c a t i o n  
o f  t h e  s p e c i f i c  d i c t a t e s  o f  d u e  p r o c e s s  g e n e r a l l y  
r e q u i r e s  c o n s i d e r a t i o n  o f  t h r e e  d i s t i n c t  f a c t o r s :
F i r s t ,  t h e  p r i v a t e  i n t e r e s t  t h a t  w i l l  b e  a f f e c t e d  b y  
t h e  o f f i c i a l  a c t i o n ;  s e c o n d ,  t h e  r i s k  o f  a n  e r r o n e o u s  
d e p r i v a t i o n  o f  s u c h  i n t e r e s t  t h r o u g h  t h e  p r o c e d u r e s  
u s e d ,  a n d  t h e  p r o b a b l e  v a l u e ,  i f  a n y ,  o f  a d d i t i o n a l  o r  
s u b s t i t u t e  p r o c e d u r a l  s a f e g u a r d s ;  a n d  f i n a l l y ,  t h e  
G o v e r n m e n t ' s  i n t e r e s t ,  i n c l u d i n g  t h e  f u n c t i o n  i n v o l v e d  
a n d  t h e  f i s c a l  a n d  a d m i n i s t r a t i v e  b u r d e n s  t h a t  t h e  
a d d i t i o n a l  o r  s u b s t i t u t e  p r o c e d u r a l  r e q u i r e m e n t  w o u l d  
e n t a i l . 13

T h e  M a t h e w s  t e s t ,  o r  s o m e  v a r i a n t  o f  i t ,  h a s  b e e n  a p p l i e d  i n  

m u l t i p l e  c o n t e x t s ,  w i t h o u t  s t r i c t  d e f e r e n c e  t o  w h e t h e r  t h e  

a c t i o n  w a s  c i v i l ,  c r i m i n a l  o r  a d m i n i s t r a t i v e  i n  n a t u r e . 14

4 2 4  U . S .  3 1 9 ,  96 S . C t .  8 9 3 ,  4 7  L . E d . 2 d  18 ( 1 9 7 6 ) .

W i l k e r s o n  v .  S t a t e ,  D e p t ,  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  
D i v .  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s , 993  P . 2 d  1 0 1 8 ,  1 0 2 5 - 2 6  
( A l a s k a  1 9 9 9 ) ,  q u o t i n g  M a t h e w s  v .  E l d r i d g e , 4 2 4  U . S .  a t  3 3 4 - 3 5 ,  

9 6  S . C t .  8 9 3 .

S e e ,  e . g . ,  W i l k e r s o n , s u p r a , 993  P . 2 d  a t  1 0 2 6  ( h o l d i n g  t h a t  
r e g u l a t i o n  w h i c h  a u t o m a t i c a l l y  d e n i e d  f o s t e r  c a r e  l i c e n s e  t o  a n y  
a p p l i c a n t  c h a r g e d  w i t h  a  " s e r i o u s  o f f e n s e "  w i t h i n  t h e  p r i o r  t e n  
y e a r s ,  w h e t h e r  o r  n o t  t h e  c h a r g e  r e s u l t e d  i n  c o n v i c t i o n ,  d i d  n o t  
d e n y  d u e  p r o c e s s  g i v e n  t h e  m i n i m a l  e c o n o m i c  i n t e r e s t  i n v o l v e d  
a n d  s i g n i f i c a n t  f i s c a l  a n d  a d m i n i s t r a t i v e  b u r d e n  o n  t h e  s t a t e t o  
a f f o r d  s u b s t i t u t e  p r o c e d u r a l  p r o t e c t i o n s ) ; H i l b e r s  v .  
M u n i c i p a l i t y  o f  A n c h o r a g e , 6 1 1  P . 2 d  3 1 ,  3 6 - 3 7  ( A l a s k a  
1 9 8 0 ) ( u p h o l d i n g  i r r e b u t t a b l e  p r e s u m p t i o n  t h a t  c o n v i c t i o n  f o r  
c e r t a i n  c r i m e s  w i t h i n  t w o  y e a r s  o f  a p p l i c a t i o n  f o r  m a s s a g e  
p a r l o r  l i c e n s e  d o e s  n o t  v i o l a t e  d u e  p r o c e s s  a n d  t h a t  r a t i o n a l  
r e l a t i o n  t e s t  a p p l i e s  t o  " r i g h t "  t o  p u r s u e  c h o s e n  v o c a t i o n ) ; 
J e f f c o a t  v .  S t a t e , 6 3 9  P . 2 d  3 0 8 ,  3 1 3 - 1 4  ( A l a s k a  A p p .
1 9 8 2 ) ( h o l d i n g  t h a t  s i n c e  d e f e n d a n t  i n  c r i m i n a l  c a s e  c o u l d  h a v e

O r d e r  o n  A p p e a l G o d f r e y  v .  S t a t e



A l t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  b e e n  c a l l e d  u p o n  

t o  d e f i n e  t h e  s c o p e  o f  d u e  p r o c e s s  t h a t  m u s t  b e  a f f o r d e d  b e f o r e  

a n  a d m i n i s t r a t i v e  s u s p e n s i o n  o f  t o b a c c o  l i c e n s e  m ay  o c c u r ,  i t  

h a s  t w i c e  a d d r e s s e d  d u e  p r o c e s s  i s s u e s  i n  t h e  a n a l o g o u s  a r e a  o f  

a d m i n i s t r a t i v e  l i q u o r  l i c e n s e  a c t i o n s .  I n  F r o n t i e r  S a l o o n ,  I n c .  

v .  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d , 15 t h e  c o u r t  h e l d  t h a t  b e f o r e  

t h e  B o a r d  c a n  s u s p e n d  a  l i q u o r  l i c e n s e ,  d u e  p r o c e s s  r e q u i r e s  

n o t i c e  a n d  a  h e a r i n g .  T h e  c o u r t ,  h o w e v e r ,  s t a t e d  " [ b ] e c a u s e  t h e  

d e t e r m i n a t i o n  t o  b e  m a d e  i s  s i m p l y  w h e t h e r  t o  i m p o s e  a t e m p o r a r y  

s a n c t i o n  [ s u s p e n s i o n  o f  t h e  l i q u o r  l i c e n s e  a n d ,  i f  i m p o s e d ,  i t s  

e x t e n t  r a t h e r  t h a n  a n  a d j u d i c a t i o n  o f  g u i l t  o r  i n n o c e n c e ,  i t  i s

d e f e n d e d  a g a i n s t  c h a r g e  o f  d r i v i n g  w i t h  s u s p e n d e d  l i c e n s e  o n  t h e  
b a s i s  o f  r e a s o n a b l e  l a c k  o f  n o t i c e  o f  r e v o c a t i o n ,  t h e  l a c k  o f  
s t a t u t o r y  n o t i c e  r e q u i r e m e n t s  d i d  n o t  r e n d e r  h i s  c o n v i c t i o n  a 
v i o l a t i o n  o f  d u e  p r o c e s s )  .

S e e  a l s o  N e l s o n  v .  S t a t e , 3 8 7  P . 2 d  9 3 3 ,  9 3 5  ( A l a s k a  
1 9 6 4 ) ( u p h o l d i n g  s t r i c t  l i a b i l i t y  a g a i n s t  d u e  p r o c e s s  c h a l l e n g e  
u n d e r  r e g u l a t i o n  p r o h i b i t i n g  t h e  t a k i n g  o f  b e a r  c u b s  s i n c e  
r e g u l a t i o n  w o u l d  o t h e r w i s e  b e  d i f f i c u l t  t o  e n f o r c e ) ; A l a s k a  
B o a r d  o f  F i s h  a n d  Game v .  L o e s c h e , 5 3 7  P . 2 d  1 1 2 2 ,  1 1 2 6 - 2 7  
( A l a s k a  1 9 7 5 ) ( h o l d i n g  t h a t  v a l i d  b a s i s  e x i s t e d  f o r  r e v o c a t i o n  o f  

g u i d e  l i c e n s e  w h e r e  B o a r d  f o u n d  L o e s c h e  c o m m i t t e d  v i o l a t i o n s  o f  
g a m e  l a w s ;  r e c o r d  w a s  c l e a r  t h a t  B o a r d  m a k e  r e q u i r e d  f i n d i n g  o f  
v i o l a t i o n ,  t h u s  l e a v i n g  i t  u n n e c e s s a r y  t o  r e a c h  v a l i d i t y  o f  
o t h e r  f i n d i n g s ) ;  J a v e d  v .  D e p a r t m e n t  o f  P u b l i c  S a f e t y , 926  P . 2d 
6 2 0 ,  6 2 3 - 2 4  ( A l a s k a  1 9 9 6 ) ( h o l d i n g  t h a t  a c c u s e d  a t  d r i v e r ' s  
l i c e n s e  r e v o c a t i o n  h e a r i n g  m u s t  h a v e  t h e  a b i l i t y  t o  c o n t e s t  
i s s u e s  o f  c e n t r a l  i m p o r t a n c e ,  i n c l u d i n g  w h e t h e r  d e f e n d a n t  was  
d r i v i n g ) .

13 524 P . 2 d  6 5 7 ,  6 5 9  ( A l a s k a  1 9 7 4 ) .
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1 n o t  n e c e s s a r y  i n  o u r  o p i n i o n  f o r  t h e  B o a r d  t o  m a k e  w r i t t e n

2 II f i n d i n g s  o r  t o  f i l e  a  w r i t t e n  o p i n i o n  e x p l a i n i n g  i t s  a c t i o n ,  s o

3 " l o n g  a s  i t  r e a c h e s  a  d e c i s i o n  a f t e r  h e a r i n g  a p p e l l a n t ' s

4 16 
i p r e s e n t a t i o n . "

5

6

10

I n  F r o n t i e r , t h e  a d m i n i s t r a t i o n  a c t i o n  a t  i s s u e  i n v o l v e d

I I
s u s p e n s i o n  o f  t h e  l i q u o r  l i c e n s e  f o r  t h e  c o r p o r a t e  l i c e n s e  

h o l d e r ' s  c o n v i c t i o n  f o r  a l l o w i n g  a  m i n o r  o n  t h e  p r e m i s e s .  T h e  

c o u r t  m e n t i o n e d  b u t  d i d  n o t  d e c i d e  t h e  e x t e n t  o f  h e a r i n g  

c o n s t i t u t i o n a l l y  r e q u i r e d  w h e r e ,  a s  h e r e ,  t h e  l e g i s l a t u r e  h a s

d e c r e e d  t h a t  a  m a n d a t o r y  s u s p e n s i o n  o f  a  l i c e n s e  s h a l l  o c c u r

12 f o l l o w i n g  c o n v i c t i o n  o f  a  c r i m e .  T h e  c o u r t  h o w e v e r  h e l d  t h a t

13 t h e  o u t c o m e  i n  o n e  p r o c e e d i n g  m ay  n o t  r e s u l t  i n  s u b s e q u e n t

14 || d e p r i v a t i o n  o f  r i g h t s  t h a t  w e r e  n o t  l i t i g a t e d  o r  s u b j e c t  t o

15 | | d e p r i v a t i o n  i n  t h e  p r i o r  p r o c e e d i n g . 17 

I n  R o l l i n s  v .  S t a t e ,  D e p t ,  o f  R e v e n u e ,  A l c o h o l i c  B e v e r a g e

C o n t r o l  B o a r d , 18 t h e  s u p r e m e  c o u r t  w a s  c a l l e d  u p o n  t o  r e v i e w  t h e

a d m i n i s t r a t i v e  r e v o c a t i o n  o f  a  l i q u o r  l i c e n s e  w h e r e  t h e  l i c e n s e

h a d  n o t  b e e n  a c t i v e  w i t h i n  s t a t u t o r y  g u i d e l i n e s .  T h e  c o u r t  

r e i t e r a t e d  t h e  m i n i m a l  h e a r i n g  r e q u i r e m e n t s  s e t  f o r t h  i n  

F r o n t i e r  S a l o o n  w h e r e  t h e  p r o c e d u r e  a t  i s s u e  i s  n o t  o n e  t o
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I d .

I d . a t  6 0 .

991 P . 2 d  2 0 2 ,  211 ( A la s k a  1 9 9 9 )

O r d e r  o n  A p p e a l
t  T T i . m . n c  n r

G o d f r e y  v .  S t a r e
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d e t e r m i n e  g u i l t  o r  i n n o c e n c e  o f  t h e  l i c e n s e e  b u t ,  r a t h e r ,  

i n v o l v e s  " f a i l u r e  t o  o p e r a t e  t h e  l i c e n s e  a s  r e q u i r e d  b y  s t a t u t e  

a n d  r e g u l a t i o n . " 19

N o t a b l y ,  R o l l i n s  c l a i m e d ,  s i m i l a r  t o  t h e  c l a i m  h e r e ,  t h a t  

t h e  f i n a n c i a l  i m p a c t  o f  r e v o c a t i o n  o f  h e r  l i q u o r  l i c e n s e  w as  s o

i
e x t r e m e  t n a t  s h e  s h o u l d  h a v e  s i g n i f i c a n t  p r o c e d u r a l  s a f e g u a r d s ,

i n c l u d i n g  a  j u d i c i a l  h e a r i n g  o r  t r i a l .  T h e  c o u r t  d i s a g r e e d  t h a t

s u c h  p r o t e c t i o n  was  n e e d e d  w h e r e  l i c e n s e  r e v o c a t i o n  w a s  b a s e d  o n

" f i t n e s s  o r  o t h e r  p u b l i c  c o n s i d e r a t i o n s "  r a t h e r  t h a n  t h e

c r i m i n a l i t y  o f  t h e  l i c e n s e  h o l d e r . 20 T h e  c o u r t  c o n c l u d e d  t h a t

R o l l i n s ' s  c r i m i n a l i t y  w as  n o t  t h e  b a s i s  o f  t h e  l i c e n s e  d e n i a l ;

r a t h e r ,  i t  w a s  h e r  f a i l u r e  t o  o p e r a t e  t h e  l i c e n s e  a s  r e q u i r e d  b y

s t a t u t e  a n d  r e g u l a t i o n .

AS 4 3 . 7 0 . 0 7 5 (m) D oes  N o t  P r e d i c a t e  L i a b i l i t y  f o r  A d m i n i s t r a t i v e  
S a n c t i o n s  S o l e l y  o n  t h e  C o n v i c t i o n  o f  M VT's  E m p l o y e e s  f o r

T o b a c c o - R e l a t e d  O f f e n s e s

MVT a r g u e s  t h a t  i t  w a s  d e n i e d  a  m e a n i n g f u l  p r e - s u s p e n s i o n  

h e a r i n g  b e c a u s e ,  u n d e r  t h e  s t a t u t e ,  c i v i l  l i a b i l i t y  i s  

p r e d i c a t e d ,  a t  l e a s t  i n  p a r t ,  o n  t h e  c o n v i c t i o n  o f  a n  e m p l o y e e  

f o r  n e g l i g e n t  s a l e  o f  t o b a c c o  t o  a  m i n o r .  AS 4 7 . 3 0 . 0 7 5 (m) 

p r o v i d e s  t h a t  t h e  f o l l o w i n g  f a c t u a l  q u e s t i o n s  m u s t  b e  r e s o l v e d  

a t  a n  a d m i n i s t r a t i v e  h e a r i n g  o n  c x v i l  s a n c t i o n s :  w h e t h e r  t h e
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l i c e n s e e  o r  t h e  l i c e n s e e ' s  a g e n t  o r  e m p l o y e e  " w h i l e  a c t i n g  

v i t h i n  t h e  s c o p e  o f  t h e  a g e n c y  o r  e m p l o y m e n t  o f  t h e  p e r s o n ,  

: o n v i c t e a  b y  p l e a  o r  j u d i c i a l  f i n d i n g  o f  v i o l a t i n g  AS 1 1 . 7 6 . 1 0 0 ,  

L I . 7 6 . 1 0 6 ,  o r  1 1 . 7 6 . 1 0 7  . .

T h i s  s t a t u t o r y  p r o v i s i o n  i s  n o t  a  m o d e l  o f  c l a r i t y  o r
j

; e n t e n c e  c o n s t r u c t i o n .  H o w e v e r ,  t h e  c r i m i n a l  c o n v i c t i o n s  o f  t h e  

[VT e m p l o y e e s  d i d  n o t  a u t o m a t i c a l l y  r e s u l t  i n  MVT's  l i c e n s e  

u s p e n s i o n / f i n e  b e c a u s e ,  b y  s t a t u t e ,  t h e  l i c e n s e e  i s  e n t i t l e d  t o  

r i o r  n o t i c e  a n d  t h e  o p p o r t u n i t y  f o r  a  h e a r i n g  b e f o r e  s a n c t i o n s  

r e  i m p o s e d .  A l s o ,  t h e  s t a t u t e  a t  l e a s t  i m p l i c i t l y  r e q u i r e s  

r o o f  o f  a n  i l l e g a l  s a l e  b y  a n  e m p l o y e e  i n  o r d e r  t o  e s t a b l i s h  

b e  e x p l i c i t  s t a t u t o r y  r e q u i r e m e n t  f o r  l i c e n s e  s u s p e n s i o n ,  i . e . ,  

o a t  t h e  e m p l o y e e s  w e r e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  

n p l o y m e n t  a t  t h e  t i m e  o f  t h e  i l l e g a l  s a l e s .

To t h e  e x t e n t  t h a t  MVT a r g u e s  t h a t  t h e  c r i m i n a l  c o n v i c t i o n s  

: i ^ s  e m p l o y e e s  w e r e  u s e d  t o  p r e c l u d e  i t  f r o m  d e f e n d i n g  a g a i n s t  

le  f a c t u a l  b a s i s  f o r  t h e  s u s p e n s i o n ,  t h e  r e c o r d  d e m o n s t r a t e s  

Lat MVT w a s  g i v e n  n o t i c e  a n d  t h e  o p p o r t u n i t y  t o  p r e s e n t  a l l  

■ f e n s e s  a v a i l a b l e  t o  t h e  a s s e r t i o n  t h a t  t h e  e m p l o y e e s  w e r e  

t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t  a t  t h e  t i m e  o f  t h e  

l e g a l  a c t s  g i v i n g  r i s e  t o  t h e  c o n v i c t i o n s .

I t  w o u l d  b e  i l l o g i c a l  t o  a s s u m e  t h a t  t h e  l e g i s l a t u r e ' s  
f e r e n c e  t o  a c t s  w i t h i n  t h e  s c o p e  o f  a g e n c y  o r  e m p l o y m e n t  t o

e r  o n  A p p e a l  G o d f r e y  v .  s t a t e
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I n  t h i s  c a s e ,  MVT was g i v e n  p r i o r  n o t i c e  o f  t h e  p r o p o s e d

s u s p e n s i o n s .  I t  w as  p r o v i d e d  d i s c o v e r ;  a n d  m o t i o n  p r a c t i c e .  I t  

w a s  p e r m i t t e d  t o  p r e s e n t  d e f e n s e s  t o  l i c e n s e  s u s p e n s i o n  a n d  

f i n e ,  i n c l u d i n g  a l l  i s s u e s  g o i n g  t o  t h e  q u e s t i o n  o f  w h e t h e r  t h e

MVT e m p l o y e e s  w e r e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t

a t  t h e  t i m e  o f  t h e i r  i l l e g a l  a c t s .  T h e  h e a r i n g  o f f i c e r  f o u n d  

t h a t  t h e  e m p l o y e e s  c o m m i t t e d  t h e  i l l e g a l  a c t s  w h i l e  i n  t h e  

c o u r s e  a n d  s c o p e  o f  t h e i r  e m p l o y m e n t  a n d  t h a t  e a c h  e m p l o y e e  w as  

c o n v i c t e d  o f  t h e  a l l e g e d  c r i m i n a l  a c t .  T h e s e  f a c t  f i n d i n g s  a r e  

II s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  i n  t h e  r e c o r d .

19 || MVT a l s o  a p p e a r s  t o  a r g u e  t h a t  d e s p i t e  t h e  h e a r i n g

13 | | o f f i c e r ' s  o r d e r  t h a t  a l l  d e f e n s e s  t o  l i a b i l i t y  w o u l d  b e

14 c o n s i d e r e d ,  t h e  o r d e r  w a s  u n t r u e  b e c a u s e  t h e  h e a r i n g  o f f i c e r

15 a l s o  s t a t e d  t h a t  u h e  a d m i n i s t r a t i v e  r e v o c a t i o n  h e a r i n g  c o u l d  n o t

16 || c h a n g e  t h e  r e s u l t  i n  t h e  c r i m i n a l  c a s e s .

I t  i s  o f  c o u r s e  t r u e  t h a t  a n  a d m i n i s t r a t i v e  h e a r i n g  o n  a

t o b a c c o  l i c e n s e  s u s p e n s i o n  r e q u e s t  t h a t  d o e s  n o t  i n v o l v e  t h e  

s a m e  p a r t i e s  i n v o l v e d  i n  a  c r i m i n a l  c a s e  c a n  n o t  r e v e r s e  t h e  

v e r d i c t / j u d g m e n t  i n  t h e  c r i m i n a l  c a s e .  H o w e v e r ,  t h i s  d o e s  n o t  

m e a n  t h a t  f a c t - f i n d i n g  o n  i s s u e s  i n v o l v e d  i n  t h e  a d m i n i s t r a t i v e  

h e a r i n g  n o t  i n v o l v e d  i n  t h e  c r i m i n a l  c a s e ,  i . e . ,  w h e t h e r  MVT 

e m p l o y e e s  v i o l a t e d  t o b a c c o  l a w s  w h i l e  i n  t h e  c o u r s e  a n d  s c o p e  o f
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r e l a t e  t o  t h e  t i m e  o f  c o n v i c t i o n ,  a s  o p p o s e d  t o  t h e  t i m e  o f  t h e

O r d e r  on Appear 
T . T M - n a - ^ ^  r t

Godf r e y  v . S c a r e
D a n a  1 *7 /-, f  0*7



1 t h e i r  e m p l o y m e n t  a n d  w e r e  c o n v i c t e d  f o r  s a m e ,  i s  n e c e s s a r i l y

2 c o m p r o m i s e d .  T h e  i s s u e s  i n  t h e  t w o  p r o c e e d i n g s ,  w h i l e  r e l a t e d ,

3 a r e  n o t  i d e n t i c a l .  L i k e  t h e  s i t u a t i o n  i n  R o l l i n s ,  t h e  c o r e

4

5

6

7

8 

9

10

11

q u e s t i o n  p r e s e n t e d  b y  t h e  s t a t u t e  i s  n o t  w h e t h e r  MVT e n g a g e d  i n  

c r i m i n a l  c o n d u c t  b u t  w h e t h e r  t h e  l i c e n s e  w a s  b e i n g  o p e r a t e d  a s  

r e q u i r e d  b y  s t a t u t e  a n d  r e g u l a t i o n ,  w i t h o u t  e m p l o y e e s  p r o v i d i n g  

t o b a c c o  t o  m i n o r s  d u r i n g  t h e  s c o p e  a n d  c o u r s e  o f  e m p 1 ~ y m e n t .

MVT Was N o t  D e n i e d  A F a i r  H e a r i n g  

M V T 's  s e c o n d  a r g u m e n t  t n a t  i t  w a s  d e n i e d  a  " f a i r "  h e a r i n g  

w i t h i n  t h e  m e a n i n g  o f  t h e  D ue  P r o c e s s  C l a u s e  i s  a g a i n  p r e m i s e d  

i t  l i o n  i t s  t h e o r y  t h a t ,  d e s p i t e  b e i n g  g i v e n  t h e  o p p o r t u n i t y  f o r

13 n o t i c e ,  d i s c o v e r y ,  p r e - h e a r i n g  m o t i o n  p r a c t i c e ,  a n  i n - p e r s o n

14 e v i d e n t i a r y  h e a r i n g  i n  M T V 's  c o m m u n i t y ,  t h e  r i g h t  t o  c a l l

15 w i t n e s s e s  a n d  c r o s s - e x a m i n e  a d v e r s e  w i t n e s s e s ,  a  r e c o r d e d

16 I I a d m i n i s t r a t i v e  p r o c e e d i n g ,  a n d  l e n g t h y  a n d  t h o r o u g h  f a c t  a n d  l a w  

f i n d i n g s ,  i t  w as  d e n i e d  a  f a i r  h e a r i n g  o r  t h e  o p p o r t u n i t y  t o  

p r e s e n t  d e f e n s e s .  F o r  t h o s e  r e a s o n s  p r e v i o u s l y  s t a t e d ,  t h i s  d u e

I p r o c e s s  c h a l l e n g e  f a i l s ,  g i v e n  t h e  p r o c e s s  a f f o r d e d  i n  t h i s  

c a s e .  N o t a b l y ,  t h e  p r o c e s s  a f f o r d e d  i n  t h i s  c a s e  f a r  e x c e e d s  

t h a t  m i n i m a l  p r o c e s s  s u g g e s t e d  a s  a p p r o p r i a t e  i n  F r o n t i e r  S a l o o n

23

24

25

a n d  R o l l i n s

MTV Was P e r m i t t e d  t o  P r e s e n t  D e f e n s e s  t o  S c o p e  o f
E m p l o y m e n t

i l l e g a l  a c t s  g i v i n g  r i s e  t o  t h e  c o n v i c t i o n .

O r d e r  o n  A p p e a l
t - r r t . n a . n c  r  r

G o d f r e y  v. Stac*
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MVT a l s o  a p p e a r s  t o  a s s e r t  t h a t  t h e  h e a r i n g  o f f i c e r  a n d / o r  

t h e  s t a t u t e  i m p r o p e r l y  " a s c r i b e s  s c o p e  o f  e m p l o y m e n t  t o  i n c l u d e  

t h e  c o m m i s s i o n  o f  a  c r i m i n a l  v i o l a t i o n . " 22 W h i l e  t h i s  a r g u m e n t  

i s  n o t  p a r t i c u l a r l y  d e v e l o p e d ,  i t  a p p e a r s  t h a t  M V T 's  a r g u m e n t  i s  

t o  t h e  e f f e c t  t h a t  t h e  s t a t u t e  d o e s  n o t  a l l o w  t h e  e m p l o y e r ,  MVT, 

t o  d e f e n d  o n  t h e  g r o u n d  t h a t  t h e  e m p l o y e e  w a s  n o t  a c t i n g  w i t h i n  

t h e  s c o p e  o f  t h e i r  e m p l o y m e n t  a t  t h e  t i m e  o f  t h e  i l l e g a l  s a l e .  

T h i s  a r g u m e n t  i s  c o n t r a r y  t o  t h e  e x p r e s s  o r d e r  o f  t h e  h e a r i n g  

o f f i c e r  t h a t  s c o p e  o f  e m p l o y m e n t  d e f e n s e s  c o u l d  b e  r a i s e d  a n d  

t h a t  s u c h  a r g u m e n t s  w e r e  i n  f a c t  m a de  a n d  c o n s i d e r e d  b y  t h e  

h e a r i n g  o f f i c e r .

MVT's  a r g u m e n t  a p p e a r s  t o  b e  m o r e  o f  a  l e g a l  o n e  -  t h a t  a n  

e m p l o y e e  i s  n e c e s s a r i l y  n o t  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  

e m p l o y m e n t  i f  t h e y  c o m m i t  a  n e g l i g e n t  o r  o t h e r w i s e  c r i m i n a l  a c t  

w h i l e  s o  e m p l o y e d  s o  l o n g  a s  t h e  e m p l o y e r  h a s  a  p o l i c y  t h a t  

p r o h i b i t s  n e g l i g e n t  o r  i l l e g a l  c o n d u c t .

M VT's  t h e o r y  o f  s c o p e  o f  e m p l o y m e n t  i s  i n c o n s i s t e n t  w i t h  

A l a s k a  l a w ,  w h i c h  g e n e r a l l y  h o l d s  t h a t  s o  l o n g  a s  t h e  c o n d u c t  a t  

i s s u e  a r i s e s  o u t  o f  a n d  i s  r e a s o n a b l y  i n c i d e n t a l  t o  t h e  

e m p l o y e e ' s  l e g i t i m a t e  w o r k  a c t i v i t i e s  a n d  m o t i v a t i o n  t o  s e r v e  

t h e  c o m p a n y ,  o t h e r w i s e  u n l a w f u l  c o n d u c t  may p r o p e r l y  b e  f o u n d  t o

Page i  t o  A p p e l l a n t ' s  O p e n in g  B r i e f .

G o d f r e y  v .  S c a r eO r d e r  o n  A p p e a l
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De w i t h i n  t h e  s c o p e  o f  e m p l o y m e n t . 23 T h e  h e a r i n g  o f f i c e r  

o r o p e r l y  a p p l i e d  t h e  a p p l i c a b l e  l a w  i n  d e c i d i n g  t h i s  i s s u e .  

S i m p l y  b e c a u s e  MVT d i d  n o t  p r e v a i l  o n  i t s  d e f e n s e  t h a t  t h e  

. 1 l e g a l  c o n d u c t  w a s  o u t s i d e  t h e  s c o p e  o f  e m p l o y m e n t  d o e s  n o t  

i q u a t e  t o  d e n i a l  o f  t h e  r i g h t  t o  a s s e r t  a  d e f e n s e .

i
MTV Was N o t  D e n i e d  t h e  R i g h t  t o  P r e s e n t  S c i e n t e r  o r  

N e g l i g e n c e  D e f e n s e s

MVT a l s o  a s s e r t s  t h a t  i t  w a s  u n c o n s t i t u t i o n a l l y  d e n i e d  t h e  

p p o r t u n i t y  t o  p r e s e n t  a  s c i e n t e r  o r  n e g l i g e n c e  d e f e n s e .  I t  i s  

o t  p a r t i c u l a r l y  c l e a r  i f  t h i s  c l a i m  i s  m a d e  a s  t o  t h e  

m p l o y e e s '  n e g l i g e n c e  o r  M V T 's  i n d e p e n d e n t  n e g l i g e n c e ,  o r  b o t h .

T h e  o n l y  a r g u a b l e  f a c t u a l  d e f e n s e  p r e s e n t e d  b y  MVT a s  t o  

ne  n e g l i g e n c e  o f  o n e  o f  i t s  e m p l o y e e s  w a s  t h e  a p p a r e n t  t h e o r y  

: e n t r a p m e n t  b a s e d  o n  t h e  s t a t e m e n t  b y  R a t z a t  (who d i d  n o t  

i s t i f y )  t o  O f f i c e r  P a r f i t t  t h a t  h e  " t h o u g h t "  h e  m i g h t  h a v e  s e e n  

l e  u n d e r c o v e r  a g e n t  b e f o r e  a n d  l o o k e d  a t  i d e n t i f i c a t i o n  a t  t h a t  

i r l i e r  p o i n t .  E v e n  a s s u m i n g  t h e  h e a r i n g  o f f i c e r  g a v e  s o m e  

l i g h t  t o  t h i s  h e a r s a y  s t a t e m e n t ,  t h e  r e c o r d  i s  r e p l e t e  w i t h  

. b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  h e a r i n g  o f f i c e r ' s  f i n d i n g s  

a t  e a c h  e m p l o y e e  c o m m i t t e d  t h e  i l l e g a l  a c t s  c h a r g e d ,  n e g l i g e n t  

l e  o f  t o b a c c o  t o  m i n o r s .

S e e  L a i d l a w  T r a n s i t ,  I n c .  v .  C r o u s e , 53 P . 3 d  1 0 9 3 ,  1 0 9 8  
l a s k a  2 0 0 2 )  ( i m p o s i n g  v i c a r i o u s  l i a b i l i t y  f o r  p u n i t i v e  d a m a g e s  
a r e  e m p l o y e e  b u s  d r i v e r  d r o v e  b u s  o f f  t h e  r o a d  w h i l e  u n d e r  t h e  
f l u e n c e  o f  m a r i j u a n a ) .

ir on A p p e a l
n a -3 n c  n r

G o d f r e v  v .  S o a t e



1

1 •

i :

I E

16

17

18

19

20

21

22

23

24

25

The o n l y  o t h e r  o s t e n s i b l e  l e g a l  t h e o r y  o f  d e f e n s e  p o s i t e d

b y  MVT f o r  i t s  e m p l o y e e s  w a s  i t s  " g e n e r a l "  e n t r a p m e n t  a r g u m e n t .  

T h i s  a r g u m e n t  i s  co  t h e  e f f e c t  t h a t  t h e  m e r e  a c t  o f  e n g a g i n g  i n  

a n  u n d e r c o v e r  t o b a c c o  s t i n g  o p e r a t i o n  i s  " e n t r a p m e n t . "  C o u r t s  

f a r  w i s e r  t h a n  t h i s  o n e  h a v e  r e j e c t e d  s u c h  a r g u m e n t s . 24 T h e  

n e a r i n g  o f f i c e r  r e j e c t e d  t h i s  d e f e n s e  a s  a  m a t t e r  o f  l a w ,  

c o n c l u d i n g  t h a t  i t  c o u l d  n o t  b e  c o n s i d e r e d  i n  t h e  a d m i n i s t r a t i v e  

l e a r i n g  a n d  a s  a  m a t t e r  o f  f a c t ,  a s  n o t  s u p p o r t e d  b y  t h e  

i v i d e n c e .  W h i l e  t h e  c o u r t  r e s p e c t f u l l y  d i s a g r e e s  t h a t  t h e  

l e f e n s e  i s  n e c e s s a r i l y  u n a v a i l a b l e  i n  ar.  a d m i n i s t r a t i v e  l i c e n s e  

• e v o c a t i o n  h e a r i n g ,  t h e r e  i s  s u b s t a n t i a l  r e c o r d  s u p p o r t  f o r  t h e  

. e a r i n g  o f f i c e r ' s  a l t e r n a t i v e  f a c t  f i n d i n g  t h a t  t h e  d e f e n s e  w a s  

o t  s u p p o r t e d  b y  t h e  e v i d e n c e .

MVT May C o n s t i t u t i o n a l l y  B e  H e l d  L i a b l e  f o r  A d m i n i s t r a t i v e  
a u c t i o n s  f o r  t h e  N e g l i g e n t  A c t s  o f  i t s  E m p l o y e e s ;  M o r e o v e r ,  t h e  
e a r i n g  O f f i c e r  F o u n d  t h a t  MVT Was I n d e p e n d e n t l y  N e g l i g e n t

S e e  F e t t e r s  v .  U n i t e d  S t a t e s , 2 6 0  F .  1 4 2  ( 9 th C i r .  1 9 1 9 ) ,  
a r t .  d e n .  2 5 1  U . S .  5 5 4 ,  4 0  S . C t .  1 1 9 ,  64 L . E d .  4 1 2  
L92 9) ( h o l d i n g  t h a t  w h e r e  n o t h i n g  m o r e  c h a n  a  s i m p l e  r e q u e s t  t o  
i k e  a n  u n l a w f u l  s a l e  o f  a n  i n t o x i c a n t  a p p e a r s ,  t h e  f a c t  t h a t  
\ e  s o l i c i t a t i o n  w as  b y  a  d e c o y  d o e s  n o t  m a k e  t h e  d e f e n s e  o f  
i t r a p r n e n t  a v a i l a b l e )  ; R o b e r t s  v .  I l l i n o i s  L i q u o r  C o n t r o l  
e m i s s i o n ,  206  N . E . 2 d  7 9 9 ,  8 0 3  ( I l l . A p p .  1 9 6 5 )  ( s a m e )  ; P r o v i g o  
) r p o r a t i o n  v .  a l c o h o l i c  B e v e r a g e  C o n t r o l  A p p e a l s  B o a r d , 8 6 9  
2 d  1 1 6 3 ,  1 1 6 7 - 6 8  ( C a l . 1 9 9 4 ) ( h o l d i n g  t h e r e  was  n o  u n f a i r  

i t r a p m e n t  b y  t h e  u s e  o f  m a t u r e  l o o k i n g  a l c o h o l  p u r c h a s e r s ;  
: l l e r s  c a n  p r o t e c t  t h e m s e l v e s  b y  i n s i s t i n g  o n  a d e q u a t e  
. e n t i f i c a t i o n )  .

ler on A p p e a l  G o d f r e y  v. S t a t e
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3
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5

1 MVT a l s o  a r g u e s  t h a t : ,  g i v e n  t h e  e c o n o m i c  i m p a c t  o f  l i c e n s e  

s u s p e n s i o n ,  t h e  s t a t u t e  c a n  n o t  w i t h s t a n d  c o n s t i t u t i o n a l  

s c r u t i n y  u n l e s s  s o m e  m e n s  r e a  o r  g u i l t y  m e n t a l  s t a t e  i s  p r o v e d  

a g a i n s t  t h e  l i c e n s e e .  nVT e s s e n t i a l l y  a r g u e s  t h a t  i t  i s  a

[ v i o l a t i o n  o f  d u e  p r o c e s s  t o  s u b j e c t  a n  e m p l o y e r  t o  c i v i l

6 I i
p e n a l t i e s  f o r  n e g l i g e n t  s a l e  o f  t o b a c c o  t o  m i n o r s  b y  e m p l o y e e s

7
w h i l e  i n  t h e  c o u r s e  o f  s c o p e  o f  t h e i r  e m p l o y m e n t

8 “
T h e  l e g i s l a t i v e  h i s t o r y  b e h i n d  AS 4 3 . 7 0 . 0 7 5  a n d  t h e  A l a s k a

9
"  .25

10
S u p r e m e  C o u r t ' s  d e c i s i o n  i n  A l e s n a  v .  L a G r u e " i s ,  i n  t h i s

c o u r t ' s  v i e w ,  l a r g e l y  d i s p o s i t i v e  o f  t h i s  i s s u e .  T h e

12 l e g i s l a t i v e  h i s t o r y  b e h i n d  AS 4 3 . 7 0 . 0 7 5  a n d  i t s  r e c e n t

13 a m e n d m e n t s  m a k e s  c l e a r  t h a t  t h e  l e g i s l a t u r e  f o u n d  t h a t  t o b a c c o

14 i s  a  s u b s t a n c e  t h a t  i s  p h y s i c a l l y  h a r m f u l  a n d  t h a t  i t s  s a l e  m u s t

15 b e  c a r e f u l l y  m o n i t o r e d  t o  p r o t e c t  t h e  p u b l i c  h e a l t h ,

16 p a r t i c u l a r l y  i n c l u d i n g  m i n o r s .  L e g i s l a t i v e  h i s t o r y  f o r  r e c e n t

17

18

19

20

21

2 3

24

25

a m e n d m e n t s ,  i n c l u d i n g  m a n d a t o r y  l i c e n s e  s u s p e n s i o n  f o r  e m p l o y e e  

c r i m i n a l  c o n d u c t ,  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  d e e m e d  s u c h  

m e a s u r e s  n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  h e a l t h .

I n  A l e s n a , t h e  s u p r e m e  c o u r t  c o n c l u d e d  t h a t  e m p l o y e r s  may,  

c o n s i s t e n t  w i t h  f u n d a m e n t a l  n o t i o n s  o f  f a i r n e s s ,  b e  h e l d  

s t r i c t l y  l i a b l e  f o r  c i v i l  d a m a g e s  f o r  i m p r o p e r  s a l e s  o f  y e t

33 614 P . 2 d 1387 ( A l a s k a  1 9 8 0 ) .



a n o t h e r  d a n g e r o u s  a n d  h i g h l y  r e g u l a t e d  s u b s t a n c e ,  a l c o h o l .  T h e

c o u r t  s t a t e d :

T h e  B a r t o n  r r . a j o r i t y  e x p r e s s e d  t h e  c o n c e r n  t h a t  i t  
w as  u n f a i r  t o  h o l d  a p e r s o n  c i v i l l y  l i a b l e  f o r  a c t s  
t h e  p e r s o n  c o u l d  n o t  c o n t r o l .  We now  b e l i e v e  t h a t  i t  
i s  n o t  u n f a i r  t o  h o l d  a  l i c e n s e e  r e s p o n s i b l e  f o r  t h e  
e s t a b l i s h m e n t ' s  o p e r a t i o n  e v e n  t h o u g h  t h e  l i c e n s e e  
d o e s  n o t  h a v e  a c t u a l  c o n t r o l  o f  t h e  d a y - t o - d a y  
f u n c t i o n s .  T h e  l i c e n s e e ,  w h e t h e r  o r  n o t  i n  a c t u a l  
c o n t r o l ,  d e r i v e s  b e n e f i t s  f r o m  t h e  e n t e r p r i s e .  The  
l i c e n s e e  i s  f r e e  t o  c h o o s e  w h e t h e r  o r  n o t  t o  a s s i g n  
t h o s e  b e n e f i t s  a n d  t o  r e l i n q u i s h  o p e r a t i o n a l  c o n t r o l .
I n  a  b u s i n e s s  s o  f r a u g h t  w i t h  p u b l i c  i n t e r e s t s ,  a  
l i c e n s e e  s h o u l d  n o t  b e  e n t i t l e d  t o  t h e  b e n e f i t s  o f  t h e  
e n t e r p r i s e ,  y e t  b e  r e l i e v e d  o f  t h e  r e s p o n s i b i l i t i e s  b y  
m e r e l y  c o n t r a c t i n g  t h e m  a w a y . 26

U n l i k e  A l e s n a , t h e  i s s u e  h e r e  i s  n o t  g e n e r a l  c i v i l  l i a b i l i  y

b a s e d  o n  p r i n c i p l e s  o f  r e s p o n d e a t  s u p e r i o r  b u t ,  r a t h e r ,  c i v i l

a d m i n i s t r a t i v e  p e n a l t i e s  a s s o c i a t e d  w i t h  e m p l o y e e  m i s c o n d u c t .

H o w e v e r ,  i t  c a n  h a r d l y  b e  d i s p u t e d  b u c  t h a t  t h e  s a m e  s o c i a l

p o l i c y  r a t i o n a l e  t h a t  d r o v e  t h e  A l e s n a  c o u r t  t o  c o n c l u d e  t h a t

i m p o s i t i o n  o f  s t r i c t  c i v i l  l i a b i l i t y  f o r  e m p l o y e r s  f o r  s a l e s  o f

I c o h o l  b y  e m p l o y e e s  i s  " f a i r "  h a s  s i m i l a r  a p p l i c a t i o n  i n  t h e

c a s e  o f  e m p l o y e e  s a l e s  o f  t o b a c c o  t o  m i n o r s .

T h e  a d m i n i s t r a t i v e  p e n a l t i e s  h e r e  a r e  p u r e l y  e c o n o m i c ,

a l t h o u g h  i t  i s  c l e a r  t h a t  l i c e n s e  s u s p e n s i o n  c a n  r e s u l t  i n

s i g n i f i c a n t  l o s t  r e v e n u e s .  A p p l y i n g  t h e  M a t h e w s  a n d  A l e s n a

26 614 P . 2 d  a t  _ 3 91
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c r i t e r i a ,  i t  c a n  h a r d l y  b e  d i s p u t e d  o u t  t h a t  t h e  g o v e r n m e n t  h a s  

a  v e r y  s i g n i f i c a n t  i n t e r e s t  i n  t h e  h e a l t h  o f  c h i l d r e n  a n d  t h a t  

t h e  i n s t a n t  s t a t u r e  w a s  d e s i g n e d  t o  a c h i e v e  a  l a u d a b l e  a n d  

c o m p e l l i n g  g o a l ,  r e d u c t i o n  i n  t o b a c c o  u s e  b y  c h i l d r e n .

I t  i s  o o s s i b l e  t h a t  a n  e r r o n e o u s  a d m i n i s t r a t i v e  s a n c t i o n  

c o u l d  f l o w  f r o m  a p p l i c a t i o n  o f  t h e  s t a t u t e ' s  i m p o s i t i o n  o f  

s t r i c t  l i a b i l i t y  o n  e m p l o y e r s  f o r  n e g l i g e n c e  s a l e s  o f  t o b a c c o  t o  

m i n o r s  b y  e m p l o y e e s  w h i l e  i n  t h e  c o u r s e  a n d  s c o p e  o f  e m p l o y m e n t .  

H o w e v e r ,  i m p o s i n g  a  " c r i m i n a l  s t a n d a r d "  o f  t h e  n a t u r e  a n d  

m a g n i t u d e  s u g g e s t e d  b y  MVT, i n c l u d i n g  p r o o f  o f  a  c r i m i n a l  s t a t e  

o f  m i n d  b y  t h e  e m p l o y e r ,  w o u l d  r e s u l t  i n  a  s i g n i f i c a n t ,  i f  n o t  

g e n e r a l l y  i m p o s s i b l e ,  b u r d e n  o n  t h e  g o v e r n m e n t  t o  a c h i e v e  i t s  

s t a t e d  g o a l s .  I m p o s i t i o n  o f  s t r i c t  l i a b i l i t y  f o r  l i m i t e d  

m o n e t a r y  s a n c t i o n s  a n d  s u s p e n d e d  t o b a c c o  l i c e n s e s  f o r  n e g l i g e n t  

c o n d u c t  o f  e m p l o y e e s  s e l l i n g  t o b a c c o  t o  m i n o r s  d o e s  n o t  o f f e n d  

d u e  p r o c e s s .

T h e  c o u r t  f u r t h e r  n o t e s  t h a t ,  e v e n  i f  t h e  s t a t u t e  w e r e  

i n t e r p r e t e d  t o  r e q u i r e  i n d e p e n d e n t  n e g l i g e n c e  b y  t h e  e m p l o y e r ,  

t h e  h e a r i n g  o f f i c e r  i n  t h i s  c a s e  f l a t l y  r e j e c t e d  M V T 's  c l a i m ,  

t h r o u g h  i t s  c h i e f  f i n a n c i a l  o f f i c e r ,  t h a t  i t  w a s  n o t  n e g l i g e n t .  

U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e  c o u r t  i s  u n a b l e  t o  d i s c e r n  how ,  

a s  a p p l i e d ,  t h e  s t a t u t e  o p e r a t e d  t o  d e n y  MVT d u e  p r o c e s s  f o r  

t h e s e  v i o l a t i o n s .

I m p o s i t i o n  o f  S u c c e s s i v e  P e n a l t i e s

[ O r d e r  o n  A p p e a l
t  m . r i j  - i ~ t -  n
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MVT a r g u e s  t h a t  AS 4 3 . 7 0 . 0 7 5 ( d ) ( 2 )  a n d  ( m ) (2 )  o n l y  

a l l o w  a n  e n h a n c e d  f i n e  a n d  s u s p e n s i o n  f o r  a  " s e c o n d  o f f e n d e r "  i f  

i t  i s  t h e  l i c e n s e e  o r  t h e  s a m e  e m p l o y e e  t h a t  v i o l a t e s  t o b a c c o  

l a w s .  T h i s  i n t e r p r e t a t i o n  i s  n o t  c o n s i s t e n t  w i t h  t h e  u s e  o f  t h e  

w o r d  " a n "  t o  d e s c r i b e  e m p l o y e e ( s )  i n  t h e  s t a t u t e .  T h e  e n h a n c e d

I
p e n a l t y  i s  a v a i l a b l e  i f ,  w i t h i n  2 4  m o n t h s  b e f o r e  t h e  d a t e  o f  

n o t i c e  o f  a  v i o l a t i o n ,  " t h e  [ l i c e n s e e l , o r  a n  a g e n t  o r  e m p l o y e e  

o f  t h e  [ l i c e n s e e ]  w h i l e  a c t i n g  w i t h i n  t h e  s c o p e  o f  t h e  a g e n c y  o r  

e m p l o y m e n t  o f  t h e  [ l i c e n s e e ] , w a s  c o n v i c t e d  o n c e  o f  v i o l a t i n g  AS

1 1 . 7 6 . 1 0 0  . . . . ' ,27

T h e  D e p a r t m e n t ' s  F a i l u r e  t o  H a v e  R e g u l a t i o n s  I n  P l a c e  To 
G o v e r n  A d m i n i s t r a t i v e  A p p e a l s  D i d  N o t  R e s u l t  i n  A D e n i a l  o f  Due

P r o c e s s

MVT a s s e r t s  t h a t  i t  w a s  d e n i e d  d u e  p r o c e s s  b e c a u s e  t h e  

D e p a r t m e n t  h a d  n o t  e s t a b l i s h e d  r e g u l a t i o n s  t o  g o v e r n  t h e  

p r o c e d u r e  f o r  t h e  h e a r i n g .  AS 4 3 . 7 0 . 0 7 5 (q) i n d i c a t e s  t h a t  

i s s u i n g  r e g u l a t i o n s  i s  d i s c r e t i o n a r y ,  n o t  m a n d a t o r y ,  i n  t h a t  i t  

p r o v i d e s  t h a t  t h e  D e p a r t m e n t  "m ay"  a d o p t  r e g u l a t i o n s  r e g a r d i n g  

t h e  h e a r i n g  p r o c e s s .

P e r h a p s  m o r e  i m p o r t a n t l y ,  e v e n  i f  t h e  c o u r t  w e r e  t o  a s s u m e  

r e g u l a t i o n s  s h o u l d  h a v e  b e e n  a d o p t e d ,  MVT h a s  n o t  s h o w n  how i t

27 As n o  o t h e r  a r g u m e n t  r e g a r d i n g  t h e  p r o p r i e t y  o f  i m p o s i t i o n  
o f  t h e  e n h a n c e d  s e n t e n c e  c o n c u r r e n t  w i t h  i m p o s i t i o n  o f  t h e  
i n i t i a l  p e n a l t y  w a s  r a i s e d  b e l o w ,  t h e  s o l e  i s s u e  a d d r e s s e d  h e r e  
i s  MVT's  c l a i m  t h a t  a n  e n h a n c e d  p e n a l t y  may n o t  b e  i m p o s e d  
u n l e s s  t h e  s a m e  e m p l o y e ®  i s  i n v o l v e d  i n  t h e  s e c o n d  i n c i d e n t .

i e r  o n  A p p e a l
t  r> a i * i r  r*
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w a s  d e n i e d  a  f a i r  p r o c e s s  b y  C h e  l a c k  o f  r e g u l a t i o n s .  R a t h e r ,

a s  p r e v i o u s l y  n o t e d ,  t h e  r e c o r d  r e f l e c t s  t h a t  t h e  h e a r i n g

o f f i c e r  a d o p t e d  a  p r o c e s s  t h a t  i n c l u d e d  a l l ,  i f  n o t  m o i ' e ,  o f  t h e

p r o c e d u r a l  p r o t e c t i o n s  t y p i c a l l y  p r o v i d e d  i n  s i m i l a r

a d m i n i s t r a t i v e  p r o c e e d i n g s .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  t h e

c o u r t  c a n  f i n d  n o  d u e  p r o c e s s  v i o l a t i o n  s o l e l y  b e c a u s e  o f  t h e

a b s e n c e  o f  r e g u l a t i o n s .

T h e  D e p a r t m e n t  P r o p e r l y  D e c l i n e d  t o  D e c i d e  t h e  
C o n s t i t u t i o n a l i t y  o f  AS 4 2 . 7 0 . 0 7 5

W h i l e  a n  a g e n c y  h a s  a u t h o r i t y  t o  a b r o g a t e  a  s t a t u t e  w h i c h  

i s  c l e a r l y  u n c o n s t i t u t i o n a l  b a s e d  o n  c o n t r o l l i n g  s u p r e m e  c o u r t  

d e c i s i o n , 28 i t  i s  t h e  c o u r t s ,  n o t  t h e  e x e c u t i v e  b r a n c h ,  t h a t  a r e  

p r i m a r i l y  r e s p o n s i b l e  f o r  c o n s t i t u t i o n a l  a d j u d i c a t i o n . 29 T h e  

c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t o r y  p r o v i s i o n s  a t  i s s u e  i n  t h i s  

c a s e  h a s  n o t  b e e n  s p e c i f i c a l l y  a d d r e s s e d  b y  t h e  A l a s k a  S u p r e m e  

C o u r t .  A s  s u c h ,  i t  w a s  n o t  e r r o r  f o r  t h e  D e p a r t m e n t  t o  r e f r a i n  

f r o m  d e c l a r i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  s t a t u t e .

CONCLUSION

The  d e c i s i o n  o f  t h e  D e p a r t m e n t  i s  a f f i r m e d .

28 S e e  O ' C a l l a g h a n  v .  S t a t e ,  D i r e c t o r  o f  E l e c t i o n s , 6 P .  3 d  
7 2 8 ,  730  ( A l a s k a  2 0 0 0 ) .

:9 I d .
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P A T R IC IA  COLLINS 
S u p e r i o r  C o u r t  J u d g e

C ER T IFIC A TIO N

T h e  u n d e r s i g n e d  h e r e b y  c e r t i f i e s  t h a t  o n  t h e  ------1 _  d a y  o f
D o  a  t r u e  c o p y  o f  t h e  f o r e g o i n g  d o c u m e n t  w a s

s e r v e d  o n y ' ^ i j ^  v i a  c ^ u r t b o x  a n d f . 6 o ftK ^ i a  US m a i l .

— .     _____
D o n n a  H a h n l e n
A s s i s t a n t  t o  J u d g e  C o l l i n s
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TESORO

The Honorable Jay Ramras
Tesoro Alaska Company 
PO Box 196272 
Anchorage. AK 99519-6272 
907 561 5521 
907 5l 47 FaxAlaska House of Representatives ^  ^  Fax

State Capitol
Juneau AK 99801-1182 

Dear Chairman Ramras:

Thank you for hearing HB 187 (An act relating to holders of business license 
endorsements for sales of tobacco). I write today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. My 
company has developed a strong culture to prevent underage tobacco sales, and 
has invested heavily in a training and self-enforcement programs to help 
employees live within the law. We have also developed a positive working 
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in 16 western states. Among 
those states, Alaska has the toughest laws against underage tobacco sales, and 
passage of HB187 would in no way weaken that position. We support the bill to 
preserve our due process rights.

We support the policy goal of the Legislature and Administration to prevent 
underage tobacco sales. Key to achieving that goal is a legal framework that 
encourages all endorsement holders to invest in training and policies that Tesoro 
has. Passage of HB 187 is a positive change to state law.

Sincerely,

f t  Knudson
xternal Affairs Manager

CC: Representative Kyle Johansen
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April 18. 2007

Representative Jay Ramras 
State Capitol. Room 104 
Juneau. AK  99801-1182 
Phone: (907) 465-3004 
Fax: (907) 465-2070

Dear Representative Ramras,

The purpose of this letter is to urge you to support Rep. Kyle Johansen’s proposed bill 
(HB 187) which seeks to correct the lack of Due Process afforded to tobacco vendors under the 
current A S  43.70.075. House Bill 187 corrects the unfairness of the present la v ’s strict liability 
punishment of tobacco sales violations. By allowing an Administrative U w  Judge the authority to 
take into account an employer’s good faith efforts to prevent illegal tobacco sales to minors, HB 
187 will continue to promote an employers' efforts to prevent illegal sales without u Mrly 
punishing those employers for the unsanctioned and unpreventable intentional misconduct of its 
employees. The current legislation (AS 43.70.075) does not take into account an employer’s 
inability to protect itself against an employee'! /illfut violation of the law. Moreover, the law 
severely punishes a business for the deliberate misconduct of employees done in violation of the 
bupiness's stated policies and procedures.

Gas Line II, LLC. who I currently represent in ongoing litigation involving a sale to minors 
offense, is a gas station/convenience store located in Fairbanks and who encountered exactly 
this problem early last year. Gas Line II takes a very hard line with its employees regarding 
tobacco sales to minors and has implemented multiple procedures aimed at preventing such 
sales. Gas Line II employees are required to enter a customer’s date of birth into the company’s 
Ruby Verifone cash register software system in order to complete any tobacco sale The 
software is programmed to reject the tobacco sale if the date entered indicates that the customer 
is under the age of 19. In addition to this significant, seemingly fail-safe procedure, Gas Line ll’s 
criteria for checking customer IDs is posted next to the cash register with the bold print sign that 
states “Do Not Sell Tobacco To Anyone Whose Birth Date Comes After [Date)". The sign 
displays the date of birth after which customers mu6t be denied tobacco purchases and is 
intended to serve as a constant reminder to its employees not to sell tobacco to minors. In 
addition, Gas Line II employees undergo significant employee orientation snd training when 
hired regarding ID requirements for tobacco sales, procedures for properly checking customer 
IDs, and the use of the Ruby Verifone . egiater system. Employees are specifically advised not to 
sell tobacco products to minors and are warned that violation of that policy will resuit in the 
immediate termination of their employment.

Re: Support for Due Process Protections of House Bill 187
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State Representatives 
RE: HB 107

April 18, 2007 
Pape 2

In spite of the extensive measures taken by Gas Line II to prevent tobacco sales to 
minors, two Gas Line II employees recently jeopardized the company's tobacco license1 by 
intentionally circumventing Gas Line M's policies and procedures prohibiting tobacco sales to 
minors. Gas Line It’s video surveillance footage captured two instances where Gas Line II 
employees requested an undercover agent's ID, physically checked the birth date as it appeared 
on the ID, but thereafter entered a different date Into the Ruby Verifone register in order to 
intentionally override the system and complete the tobacco sale. In one instance, the video 
footage actually shows that the employee first entered the undercover agent's correct date of 
birth as appeared on the individual's ID. When the Ruby Verifone register rejected the sale, the 
employee intentionally overrode the register by entering a different birth date in order to 
complete the 3ale

What more could Gas Line II as an employer do to prevent the illegal sales under the 
circumstances? Gas Line II immediately fired the two employees involved. Unfortunately, Gas 
Line li’s expensive and far-reaching good faith efforts to prevent the Illegal tobacco sales went 
unrecognized under the statute when Gas Line II sought to defend itself against the violations 
and retain its tobacco vending license.

Gas Line II and other tobacco merchants are allowed no defense against the 
unsanctioned and intentional actions of unscrupulous or disgruntled employees who, under the 
current law, are able to literally destroy an employer's livelihood by, as in the Gas Line II 
situation, intentionally violating company policy and procedures and thereby deprive the 
company of a significant portion of its business. Suspension of a company’s tobacco license 
has a major impact on overall sales. In 2005, Gas Line Il's tobacco sales accounted for a 
significant percentage of its gross sales, and tobacco products were sold at least 30 percent of 
all sales transactions. Customers want one-stop shopping; if they know they cannot purchase 
their tobacco products at a particular location, they are less likely to shop there for other 
products. Furthermore, the suspension of a company's tobacco license, in this case for 135 
days due to the two infractions, will significantly impair Gas Line Il’s business for a much longer 
period than the 135 day suspension. Once a company loses customers and those customers 
develop business ties elsewhere, it is difficult to regain that business.

Contrary to what opponents assert, House Bill 187 is not about reducing the punishment 
for illegal tobacco sales. It is about ensuring Due Process of law and recognizing a business's 
extensive good faith measures to comply with the law. HB 187 does not reduce employer 
incentives to implement procedures to prevent tobacco sales to minors -  if anything it increases 
the incentives to put such preventative policies in place by allowing employers to assert those 
efforts as a good faith defense. HB 187 will continue to punish offenders but allow the judiciary 
to make sure that the punishment is appropriate to the offense. W e urge your support of House 
Bill 187.

1 Gas Line Il's tobacco license was Initially suspended under the statute's strict liability punishment of 
employers. Gas Line II entered into a stipulated agreement with the State allowing Gas Line II to keep 
its tobacco license pending the outcome of Richard Godrey d/tx/a Mendenhall Valey Tesoro v. State, S- 
11894, in which the constitutionality of the statute under the Alaska Constitution has been challenged. If 
the statute's constitutionality Is upheld, Gas Line II has already stipulated that it will pay the $1500 fine 
and that Its tobacco license will be suspended for 135 days.
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Stale Representatives 
RE: HB 187

April 18, 2007 
Page 2

In spite of the extensive measures taken by Gas Line II to prevent tobacco sales to 
minors, two Gas Line II employees recently jeopardized the company's tobacco license1 by 
intentionally circumventing Gas Line Il's policies and procedures prohibiting tobacco sales to 
minors. Gas Line Il's video surveillance footage captured twc instances where Gas Line II 
employees requested an undercover agent's ID, physically checked the birth date as it appeared 
on the ID, but thereafter entered a different date into the Ruby Verifone register in order to 
irtentionally override the system and complete the tobacco sale. In one instance, the video 
footage actually shows that the employee first entered the undercover agent's correct date of 
birth as appeared on the individual's ID. When the Ruby Verifone register rejected the sale, the 
employee intentionally overrode the register by entering a different birth date in order to 
complete the sale

What more could Gas Line II as an employer do to prevent the illegal sales under the 
circumstances? Gas Line II immediately fired the two employees involved. Unfortunately, Gas 
Line Il’s expensive and far-reaching good faith efforts to prevent the illegal tobacco sales went 
unrecognized under the statute when Gas Line II sought to defend itself against the violations 
and retain its tobacco vending license.

Gas Line li and other tobacco merchants are allowed no defense agamst the 
unsanctioned and intentional actions of unscrupulous or disgruntled employees who, under the 
current law, are able to literally destroy an employer's livelihood by, as in the Gas Line II 
situation, intentionally violating company policy arid procedures and thereby deprive the 
company of a significant portion of its business. Suspension of a company’s tobacco license 
has a major impact on overall sales. In 2005, Gas Line It’s tobacco sales accounted for a 
significant percentage of its gross sales, and tobacco products were sold at least 30 percent of 
all sales transactions. Customers want one-stop shopping; if they know they cannot purchase 
their tobacco products at a particular location, they are less likely to shop there for other 
products. Furthermore, the suspension of a company's tobacco license, in this case for 135 
days due to the two infractions, will significantly impair Gas Line Il's business for a much longer 
period than the 135 day suspension. Once a company loses customers and those customers 
develop business ties elsewhere, it is difficult to regain that business

Contrary to what opponents assert, House Bill 187 is not about reducing the punishment 
for illegal tobacco sales. It is about ensuring Due Process of law and recognizing a business’s 
extensive good faith measures to comply with the law. HB 187 does not reduce employer 
incentives to implement procedures to prevent tobacco sales to minors -  if anything it increases 
the incentives to put such preventative policies in place by allowing employers to assert tliose 
efforts as a good faith defense. HB 187 will continue to punish offenders but allow the judiciary 
to make sure that the punishment is appropriate to the offense. We urge your support of Hojse

' Gas Line Il's tobacco license was initially suspended under the statute’s strict liability p nishment of 
employers. Gas Line II entered into a stipulated agreement with the State allowing Gas Line II to keep 
its tobacco license pending the outcome of Richard Godrey dJhJa Mendenhall Valey Tesoro v. State, S- 
11894, in which the constitutionality of the statute under the Alaska Constitution has been challenger If 
the statute's constitutionality is upheld, Gas L 9 II has already stipulated that it will pay the $1500 fine 
and that Its tobacco license will be suspended for 135 days.

Bill 187.
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April 9 ,2007

Representative Kyle Johansen 
State Capitol. Room 13 
Juneau. Alaska 99801-1182

Dear Representative Johansen:

The Greater Fairbanks Chamber o f Commerce (Chamber) supports House Bill 187. and we urge 
its passage by the Legislature and signature by Governor Palin.

HB 187 addresses the issue o f business license enforcement proceedings that retailers face 
under current Alaska statute for the sale o f tobacco to underage persons. This statute was 
recently ruled to be defective by Alaska Superior Court Judge William Morse. The Court found 
that current law did not allow employers their constitutional guarantee o f due process -  their 
day in court.

The Chamber recognizes the issue of tobacco use among our youth is a serious social concern 
and supports retailers' efforts to refuse sale o f these products to underage persons. These efforts 
often include frequent training, clearly displayed written policies and the employee’s signed 
acknowledgment that they understand state law with regard to tobacco sales.

Yet. current law gives no consideration to any o f these procedures put in place by an employer 
making every effort to maintain compliance. If an employee is found to be in violation of AS
11.76.100-107 (despite all efforts made by the employer to avoid this very outcome), then 
current law says the employer is automatically in violation. This is where Judge Morse 
correctly identities the due process deficiency. The employee should have their day in court, hut 
so too should the employer.

Your bill. 1-IB 187, fixes this defect by amending current law so as to implement a hearing 
process overseen by an administrative law judge (ALJ). The ALJ will have the responsibility of 
weighing evidence presented by both the state and the employer and also considering any 
mitigating and/or aggravating circumstances prior to deciding the case and meting out the 
penalties prescribed in the law should the defendant be in violation o f the statute.

It is clear the issue here is not one o f relaxing punishment for illegal tobacco purchases - in fact, 
the Chamber would not support such language. The issue is squarely one o f  fairness as provided 
for in both the Alaska and U.S. Constitutions. We look forward to seeing your bill passed by the 
Legislature and ultimately signed into law.

C’c: Interior Delegation
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FOR IMMEDIATE RELEASE

April 20, 2007

Contact: Gina Romero, communications specialist
Phone: (907)677-7110
Stacy Schubert, president
(907) 677-7109; Cell (907) 301-4556

A N C H O R A G E  C H A M B E R  S U P P O R T S  B U S I N E S S  R I G H T S :  
B O A R D  O F  D I R E C T O R S  A P P R O V E  M E A S U R E  T O  E N S U R E  D U E

P R O C E S S

Anchorage— Underscoring the very definition of a chamber of commerce: to protect and 
promote the interests of business, the Anchorage Chamber Board of Directors today passed a 

resolution iri support of Mouse Bill 187, a measure to ensure businesses Due Process of law 

when it comes to illegal tobacco sales.

The current statute prohibiting the sale of tobacco to underage buyers does not require the 

State of Alaska to prove negligence by the retailer, nor are retailers allowed to show evidence 

of policies prohibiting illegal tobacco sales. Anchorage Superior Court Judge William F. 

Morse found the current statute unconstitutional as a deprivation of the retailer’s right to Due 

Process. House Bill 187 ensures Due Process and establishes detailed guidelines for retailers 

to establish proper procedures to eliminate illegal sales.

-MORE-



“HB 187 does not impact the legality of tobacco enforcement in any shape or form. This 

is a business issue about ensuring Due Process guaranteed by federal and state law,” said 

Bill Evans, board chair. Anchorage Chamber of Commerce.

License suspensions without Due Process can lead to economic damages for retailers. HB 

187 addresses the issue by requiring the State of, Im a to find negligence on behalf of 

the retailer before sanctions can be imposed.

“The Anchorage Chamber supports strict penalties for the illegal sale of tobacco products 

to the fullest extent of the law. As an organization in business for business the Anchorage 

Chamber supports I IB 187 as an important tool to ensure businesses that comply with the 

law have an opportunity to defend itself in the event an employee willfully violates 

company policy and the law,” said Anchorage Chamber President Stacy Schubert.

The resolution is attached to this e-mail. The Anchorage Chamber of Commerce is a non­

profit, member-driven business organization with more than 1,200 members representing 

nearly 70,000 employees. For businesses interested in membership, annual fees are 

based on the type of organization and number of full-time year-round employees. More 

information about the Anchorage Chamber is available on its Web site at 

Imp: 'www.anchoraiieehamher.or!* or by calling (907) 272-2401.

-###-
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Anchorage Chamber of commerce 
Board of Directors 

Resolution 2006/07-11 
In Support of House Bill 187

WHEREAS, both Federal and State law provide for due process protections: and

WHEREAS, under the current statute, (AS 43.70.07'' “the sales o f tobacco products to 
underage persons") the retailer is not allowed a single opportunity to show evidence o f its 
policies prohibiting illegal sales or any of its other good iaith efforts to train and edui e 
its employees, nor does the statute require the State of Alaska to prove negligence by the 
retailer: and

WHEREAS, on October 27, 2006, Anchorage Superior Court Judge Morse found the 
current statute unconstitutional as a deprivation o f the retailer's right to Due Process; and

WHEREAS, members of the Anchorage Chamber of Commerce thui sell tobacco 
products will also suffer economic damages in the event o f a license suspension without 
Due Process: and

WHEREAS, House Bill 187 addresses the Due Process issue by requiring a finding of 
negligence of the license holder before the retailer can be sanctioned; and

WHEREAS, HB 187 also requires that license holder adopt and enforce a written policy 
against the illegal sales of tobacco, establish and enforce disciplinary sanctions for 
noncompliance, inform employees o f the applicable laws and their requirements, require 
employees to sign a form that they have been informed of and understand the company’s 
written policy and also require the employees to verify the age o f tobacco product 
customers: and

WHEREAS, Alaska will continue to have the strictest penalty matrix in the country for 
the illegal sale of tobacco products: and

WHEREAS, the changes to the current statute provided in HB 187 are necessary to 
provide Alaska businesses with the Due Process granted to them under both U.S. and 
Alaska law.

NOW THEREFORE BE IT RESOLVED, the Anchorage Chamber o f Commerce 
supports HB 187 “"An Act relating to holders o f business license endorsements for sales 
of tobacco products."; and



BE IT FURTHER RESOLVED, that copies of this resolution be sent to the Twenty- 
Fifth Alaska Legislature, Anchorage Chamber members and statewide media.

Approved the 20 day of April 2007

William J. Evans, chair Stacy Schubert, IOM. president



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA  
THIRD JUDICIAL DISTRICT AT ANCHORAGE

RECEIVED
OCT 3 o 2006

OORSEY & WHITNEY LLP. 
ANCHORAGE

Case No. 3A N -05-14036 Cl 

O R D E R  

A d m in istra tive  A p pea l

In this administrative appeal Holiday Alaska, Inc. (Holiday) 

challenges the constitutionality o f  one aspect o f  AS 43.70.075(d). That statute 

allows for the imposition o f a civil penalty on a business if  one o f its employees 

sells tobacco to a person under the age o f  19. Holiday does not challenge the 

abilny o f the State ol Alaska, Department o f Commerce, Community and 

Economic Development (State) to penalize a business for such a sale. Holiday 

does contend that the method, permitted by the statute and here used by the State, 

to prove that the prohibited sale occurred, violated Holiday’s due process rights.

The Court agrees.

HOLIDAY ALASKA, INC., d/b/a 
HOLIDAY ALASKA, INC.,

Appellant,

STATE OF ALASKA, DIVISION OF 
CORPORATIONS, BUSINESS AND  
PROFESSIONAL LICENSING,

Appellee.
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In order to sell tobacco products a business licensee must obtain a

separate tobacco endorsement for each location or outlet from w hich the business

intends to offer the products.1 To limit the consumption o f  tobacco products by

young people, AS 11.76.100 prohibits any “person”2 from “negligently sell[ing]”

any item containing tobacco to a person under 19 years o f  age.3 A business may

lose its endorsement to sell tobacco products from a particular location if  it or its

agent or employee sells tobaccu products to an underage customer from that

location. Alaska Statute S 43.70.075(d)(1) provides, in part:

If a person who holds an endorsement issued under this section, or 
an agent or an employee o f a person who holds an endorsement 
issued under this section acting within the scope o f the agency or 
employment, has been convicted o f violating AS 11.76.100..., the 
department shall suspend the endorsement for a period o f  ... 20 days 
and impose a civil penalty o f  S300 if  the person has not been 
previously convicted o f violating AS 11.76.100....

. The parties do not dispute the operative facts. The State charged 

three Holiday employees at three different locations o f selling tobacco products to

Administrative Proceedings and Decision.

1 AS 43.70.075(a).

A “person” is defined to be “a natural person and, when appropriate, an 
organization^]” AS 11.81.900(b)(45). An “organization” includes “a corporation, 
company, ...jo in t stock company, ... or any other group o f persons organized for 
any purpose.” AS 11.81.900(b)(43).

AS 11.76.100(a)(1). A person who violates this section is guilty o f  a 
violation, subject to a fine o f  not less than S300. AS 11.76.100(f). A violation is a 
noncriminal offense that carries no possibility o f a jail term. AS 11.81.900(62). 
The accused is not entitled to a jury trial or the appointment o f counsel at public 
expense. I d .

3AN-05-14036C1
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an underage person. Each employee separately pled “guilty” or “no contest” to 

violating AS. 11.76.100. The State then initiated three separate administrative 

proceedings to suspend Holiday’s tobacco endorsements at the three applicable 

locations. Holiday requested a hearing in each case. Those proceedings were 

consolidated into one hearing.

Holiday moved to dismiss the allegations against it, raising 

constitutional arguments.4 The Administrative Law Judge denied the motion, 

ruling that “tjiis administrative hearing is not the proper forum for Holiday’s
i
b

challenge to the validity o f  AS 43.70.075.... Holiday has the option to challenge

the validity o f  the tobacco enforcement law in the superior court.”5

The administrative hearing is limited to three possible questions,

only one o f which is relevant to this case:

(1) was the person holding the business license endorsement, or an 
agent or employee o f  the person while acting within the scope o f the 
agency or employment o f the person, convicted by plea or judicial 
finding o f  violating AS 11.76.100, 11.76.106, or 11.76.107.6

Understanding that the State intended to proceed under clause (1) by

t
submitting the judgments o f conviction o f  its three employees, Holiday correctly 

perceived that the only issue that remained was whether each of the three 

employees engaged in the conduct that led to the convictions “while acting within

4 R. 155.-65.

5 R. 360.

6 AS 43.70.075(m )(l).

3A N -05-14036 C l o
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the scope o f  [his] employment.”7 Holiday conceded that each employee was acting 

within the scope o f the employment.8 Nonetheless, Holiday protested that it would 

be a violatioh o f  Holiday’s due process rights to be punished because o f  a fact or 

finding (each employee’s conviction) determined in an entirely different 

proceeding, o f which Holiday had no notice, and in which it could not and did not 

participate.

The Administrative Law Judge found that the State had proved the 

allegations by a preponderance o f  the evidence and that Holiday had violated AS 

43.70.075(d)(1).9 It recommended that the tobacco endorsement o f each o f  the 

three outlets ,be suspended for 20 consecutive days and that there be three tines in 

the amount o f  $300 each.10 The commissioner o f  the department adopted the 

recommended decision and penalties.11 Holiday filed a timely notice o f  appeal.12 

D iscuss ion .

A defendant in an administrative hearing enjoys federal and state 

constitutional due process rights. The scope o f those rights will depend upon what

7 AS 43.70.075(m )(l); Tr. Vol. 2, at 11.
t,1

8 Tr. Vol. 2, at 11.
f

9 R. 479-82.

10 R. 483'.

11 R. 484.

12 R. 492-93.

3AN-05-14036 Cl a
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is at stake for the defendant and the State. An entity’s “interest in a lawful business 

is a species o f property entitled to the protection o f  due process.”13 Holiday has a 

property interest in its ability to sell tobacco products. That interest must be 

protected in & proceeding wherein Holiday may lose, even temporarily, the 

tobacco endorsement that is required to sell tobacco products.14

The scope o f  Holiday’s due process rights depends upon the exact 

facts that the State must prove in order to deprive Holiday o f  the endorsement. The 

two statutes, A S 43.70.075 and 11.76.100, taken together, define the conduct and 

circumstance's that must be proven. The State must show that 1) Holiday (or one o f  

its employees or agents) 2) negligently sold tobacco products 3) to an underage 

customer 4) from a particular location.

The curious aspect o f this case is that the State need not (indeed 

cannot) prove those facts in a single hearing, but must do so in two separate 

hearings. First, ;here is the hearing in district court that may result in a person 

(whether a natural person or an organization) being convicted o f  violating AS
i

11.76.100. Second, there is the administrative hearing at which State must prove 

either that the holder o f the endorsement was convicted o f  the violation, or that the

j 3 k.
F r o n t i e r  S a l o o n ,  I n c .  v. A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d , 524 P.2d 657, 

659 (Alaska 1974).

I d . ,  524 P.2d at 660 (“A license to engage in a business enterprise is o f  
considerable value to one who holds it. There can be no question in this case that a 
suspension o f  appellant’s liquor license would represent a potential economic loss 
to its business.”).

a

! \
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holder’s employee or agent, while acting in the scope o f  the employment or 

agency, wasfso convicted.

Oddiy, neither statute expressly requires proof o f the specific 

location or outlet at which the violation occurred, even though the particular
l

endorsement subject to suspension can only be the endorsement assigned tc the
1

location or outlet where the alleged sale occurred. While neither statue expressly 

makes the location o f  the sale an element o f the conviction or suspension, it 

remains a faqt that must be proven before the State can suspend a particular 

endorsement ̂ because each endorsement is tied to a specific location. The State 

could not revoke the endorsement for a Fairbanks store if  the underage sale

occurred at an Anchorage outlet. Nor could it suspend a particular endorsement,
*

assif 'ed to one o f a holder’s multiple Anchorage locations or outlets, without 

proving the precise location or outlet at which the prohibited sale occurred.

At the first hearing there could be two potential defendants, either

Holiday itself, or one o f  its employees or agents. At that hearing the State must1

prove that the defendant “negligently [sold a tobacco product] to a person under 

19 years o f  age.”15 The mens rea o f the violation is “negligence,” which the Court

AS 11.76.100(a)(1). Each o f  the officers who cited an individual Holiday 
employee, identified on the citation an address where the offense allegedly 
occurred (and therefore presumably that o f  each Holiday outlet). R. 351, 354, 357 
But when each employee entered the plea that led to the conviction, there would 
have been no need for the judge to discuss facts asserted in the citation that were 
not ek.nents identified in AS 11.76.100(a)(1). The actual judgments o f  
convictions make no reference to a street location or otherwise identify the outlet
or location where the offense occurred. R. 352, 353, 356.

*;
3AN-05-14036 Cl f.
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presumes to be civil negligence, a less culpable mental state than “criminal 

negligence.”16

Had the State charged Holiday with the alleged violation, then
I

Holiday would have had the opportunity to defend itself by various factual 

assertions. Holiday could have asserted that no prohibited sale occurred because
t4

the purchaser was actually 19 years o f age or older or bought a candy bar, not a 

tobacco product. It could have asserted that the purchaser looked 35 years old and 

thus Holiday was not negligent to have sold the tobacco product to a person for 

whom there was so little apparent risk that she was under 19.17 Perhaps Holiday 

could have asserted that it acted reasonably in its hiring and supervision o f those 

o f its employees and agents who might sell tobacco products, so that it had not 

been negligent, and thus not violated AS 11.76.100(a)(1), even if  the natural
I

“The difference between criminal and civil negligence although not major 
is distinct. Uhder both standards, a person acts ‘negligently’ when he fails to 
perceive a substantial and unjustifiable risk that a particular result will occur. The 
two tests part ways in their descriptions o f  the relevant unobserved risk. Under 
ordinary negligence, the risk must be o f  such a nature and degree that the failure to 
perceive it constitutes a deviation from the standard o f  care that a reasonable 
person would observe in the situation.” S t a t e  v. H azelw ood , 946 P.2d 875, 877 
(Alaska 1997)(quotation and citation omitted). Criminal negligence, as defined in 
AS 11.81.900(a)(4), requires a greater risk.

/|
i n

Because a conviction for conduct prohibited by AS 11.76.100 is a non­
criminal violation, it is not entirely clear whether the standard o f proof to be used 
at the trial o f  ihe alleged violation is that applicable to a crime, proof beyond a 
reasonable dpubt, or a lesser standard, whether the normal civil standard, 
preponderance o f  the evidence, or the more stringent civil standard, clear and 
convincing evidence. The Court will assume that it is the highest standard, the 
criminal standard.

3AN-05-140.16C1 ! 7
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person had made an illegal sale.*8 Had the State charged Holiday (rather than its 

agent or employee) with the violation o f  AS 11.76.100(a)(1), the fact finder would 

have had to consider Holiday’s defenses when evaluating the sufficiency o f the 

State’s case against Holiday.
\V

If Holiday had been convicted, and the State sought further fints and 

a suspension o f the endorsement, then presumably the State would have offered 

the convictions as evidence at the subsequent administrative hearing. Assuming 

that the doctpne o f collateral estoppel would prevent Holiday from relitigating 

whether it had violated AS 11.76.100(a)(1), Holiday would have little to say at the 

hearing (though a dispute over the location o f the violation might remain open if  

that was not addressed at the earlier hearing). Nonetheless, it would have had the 

opportunity to challenge most o f the State’s case at the earlier hearing.

This is not the sequence o f events that unfolded in the three 

administrative prosecutions that are the subject o f this appeal. Instead o f  citing 

Holiday, the officers cited the individuals accused o f selling the tobacco products. 

Holiday received no notice o f the citations or the hearings at which the employees 

entered pleas o f guilty or no contest. At the administrative hearing, the only 

question that could be addressed by Holiday was: Did “an agent or employee o f  

[Holiday] while acting within the scope o f  the agency or employment o f  the

18 • •At the later administrative hearing Holiday submitted copies o f  its policies
and other documents describing the steps it takes to train employees not to sell
tobacco products to underage youth. R. 50-138.

<

I I
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person,. . .  violatfe] AS 11.76.100[?]”19 Once the State presented the judgments o f
k-

conviction o f  the three individuals, the only issue became whether each was acting
S’

within the scope o f his employment at the time o f the events that led to the 

conviction. The question on appeal is whether, by restricting Holiday to such a 

narrow issue, did the hearing fail to afford Holiday due process. The Alaska 

Supreme Court has provided guidance on the scope o f the issues that a subject o f  a 

business license suspension action must be afforded.

: In F r o n t i e r  S a l o o n  a corporation was convicted in district court o f  

allowing a m por on the premises.20 The district court, as required by statute, sent
l ♦

notice o f the conviction to the Alcoholic Beverage Control Board.21 The Board

held a session without notice to the corporation and voted to impose a ten-day

closure.22 It had discretion to impose a closure o f between 10 and 45 days.23

The corporation appealed, arguing that it was a violation o f both its

state and federal constitutional rights to due process to nave been denied a hearing

before the Board prior to the imposition o f the closure. In response,

,j The state argue[d] that a hearing before the Board was 
unnecessary because due process requirements were met through the

19 AS 43.70.075(m )(l).

20 524 P 2d at 658.

21 I d .  '

22 I d .

23 I d .

t-

£
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judicial determination o f  guilt in the criminal proceeding brought 
against appellant. It is argued, in effect, that appellant had its day in 
court when it pleaded guilty to the offense. Thus, no further 
adjudicative determination is necessary. This argument overlooks, 
however, the different character o f  the criminal proceeding and the 
administrative proceeding.

The penalty imposed by the Board is not automatic.
The use o f  the word ‘may’ rather that the directive ‘shall’ in AS 
04.15.100(b), indicates a discretionary power, A l a s / c a  A l c o h o l i c  

B e v e r a g e  C o n t r o l  B c i r d  v. M a l c o l m ,  I n c . ,  391 P.2d 441 (Alaska 
1964). In addition, the reference to ‘upon the direction o f  the 
majority o f  its members' clearly contemplates a vote, which would 
be a hollow gesture if  the suspension authority were not 
discretionary. The choice o f the duration o f the penalty by the Board 
creates a further area o f  discretion.24

Thus the Supreme Court agreed that the corporation had suffered a violation o f its
V

state and federal due process rights.
i

In order to satisfy due process requirements, the litigant must be

given more than just a hearing. That hearing must be “meaningful.”26 In

determining “whether a hearing is a meaningful one, [the court is] guided by
i

I d . ,  524 P.2d at 660. The Supreme Court noted that the fact th it the Board 
had discretion to impose a range o f penalties was not determinative. 524 P.2d at 
661 n. 5. It observed that other courts had “found that even when suspension is 
statutorily mandated a right to notice and hearing still obtains.” I d .  The Supreme 
Court expressly chose not to address the process due if  the suspension was 
mandatory. I d .

. A

25 I d . ,  524 P.2d at 661.
%>

S a v e d  v. D e p ’t  o f  P u b l i c  S a fe ty , 921 P.2d 620, 622 (Alaska 1996) (quoting 
G r a h a m  v. S t a t e ,  633 P.2d 211, 216 (Alaska 1981).

3AN-05-I4036CI
H O L I D A Y  V  S OA
O R D E R

10



‘considerati m s o f  fundamental fairness.” Thus at an administrative hearing 

concerning the suspension o f a driver’s license “the accused must be granted the 

opportunity to f u lly  c o n t e s t  i s s u e s  o f  ‘c e n t r a l  i m p o r t a n c e ' to the revocation 

decision.”28
»•

Where there are allegations that a driver drove with an excessive 

amount o f alcohol in his system a meaningful hearing “would require the presence 

o f  the arresting officer, the production o f the report o f  the arresting officer and any 

tape recordings, videotapes, or transcripts concerning events surrounding the

t 4
arrest, and the presence o f witnesses having evidence to offer on contested

• 90 •
points.” Th^ alleged driver must be afforded an opportunity to challenge the 

reliability o f the breath test30 and the state must preserve the breath sample or give 

the driver an opportunity to obtain an independent test.31

In the hearing at which Holiday was facing the suspension o f the 

tobacco endorsement, the central issue was whether its agents or employees had

  )
J a v e d ,  9 2 1 P.2d at 622 (quoting T h o r n e  v. S t a t e ,  D e p  7 o f  P u b l i c  S a fe ty , 774 

P.2d 1326, 1329 (Alaska 1989) quoting W h i s e n h u t  v. S t a t e ,  D e p ' t  o f  P u b l i c  S a fe ty , 

746 P.?_J <208, 1300 (Alaska 1987)).

T L , r n e .  '74 P.2d at 1331 (quoting C h a m p i o n  v. S t a t e ,  D e p  7 o f  P u b l i c  

S a fe ty , 721 Pl2d 131, 133 (Alaska 1986)) (italics supplied).

G r a h a m , 633 P.2d at 216 n. 12.

30 C h a m p i o n , 721 P.2d at 133.

31 I d .  and B r i g g s  v .  S t a t e ,  D e p ’t  o f  P u b l i c  S a fe ty , 732 P.2d 1078, 1080 (Alaska 
1987).
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sold tobacco.products to underage customers. The restriction o f  the hearing to the 

issue o f the scope o f the agent or employee’s authority avoids the typical central 

issue entirely.32

The holding in J a v e d  is again compelling. Alaska Statute 28.15.165 

required the suspension o f a driver’s license i f  a driver failed or refused to take a 

breath test.33 The accused was allowed an . ’ministrative hearing but the issues at 

the hearing were limited.34 The accused could only argue that the arresting officer 

did not have reasonable grounds to believe that the accused was driving or that 

other specified circumstances existed.35 But the accused could not demonstrate 

that he was not driving. The Supreme Court concluded, “a hearing which is 

statutorily limited to the reasonableness o f  the arresting officer’s beliefs at the time 

o f arrest is not necessarily meaningful or fundamentally fair. Revocation is not fair 

i f  the accused can demonstrate that he was not driving, regardless o f  the 

reasonable beliefs o f  the arresting officer.”36 This analysis applies to the restriction

The only time the scope o f authority might be o f  any practical relevance 
would be in the rare occasion when the holder o f the endorsement could defend on 
the grounds that the agent or employee had taken tobacco products o ff premises 
and sold them to customers, say from the back o f the em ployee’s car or from the 
agent’s home.

i

33 921 P.2d at 623.

34 I d .

35 I d .
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I I

o f  the issues at the tobacco endorsement suspension hearing to preclude Holiday 

from arguing that its agent or employee did not sell tobacco products at all, or did 

not sell to an underage patron, or did not unreasonably sell tobacco products.

Holiday has not been afforded a meaningful administrative hearing 

when the State is permitted to utilize the judgment o f  conviction o f another person 

(even if  that person was an agent or employee o f Holiday) as proof o f  what 

Holiday did. In S c o t t  v. R o b e r t s o n  the Alaska Supreme Court addressed the 

circumstances when a criminal conviction o f  a party can be used against the same

party in a subsequent civil trial. It reviewed the traditional restrictions against the
»

use o f the conviction and concluded to abandon some o f  the restrictions in favor o f  

a more tolerant rule. It described the more liberal rule it was adopting as follows:

The trend in recent years, however, has been to admit 
criminal convictions as evidence in subsequent civil trials where: (1) 
the prior conviction is for a serious criminal offense; (2) the 
defendant in fact had a full and fair hearing; and (3) it is shown that 
the issue on which the judgment is offered was necessarily decided 
in the previous trial. We adopt this position for use in Alaska.

The three conditions which we have set forth as prerequisites 
to the use o f  a criminal conviction in a subsequent civil case arising 
from the same set o f facts are designed to protect the defendant 
against the introduction o f unduly prejudicial criminal convictions.
We first require that th prior conviction be for a serious offense in 
order jhat the accused have the motivation to defend himself fully. A 
driver who pleads guilty to a minor traffic violation may have 
decided merely that the costs o f defending outweigh the burden o f  
having such a conviction on his record. Such a conviction is not 
credible evidence o f guilty conduct. Generally, any offense

ti

37 5 83 P.2d 188 (Alaska 1978).

3 A N -05-14036 Cl 1 3

H O L I D A Y  V  SOA
O R D E R



punishable by imprisonment should be considered to be a serious 
offense.

The requirement o f a full and fair hearing is designed to 
p evept the introduction o f the prior conviction where there is 
substantial question as to its validity. Normally, a criminal 
conviction, incorporating the high burden o f proof on the state and 
the stringent safeguards against violations o f due process, should be 
admissible absent strong showing o f irregularity. Generally, no 
conviction entered without representation o f  counsel ought to be 
considered as evidence in a subsequent trial.

The third prerequisite would preclude the use o f a conviction 
where the fact sought to be introduced had not necessarily been

• TRdetermined at the prior trial.

Consider a scenario that is more favorable to the State than the 

present situation. If the State had prosecuted Holiday for the alleged violations o f

i;
AS 11.76.10Q (a)(1), rather than three o f its employees, and then offered those 

r
judgments o f conviction in the administrative hearing concerning the suspension 

of the tobacco endorsements, the proposed use o f  the convictions would not have 

met the requirements o f  S c o t t .  The first S c o t t  prong requires that the prior 

conviction b  ̂for a serious criminal offense, defined as one for which 

incarceration is possible. The sale o f tobacco products to an underage consumer is 

defined as a violation, a category o f offense that is less serious than a 

misdemeanor,and for which there is no possibility o f incarceration. A conviction 

for a violation is not a conviction for a serious criminal offense. In fact a violation

Id., 583 P.2d at 191-92 (footnotes omitted).
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is defined to be not a criminal offense.39 Because the consequences of a conviction 

for a violation are so minor, a person accused of that conduct does not have 

sufficient incentive to fight the charges so as to permit the use the conviction in 

a subsequent civil proceeding.

The proceedings in the district court provided even less incentive to 

the accused to fight the charges. None o f the three individuals was exposed to the 

collateral potential of having the tobacco endorsement suspended in a later

administrative proceeding. From Holiday’s perspective the use o f the convictions
{'

o f  other defendants at the administrative hearing was even more perverse. It had a
t

greater incentive, because of the potential suspensions of the tobacco 

endorsements, to challenge the accusations o f underage sales, but had no ability to 

exert that challenge. It could not participate in the district court proceedings and 

was not allowed to raise defenses (except a hopelessly insignificant one) in the 

administrative hearing.

. The use of the conviction for a violation does not meet Scott's 

second pron^. The safeguards that are normally found in a criminal proceeding are 

usually deemed adequate to ensure that there will not be substantial questions 

about the validity of the conviction sought to be used in the civil proceeding. One 

of the protections in the criminal proceeding is the availability of counsel to all 

accused persons. But a person accuse o f a violation is not entitled to public

AS 11.76.100(0- A violation is a noncriminal offense that carries no 
possibility o f  a jail term. AS 11.81.900(62).
3AN-05-14036 Cl K
HOLIDAY V S O A  r
O R D E R  ?



representation. The three ir dividuals who were convicted o f  the violation had no
*

right to a public defender or a trial by jury.40 Nor is it likely that any o f the three 

accused individuals would incur the expense of private counsel even if  he or she 

could afford it because there was so little at stake. The definition of a violation 

states that “conviction of a violation does not give rise to any disability or legal

A y| |
disadvantage based on conviction of a crime.” Because Holiday had no n o tr  j of 

the hearings at which the three individuals entered pleas, it had no ability to

provide counsel for those persons in an effort, by defending the individuals
*

directly, to defend itself indirectly from the consequences of their convictions if 

used against Jioliday in a subsequent administrative hearing.

Finally, it is doubtful that the third Scott prong would be satisfied. 

That test does not permit the prior conviction to be used in the subsequent hearing 

unless the fact relevant to the second proceeding had necessarily been proven in 

the first trial..In order for a specific tobacco endorsement to be suspended the State 

must link the underage sale with the location applicable to the endorsement. The 

elements o f the noncriminal offense of underage sale do not include, and thus do 

not necessitate, the proof of the location of the sale with such specificity. While it
1 •

is true that the conviction may cover some elements relevant to the administrative

AS I l.8l.900(b)(62) (“a person charged with a violation is not entitled (A) 
to a trial by jury; or (B) to have a public defender or other counsel appointed at 
public expense to represent the person”).

41 AS lL81.900(b)(62).
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hearing, it does not cover all o f  them. The prior conviction might meet the third 

prong and thus be admissible, but it alone would not suffice for the suspension of
i

the endorsement as it might be silent as to the location o f the sale or identification 

of the specific endorsement to be suspended.

But the most significant problem with the use of the convictions of 

the three individuals as conclusive proof o f elements o f the case for the suspension 

o f  the tobacco endorsements against Holiday is the basic fact that Holiday had no 

opportunity to be heard concerning the questions surrounding the alleged conduct 

o f  its agents or employees. The conduct of the three individuals constitute the 

issues o f central importance in the case against Holiday but, by the use of the 

convictions Ijor the violations of the three individuals, Holiday is deprived of any 

meaningful opportunity to be heard on those central issues. Having been deprived 

o f that opportunity by the restriction of the issues that could be raised at the 

administrative hearing, Holiday was deprived of due process just as was the driver 

in Javed  who. could only challenge the reasonableness o f the arresting officer’s 

belief and no,t present evidence that he was not the driver.

(Holiday was not afforded due process of law in violation of its state
i

and federal constitutional rights. The decisions o f  the Administrative Law  Judge  

and commissioner are REVERSED.
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Superior Court Judge

I certify that on 27 October 2006 
a copy of the above w s  mailed to 
each of the following at their 
addresses o f record: •

Judicial Assistant
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