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R e p r e se n t a t iv e  C r a ig  J o h n s o n
House District 28

Sponsor Statement 

House Bill 151

An Act requiring an indemnification and hold harmless provision in construction- 
related professional services contracts of state agencies, quasi-public agencies, 

municipalities, and political subdivisions.

HB 151 will require uniform indemnification and hold harm less provisions in professional 
serv ices contracts for all public agencies within the state o f A laska.

O ver the last severa l years, there has been a sign ificant increase in litigation related to 
public projects. O ne  reaction to this trend has been for public agencies to include 
indem nification language in new construction projects contracts. Th is language 
insu lates public agenc ies from liability by unfairly transferring responsib ility for 
neg ligence to design  consultant com panies.

These  indem nification c lauses are typically either un insurable or insurable only at very 
high cost. W hen a contract cannot be insured, design professiona ls must either accept 
an unduly high degree of liability or walk away from the contract. The results o f this 
increased liability include:

• Increased costs to the design profess iona ls (which translates into increased 
overall costs for public projects)

• D ecreased  participation from design professiona l com panies on competitive bids 
for public projects (which again increases the costs of these projects)

• The elim ination o f many sm aller local design  firms due to their lack of the 
financia l wherew ithal to defend th tm be lves from civil lawsuits, or worse, from 
loosing a civil lawsuit that stem m ed from neg ligence on behalf o f a public agency

HB 151 prescribes uniform contract indemnification language for all state agencies and 
m akes each  party in a professional serv ices contract financia lly responsib le for their own 
liabilities and distributes joint liability on a com parative fault basis.

The question o f indemnification has been addressed  by the A la ska  Department of 
Transportation, w hose language has been adopted by many boroughs and agencies 
throughout A la ska  for decades. HB  151 m eans to standard ize their approach, and in 
doing so, provide a fair and equitab le business clim ate within the State of A laska.

HB 151 has a lready passed  through the State A ffa irs Committee, where changes were 
m ade that (1) brought it more in line with current D O T  language and (2) narrowed its 
scope to only construction-related contracts.

Co-Chair, House Resources Committee 
Member of Rules, State Affairs, Transportation Committees
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The JUDICIARY Committee considered: HB 151

HOUSE BILL NO. 151 INDEMNITY CLAUSE IN PUBLIC CONTRACTS
"An Act requiring an indemnification and hold harmless provision in professional services contracts of state 
agencies, quasi-public agencies, municipalities, and political subdivisions."
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[ ] attach amendments
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FISCAL NOTE
STATE  O F  A LA SKA
2007 L E G IS L A T IV E  SESS IO N

Revision Date/Time (Note if correction): 3/15/2007______
Title An act requiring an indemnification and hold

harmless provision in state prof. serv. contracts

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected 
'RDU

HB151-DOA-RM-3-15-Q7 
HB 151

Administration
Risk Management

Sponsor
Requester

Representative Johnson
Component Risk Management

House State Affairs

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

71

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES i l l  ! !

CHANGE IN REVENUES ( ) | | | | | I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost:
Mark this box (X) if funding for this bill is included

POSITIONS

0.0
r's FY 2008 budget propcn the Governo >sal: j

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation requires use of standard indemnity clause in "professional service" (AS 36.30.990) 
agreements by all public agencies as broadly defined.

The stipulated language proposed is similar to standard terms already being used for many years by state 
agencies protected by state's self insurance program administered by the Division of Risk Management, 
thereby there is no opf ational or financial impact.

Prepared by: 
Division
Approved by: 
Agency

J Brad Thompson, Directrr Phone 465-5723
Risk Management Date/Time 3/15/07 4:00 PM
Kevin Brooks, Deputy Commissioner Date 3/15/07 5:00 PM
Department of Administration

(Rev.ied 1/18(2006 OMB) Page 1 o f 1



L E G A L  S E R V I C E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA Slate Capitol
FAX (907) 465-2029 Juneau, Alaska 99801 -1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  March 16, 2007

SUBJECT: Sectional summary of HB 151 requiring an indemnification and
hold harmless provision in professional services contracts of state 
agencies, quasi-public agencies, municipalities, and political 
subdivisions (Work Order No. 25-LS0479\C)

TO: Representative Craig Johnson
Attn: Debbie Higgins

FROM: Theresa Bannister
Legislative Counsel

You have requested a sectional summary of the above-desc.ibed bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Adds a new section to the chapter on public contracts.

Sec. 36.90.300(a). Requires public agencies to include an indemnification and hold 
harmless provision in their professional services contracts. The provision must 
indemnify and hold the public agency harmless for the negligent acts, errors, and 
omissions of the consultant. Requires the provision to apportion joint liability on a 
comparative fault basis.

Sec. 36.90.300(b). Provides model language for the provision required by (a). Allows a 
provision that reads substantially the same as the model language to satisfy the 
requirements of (a).

Sec. 36.90.300(c). Defines two terms for the section. Refers the definition of 
"professional services" to the definition in the state's procurement code. The definition of 
"public agenc>" identifies which public entities are covered by the section.

If I may be of further assistance, please advise.

TLB.med
07-175.med
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March 14, 2007

The Honorable Beth Kertulla 
State Capitol, Room 404 
Juneau, AK 99801-1182

The Honorable Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182

Subject: House Bill HB No. 151

Dear Representatives:

As a private professional engineer and owner of a local engineering firm I would like to 
inform you that I strongly support HB 151. The University and the City and Borough of 
Juneau has required indemnification language in our past contracts which is very arbitrary, 
unfair, and likely not even enforceable.

Some professional will not even compete for thee projects solely because of the 
indemnification requirements. Time and effort are wasted reviewing these unfair 
requirements.

Please vote in support of this bill. If you have any questions, please contact me.

Cordially,

Douglas Murray, P.E.
President, Murray & Associates, P. C. 
(907)780-6151



M arch 14, 2007

The Honorable Craig Johnson

facility PLANNING
NTERiOFt CESIGN
aroject management

State Capitol, Room 126 
Juneau, AK 99801-1182

RE: Support o f  HB151

Dear Representative Johnson:

We are w riting to express our support o f the indemnification provisions addressed in HB 151.

Livingston Slone, Inc. is an architectural firm providing professional services for facility designs and 1 
have been negotiating contracts with State, Federal arid Local governm ent agencies on my firm ’s 
behalf for m ore than 30 years. Indemnification provisions in contracts as a whole create one o f  the 
greatest difficulties in reaching agreement during contract negotiations. They can result in added costs, 
schedule increases and hard feelings at a time when owners and professional firms need to be 
cooperating for the good o f  a project.

Many public-agency contracts, such as that o f  the University o f  Alaska, require professional firms 
(A/Es) to ind 'm nify  the ow ner even if the A/E is not at fault. Livingston Slone and our colleagues in 
the design professions can, and do, carry insurance for professional liability, business liability, etc. We 
can accept liability our acts and performance, but not the acts or perform ance o f  others. State law 
requires the Architect or Engineer o f  Record to be liable and not their em ployer. So, indem nifying an 
ow ner even when the A/E is not at fault puts tremendous risk on individuals; risk that cannot be 
insured under normal policies. The indemnification provisions are almost alw ays the contract points 
that require both the owner and the A/E to consult attorneys, driving up the costs o f doing business for 
both. We invest literally tens thousands o f dollars in getting proposing on and negotiating contracts. 
This puts us at a commercial disadvantage and we are often forced by circum stance to sign contracts 
that have indem nification provisions that we can’t insure.

The language you have crafted in HB151 is much better than that which currently  exists. Contractors 
take responsibility for problems when they are at fault, Owners do so when they are at fault and if  the 
fault is shared, each party takes responsibility at the level or percentage they are at fault. It is a win- 
win proposition. Having specific indemnification language codified into law will make negotiations 
easier and m ore cost effective for both the public agency and businesses. These cost savings can result 
in more efficient use o f  public and business resources.

Thank you. HB151 is certainly a sti in the right direction.

Sincerely,
LIVINGSTON SLONE, INC.

Civil Engineer
Thomas W. Livingston, FAIA 
Architect I CM LIVINGSTON, t'AIA

cchaloe Slone re

LlV.tnSTCNSLGNE.tNC 
» »  ARCTIC BOULEVARD SUITE SOI 
ANCHORAGE LlASKA 99503 L7i2 
ai: ‘t-2 a fax w set jms 
w.v.v a, iVirgswOkxie com



K i n n e y  E n g i n e e r i n g ,  l l c
750 West Dimond Boulevard Suite 203 Anchorage. Alaska 99515 (907) 346-2373 Fax (907)349-7496

March 12, 2007

The Honorable Craig Johnson,
State Capital, Room 126 
Juneau, Alaska 99801-1182

Subject: HBNo. 151

Dear Representative Johnson:

I am writing this letter to endorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions insurance covers negligence, errors, and omissions of the 
professional. These policies do not cover liabilities arising due to the negligence, errors, or 
omissions of the Owner. As such, unfair indemnification clauses may not provide the Owner 
with the liability coverage that they expect.

2) Some professionals will not compete for projects containing unfair indemnification 
requirements. As a result, the most qualified professional may not be selected for some 
projects and this is detrimental to the public interests.

3) Substantial time and expense is incurred by professionals and insurance companies as they 
review and assess the unique indemnification language contained in each professional 
service agreement. This raises the cost for public projects.

4) When a public agency shifts the liability for their actions to consultants, the public agency is 
likely to be less diligent and increase the likelihood of negligence, errors, and omissions. 
This is not beneficial to the public since there is still a negative impact to the public, 
regardless of who is held responsible.

5) In many cases when a problem arises, both the public agency and the design professional 
have contributed to the problem. Arbitrarily assigning liability to the design professional is 
unfair and may prevent the public agency from taking the appropriate counter-measures to 
prevent similar problems in the future.

Reputable engineers, architects, surveyors, and scientists are agreeable to bear responsibility for our 
mistakes. We maintain comprehensive and expensive errors and omissions insurance policy to 
p , ect our clients should we were to be negligent in our professional services. However, it is unfair 
and not in the public interest for us to accept this risk for the performance of other parties whose actions 
are well beyond our control.

Please contact me at (907) 344-7575, or by e-mail at randvkinnev.kinnevenq@alaska.net if you require 
additional information.

Sincerely,

Kinney Engineering, LLC

James R. (Randy) Kinney, P E, PTOE 
Member

mailto:randvkinnev.kinnevenq@alaska.net


March 10, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Re: House Bill 151

Design Alaska strongly supports House Bill (HB) 151 requiring fairly apportioned 
indemnification and hold harmless provisions in the professional services 
contracts of public and quasi-public agencies.

Use of indemnification and hold harm'ess provisions that require design 
professionals to assume liability beyond their own negligence serve the purpose 
of reducing agency risk by insulating the agency from its own negligence. This 
unfairly and inappropriately creates a liability risk for professional service firms 
that is not uninsurable. Design Alaska’s professional liability insurance covers 
only our own negligent acts, errors or omissions; our professional liability 
insurance cannot be extended to cover the negligence of others.

Design Alaska strongly supports the HB 151 legislation prescribing 
indemnification lane lge that is uniform for all governmental agencies in Alaska; 
that requires each party to be financially responsible for their own negligent acts, 
errors, or omissions; and that apportions liabilities on a comparative fault basis. 
We believe HB 151 as currently written will clarify the contractual liabilities of the 
parties and allocate risk in a fair and balanced manner. Thank you for 
sponsoring HB 151.

Sincerely, L-

D e s i g n  A l a s k a ,  Inc.

B. Wilbur Jr. 
)dent

cc: JBW, CHM

c;\new project documents\!005\hb 151\hb151 letter.doc

Design Alaska Inc. Architects • Engineers • Surveyors 
601 College Road Fairbanks Alaska 99701 907 452 1241 

Fax 907 456 6883 E-Mail mail@designalaska.com

mailto:mail@designalaska.com
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March 9, 2007 
W.O. D00001

The Honorable Craig Johnson 
Representative of the State of Alaska 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Subject: State of Alaska Department of Transportation and Public Facilities
Indemnification cVuse

The Honorable Craig Johnson:

DOWL Engineers (DOWL) has been in business in Alaska for 45 years, providing professional 
engineering services for clients throughout the state of Alaska in both the public and private sector. 
We employ mor than 200 people and have thriving branch offices in Kodiak, Palmer, Seattle and 
Tucson. DOWL firmly supports HB 151.

Currently, the State of Alaska Department of Transportation and Public Facilities (DOT&PF) contract 
language includes a “comparative fault” provision in its indemnification clause. This provision is 
consistent with industry standards and with what is widely considered “insurable” by Architect and 
Engineering (A/Ey firms and their insurance companies.

While DOT&PF conforms to the latest standards, some state entities include contract language that 
puts the entire liability on the A/E firm regardless of the level of fault that is apportioned by the courts. 
This language takes all of the accountability off of the contracting agency and places it on the 
contractor—in effect, putting them in the role of an insurance company. Furthermore, the contract 
language is often non-negotiable and jeopardizes the award of the contract if the A/E firm refuses to 
accept the asymmetrical condition.

I have attached language extracted from the latest Engineers Joint Contract Documents Committee 
Standard Form of Agreement which discusses insurance guidelines and indemnification. Section 
6.11.2 discusses the need to indemnify the Owner (State of Alaska) when there are costs, losses, or 
damages due to an engineering firm’s negligent acts. Similarly, Section 6.11.3 indemnifies the 
engineering firm when the Owner’s negligent acts cause costs, loss, or damage. It is clear HB 151 
conforms to the latest national standards for contract indemnification.

Thank you for sponsoring HB 151. I think it will go a long way toward promoting accountability for 
those working on Alaska’s important public projects. If I may be of additional assistance as this 
legislation goes through the committee process, please do not hesitate to call.

Sincerely,
DOWL Engineers

STewart G. OsgoodfP.E. 
President
Attachment: As stated
DOOOOI Johnson HB5I SCO 030007mas
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"arranger," "operator," “generator," or "transporter" of 
hazardous substances, as defined in the Comprehensive 
Environmental Response, Compensation, and Liability Act 
o f 1990 (CERCLA), which are or may be encountered at or 
near the Site in connection with ENGINEER’S activities 
under this Agreement.

F. If ENGINEER'S services under this Agreement 
cannot be performed because of a Hazardous 
Environmental Condition, the existence of the condition 
shall justify ENGINEER'S terminating this Agreement for 
cause on 30 days notice.

6.11 Allocation of Risks
A. Indemnification

I. To the fullest extent permitted by law, 
ENGINEER shall indemnify and hold harmless 
OWNER, OWNER'S officers, directors, partners, and 
employees from and against any and all costs, losses, 
and damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and other 
professionals, and all court or arbitration or other 
dispute resolution costs) caused solely by the negligent 
acts or omissions of ENGINEER or ENGINEER’S 
officers, directors, partners, employees, and 
ENGINEER'S Consultants in the performance and 
furnishing of ENGINEER'S services under this 
Agreement.

2. To the fullest extent permitted by law, 
OWNER shall indemnify and hold harmless 
ENGINEER, ENGINEER'S officers, directors, 
partners, employees, and ENGINEER'S Consultants 
from and against any and all i jsts, losses, and damages 
(including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals, 
and all court or arbitration or other dispute resolution 
costs) caused solely by the negligent acts or omissions 
of OWNER or OWNER’S officers, directors, partners, 
employees, and OWNER'S consultants with respect to 
this Agreement or the Project.

3. To the fullest extent permitted by law, 
ENGINEER'S total liability to OWNER and anyone 
claiming by, through, or under OWNER for any cost, 
loss, or damages caused in part by the negligence of 
ENGINEER and in part by the negligence of OWNER 
or any other negligent entity or individual, shall not 
exceed the percentage share that ENGINEER'S 
negligence bears to the total negligence of OWNER, 
ENGINEER, and all other negligent entities and 
individuals.

4. In addition to the indemnity provided under 
paragraph 6.11.A.2 of this Agreement, and to the 
fullest extent permitted by law, OWNER shall 
indemnify and hold harmless ENGINEER and its

officers, directors, partners, employees, and 
ENGINEER'S Consultants from and against all costs, 
losses, and damages (including but not limited to all 
fees and charges of engineers, architects, attorneys, and 
other professionals, and all court or arbitration or other 
dispute resolution costs) caused by, arising out of or 
resulting from a Hazardous Environmental Condition, 
provided that (i) any such cost, loss, or damage is 
attributable to bodily injury, sickness, disease, or death, 
or to injury to or destruction of tangible property (other 
than completed Work), including the loss of use 
resulting therefrom, and (ii) nothing in this paragraph 
6.11.A.4. shall obligate OWNER to indemnify any 
individual or entity from and against the consequences 
of that individual’s or entity’s own negligence or 
willful misconduct.

5. The indemnification provision of paragraph 
6.11 .A. I is subject to and limited by the provisions 
agreed to by OWNER and ENGINEER in Exhibit I, 
"Allocation of Risks," if any.

6.12 Notices
A. Any notice required under this Agreement will be 

in writing, addressed to the appropriate party at its address
on the signature page and given personally, or by registered
or certified mail postage prepaid, or by a commercial 
courier service. All notices shall be effective upon the date 
of receipt.

6.13 Survival
A. All express representations, indemnifications, or 

limitations of liability included in this Agreement will 
survive its completion or termination for any reason.

6.14 Severability
A. Any provision or part of the Agreement held to be 

void or unenforceable under any Laws or Regulations shall 
be deemed stricken, and all remaining provisions shall 
continue to be valid and binding upon OWNER and 
ENGINEER, who agree that the Agreement shall be 
reformed to replace such stricken provision or part thereof 
with a valid and enforceable provision that comes as close 
as possible to expressing the intention of the stricken 
provision.

6.15 Waiver
A. Non-enforcement of any provision by either party 

shall not constitute a waiver of that provision, nor shall it 
affect the enforceability of that provision or of the 
remainder of this Agreement.

6.16 Headings
A. The headings used in this Agreement are for 

general reference only and do not have special significance.

Standard Form of Agreement 
Between Owner and Engineer for Professional Services 

Page 7 of 13



A rc h ite c ts  A la s k a 5
March 9, 2007 An Alaskan Corporation

Architecture 
Facility Planning 
Intenor ArchitectureRepresentative Craig Johnson interior Architecture

State Capitol, Room 126 
Juneau, AK 99801-1182

Subject: HB-151

Dear: Representative Johnson

1 am writing to express my support for HB-151. Architects Alaska has been providing 
Architectural Design Services throughout Alaska since 1950. I personally have been 
practicing in Alaska for more than 26 years. We employ approximately 30 professional in
2 offices located in Anchorage and Wasilla, Alaska.

Recently, within the past 5 to 7 years, we have been experiencing more and more 
difficulty in negotiating fair contract language with clients, especially governmental 
agencies. These clients have been attempting to shift their risk unduly to the design 
community. Contact language requires the design team to hold the client harmless for all 
of the client’s acts. This includes the client employees and agents. We take exception to 
this and consistently find ourselves in the position of negotiating this type of language out 
of contact(s), which is time consuming, expensive and needless to say frustrating.

First of all the design team has no control over the client’s action and should not be held 
accountable for such acts. Secondly, this is uninsurable language. Most clients do not 
understand this. As requested by most government contacts, we provided professional 
liability insurance, which helps reduce the client’s risk. However this risk is not reduced 
if the contact language is uninsurable.

We support HB-151. The bill language provides a more equitable share of risk to each 
party with regards to who has control over the firm(s), agency(s), employee(s), agent(s) 
or individual(s) actions.

Thank you for addressing this matter.

Sincerely;

Mark A. Kneedler, AIA 
President

900 W. 5th Avenue, Suite 403 
Anchorage, Alaska 99501-2029 
(907) 272-3567 
FAX (907) 277-1732

191 E. Swanson Avenue 
Wasilla, Alaska 99654-7025 
(907) 373-7503 
FAX (907) 376-3166



A la s k a  S c  d e t v  o f  P r o fe s s io n a l E n g in e e rs  

P r o fe s s io n a l E n g in e e rs  in  P r iv a te  P r a c t ic e
750 IV. Dimond Boulevard, Suite 203Anchorage, A K 99515

March 9,2007
The Honorable Craig Johnson,
State Capital, Room 126 
Juneau, Alaska 99801 -1182

Subject: HB No. 151

Dear Mr. Johnson:

The Professional Engineers in Private Practice is a professional society for individuals providing consulting 
services to private and public clients. Our members have observed a steady increase in the number of public 
agency professional service agreements that require design professionals to assume liability which is 
uninsurable. We believe that this type of professional service contract language is unfair and is not in the 
best interest of the public. We endorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions insurance covers negligence, errors, and omissions of the professional. These 
policies do not cover liabilities arising due to the negligence, errors, or omissions of the Owner. As 
such, unfair indemnification clauses may not provide the Owner with the liability coverage that they 
expect.

2) Some professionals will not compete for projects containing unfair indemnification requirements.
As a result, the most qualified professional may not be selected for some projects and this is not 
beneficial to the public.

3) Substantial time and expense is incurred by professionals and insurance companies as they review 
and assess the unique indemnification language contained in each professional service agreement. 
This raises the cost for public projects.

4) When a public agency shifts the liability for their actions to consultants, the public agency is likely to 
be less diligent and increase the likelihood of negligence, errors, and omissions. This is not 
beneficial to the public since there is still a negative impact to the public, regardless of who is held 
responsible.

5) In many cases when a problem arises, both the public agency and the design professional have 
contributed to the problem. Arbitrarily assigning liability to the design professional is unfair and 
may prevent the public agency from taking the appropriate counter-measures to prevent similar 
problems in the future.

The Professional Engineers in Private Practice believe that it is in the best interest of the public that each 
part)' in a professional service agreement be financially responsible for their own liabilities and to apportion 
joint liabilities on a comparative fault basis. As such, we strongly support House Bill 151.

O « M A>/t«>/\l « f

Arnold N. Harder, P.E. 
Chairperson, Alaska Chapter



ACEC
Ami-.rican Council ol Encini i-.kinu Companm s

o f Alaska

March 8, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Regarding: House Bill 151

Dear Representative Johnson:

The American Consulting Engineering Companies (ACEC) of Alaska strongly supports House 
Bill (HB) 151 requiring fairly apportioned indemnification and hold harmless provisions in the 
professional services contracts of public and quasi-public agencies. Gross imbalances in 
indemnification and hold harmless contract clauses create what is unquestionably the most 
contentious issue in contract negotiations between professional service providers and 
governmental and quasi-govemmental agencies in the State of Alaska.

In recent years, several Alaskan government and quasi government agencies have required 
design professionals to assume additional liability beyond the consultant’s own negligence. The 
purpose of this action is to reduce agency risk by insulating the agency from its own negligence. 
This inappropriately increases liability risk to professional service firms and creates a contract 
that is not fully insurable, and in many cases uninsurable. Professional Liability Insurance is 
limited to negligent acts, errors or omissions. Consultants that agree to overly broad 
indemnification and hold harmless contract clauses do so without the possibility of insurance and 
place their livelihood and the fate of the agencies’ project at great risk.

ACEC of Alaska strongly supports the HB 151 legislation prescribing indemnification language 
that is uniform for all governmental agencies in Alaska, that requires each party to be financially 
responsible for their own negligent acts, errors, or omissions; and that apportions liabilities on a 
comparative fault basis. We believe HB 151 as currently written will clarify the contractual 
liabilities of the parties and allocate risk in a fair and balanced manner. Thank you for 
sponsoring HB 151.

Yours truly,
America: Council o f Engineering Companies of Alaska

Paul C. Ramert, P.E. 
President

P.O. Box 200345 Anchorage, AK 99520-0345



Shawn Florio, P.E.
2020 Shore Drive 
Anchorage, A laska 99515

March 8, 2007

Representative Craig Johnson 
State Cap'tol, Room 126 
Juneau, AK  99801-1182

RE: HB151 -  Contractual Indemnification

Representative Johnson:

Thank you for sponsoring HB151. Although I am writing on my own behalf as a licensed 
engineer in the State of Alaska, I am familiar with the subject as the immediate past 
president of the A laska Professional Design Council (APDC). For your reference, A PD C  
is a consortium of professional societies that represents approximately 5,000 licensed 
architects, engineers, land su'veyors, landscape architects and other design 
professionals.

Over the past few years, my involvement with A P D C  has exposed me to requests by 
owners o f some projects -  many times government agencies -  to contractually 
indemnify uninsurable risks to design professionals. Many times these risks are 
uninsurable by the designer or his/her firm since the risk is beyond their own limit of 
negligence. This places the design professional in the precarious position of having to 
confront their client during contract negotiations with the issue, or alternatively assuming 
the uninsurable liability.

I support HB151 in its current form. HB151 provides uniform language for all state 
agencies and requires each party to be financially responsible for their own liabilities and 
fairly apportions joint liabilities on a comparative fault basis.

Thank you for your efforts.

Respectfully,
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March 8, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

RE: HB 151, Indemnification and Hold Harmless Provisions in Professional Services Contracts

Dear Representative Johnson:

R&M Consultants, Inc. strongly s jpports HB 151 which will provide standard indemnification and 
hold harmless provisions for professional services contracts with state agencies, quasi-public 
agencies, municipalities, and political subdivisions. HB 151, as written, utilizes standard language 
found in State of Alaska Department of Transportation & Public Facilities (DOT&PF) contracts that 
have been used for many years.

The DOT." DF indemnification and hold harmless language provides liability and obligation on a 
comparative fault basis, and does not require obligation to the professional services firm for 
independent negligence by the owner, or a third party. The DOT&PF language does protect the 
owner from negligence by the professional services firm.

Many agencies have utilized the DOT&PF indemnification and hold harmless language as it is fair, 
has stood the test of time, and is supported by the State of Alaska.

Recently, a significant number of public agencies have been utilizing indemnification and hold 
harmless language that assigns liability and obligation to professional services firms for independent 
actions, or negligence by the owner or third parties. These clauses are uninsurable and require the 
professional services firm to cither accept the contract with undue risk, expend time and effort to 
renegotiate the indemnification and hold harmless language, or walk away from the work.

As in all contracting, standard language that has stood the test of time results in less risk for all 
parties, and provides tor a more competitive marketplace.

Thank you for sponsoring HB 151. This important legislation will be beneficial to all Alaskans. 

Very tr

Frank C 
Vice Pr

R&M ( NTS, INC.
/

Z.\projeci\000l.00\Civil\ACEC\20O7\HB 151 3-8-07.doc
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Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AIC 99801-1182

Re: HB 151

Dear Representative Johnson,

I am writing in support of streamlining and standardizing indemnification clauses as 
proposed in HB 151. I have practiced chitecture in Alaska for more than 30 years and 
am a principal in the fimi McCool C îson Green in Anchorage. Most of work has been 
for public clients with some of our more prominent buildings being the C Terminal at 
Ted Stevens International Airport, the Nesbett Courthouse in downtown .Anchorage and 
UAA’s Aviation Technology Center at Merrill Field.

Through the years I have spent countless hours discussing insurance and indemnification 
issues with our clients and up until recently most of the public agencies we work for have 
been willing to include reasonable indemnification clauses in then professional services 
contracts. That changed recently when two of our long term clients, the Mat Su 
Borough and the University of Alaska issued new contract forms that included clauses 
that were unfair, unreasonable, inconsistent with available insurance coverage and out of 
step with design industry practices. These indemnification clauses attempt to shift as 
much risk as possible to the design professionals, making them liable for events that are 
out of their control and potentially unrelated to the services they provided. Some even 
attempt to make the design professional responsible for the negligence of the owner. The 
use of such one sided contract clauses does not foster the spirit of teamwork and 
cooperation necessary to design public projects and is bad public policy.

HB 151 suggests the state mandate standardization of these clauses in all professional 
services contracts with public agencies based on language currently used by ADOT/PF. 
While this language does not include all the provisions the insurance industry might like 
it strikes a fair balance between reasonable protections for the owner and the current state 
of design practice and insurance coverage. I encourage you to support HB 151 and move 
it quickly through the committee process.

Sincerely,
McCool Carlson Green Architects

Michael Carlson, AIA/CCS/NCARB 
Principal Architect John E. McCool 

Michael R Carlson 
Douglas G. Green
901 Photo Avenue 
Anchorage, Alaska 99503 
(907) 563-8474
FAX (907) 563-4572 
mcg@mcgalaska.com

mailto:mcg@mcgalaska.com


Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AK 9980M l82

Subject: HB 151 -  Contractual Indemnification

March 7, 2007

Dear Mr. Johnson:

The purpose of this correspondence is to share my support with respect to proposed HB 
151 with respect to Contractual Indemnification Language.

As a practicing Engineer and business owner, I feel that it is important for contracts 
between the State and Professional Service providers to be fair to both parties. In 
addition, contract provisions need to be reasonably insurable by our insurance providers 
without excessive costs that will eventually trickle down and be paid for by the public.

Thank you for your work on the proposed bill.

Sincerely,

Calvin C. Hay, P.E.
5520 E. 112th Avenue 
Anchorage, AK 99516

cc: Senator Con Bunde
cc: Representative Bob Lynn
cc: Representative Ralph Samuels
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  engineering and constructing a better tomorrow

March 6, 2007

Representative Craig Johnson 
Alaska Legislature 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

RE: Support for House Bill ^Jl, Indemnification Standardization for Alaskan Public Agencies

Dear Representative Johnson:

MACTEC Engineering and Consulting, Inc., is pleased to register its support in favor of House Bill 
151 requiring standardized indemnification and hold harmless provisions in professional services 
contracts for public agencies in Alaska. Passing of this bill will benefit not only the architect- 
engineer (A-E) industry, but also the State, the public agencies, and the people of Alaska.

Apportionment of joint liability on a comparative fauit basis provides for indemnification to the 
extent that the professional A-E service provider is negligent. Any non-comparative fault 
apportionment is simply not fair and will ultimately result in higher project costs.

Responsible professional A-E service providers carry professional liability insurance for negligent 
acts, errors, or omissions, so it behooves public agencies to require indemnification for those items 
to take advantage of the provider’s insurance coverage in the event that indemnification by the 
provider becomes necessary. Currently several public agencies’ standard contracts include 
indemnification terms that are not covered by professional liability insurance, and the inclusion of 
those terms in a signed contract can negate all professional liability coverage. Standardizing 
indemnification terms protects the agency and the A-E service provider.

Sincerely,

MAQTEC Engineering and Consulting

Alaska Office Manager 

QC/TE/cc/A0253G

MACTEC Engineering and Consulting, Inc.
601 E. 57th Place • Anchorage, Alaska 99518 • Phone: 907.563.8102 • Fax: 907.561.4574 www. macfec.



March 6, 2007

The Honorable Craig Johnson 
State Capitol, Room 126 
Juneau, A K  99801-1182

Dear Mr. Johnson:

I would like to express to you my strong support for House Bill No. 151. This important 
legislation addresses a critical issue associated with professional services agreements between 
public agencies and professional design firms in Alaska, specifically, indemnification and hold 
harm less agreements.

There currently exists a wide disparity between the professional services agreements used by 
various public agencies to contract for professional design services in Alaska. Many of the 
agreem ents contain indemnification and hold harmless clauses that attempt to shift risk from the 
public agency to the design professional unfairly. Such clauses are typically either uninsurable 
or insurable only at very high cost.

U se  of unfair indemnification clauses has resulted in a number of undesirable effects:

1) Inappropriate shift of risk to the design professional
2) Unfair shift of fault from the responsib le party to the design professional
3) Fa lse  sense  of risk management (frequently the indemnification clauses are uninsurable, 

hence, no real risk protection is made available to the public agency)
4) Increased costs experienced by the design professional community, which ultimately 

translates into increased costs for the delivery of projects for the public agencies.
5) Fewer qualified design professionals available to provide competent services to public 

agencies. Responsib le design professional firms cannot reasonably accept the risk and 
costs associated with unfair indemnification clauses.

A s  a design professional, I am quite willing to accept reasonable risk in the performance of our 
professional services, to provide protection to our clients for services rendered through 
responsib le risk management and insurance, and to accept the responsibility for our negligent 
acts, errors, and omissions, should they occur. However, it is extremely difficult for us to accept 
the risk and liability of negligent acts, errors, and omissions that are the responsibility of other 
parties.

The proposed legislation would correct the current deficiencies, fairly allocate risk and 
responsibility in professional services agreement, and improve the delivery of professional 
services for public agencies in the State of Alaska.

P O C  I NC .  E N G I N E E R S

2700 Gambell Street. Suite 500 
anchorage, AK 99503 

T; 907.743.3200 
F: 907.743 3295
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Ultimately, our mandate as design professionals is to protect the health, safety, and welfare of 
the public. W e do so in part through the services we deliver to public agencies. This legislation 
helps provide an appropriate and fair framework under which we deliver those services.

President
PDC, Inc. Engineers



UNWIN SCHEBEN KORYNTA HUETTL INC. ARCHITECTURE • ENGINEERING • LAND SURVEYING • PLANNING

U S K H
PRINCIPALS 
Earl D. Korynta 
James A. Huetti 
G a iy H. Pohl 
Kenneth D Maynard 
Gregory A. Ingham 
Timothy J. Vig 
D. la n c e Mearig 
Zone W. Shanklm 
W. Wright A lcorn 
Jeffrey N Logan 
Bruce E. Hopper 
Gregory A. Uebl 
Arthur J. Johnson 
Gerald V, Neubert

ASSOCIATES 
Steven M. Tjaden 
John M. Stadum 
Joonn C. Mitchell 
Marshall L. Hetlet 
Steven M. Karl 
Lori A. Kropidlowskl 
Frederick J Schwaderer 
Dean E Syta 
Jeff Hagge 
Michael N. Anderson 
Gary R. Hable 
'Ian E. Gay 
Brian C. Lewis 
Samantha L. Emrnai 
Robert J. Koruna 
Ronald D. Goughnour 
Shawn C. Lillefjeil 
Peter A, Jacobsen 
Dale R. Smythe 
Raymond E Plummer, HI 
Evan J. Griffith, I I 
Paul W. P Tcmklns 
,essica Cederberg

ADDRESS 
2515 A Street 
Anchorage, Alaska 99503 
Phone (907) 276-4245 
Fa* (907) 258-4653 
n rtp //w w w  Liskh.com
I-888-/06 I.ISKN T87S4)

OFFICE LOCATIONS 
Anchorage, Alaska 

Fairbanks, Alaska 

Juneau. Alaska 

Wasllla. Alaska 

ewiston. Idaho 

Ferndale, Washington 

Sookane. Washington 

Walla Walla Washington

March 6, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182
Via email to Rep_Craig_Johnson@legis.state.ak.us

RE: HB-151 Indemnification Provisions in Professional Contracts 
SUBJ: Please Pass HB-151; Indemnification Reform is essential

Dear Representative Johnson:

Standardization of fair and balanced indemnification requirements in public 
contracts is long overdue and urgently needed. The public has much to gain by 
the indemnification standardization offered by HB-151, and much to lose if 
the status quo is maintained.

No single term in a professional services contract has more impact than 
indemnification. A fair and balanced indemnification requirement sets a 
positive tone for the project that follows, and the opposite is also true. One 
sided indemnification provisions that add large uninsurable risks for a 
consultant create an awkward environment that is adverse, defensive, more 
expensive and less creative. Ultimately, uninsurable indemnification 
requirements drive good professionals from the marketplace.

Good project development and design requires very collaborative effort 
between owner and designer, and a great deal of effort by both parties. A 
professional services contract that nurtures qualities of mutual respect, 
fairness, open communications and the free and open exchange of ideas is the 
first and perhaps the most important step in establishing a cooperative 
relationship and a successful outcome. A contract that chills this relationship 
between designer and owner leads to mediocrity at best, and sets a stage for 
disappointment and confrontation.

Public agencies hold enormous coercive and situational power, simply by the 
very nature of their control of rather large design and construction budgets. 
Consequently, contracting public agencies are in a position to impose unfair 
conditions in their agreement'’ that violate what most would consider ethical 
business practices and fundamental fairness. In Alaska today, some agencies 
demand absolution from all liability and loss, except for loss resulting from 
the “Owner’s gross negligence or willful misconduct.” This exception is 
virtually impossible to prove, so the consultant is effectively responsible for 
everything, even acts of the public agency and others completely out of the 
consultant’s control.

mailto:Rep_Craig_Johnson@legis.state.ak.us
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Professional Liability Insurance only covers damages caused by the negligence of the insured 
consultant relative to the accepted professional standard of care. Nationally, the accepted 
professional standard of care is “the ordinary and reasonable care required and established by 
expert testimony of what a reasonable and prudent professional would have done under the 
same or similar circumstances at the same time in the same locality.”

Any firm, either through ignorance or otherwise, may assume a greater responsibility or 
higher standard of care, but professional liability insurance (PLI) will not cover the additional 
liability.

Without PLI insurance, consultants who accept onerous indemnifications and uninsurable 
standards are seldom capable of honoring them, and those who accede to broad, uninsurable 
contractual liability requirements do so at great peril to their livelihoods. For this reason, 
most consultants pay close attention to indemnification clauses in contracts, and spend 
considerable time attempting to negotia‘e fair and insurable terms.

At USKH Inc., we spend at least 100 hours per year of Principal time battling draconian 
indemnification language. There are currently 426 licensed architect/engineer corporations 
in Alaska. If only one quarter (25%) of them spend as much time as we do, the cumulative 
impact exceeds 10,000 hours of professional time per Year! Adding in the time spent by 
insurance companies and their legal departments, the total cost to the pubic is dramatic. At 
the current average billing rate for Principal level architects and engineers of about 
$ 150/hour, the wasted potential of A/E firms struggling with unfair indemnification language 
may exceed $1,500,000 per year. These costs are eventually passed on to the public. There 
is no free lunch.

Paradoxically, consultants who truly understand risk are in the best position to help the 
Owner’s project proceed smoothly, yet typically these professionals refuse to sign onerous 
indemnification clauses. This leaves the Owner with consultants who are motivated to be 
overly conservative and employ costly “defensive desigr" techniques to limit their risk or 
somehow make themselves “judgment proof’. With one-sided indemnification clauses, not 
only does the cost of A/E services increase but the quality of service may be reduced. It is a 
double whammy.

The party with the most to gain from a project is ihe Owner and the equitable distribution of 
risk should acknowledge these factors. Design professionals do not have deep pockets and 
should not be expected to assume all risks.
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Fair practice requires that the Consultant should be responsible for their negligence, the 
Public Agency should be responsible for their negligence, and if there is joint negligence 
then the liability should be shared. Either way, the indemnification should be limited to 
exclude unrelated third party events.

This question of indemnification has been addressed by the State of Alaska Department of 
I ransportation (ADOT) whose language has been i iopted by many boroughs and agencies 
throughout Alaska foi Jecades. HB-151 standardizes the ADOT approach. Even though the 
precise ADOT language is less than perfect, it is an excellent model to emulate. The 
language of HB -151 retains the true essence and spirit of the current ADOT language.

7 hank you for your efforts on behalf of the professional architects, engineers, and land 
surveyors, and the general public in Alaska. HB-151 is important legislation that will benefit 
all Alaskans.

Sincerely,
U$KH, Inc.

C R J 4 a

Jamts A. Huettl, AIA 
Chairman of the Board 
Chief Executive Officer
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Representative Craig Johnson 
State Capital, Room 126 
Juneau, AK 99801-1182

S u b ja c t :  H o u se  B il l 1 5 1

D e s ig n  P r o fe s s io n a l C o n tra c tu a l L a n g u a g e

Dear Representative Johnson

I am writing to support the efforts of the HB I5l in direct alignment with Alaska Design 
Professional Council (APDC). I am a member of the APDC Contract Task Force Committee. 
As an insurance broker representing more than thirty (30) Design Professional Firms over the 
past ten (10) years, I have continually reviewed poorly written uninsurable contracts released by 
public agencies.

It is common for onerous indemnification clauses within contracts to require the design 
( onsultant to take on liabilities that are not their typical responsibility in the design aspect of the 
project. Insurance can generally cover liabilities that are TORT Law and would be the firm’s 
responsibility even if a contract was not in place. Examples of a poorly written contract 
language that I identify for a design professional firm are;
■ “Defend the public agency for any and all claims.” Design professionals insurance will 

provide defense when the negligent act, error or omission of the consultant’s work is 
identified as culpable. It is typical to see a contract that does not tie the liability to negligent 
acts, emors or omissions.

0 Reference to the design professional consultant as a “contractor”, which could hold the firm 
to a higher standard of care to include guarantee, warranty or certification of work. Design 
professional standard of care is not guaranteed, warranted or certified. A design consultant’s 
work is intellectual property vs. an actual structure that is the final work product of a 
contractor construction firm.

• Giving the public agency ownership of the design teams drawings and documents. As design 
firm provides a professional service to their clients, not a product. A design professional 
intent is to protect against unauthorized reuse of their drawings and specifications by others.

1 believe many public agencies attempt to write one contract that fits all aspects of a building 
project. As referenced above, when a contract is written for a general contracting construction 
firm it requires broader liability that is outside the standard of care of a design professional 
consultant. It is unfortunate these incorrectly written indemnification clauses in contracts are

MARSH

March 05, 2007

Marsh & Mclennan Companies

http://www.marsh
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forced on the design professional consultants’ all around the State. The release of such a poorly 
written contract requires a design professional consultant firm’s to make a risk management 
decision to determine if they want to take on the liabilities out<”de their insurance program. 
There are also firms out there that do not have a full understanding of the risk they are taking 
undertaking with such poorly written onerous contract.

I support this bill and commend you for your support and action. Please feel free to contact me 
with any additional questions or concerns. Thank you for your efforts on the design 

................... ''around the State.

LeAnne Boldenow, CIC 
Vice President

Cc: Boyd Moganthaler, APDC Contract Task Force
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Representative Craig Johnson 
Chair, House Re ^urces Committee 
Alaska State Legislature 
State Capitol, Room 126 
Juneau, AK 99801-1182

Re: House Bill 151 — Indemnification

Dear Representative Johnson:

On behalf of the Alaska Professional Design Council (APDC), I am writing to 
express our support of House Bill 151 and to the need for this legislation.

The Alaska Professional Design Council (APDC) is a consortium of professional 
societies representing architects, engineers, land surveyors, landscape architects 
and other design professionals. Our ten member organizations have a combined 
membership of over 1,500 and represent approximately 5,000 licensed 
professionals. APDC addresses issues of concern to the various design 
professions through workshops, seminars, ad-hoc committees, standing 
committees, and governmental task forces. APDC also receives sustaining 
member support from 30 Architectural and Engineering firms throughout Alaska.

Presently, public agencies in Alaska have a wide variety of indemnification 
requirements. This bill will standardize indemnification requirements for all 
Public Agencies in Alaska, make the Architects/Engineers and other 
professionals responsible for their “negligent acts, errors or emissions”, make 
each financially responsible for their own liabilities, fairly apportion joint 
liabilities on a comparative fault basis, and defines Public Agency for purposes of 
this bill.

The Alaska Department of Transportation & Public Facilities (DOT/PF) has 
language that is generally appropriate for contract indemnification purposes. HB 
151 through legislation is requiring the use of indemnification contract clauses 
that are in place with DOT/PF and to be consistent with aff Public Agencies.



Professional Services Contracts establish the basic framework between a project owner and a design 
company for design services associated with a particular project. In recent years, owners of some 
projects, generally government and quasi-government agencies, have required designers to assume 
additional liability, beyond the consultant’s own negligence. The net effect of this action is to reduce 
agency risk by insulating the agency from its own negligence. This increases the liability insurance 
costs to the designers * creates a contract which is not fully insurable, or in some cases asks the 
designers to assume Ubility for which no insurance is available. APDC supports legislation that would 
prescribe indemnification language that is uniform for all state government agencies and assigns, and 
that requires each party to be financially responsible for their own liabilities and to fairly apportion joint 
liabilities on a comparative fault basis.

APDC encourages the House of Representatives to move HB 151 forward and enact this important 
legislation.

Thank you for considering APDC’s position on this important issue.

Sincerely,
Alaska Professional Design Council

Rob Lang, P.E.
President
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Representative Craig Johnson 
State Capitol, Room 126
Juneau, AK 99801-1182 Via email to Rep Craig Johnson@legis.state.ak.us

RE: HB-151 Indemnification Provisions in Professional Contracts
SUBJ: Please Pass HB-151; Indemnification Reform is essential

Dear Representative Johnson:
Standardization of fair and balanced indemnification requirements in public contracts is long 
overdue and urgently needed. The public has much to gain by the indemnification 
standardization offered by HB-151, and much to lose if the status quo is maintained.
No single term in a professional services contract has more impact than indemnification. A fair 
and balanced indemnification requirement sets a positive tone for the project that follows, and 
the opposite is also true. One sided indemnification provisions that add large uninsurable risks 
for a consultant create an awkward environment that is adverse, defensive, more expensive and 
less creative. Ultimately, uninsurable indemnification requirements drive good professionals 
from the marketplace.
Good project development and design requires very collaborative effort between owner and 
designer, and a great deal of effort by both parties. A professional services contract that nurtures 
qualities of mutual respect, fairness, open communi. Jtions and the free and open exchange of 
ideas is the first and perhaps the most important step in establishing a cooperative relationship 
and a successlu! outcome. A contract that chills this relationship between designer and owner 
leads to mediocrity at best, and sets a stage for disappointment and confrontation.
Public agencies hold enormous coercive and situational power, simply by the very nature of their 
control of rather large design and construction budgets. Consequently, contracting public 
agencies are in a position to impose unfair conditions in their agreements that violate what most 
would concider ethical business practices and fundamental fairness. In Alaska today, some 
agencies demand absolution from all liability and loss, except for loss resulting from the 
“Owner’s gross negligence or willful misconduct.” This exception is virtually impossible to 
prove, so the consultant is effectively responsible for everything, even acts of the public agency 
and others completely out of the consultant’s control.
Professional Liability Insurance only covers damages caused by the negligence of the insured 
consultant relative to the accepted professional standard of care. Nationally, the accepted 
professional standard of care is “the ordinary and reasonable care required and established by 
expert testimony of what a reasonable and prudent professional would have done under the same 
or similar circumstances at the same time in the same locality.”
Any firm, either through ignorance or otherwise, may assume a greater responsibility or higher 
standard of care, but professional liability insurance (PLI) will not cover the additional liability.

Adams, Morgenthaler and Company, Inc.
701 East Tudor Road • Suit* 250 • Anchorage, AK 99503 

fax 907-2 5 7 -9 19 1 • info@amc-cngineers.com ■ phone 907 -2 57 -9100
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Without PLI insurance, consultants 'vho accept onerous indemnifications and uninsurable 
standards are seldom capable of honoring them, and those who accede to broad, uninsurable 
contractual liability requirements do so at great peril to their livelihoods. For this reason, most 
consultants pay close attention to indemnification clauses in contracts, and spend considerable 
time attempting to negotiate fair and insurable terms.
At AMC Engineers, we spend at least 100 hours per year of Principal time battling draconian 
indemnification language. There are currently 426 licensed architect/engineer corporations in 
Alaska. If only one quarter (25%) of them spend as much time as we do, the cumulative impact 
exceeds 10,000 hours of professional time per year! Adding in the time spent by insurance 
companies and their legal departments, the total cost to the public is dramatic. At the current 
average billing rate for Principal level architects and engineers of about $ 150/hour, the wasted 
potential of A/E firms struggling with unfair indemnification language may exceed $1,500,000 
per year. These costs are eventually passed on to the public. There is no free lunch.
Paradoxically, consultants who truly understand risk are in the best position to help the Owner’s 
project proceed smoothly, yet typically these professionals refuse to sign onerous 
indemnification clauses. This leaves the Owner with consultants who are motivated to be overly 
conservative and employ costly “defensive design” techniques to limit their risk or somehow 
make themselves “judgment proof’. With one-sided indemnification clauses, not only does the 
cost of A/E services increase but the quality of service may be 'educed. It’s a double whammy.
The party with the most to gain from a project is the Owner and the equitable distribution of risk 
should acknowledge these factors. Design professionals do not have deep pockets and should 
not be expected to assume all risks.
Fair practice requires that the Consultant should be responsible for their negligence, the Public 
Agency should be responsible for their negligence, and if there is joint negligence then the 
liability should be shared. Either way, the indemnification should be limited to exclude 
unrelated third party events.
This question of indemnification has been addressed by the State of Alaska Department of 
Transportation (ADOT), whose language has been adopted by many boroughs and agencies 
throughout Alaska for decades. HB-151 standardizes the ADOT approach. Even though the 
precise ADOT language is less than perfect, it is an excellent model to emulate. The language of 
HB 151 retains the true essence and spirit of the current A DOT language.
Thank you for your efforts on behalf of the profession j1 architects, engineers, and iand 
surveyors, and the general public in Alaska. HB-151 is important legislation that will benefit all 
Alaskans.

Sincerely,
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March 2, 2007

Representative Craig Johnson 
Chair, House Resources Committee 
Alaska State Legislature 
State Capitol, Room 126 
Juneau, AK 99801-1182

Re: House Bill 151 — Indemnification

Dear Representative Johnson:

On behalf of myself and NORTECH, I am writing to express our support of House Bill 151 and to the need 
for this legislation.

Presently, public agencies in Alaska have a wide variety of indemnification requirements. This bill will 
standardize indemnification requirements for all Public Agencies in Alaska, make the 
Architects/Engineers and other professiona!s responsible for their “negligent acts, errors or emissions", 
make each financially responsit e for their own liabilities, fairly apportion joint liabilities on a comparative 
fault basis, and defines Public Agency for purposes of this bill.

The Alaska Department of Transportation & Public Facilities (DOT/PF) has language that is generally 
appropriate for contract indemnification purposes. HB 151 through legislation is requiring the use of 
indemnification contract clauses that are in place with DOT/PF and to be consistent with all Public 
Agencies.

Professional Services Contracts establish the basic framework between a project owner and a design 
company for design services associated with a particular project. In recent years, owners of some 
projects, generally government and quasi-government agencies, havs required designers to assume 
additional liability, beyond the consultant’s own negligence. The net effect of this action is to reduce 
agency risk by insulating the agency from its own negligence. This increases the liability insurance costs 
to the designers and creates a contract which is not fully insurable, or in some cases asks the designers 
to assume liability for which no insurance is avai'able. NORTECH  supports legislation that would 
prescribe indemnification language that is uniform for all state government agencies and assigns, and 
that requires each party to be financially responsible for their own liabilities and to fairly apportion joint 
liabilities on a comparative fault basis.

We encourage the House of Representatives to move HB 151 forward and enact this important 
legislation. Thank you for considering our position on this important issue.

Sincerely,

John Hargesheimer, PE, CIH. 
President

Docuinenl3
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Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801 -1182

RE: HB151

Dear Representative Johnson:

Thank you for your time and efforts for introducing HB151 to the 
Legislature. A base line of understanding of indemnification is crucial 
to the community of Alaskan Architects and Engineers and all the 
various public agencies that utilize those professional services. 
Currently I believe there is a great deal of misunderstanding among 
public agencies and an increasing trend to attempt to contractually 
transfer undue and uninsurable responsibilities to the private sector.

There are industry standard contracts available in the marketplace that 
have achieved significant scrutiny and mutual acceptance by 
representatives of Owners, Project Managers, Architects, Engineers and 
Contractors, all involved in the Construction Industry and these have 
been time tested in courts of law. Never-the-less we are finding more 
and more public agencies developing their own contract form and we 
are seeing an increasing effort to escape their own liability and pass it 
on to the design professionals. Often times the language is so onerous 
that it extends our liability far beyond that which we can obtain 
professional liability insurance. This ultimately defeats their end goal 
because most design professionals are small businesses with limited 
resources. If the professional is not covered by insurance then the 
agency is left with no security or means of resource to cover an 
unfortunate liability. At best, they will capture what limited resources 
the firm may have and likely drive them out of business whereas with 
an equitable contract there may have been insurance available (which is 
required in all public contracts I have seen). So, the irony is that the 
agencies mandate the professional purchase liability insurance at great 
cost and then force them to sign a contract with an indemnification 
clause that may be specifically excluded in the insurance coverage.

(907)561-5543 
(907) 562-3213-FAX



Fundamentally the State should support fairness and equity in public 
contracts such that the parties to the contract are responsible for their 
actions. FIB 151 will help ensure that equitable treatment will prevail.

I welcome any questions or support I may offer in this pursuit.

Representative Johnson
March 2, 2007
Page 2

Sincerely, 
ECI/Hyer, Inc.

Terry K. Hyer, AIA 

TH/snf



March 2 ,2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182

RE: HB151

Dear Representative Johnson;

I am writing in support of House Bill 151 whose purpose is to bring equity to the 
question of Indemnification and Hold Harmless clauses that state agencies, quasi public 
agencies, municipalities and other political subdivisions use.

What this bill seeks to remedy is the situation where the consultant will be held to defend 
an owner unless the alleged liability is based upon the sole negligence of that owner. This 
is uninsurable by the Consultant, and few if any of Alaska’s design professionals have the 
financial resources to self insure this risk.
Fair practice should be implemented here. The consultant should be responsible for his 
negligence, the owner responsible for their negligence, and if there is joint negligence 
then the liability should be shared. Either way, the indemnification should be limited to 
exclude unrelated third party events.
As a small, employee owned Alaskan business I can tell you that we are not in a financial 
position to take on full liability and hold harmless the state agencies that we wish to work 
for. Nor will our insurance company permit it.

This bill, modeled on the language use by the State of Alaska DOT, seeks to do just that.

I urge your support for this bill.

Sincerely, 
EHS-Alaska, Inc.

Robert A. French, P.E. 
Principal-in-Charge

E n g i n e e r i n g , H e a l t h  &  S a f e t y  C o n s u l t a n t s

11901 BUSINESS BLVD.. SUITE 208 • EAGLE RIVER. AK 99577-7701 • |907) 694-1383 FAX (907) G94-1382 
WEBSITE www.etis-alaska.com • E-MAJL ehsak9ehs-aiaska.com

http://www.etis-alaska.com
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T R Y C K  NYMAN HAYES , INC.

March 2, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Re: House Bill No. 151

Dear Representative Johnson:

I wanted to express my thanks to you for sponsoring HB 151, a very important piece of 
legislation which, if enacted, will be instrumental in ensuring the future viability of our 
firm. As you know, Tryck Nyman Hayes, Inc. is one of the oldest (54 years) and largest 
of the locally owned engineering firms in Alaska. In the past few years, we have seen a 
dramatic increase in litigation related to public projects, which is often unrelated to the 
soundness of our work but we seem to be frequently drawn in and have to spend 
scarce resources to defend ourselves.

One of the most disconcerting recent developments is that public agencies are 
increasingly attempting to transfer their liability in such situations to their design 
consultants through new indemnification language. In the past year we have seen new 
and often unfair language proposed in contracts from several State entities which do 
not use the contract model generated by ADOT&PF. In addition, we are now seeing 
such language in proposed contracts from local government entities which also are not 
using the ADOT model. We are not able to obtain insurance for much of this 
transferred liability, thus requiring us to either walk away from the contract or risk the 
future of our firm by assuming risk for which we are not covered by insurance and could 
not financially defend if called upon to do so.

It is my opinion that this situation, if left unchecked, will effectively eliminate many local 
A/E firms in Alaska, thus reducing competition and increasing costs in the State. Your 
legislation is extremely important to the future of our industry in Alaska.

Sincerely,

Ted B. Trueblood, P.E.

President

Engineering Surveying Landscape Architecture

mailto:tedt@tnh-inc.com


March 1,2007

Representative Craig Johnson 
Alaska State legislature 
House of Representatives 
Juneau, Alaska

RE: HB 151, Indemnification for Professional Services Contracts

Dear Craig:

We would like to express our support of prescribing uniform contract 
indemnification language for all state agencies within the state of 
Alaska. We have experienced first hand d'fficulties in conducting 
negotiations of contracts which contain uninsurable contract clauses.

Several state agencies have recently issued contracts which have been 
—— - found to be uninsurable. When a contract cannot be insured, should am m m m
~ j| *■ claim arise the state ends up without restitution and a local business
— — S will very likely end up liquidated.
HYER

A uniform state-wide professional services contract will save the state 
and the industry time and resources and is just plain good business
practice. There are industry standard contracts available that have been 
tested nationally and locally and have withstood scrutiny from both 
sides of the table.

We urge the legislature to hear and ultimately to pass HB 151, to 
provide a fair and equitable business climate within the State of Alaska.

Sincerely,
ECI/Hyer, Inc.

Terry Hyer 
Brian Meissner 
Mary G. Knopf

101 WEST BENSON 
SUITE 206
ANCHORAGE. AK 50503

ARCHITECTURE
AlANMNG
INTERIORS
OEVELORK'ENT

.0C7) £61-55-13 

.‘JC7) 562-3213 TAX



From: John Crittenden Ocrittenden@architectsalaska.com]

Sent: Friday, March 02, 2007 4:44 PM

To: Rep. Craig Johnson

Subject: HB 151

Representative Johnson

I support this contract language. It will help to clarify responsibilities, and to 
clarify how indemnification clauses are supposed to work. Many contracting 
agencies attempt to put in clauses that try to avoid any responsibility for 
errors on the part of the contracting agency. This is a goose and 
gander issue. Please try to get this passed.

John Crittenden

John Crittenden AIA, Principal

Architects Alaska®
An Alaskan Corporation

900 West Fifth A v e . Suite 403 
Anchorage. Alaska 99501-2029 
Ph it (907) 272-3567 
Fax tt (907) 277-1732

icnttenden@architectsa!aska com 

www.architectsalaska.com

3/3/2007

mailto:Ocrittenden@architectsalaska.com
http://www.architectsalaska.com


AIAAIaska
A Chapter of the American Institute of Architects 

February 26, 2007

Craig Johnson 
Representative 
State Capitol, Room 126 
Juneau, AK 99801-1182

RE: HB151 - INDEMNITY CLAUSE IN PUBLIC CONTRACTS 

Dear Representative Johnson,

ALA Alaska, A Chapter of The American Institute of Architects met on February 21, 
2007 in Juneau, Alaska and agreed to support the proposed legislation (HB151) that 
you introduced that next day. Many architects that are members of the AIA are 
affected by the lack of standardized requirements of indemnification in A/E 
Contracts.

AIA members participated with others belonging to APDC (Alaska Professional 
Design Council) last Wednesday and Thursday in speaking with our representatives 
and other influential members of the legislature about this issue and our support of 
your introduced bill. There are too many government agencies that have one sided 
provisions that are hostile to A/E firms, and cost of business is driven up by the 
unnecessary and wasted hours of fighting a one sided indemnification contract 
clause. This bill will standardize indemnification requirements for all Public 
Agencies in Alaska, and save thousands of dollars as well as make each party 
financially responsible for their own liabilities.

We hope that our support of this legislation helps to ensure its passage into law and 
make the lives of our member firms more equitable in sharing risk with its public 
clients. Our architectural and engineering professionals are willing to be 
responsible for their “negligent acts, errors and omissions”, however to take on the 
entire burden of liability in contracting limits the willingness to contract with public 
agencies that write unfair indemnification requirements.

Your insight and support of this issue is appreciated by our profession as well as 
those of others in the professional design community of Alaska.

Sincerely,

AIA Alaska Chapter President

P.O. Box 103563 
Anchorage, Alaska 99510-3563 
907-276-2834 
www.alaak.org

http://www.alaak.org


AsiooimU* Bulldar* 
and Contractor*. Inc.

Alaska Chapter

2006 Board of Directors

Destry Lind, Chairman  
Consolidated Enterprises, Inc.

Jim Gilbert, Past Chair 
Udelhoven Oilfield System 
Services, Inc.

Mike Klebs, Chair-E lect 
Klehs Mechanical, Inc.

Ron Alban 
Secretary/Treasurer 
Alban & Company. CPA's

Juile Anne 
AAA Fence, Inc.

John Fortner 
Meridian Systems, Inc.

Mary Pa . Chapter Labor 
Attorney
Eide, Miller & Pate PC.

Ken Smith
Wire Communications & 
Electrical, Inc.

Rockwell Smith 
Preferred Plumbing & 
Healing

April 27th, 2007

To Whom It May Concern:

This letter is written in support of HB 151 on behalf of the 
members of Associated Builders and Contractors of Alaska.

The membership of ABC Alaska strongly supports the idea of 
indemnification, defense, and hold harmless provisions in 
construction-related professional services contracts of state 
agencies, quasi-public agencies, municipalities and political 
subdivisions.

Sincerely,

p y  I ■'(Jri c  p\_Rebecca Logan 
President and CEO

Joanne Trefethen
Two Cities Construction, Inc.

360  W est B on son . Su ite  2 0 0  • Anchorage), A K  9 9 5 0 3  • Tel: 9 0 7 .5 6 5 .5 6 0 0  • Fax: 9 0 7 .5 6 5 .5 6 4 5  • Ema.n ln fo@ ab ca la sk a .o rg

mailto:lnfo@abcalaska.org
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CS FOR HOUSE BILL NO. 151( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES JOHNSON BY REQUEST, Lynn

WORK D RA FT  WORK D RA FT  W ORK D RA FT

A BILL 

FOR AN ACT ENTITLED 

"An Act requiring an indemnification, defense, and hold harmless provision in 

construction-related professional services contracts of state agencies, quasi-public 

agencies, municipalities, and political subdivisions."

BE rr ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding a new section to read:

Article 4. Required Contract Provision.

Sec. 36.90.300. Indemnification, defense, and hold harmless provision in 

certain construction-related contracts, (a) A public agency shall include in a 

construction-related professional services contract entered into by the public agency a 

provision under which the consultant agrees to indemnify, defend, and hold harmless 

the public agency from claims or liability for the negligent acts, errors, or omissions of 

the consultant. The provision must include an apportionment of the indemnification, 

defense, and hold harmless obligation on a comparative fault basis where there is joint 
liability.

-1- C S H B 1 5 1 ( )
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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(b) A provision that reads substantially as follows satisfies the requirement of

(a) of this section:
The consultant shall indemnify, defend, and hold harmless the 
contracting agency from and against any claim of, or liability for, 

negligent acts, errors, and omissions of the consultant under this 

agreement. The consultant is not required to indemnify, defend, or hold 

harmless the contracting agency for a claim of, or liability for, the 

independent negligent acts, errors, and omissions of the contracting 

agency. If there is a cla. ' of, or liability for, a joint negligent act, error, 

or omission of the consultant and the contracting agency, the 

indemnification, defense, and hold harmless obligation of this provision 
shall be apportioned on a comparative fault basis. In this provision, 

"consultant" and "contracting agency" include the employees, agents, 

and contractors who are directly responsible, respectively, to each. In 

this provision, "independent negligent acts, errors, and omissions" 

means negligence other than in the contracting agency's selection, 
administration, monitoring, or controlling of the consultant, or in 

approving or accepting the consultant's work.

(c) In this section,
(1) "construction" means the process of building, altering, repairing, 

maintaining, improving, demolishing, planning, and designing a public highway, a 

structure, a building, a utility, infrastructure, or another public improvement to real 

property, but does not mean the routine operation of a public improvement;
(2) "consultant" means a person who contracts with a public agency to 

provide professional services;
(3) "professional services" has the meaning given in AS 36.30.990;

(4) "public agency" means a department, institution, board, 

commission, division, authority, public corporation, committee, school district, 

political subdivision, or other administrative unit of a municipality, of a political 
subdivision, or of the executive or legislative branch of state government, including 

the University of Alaska, the Alar' Aerospace Development Corporation, the Alaska

CSHB 151 ( ) -2-
New T e x t  U n d e r l i n e d  ( DELETED TEXT BRACKETED]
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Housing Finance Corporation, the Alaska Industrial Development and Export 
Authority, the Alaska Energy Authority, the Alaska Railroad Corporation, and a 

regional educational attendance area.

-3-
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A l a s k a  S t a t e  L e g i s l a t u r e

#
. Interim:
^  716 West 4th Avenue, Suite 640 
W Anchorage, Alaska 99501 

Phone (907) 269-0200 
Fax (907) 269-0204 

Hep_Craig_Johns'>n@legis.state.ak us

Session.
Stale Capitol Building, Room 126 

Juneau, Alaska 99801-1182
Phone (907) 465-4993 
Fax (907) 465 3872 

Toll-free (866) 465-4993

R epr e se n t a tiv e  C raig  J o h n s o n
House District 28

Sponsor Statement 

H ou se  Bill 151

An Act requiring an indemnification and hold harmless provision in construction- 
related professional services contracts of state agencies, quasi-public agencies, 

municipalities, and political subdivisions.

HB 151 will require uniform indemnification and hold harm less provisions in professional 
serv ices contracts for all public agencies within the state of A laska.

O ver the last severa l years, there has been a significant increase in litigation related to 
public projects. O ne  reaction to this trend has been for public agencies to include 
indemnification language in new construction projects contracts. Th is language 
insu lates public agenc ies from liability by unfairly transferring responsib ility for 
neg ligence to design consultant com panies.

These  indem nification c lauses are typically either uninsurable or insurable only at very 
high cost. W hen a contract cannot be insured, design professiona ls must either accept 
an unduly high degree of liability or walk away from the contract. The results of this 
increased liability include:

• Increased costs to the design professionals (which translates into increased 
overall costs for public projects)

• D ecreased  participation from design professional com panies on competitive bids 
for public projects (which again increases the costs o f these projects)

• The elim ination o f many sm aller local design firms due to their lack of the 
financia l wherewithal to defend them selves from civil lawsuits, or worse, from 
loosing a civil lawsuit that stemmed from negligence on behalf of a public agency

HB 151 prescribes uniform contract indemnification language for all state agencies and 
m akes each party in a professional serv ices contract financia lly responsib le  for their own 
liabilities and distributes joint liability on a comparative fault basis.

The question of indemnification has been addressed by the A la ska  Department of 
Transportation, w hose language has been adopted by many boroughs and agencies 
throughout A la ska  for decades. HB 151 m eans to standard ize their approach, and in 
doing so, provide a fair and equitable business climate within the State of A laska.

HB 151 has a lready passed  through the State Affairs Committee, where changes were 
made that (1) brought it more in line with current D O T language and (2) narrowed its 
scope to only construction-related contracts.

Co-Chair, Flouse Resources Committee 
Member ol Rules, State Affairs, Transportation Commiltees

mailto:n@legis.state.ak
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE JOHNSON BY REQUEST

A BILL 

FOR AN ACT ENTITLED 

"An Act requiring an indemnification, defense, and hold harmless provision in 

construction-related professional services contracts of state agencies, quasi-public 

agencies, municipalities, and political subdivisions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding a new section to read:

Article 4. Required Contract Provision.

Sec. 36.90.300. Indemnification, defense, and hold harmless provision in 

certain construction-related contracts, (a) A public agency shall include in a 

construction-related professional services contract entered into by the public agency a 
provision under which the consultant agrees to indemnify, defend, and hold harmless 

the public agency from claims or liability for the negligent acts, errors, or omissions of 

the consultant. The provision must include an appoitionment of the indemnification, 
defense, and hold harmless obligation on a comparative fault basis where there is joint 
liability.

CS FOR HOUSE BILL NO 51 (STA)
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1 (b) V provision that reads substantially as follows satisfies the requirement of
(a) of this section:

The consultant shall indemnify, defend, and hold harmless the 

contracting agency from and against any claim of, or liability for, 

negligent acts, errors, and omissions of the consultant under this 

agreement. The consultant is not required to indemnify, defend, or hold 

harmless the contracting agency for a claim of, or liability for, the 

independent negligent acts, errors, and omissions of the contracting 
agency. If there is a claim of, or liability for, a joint negligent act, error, 

or omission of the consultant and the contracting agency, the 
indemnification, defense, and hold harmless obligation of this provision 

shall be apportioned on a comparative fault basis. In this provision, 

"consultant" and "contracting agency" include the employees, agents, 

and contractors who are directly responsible, respectively, to each. In 

this provision, "independent negligent acts, errua, and omissions" 
means negligence other than in the contracting agency's selection, 

administration, monitoring, or controlling of the consultant, or in 

approving or accepting the consultant's work.
(c) In this section,

(1) "consultant" means a person who contracts with a public agency to 
provide professional services;

(2) "professional services" has the meaning given in AS 36.30.990;

(3) "public agency" means a department, institution, board, 

commission, division, authority, public corporation, committee, school district, 

political subdivision, or other administrative unit of a municipality, of a political 
subdivision, or of the executive or legislative branch of state government, including 

the University of Alaska, the Alaska Aerospace Development Corporation, the Alaska 

Housing Finance Corporation, the Alaska Industrial Development and Export 

Authority, the Alaska Energy Authority, the Alaska Railroad Corporation, and a 
regional educational attendance area.
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