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SPONSOR STATEM ENT HB 4
M e d i c a l  F a c i l i t i e s  C e r t i f i c a t e  o f  N e e d

By Representative Bob Lynn

HB 4 rem oves the current C ertificate o f  Need requirem ent for health care facilities in A laska 
boroughs having  a population  o f  over 25,000 people. T hese arc m ature m edical m arkets with a 
large enough population  that can benefit from price low ering com petition w hile protecting  the 
hospitals o f  sm aller com m unities as well as nursing hom es and residential psychiatric treatm ent 
centers that m ay  be m ore vulnerable.

A laska continues to see som e o f  the m ost expensive health  cure in the country and it continues to 
rise. T he stated  purpose o f  the C ertificate o f  Need (C O N ) program  is to foster a  health care 
system  that contro ls costs and m eets changing conditions. A lask a’s alarm ing health care costs 
prove CON has failed in controlling  costs, and in a state experiencing  grow th and dem ographic 
change, the C O N  law  prevents providers from adap ting  to the changing needs o f  the com m unity  
effectively.

A lthough the cost o f  services rem ain high in the state, the C O N  program  has created a substantial 
im pedim ent to healthy  com petition  and, in effect, represents a state governm ent supportive o f  
anti-trade and hospital m onopolies that keep health care prices high. T hese high health care 
costs support the thesis that the A laska’s CON program  contributes to increased patient 
expenses.

W e have all seen the benefits o f  com petition in com m unications and other services in Alaska. 
Given the crisis in high m edical costs in A laska, it is tim e to restore com petition and freedom  o f  
choice to the benefit o f  A laskan  m edical consum ers.

Y our support o f  HB 4 is respectfu lly  requested.

S ta f f ConlHCt: N ancy M a n ly  465-2794 
2/20/07
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A l a s k a ’s  Cert i f i cate  o f  N e e d  L aw s:  A His tory  a n d  A r g u m e n t  for  R e p e a l
By: Jerem y Hayes

H is to ry  o f  C O N
T h irty  five years ago hospitals and m edical facilities w ere being funded by  the U.S. 
G overnm ent. In an attem pt to control healthcare costs by preventing  duplication  o f  
m edical facilities and equipm ent, they [Federal G overnm ent] created the C ertificate o f  
Need program . C ongress passed a law  in 1974 requiring all states to review  and approve 
capital expenditures in excess o f  $1,000,000 by healthcare providers, and by 1980 all 50 
states had adopted  a C ertificate o f  N eed program  as a result. In 1986, after the federal 
funding program  w as d iscontinued and after it becam e clear CON laws w ere not 
successful at controlling  healthcare costs, C ongress repealed the CO N  requirem ents for 
all states, leaving  it up to each respective state to decide w hether o r not to proceed w ith 
their CO N program s. T w enty  states have since repealed CO N  in one w ay or anottier; 
fourteen states trashing their C ertificate o f  N eed program s entirely  and six additional 
states having repealed every part o f  it save for nursing and long-term  care facilities. 
A laska is in neither o f  those groups. Instead o f  m inim izing C ertificate o f  Need 
restrictions fo llow ing  the repeal o f  the federal m andate, A laska has gone in the opposite  
direction by expanding such restric tions even further. The result has led to A laska 
becom ing the m ost restrictive CO N  sta te  in the country.

A n A rg u m e n t in F a v o r o f  E lim in a tin g  A la sk a ’s C O N  P ro g ra m
O pponents o f  A lask a’s CO N  program  point not only to C ongress’ act o f  long ago 
repealing  the state CON requirem ents, but also to a new er study by  the FTC to cast doubt 
on the successfulness o f  the  C ertificate o f  Need. A June 2004 report released jo in tly  by 
the Federal T rade C om m ission  and the D epartm ent o f  Justice has these less than 
flattering th ings to say  about state C ertificate o f  Need laws:

1. C ertificate o f  N eed program s are not successful in contain ing  healthcare 
spending  o r hospital costs.

2. C ertificate  o f  N eed program s can  actually increase prices by  fostering 
an ticom petitive barriers to entry.

3. C O N ’s pose serious an ticom petitive risks that usually  outw eigh th e ir purported 
econom ic benefit.

4 'a rk e t incum bents can too easily  use CON procedures to forestall com petitors 
m en tering  an incum bents m arket.

5. S tates w ith  C ertificate o f  N eed program s should reconsider w hether these 
program s b est serve their c itizens’ healthcare needs.

W hile the C ertificate  o f  N eed process w as initially  im plem ented w ith  the in tent to control 
healthcare costs and prevent duplicated  services, it seem s to have failed in that regard 
w hile instead d riv ing  prices up, restric ting  consum er’s m edical choices, and protecting
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hospitals from  potential com petitors who could accom plish the very goal the program  
stands fo r...k eep in g  healthcare costs low.

There has b een  no ev idence that C O N ’s reduce the cost o f  healthcare in  A laska; a fact 
which alone should be sufficient reason to repeal a law specifically designed with 
that aim in mind. A laska has not even studied the costs o f  services in clin ics and 
surgery centers versus hospitals, and w hy not? Som e o f  the m ost ex tensive research 
show s CON laws do not reduce healthcare costs and m ay actually  cause them  to rise. 
Duke U niversity ’s C enter for Health Policy, Law , and M anagem ent found that CO N law s 
result in h igher costs per day  and per adm ission for consum ers (and no surprise here: 
h igher hospital profits). Further, they state that CO N  laws have no effect on overall 
healthcare spending, the very prem ise on which these laws are based. A 2003 follow -up 
study prepared for the M ichigan D epartm ent o f  C om m unity  Health con tin u ed  the 
findings, adding that repealing  CON law s does not lead to a ‘su rge’ in m edical 
expenditures.

T he fact is that outpatient procedures cost sign ifican tly  less in an A SC than the sam e 
procedure perform ed in a hospital setting (30 -  60%  less on average). Surgery Centers 
offer a safe, efficient, and cost effective environm ent in w hich to perform  outpatient 
procedures and have proven the ability  to provide som e healthcare services at a m uch 
lower cost to consum er and physician. W hy would we prevent A laska’s healthcare 
providers from  offering the same quality care a t a significant discount to 
consumers?

A nother goal upon w hich CON laws w ere founded w as to prom ote healthcare quality. 
Again, le t’s com pare hospitals w ith outpatient surgery  centers. Surgery centers are 
designed and m anaged to provide its physicians w ith the optim al environn at in which to 
perform  procedures. It offers increased accessib ility  and operative efficiencies often 
translating  into increased patient satisfaction. D ue to these operational efficiencies 
(w hich result not only  from the environm ent but also from specializing  in only  a few 
procedures), a g reater num ber o f  procedures can be 'rfb rm ed  than in m ost hospital 
settings w ithout com prom ising  safety  or patient care. This allow s physicians to utilize 
their tim e m ore effectively, creating greater patient capacity  and low er costs as a result.
So, offering the  sam e procedure to potentially  m ore consum ers at a low er price w ithout 
com prom ising  care- th is suggests a clear advantage to the patient. O rig inally  intended to 
regulate quality  and save A laskan’s m oney, the C ertificate o f  Need program  seem s to be 
having the opposite effect as hospitals control com petition  at the consum er’s detrim ent 
and m edical expenses clim b higher and h igher every year.

H ospitals also claim  that w ithout protection they w ould not be able to provide needed, 
but poorly  com pensated  care. This has been dem onstrated  to be false in the several 
states that have already repealed CON laws. H ospitals gci m ore efficient with their 
services w hile being able to access other revenue sources.
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T he CON P rogram  Protects Hospitals from Competition
F o r years m this country  en trepreneurial competition has resulted in lower prices, 
higher quality, and increased access to goods and services for the consumer. The
healthcare industry  is no d ifferent in that the  purchaser o f  their services could benefit 
g reatly  from  increased com petition. U nfortunately  for them , the C ertificate o f  Need 
program  co r .ously im pedes this truly  A m erican value. Equally appalling  is the fact 
that the CON process takes m oney aw ay ffom  healthcare services as hundreds o f  
thousands of dollars have been diverted ffom patient care in order to construct a CON 
application  or to oppose an application  for CO N  by  a potential com petitor. T he potential 
com petito r loses, the consum er loses, and the ones with an already strong foothold in the 
m arket (i.e. hospitals) win. T ake this exam ple from the FTC/D O J report cited earlier in 
w hich CO N law s were used to prevent com petitors from offering services that would 
benefit patients:

A doctor applied for a C ertificate o f  Need to introduce im proved cancer radiation therapy 
equipm ent. His application w as opposed and successfully  blocked by existing operators 
o f  older, less-effective radiation  therapy equipm ent.

In another case o f  an ti-com petitive behavior cited in the report, incum bent providers o f  
hom e health services in one state ha\ e successfu lly  used CO N law s for 23 years to 
prevent a nursing  service ffom  entering  the m arket. The ow ner o f  the nursing  service 
notes she w ould charge less for the sam e service, and that the protection o f  CO N laws has 
shielded the incum bent from having  to o ffer im proved or innovative services.

Sadly, a hospital with CON protection has basically a franchise monopoly which in 
tu rn  provides no incentive for it to exercise cost controls o r  better services. The 
u ltim ate result o f  this m onopolistic  behavior is higher prices fostered specifically by 
anti-competitive barrie rs  to entry. W hat happened to the fundam ental prem ise o f  the 
A m erican free-m arket system  w here consum er w elfare is m axim ized by open 
com petition? CO N law s require that new  or expanded facilities and equipm ent he 
approved by a state governm ent agency or com m ission. 1 believe the governm ent 
in tervention  in A laska’s healthcare system  has im peded com petition from  delivering full 
potential to consum ers.

The CON Program  Restricts C onsum er’s Medical Choices
T h e C ertificate o f  Need program  has a significant im pact on A laskans’ choice in not only 
w here they go to have a procedure perform ed, but who perform s that p rocedure on them. 
N eedless to say, state law  is p reventing  physicians from opening outpatien t facilities 
w hich m ay com pete with local hospitals. H ow ever, did you know that i t ’s also effecting 
w ho receives privileges to perform  procedures at the hospitals them selves?
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Physicians who have hospital privileges are suddenly  facing  the fact that they are losing 
those privileges at the first m ention o f  starting their ow n outpatient centers. Law suits 
have em erged across the country alleging wrongful denial or revocation  o f  m edical s ta ff  
privileges, exclusive contracts, and foreclosure o f  m arkets; and A laska is no exception.

In addition to losing A lask a’s existing  physicians who m ake the m istake o f  w anting  to 
open their ow n business, w hat about the talented, young d o c to r’s who w ould o therw ise 
love to practice here but leant better from these exam ples? The vast m ajority  o f  surgery  
centers or ‘sp ecia lty -hosp ita ls’ have opened in states that do not have CON program s. 
Prom ising physicians m ay ultim ately  be apprehensive about practicing in a state w hich 
d iscourages such com petition. Often, this m ay be a physician  w hose specialty  is in high 
dem and in Alaska. Paying o f f  student loans for a career w hich w as restricted in som e 
states but not o thers m ay be a determ ining  factor for m any physicians.

Patients deserve to receive treatm ents offered in a m anner and location they desire by a 
physician o f  their choosing. If people can provide a better service at a low er price, they 
should be free to do so and the beneficiaries w ould ultim ately  be the consum ers o f  
healthcare services. Instead o f  protecting  the hospitals from som e m uch needed 
com petition, wc should be prov id ing  projection against retalia tion  from hospitals who 
deny practice privileges to d oc to r’s who attem pt to open new outpatient sendees.

R e g u la tin g  Q u a lity  o r  Q u a n tity ?
T he original federal m andate of slate CON law s was center 'd 011 quantity rather than 
quality o f  services, sim ply  because m edical facilities w ere being funded by the U.S. 
G overnm ent who had a vested interest controlling  w hat was built. H ow ever, once 
C ongress repealed state CO N  requirem ents, it w as up to each state to draft their ow n 
regulations as they saw  fit. It was then that m any sta te’s, including A laska, inserted the 
quality  com ponent into  the equation  (at least on paper). A laska’s C ertificate  o f  Need 
program  “ is a review  process used to p rom ote responsive health facility and service 
developm ent, rational health  planning, health  care quality, access to health care, and 
health care cost con ta inm en t.’’ A lthough quality  is said to be a fundam ental com ponent 
o f  the review  process, there is little in place to ensure this is happening. W hile A laska 
requires applicants to dem onstra te  equal access to patients regard less o f  their ab ility  to 
pay, p rov ide charity  care, and have few or no docum ented  deficiencies in their practice, 
they do not require these physicians to be board certified, p roduce outcom es analysis, or 
provide any other d istinct m easure o f  the quality  o f  their services. So, like other 
com ponents said to be included in the CON review  process, I argue that A lask a’s 
C ertificate  o f  Need program  continues to be quantity-driven  rather than quality-driven.

$1,100,000 Threshold
A C ertificate o f  Need is required in A laska for all m edical expenditures over $ 1,100,000. 
O ne m ust realize the original $1,000,000 threshold was originally  w ritten  in 
approxim ately  1980. T h e  inflation cost o f  the $ 1,000,000 is equivalent to $2,536,158 
today, yet the increase in the threshold has increased a m ere $ 100,000.
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Perhaps m ore im portant than the dollar threshold set forth by the S tate u i A laska arc the 
requirem ents for w hat m ust be included in that $1,100,000 am ount. Inclusion o f  such 
item s as the value o f  the space ow ned by the applicant based on square footage i f  the 
space w ere leased and net present value o f  the lease itse lf will au tom atically  exceed the 
threshold  am ount before any other costs arc included. Som e o f  these o ther costs include:

1) site acquisition
2) site excavation
3) construction, dem olition, o r rem odeling o f  a building
4) purchase o f  equipm ent, building, or property
5) purchase o f  land
6) value o f  the land

T hese requirem ents m ake it v irtually  im possible to m eet the criteria set forth by the state 
w ithout necessitating  a C ertificate o f  Need.



Excerpt from Governor Palin’.s 
Department of Health and Social Services 

Transition Advisory Team 

December 19, 2006

C ertificate  o f Need.

• C O N  has e ith e r been elim inated  (14  states) or reduced (sign ifican t m ajority  o f  states) 
since its incep tion  as a federal program . T he federal program  ended  m ore than 20 
years ago w hen it w as found  to not be effective. The Federal T rad e  C om m ission  even 
concluded th a t ev idence show ed that the program  actually  increased  costs 
substan tially  th rough  m onopolization  o f health care instead o f com petition . A n often- 
cited  study from  the m id 1970's said that m ore entities p rov id ing  care  alw ays 
increased u tiliza tion , d riv ing  up costs; the conclusion  w as that health  care w as not a 
com m odity  and that com petition  did not decrease costs. T here have been several 
studies since the 9 0 ’s, and m ore recently, show ed this analysis is no longer valid, if it 
ev er was. T h e  developm en t o f H M O 's, PPO 's, and policing  by the insurance 
providers has led to  reduced costs w ith com petition . T h is  is particu larly  true w hen 
transparency  is in force. S tates that have either rescinded or sign ifican tly  changed  
CO N  (with the m ajority  leaving som e CO N  issues in place with nursing  hom es but 
not with A S C 's and o ther m edical developm ents) have seen a d ro p  in their health care 
costs from  16-24%  w ith  the m ajority  com ing from  reduced hospital charges/surgical 
charges in co m petitio n . In terestingly, alm ost no hospitals that w ere not already  in 
financial s tra its  before rescinding o f  CON have gone out o f business; they ad just and 
go on with business as usual. Last year w as a record y ear for hosp ital profits in the 
US. H ospitals are a lready  reim bursed  fo r ind igent care th rough m ultip le w ays 
including increased  reim bursem ent for all services by M edicare, M edicaid , and 
private in su rers, as well as grants, tax benefits, etc. A laska has the 2nd m ost 
restrictive C O N  law s in the country and has the most expensive health  care.

• O bjective, cau tio u s  review  o f the C O N  w ould  be appropriate . T h ere  are se ttings in 
w hich its ap p lica tio n  m ay be very appropriate , such as rural co m m unities o r in the 
construction  o f m ental health  facilities. A careful review  with stra teg ic  changes
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w ould be warranted.

R ecru itm ent would be enhanced with abolition of CO N. Physicians, especially 
su rgeons, do i )t w ant to m ove to Fairbanks, w here there is a critical need, when they 
can open their own surgery center/office center in num erous o the r states w ithout uny 
restrictions. Physicians look  fo r opportunity  and som e se lf-determ ination  before 
investing  their training, tim e, and resources tc develop a practice and a life 
som ew here. A laska’s CO N  issues, now involving im aging cen ters as well, make 
p ractice  here a lot less attractive and add to the healthcare recru itm en t problem .
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D a ily  m o w s  - M in a r

Pressure for hospital competition creates health-care battles
By Dermof Cole 
Published February 9, 2007

H EA LTH  CA R E: T he m edical com m unity is divided over w hether com petition is ju s t what the doctor 
ordered o r a prescrip tion  that w ill dam age Fairbanks M em orial H ospital.

The d ifference o f  opinion, w hich has been developing for years, has grow n m ore intense in recent 
m onths w ith  the hospital fighting on m ultiple fronts to keep new m edical enterprises out o f  the 
com m unity .

In an affidavit challeng ing  state approval o f  the A laska O pen Im aging C enter office in Fairbanks, M ike 
Powers, the  ch ie f  adm in istra to r o f  the hospital, explained one o f  the hosp ita l’s long-standing argum ents 
on local health  care.

The nonprofit hospital p rovides a w ide range o f  m edical services to patients regardless o f  their ability to 
pay, he said.

“ M any o f  those services are h ighly unprofitable, including 24/7 em ergency, m ental health, skilled long­
term care, hom e care, M edicare and M edicaid; additionally  FM H expends considerable financial and 
hum an resources leading  the com m unity  m aster disaster planning, coordinating  the chronic inebriate 
, roblem  and estab lish ing  the com m unity  diabetes education p rogram ,’’ Pow ers said.

“A few services are relatively  «em unerative. Those include im aging, pharm acy, surgery and laboratory 
services. In order for FM H to provide charitable and other subsid ized care it is essential that w e be able 
to com pete on a level p lay ing  field for the m ore profitable services, such as diagnostic im aging,” he said.

He said the im aging cen ter could have a “long-term  catastrophic im pact” on the hospital.

The counter argum ent is that the hospital, w hich is leased to B anner Health, one o f  the nation’s iargest 
hospital operators w ith 21 facilities in seven W estern states, is seeking to defend an unw arranted and 
lucrative m onopoly.

B anner H ealth , an A rizona nonprofit corporation, and the hospital foundation have not dem onstrated 
how new  m edical p rov iders w ould endanger the ability o f  FM H to serve the public, potential 
com petitors say. O n the contrary , new im aging and outpatient surgical offices w ould im prove health­
care services for consum ers in In terior A laska and help low er prices, the proponents say. Som e 
advocates also  say they w ould provide a higher percentage o f  charity  care than the hospital.

These contrad ictory  them es have been repeatedly aired in recent w eeks through the hosp ital’s appeal o f  
a state decision  to allow  tw o new  outpatient surgical facilities to open and the hosp ita l’s fight against 
Alaska O pen Im aging, a com pany  that was forced by court order to stop perform ing M RI scans this 
week.

T he hospital contends that A laska O pen Im aging and the tw o proposed outpatien t surgery centers want

h ttp :/ /n e w s m in e r .c o m /w p -c o n te n t/th e m e s /fd n m /s in g le -p rin t.p h p ? p o s t= 5 0 6 3 2 /1 2 /2 0 0 7
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to “cherry  p ick ” the m ost p rofitable  m edical procedures.

“As there are already four M RI units in a com m unity o f  83,000. another M RI is not needed in 
Fairbanks,” Pow ers w rote the state on Oct. 28, 2005 about the im aging  center.

The Fairbanks hospital defends the state process that determ ines w hether com petition  in certain 
segm ents o f  the health care industry  is to be allow ed. T he court case that forced A laska O pen Im aging to 
stop m aking  M RI scans w as brought by Banner H ealth, w hich argued that the business ow ners should 
have applied  for a state C ertificate o f  Need.

The ow ners o f  A laska O pen Im aging said they did not need a certificate. T he M urkow ski adm inistration 
agreed and the center opened, but a Fairbanks Superior C ourt ju dg e ru led  that the certificate was needed. 
The ow ners o f  A laska O pen Im aging said they plan to continue a legal and political fight to o ffer 
im aging services in Fairbanks.

M eanw hile, the state recently  held a w eek long hearing on the h osp ita l’s appeal o f  a decision to allow 
two new outpatient surgery centers in Fairbanks. The state decided choice w ould be a good thing, but 
Banner H ealth  said the state failed to consider the “profound financial im pact” the com petition will have 
on FM H and its “ability  to deliver in the future h igh-quality  em ergent and com prehensive health care to 
the Fairbanks com m unity .”

The state decision  said there was public support in Fairbanks fo r com petition  and that the two groups o f  
doctors backing  the clinics had “solid proposals” for surgery services.

In w ritten testim ony and at a hearing in Fairbanks last sum m er, a “substan tial m ajority” o f  people 
supported new outpatient clinics, said K arleen Jackson, com m issioner o f  th e  D epartm ent o f  Health and 
Social Services.

“ M any expressed the view that com petition  am ong providers o f  surgery  serv ices w ould low er the cost o f  
surgery and allow  for m ore convenient scheduling  o f  elective su rgery ,” she said.

The departm ent said that consum ers com plained o f  delays, the expense o f  hav ing  to go out o f  town for 
surgery and other inconveniences under the present system .

In regard to serving  those w ithout insurance, the state said a m ajority  o f  the doctors at the new clinics 
w ould have to enroll as M edicare and M edicaid providers and offer charity  care as stated in their 
applications. T he clinic proponents said they w ould provide charity  care to about 2 percen t o f  their 
patients.

The d ispute over the benefits or evils o f  health  care com petition  is likely to con tinue in the courts. It will 
also be a political issue in Juneau this year.

During her cam paign, Gov. Sarah Palin said she supported flexibility  in regu lations to allow  com petition 
in health earc, contending that it w ould help consum ers and reduce costs. B ills *o rem ove tow ns the size 
o f  Fairbanks from  som e CON regulations have again been in troduced to the Legislature.

The transition  report to Palin for the D epartm ent o f  Health and Social Serv ices called  for a “cautious 
review ” o f  the C ertificate o f  Need system . Fourteen states have done aw ay w ith the CO N process and a 
m ajority have loosened the ru les since it began as a federal program .

h ttp ://n e w s m in e r .c o m /w p -c o n te n t/t l  ie m e s /fd n m /s in g lc -p r in t.p h p ? p o s t= 5 0 6 3 2 /1 2 /2 0 0 7
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There have been som e national studies claim ing that the CO N req u rem en ts  actually lead to higher 
health-care costs, but the hospital industry disputes those findings.

The transition  team  report said that changing the rules to foster com petition could help solve the crisis 
with physician  recruitm ent in Alaska.

“ Physicians, especially  surgeons, do not want to m ove to Fairbanks, w here there is a critical need, w hen 
they can open their ow n surgery center/office center in num erous o ther states w ithout any restrictions,” 
the transition team said.

To advance public understanding o f  the com peting theories that have divided the Fairbanks m edical 
com m unity, a detailed  explanation o f  B anner H ealth’s A laska finances seem s a necessary  step.

PH O TO G : Stu R othm an, 76, registered M aster Photographer and a m em orable Fairbanks character, died 
T hursday  at Fairbanks M em orial Hospital. There will be a m em orial service Saturday at Fort 
W ainw right at 2 p.m. at the chapel.

Dermot Cole con be reached at cole@newsminer.com or 459-7530.

This article may be accessed online at http://newsmmer.com/2007/02/09/5063/.
This article is copyrighted property of the Fairbanks Daily News-Miner. Unauthorized reproduction of this article oi..ar 
than for personal use is strictly prohibited. To obtain permission for republicr'ion in any form, please contact the News- 
Miner. Visit http://newsminer.com/contact/ for more information.
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Imaging office permit has far-reaching implicationsPROVID ENCE: C ertificate  o f need a t issue as centers com pete with hospitals.
By BECKY STOPPA 
A nchorage D aily News

(Published: January 24, 2007)

PALMER —  A m edical im ag ing  cen te r th a t sp ro u te d  in June 
w ith in  a s tone 's  th ro w  o f M at-Su Regional Medical C enter 
sparked  a deba te  th a t, once se ttle d , could  have ram ifica tions  for 
hosp ita ls  and hea lth  care fac ilities  s ta te w id e .

Providence H ealth  S ystem s and a g ro up  o f rad io log is ts  own the 
cen te r, Im a g in g  A ssociates o f Providence, jo in t ly . I t  provides 
rad io log ica l e va lu a tio ns  and screen ings, includ ing  m agnetic 
resoi ance im ag ing , o r M RI; com p u te rized  to m o g ra p h y  scans, 
also called CT scans; X -ra ys ; U ltrasounds; and bone density 
stud ies, serv ices th a t M at-S u Regional ju s t  behind it on 
W oodw orth  Loop also p rov ides.

The Imaging Associates of 
Providence building, a Providence 

partner, is a few blocks south of Mat- 
Su Regional Medical Center, which 
is the light-coloied brick building in 

the background off South 
Woodworth Loop, (Photo by 

JOSHUA BOROUGH/Anchorage 
Daily News)

At issue is w h e th e r th e  Providence c e n te r requ ires  a ce rtifica te  o f need and w h a t im pact the 
co m p e titio n  fo r im a g ir  services w ill have on p a tie n t costs and the c o m m u n ity .

A laska law m anda tes  th a t su ffic ie n t need e x is t in a c o m m u n ity  to  w a rra n t new  hea lth  care pro jects, 
said David Pierce, the  ce rtific a te -o f-n e e d  co o rd in a to r. The Leg is la tu re  in 2 0 0 4  am ended the law, 
m aking  in dependen t d iagnos tic  tes ting  fac ilities  sub ject to  c e rtifica te -o f-n e e d  requ irem ents .

Im a g in g  Associa tes o f P rovidence m a in ta in s  th a t it is a physic ians ’ o ffice  o ffe rin g  d iagnostic 
services, no t an in de p en d en t d iag n os tic  tes ting  fac ility . As such, the  g roup  c la im s, it is e xe m pt 
from  the law.

The s ta te  hea lth  com m iss io ne r, Karleen Jackson, in itia lly  agreed and a llow ed the fac ility  to  open 
w jllio u t  a ce rtifica te , desp ite  w ritte n  p ro te s ts  fro m  M at-Su Regional, w h ich  c la im ed the Providence 
*)iroup th rea ten e d  the  hosp ita l's  financia l v ia b ility .

The com m iss io ne r changed her m ind  in A ugust, though , a fte r a S u p erio r C ourt ju d g e  in Fairbanks 
ru led in fa vo r o f Fa irbanks M em oria l H osp ita l.

The hosp ita l filed s u u  aga inst Alaska Open Im a g in g , which opened an im ag ing  cen te r the re  w ith o u t 
a c e rtifica te  o f need.

The com m iss io ne r had deem ed A laska Open Im a g in g  a physic ian 's  o ffice  and not an independent 
d iagnostic  tes ting  fa c ility . Like M at-S u  R egional, the  Fairbanks hosp ita l c la im ed the  im ag ing  cen te r 
th rea ten e d  its financia l v ia b ility .

In  the  Fairbanks case, S u p erio r C ourt Judge N iesje J. S te in k ru g e r found  the  com m iss ione r had 
ignored  the leg is la tive  in te n t beh ind the  2 0 0 4  ce rtifica te -o f-n e e d  a m e n d m e n ts .
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T ha t in te n t was to  level the  p laying  fie ld betw een hosp ita ls  and independen t fac ilities , m aking  both 
groups su b je c t to  the  sam e process, according to  the  o rig ina l legal com p la in t by B anner H ealth 
S ystem s, w hich opera tes the  Fairbanks hospita l.

The com m iss ione r, c iting  S te in k ru g e r's  ru ling , o rdered  Im a g in g  Associates o f Providence to ip p ly 
fo r a ce rtifica te  o f need fo r both  its M at-Su and its A nchorage  A bbot Road fac ilities . The Providence 
group  appealed and requested  a hearing.

The m e rits  o f A laska 's ce rtifica te -o f-n e e d  law have been debated  fo r years.

A bou t 75 percen t o f the  s ta tes  have s im ila r laws, Pierce said.

P roponents say the  process helps keep consum er costs dow n by w eeding o u t n iche p rov ide rs  th a t 
m ig h t ch e rry -p ic k  the  m ost p ro fita b le  services, such as im ag ing  o r su rgery , leaving c o m m u n ity 
hospita ls  to  bear the  burden  fo r  m ore  costly  and gen e ra lly  unp ro fita b le  services like e m e rg e n t o r 
neonata l care .

T ha t co m p e titio n , the y  a rgue , w ould force hosp ita ls  to raise prices to cover the  costs o f underused 
beds and e q u ip m e n t.

O pponents say the  law lim its  p a tie n t choice and a ctu a lly  leads to  m edical m onopo lies . G ov. Sarah 
Palin du ring  her 2 0 0 6  cam paign  advocated doing aw ay w ith  the  ce rtifica te -o f-n e e d  p rogram  as a 
w ay o f  p ro m o ting  com p e tition .

Mark A ckley, Im ag ing  Associates o f Providence’s ch ie f e xecu tive  o fficer, said his g roup 's  p rim a ry 
focus is to  p rov ide  choice fo r pa tien ts  in com m un itie s  th a t m ig h t be underserved . In  genera l, he 
said, " the  q u a n tity  o f serv ices does nc '- iv e  prices up,"

But the  M at-S u  core area is no t underse rved , says E lizabeth R ipley, M at-Su Regional d ire c to r o f 
m a rke tin g . Alaska Open Im a g in g  runs an office in W asilla, and M at-S u Regional ope ra tes  tw o 
fac ilities : one a t its o u tp a tie n t ce n te r on Bogard Road and one a t the hosp ita l.

N e ither o f th e  hosp ita l fac ilities  is fu lly  u tilized , R ipley said.

She said M at-Su Regional, a long w ith  hosp ita ls  a round  the  s ta te , is anx ious ly  a w a iting  a decis ion  in 
the  P rovidence hearing  —  a decision th a t S tacie K ra ly, the  ch ie f ass is tan t a tto rn e y  genera l, said 
should com e som e tim e  in M arch.

"W e're  hop ing to find som e c la rifica tion  as to  how these fac ilities  w ill be iden tified  in the  fu tu re ," 
Kraiy said.

Daily News re p o rte r Becky S toppa can be reached a t bstoppa@ adn .com  o r 3 5 2 -6 7 0 8 .
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Palin pushes health care competition
NEED: Knowles disagrees, saying state certificate reduces costs.

By  T O M  K I Z Z I A  
A n c h o r a g e  D a i l y  N e w s

(Published: N ovem ber 1, 2006)

W h e n  i t  c o m e s  t o  h e a l t h  c a r e  r e f o r m ,  S a r a h  P a l m ' s  p r e s c r i p t i o n s  h a v e  b e e n  p r e t t y  b r o a d .  
B u t  t h e r e  is  o n e  v e r y  s p e c i f i c  e x c e p t i o n .  I n  r e c e n t  d e b a t e s ,  P a l in  h a s  b e e n  s a y i n g  s h e  
w a n t s  t o  d o  a w a y  w i t h  t h e  s t a t e ' s  c e r t i f i c a t e  o f  n e e d  p r o g r a m  — t h e  g a t e k e e p e r  a g e n c y  
t h a t  m u s t  a p p r o v e  a n y  n e w  h e a l t h  c a r e  f a c i l i t i e s  — a s  a  w a y  o f  p r o m o t i n g  c o m p e t i t i o n .

S h e ' s  t a k i n g  s i d e s  in a  f i g h t  t h a t  h a s  b e e n  g o i n g  o n  in A l a s k a  h e a l t h  c a r e  f o r  y e a r s .

S o m e  m e d i c a l  c a r e  p r o v i d e r s ,  i n c l u d i n g  c o m p a n i e s  t h a t  o f f e r  MRI s c a n s  a n d  o t h e r  
d i a g n o s t i c  i m a g i n g  s e r v i c e s ,  c o m p l a i n  t h e y  a r e  p r e v e n t e d  n o w  f r o m  e n t e r i n g  t h e  h e a l t h  
c a r e  m a r k e t .  T h e y  s a y  t h e y  c o u l d  p r o v i d e  b e t t e r  s e r v i c e  a n d  d r i v e  d o w n  c o s t s ,  a n d  h a v e  
b e e n  t r y i n g  t o  g e t  t h e  s t a t e  p r o g r a m  c h a n g e d  o r  r e p e a l e d .

" I ' m  a  p r o p o n e n t  o f  s o m e  f l e x i b i l i t y  in t h e  s t a t e  p r o c e s s  in l a r g e r  m a r k e t s , "  P a l i n  s a i d  a t  a  
K e n a i  d e b a t e  l a s t  w e e k .  A n y  c h a n g e s  s h o u l d  b e  m a d e  " w i t h  t h e  c o n s u m e r ' s  n e e d s  in 
m i n d . "

I n d e p e n d e n t  c a n d i d a t e  A n d r e w  H a l c r o  h a s  t a k e n  a  p o s i t i o n  s i m i l a r  t o  P a l i n ' s .  D e m o c r a t i c  
c a n d i d a t e  T o n y  K n o w l e s  is  o n  t h e  o t h e r  s i d e .

" T h e  c e r t i f i c a t e  o f  n e e d  a c t u a l l y  r e d u c e s  c o s t s , "  K n o w l e s  s a i d  in a  t e l e v i s e d  d e b a t e .  H e  
a r g u e s  t h a t ,  w i t h o u t  s o m e  s t a t e  o v e r s i g h t ,  e n t r e p r e n e u r s  m i g h t  c h e r r y - p i c k  t h e  m o s t  
p r o f i t a b l e  s e r v i c e s  a n d  l e a v e  t h e  c o s t l y  s t u f f  — l i k e  2 4 - h o u r  e m e r g e n c y - r o o m  c a r e  f o r  t h e  
u n i n s u r e d  - -  t o  p u b l i c  h o s p i t a l s .

D e f e n d e r s  o f  t h e  p r o g r a m  s a y  t h a t ,  w i t h o u t  c o n t r o l s ,  c o n s u m e r s  w o u l d  e n d  u p  p a y i n g  m o r e  
b e c a u s e  h o s p i t a l s  w o u l d  b e  f o r c e d  t o  r a i s e  p r i c e s  t o  c o v e r  t h e  c o s t s  o f  u n d e r u s e d  b e d s  a n d  
e q u i p m e n t .

P a l i n ' s  s t a n c e  is  in l i n e  w i t h  c h a n g e s  p u s h e d  f o r  s e v e r a l  y e a r s  in J u n e a u  b y  l o b b y i s t  P a u l  
F u h s ,  a n  a c t i v e  v o l u n t e e r  in h e r  c a m p a i g n .

F u h s  r e p r e s e n t s  A l a s k a  O p e n  I m a g i n g  C e n t e r ,  a  c o m p a n y  b a t t l i n g  in c o u r t  t o  d e f e n d  a  n e w  
i m a g i n g  c e n t e r  in F a i r b a n k s .  F u h s  h a s  o r g a n i z e d  a  n o n p r o f i t ,  A l a s k a n s  f o r  M e d i c a l  C h o i c e s  
a n d  C o m p e t i t i o n ,  w h i c h  is g a t h e r i n g  s i g n a t u r e s  f o r  a n  i n i t i a t i v e  t o  kill t h e  s t a t e  p r o g r a m  in 
t h e  n a m e  o f  c o m p e t i t i o n .

F u h s  i s  a w a y  d e e r  h u n t i n g  t h i s  w e e k  a n d  c o u l d  n o t  b e  r e a c h e d  f o r  c o m m e n t .

P a l i n ’s  s p o k e s m a n  s a i d  h e r  s t a r t i n g  p o i n t  is a  bill f r o m  l a s t  y e a r ,  H B  2 8 7 ,  w h i c h  w o u l d  h a v e  
d o n e  a w a y  w i t h  t h e  s t a t e  c e r t i f i c a t e  o f  n e e d  f o r  h e a l t h  c a r e  f a c i l i t i e s  in A n c h o r a g e ,
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F a i r b a n k s ,  J u n e a u ,  M a t - S u  a n d  t h e  K e n a i  P e n i n s u l a .  S p o k e s m a n  C u r t i s  S m i t h  s a i d  s h e ' s  n o t  
y e t  s u r e  w h e r e  t h e  e x a c t  c u t o f f  l i n e  s h o u l d  b e .

T h e  s t a t e  is  n o w  s u b j e c t  t o  m e d i c a l  m o n o p o l i e s ,  s a i d  t h e  b i l l ' s  s p o n s o r ,  R e p .  B o b  L y n n ,  
R - A n c h o r a g e .

" I f  s o m e o n e  w a n t s  t o  o p e n  a  h o t  d o g  s t a n d ,  s h o e  s t o r e  o r  a  h e a l t h  c a r e  f a c i l i t y ,  i t ' s  n o n e  o f  
t h e  g o v e r n m e n t ' s  b u s i n e s s , "  h e  s a i d .

O p p o n e n t s  o f  t h e  bi l l ,  w h i c h  d i e d  in c o m m i t t e e ,  s a y  t h e  h e a l t h  c a r e  b u s i n e s s  i s  m o r e  l ike  
a i r l i n e s  o r  c o m m e r c i a l  s a l m o n  f i s h i n g ,  w h e r e  e n t r y  o f  n e w  c o m p e t i t o r s  is r e g u l a t e d  f o r  
e c o n o m i c  h e a l t h .

T h e i r  c o n c e r n  is  t h a t  p r i v a t e  c o m p a n i e s  — i m a g i n g  c e n t e r s ,  d a y - s u r g e r y  c e n t e r s  o r  
s p e c i a l t y  h o s p i t a l s  - -  m a y  e n t e r  A l a s k a ' s  s m a l l  h e a l t h  c a r e  m a r k e t s  a n d  c r e a m  o f f  t h e  
p r o f i t s .  T h i s  r a i s e s  c o s t s  f o r  o t h e r  h o s p i t a l  s e r v i c e s ,  w h i c h  m u s t  b e  p a i d  e i t h e r  b y  
c o n s u m e r s  o r  p u b l i c  s u b s i d i e s .

" I m a g i n g  is o n e  o f  t h e  a r e a s  w h e r e  h o s p i t a l s  a c t u a l l y  m a k e  s o m e  m o n e y  s o  t h e y  c a n  of f se t-  
t h e i r  l o s s e s  e l s e w h e r e ,  l i k e  t h e  2 4 / 7  E R , "  s a i d  R o d  B e t i t ,  p r e s i d e n t  o f  t h e  A l a s k a  S t a t e  
H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n .  T h e  g r o u p  h a s  e n d o r s e d  K n o w l e s ,  s a y i n g  h e
r e s p o n d e d  t o  t h e i r  d e t a i l e d  q u e s t i o n n a i r e  a n d  P a l i n  d i d  n o t .

K n o w l e s  h a s  a l s o  i s s u e d  a  s i x - p a g e  p l a t f o r m  o f  h e a l t h  c a r e  r e f o r m  i d e a s ,  i n c l u d i n g  
e x p a n d e d  h e a l t h  i n s u r a n c e  f o r  c h i l d r e n  o f  l o w - i n c o m e  w o r k i n g  f a m i l i e s  a n d  a  s t a t e  
i n s u r a n c e  p o o l  a c c e s s i b l e  t o  s m a l l  b u s i n e s s e s .  H e  p r o p o s e s  t o  r e d u c e  c o s t s  b y  e m p h a s i z i n g  
u p - f r o n t  p r e v e n t i o n  p r o g r a m s  a n d  b u l k  p u r c h a s e  o f  p r e s c r i p t i o n  d r u g s .

P a l i n  h a s  p r o m i s e d  t o  w o r k  w i t h  a f f e c t e d  p a r t i e s  t n  f i n d  s o l u t i o n s  t o  h e a l t h  c a r e  p r o b l e m s .
S h e  s a y s  s h e  s u p p o r t s  f l e x i b i l i t y  a n d  c o m p e t i t i o n  in t n e  f i e l d .

T h e  s t a t e ' s  c e r t i f i c a t e  o f  n e e d  p r o g r a m  d o e s  n o t  b a r  c o m p e t i t i o n ,  B e t i t  s a i d .  I t  s u b j e c t s  
n e w  p r o p o s a l s  t o  s c r u t i n y ,  s u b j e c t  t o  c r i t e r i a  s p e l l e d  o u t  in a  2 0 0 4  r e f o r m  l a w .  A s  a n  
e x a m p l e ,  h e  s a i d ,  s i x  n e w  n o n - h o s p i t a l  b e d s  w e r e  j u s t  a p p r o v e d  f o r  o u t p a t i e n t  s u r g e r y  in 
F a i r b a n k s .

B u t  F a i r b a n k s  M e m o r i a l  H o s p i t a l  r e c e n t l y  w o n  a  l a w s u i t  b l o c k i n g  a  n e w  f a c i l i ty  t h e r e  f o r  
A l a s k a  O p e n  I m a g i n g  C e n t e r ,  w h i c h  a l s o  h a s  o f f i c e s  in A n c h o r a g e ,  W a s i l l a  a n d  S o l d o t n a .

" T h e  h o s p i t a l s  j u s t  d o n \  w a n t  t h e  c o m p e t i t i o n , "  s a i d  c o m p a n y  C E O  J e f f  K i n i o n .  " I f  w e  c a n  
p r o v i d e  a  l e s s  e x p e n s i v e  s e r v i c e ,  t h e y  s h o u l d  i m p r o v e  t h e i r  s e r v i c e  a n d  r u n  t h e m  m o r e  
e f f i c i e n t l y . "

H e  s a i d  h i s  c o m p a n y  l i k e s  w h a t  i t ’s  h e a r i n g  a t  t h e  g o v e r n o r  d e b a t e s .  " S a r a h  P a l i n  c e r t a i n l y  
e c h o e s  o u r  t h o u g h t s , "  h e  s a i d .
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Window I 

A n c h o r a g e  D a i l y  N e w s  

Med ica id expenses sky ro c ke tOUTLOOK: Program 's cost will rise, but a report to law m akers offers ideas on potential sa v in g s .
By SABRA AYRES 
A nchorage  D a ily  News

(Published: February 7, 2007)

JUNEAU —  The cost o f  A laska's Medicaid p rogram  is expected to trip le  o ve r the  n ex t 10 years, 
thanks  to  an aging popu la tion  th a t w ill require  expensive , lo n g -te rm  care.

The p a tte rn  began m ore  than a decade ago: M edicaid costs gobbling  a g row ing  share o f the s ta te 
budge t, w ith  the  cost o f A laska's Medicaid p rogram  leaping from  $36 2  m illion  to  an estim ated  $1 .2 
billion. A lth o u g h  the  federa l g o ve rn m e n t funds m os t o f the cost, the  s ta te 's  p a rt ju m p e d  from  $126 
m illion  to  an e s tim a te d  $38 8  m illion , accord ing to  s ta te  health  offic ia ls.

The s ta te  is e xpe rienc ing  fa s te r than  average g ro w th  in the n um b er o f lo w e r-in co m e  and needy 
p opu la tions  w ho need M edicaid coverage. Today nearly  one in five  A laskans taps in to  the  Medicaid 
system . I t  is th e  second-la rges t health  insurance paye r in the  s ta te , w h ile  na tio na lly  it ranks th ird , 
accord ing to  a new  re p o rt com m issioned  by the  Leg is la ture .

Part o f the  reason fo r the  high price o f Medicaid in Alaska is the high costs o f m edical care in the 
sta te . A laska spe n t $ 1 ,2 0 0  m ore per Medicaid re c ip ie n t than  the nationa l average  in 2003 , 
accord ing to  the  new re p ort by the Pacific H ealth Policy G roup.

In  T u e sd a y ’s leg is la tive  hearings, Pacific H ealth proposed severa l m easures to  "b e tte r con tro l 
spending o r increase federa l financia l p a rtic ip a tion " th a t the s ta te  could take  to prepare  the 
M edicaid sys tem  fo r fu tu re  cost increases.

Pacific H ealth  said its recom m endations  could save the s ta te  $80  m illion  to  $ 1 0 0  m illion  a year.

A key focus o f th e  re p o rt is a re com m endation  fo r the  s ta te  to app ly fo r a dd itiona l federa l w a iver 
program s. By doinq  so, the  s ta te  w ould  be able to  bypass federa l regu la tions  on Medicaid spending 
and c rea te  s ta te -sp e c ific  p rogram  gu ide lines, said Andy Cohen, an a u th o r o f the  report.

The w a ive rs  w ould  not bring in m ore federa l funds, but ra th e r w ould a llow  the  s ta te  to ta ilo r 
M edicaid to  A laska 's unique needs, includ ing  ru ra l hea lth  and an increase in lo n g -te rm  care needs.

L on g -te rm  care in the  s ta te  cu rre n tly  m akes up 27 percent o f Medicaid spend ing .

W aiver p ro gram s g ea r the  s tate  tow a rd  expanding  services instead o f cu ttin g  care, Cohen said.

"Any p ro g ram  th a t ju s t  tries  to  fill in the  gaps by cu ttin g  benefic iaries and e lig ib ility  ends up 
crea ting  m ore  ho les," Cohen said. "E ven tua lly  you run o u t o f quick fixe s ."

Alaska a lready has severa l w a ive r p rogram s in place, including prov is ions  fo r the  Denali Kid Care 
p rogram  and lo n g -te rm  care system s fo r som e e lderly  pa tien ts  and the  d e v e lo p m e n ta l^  and 
physica lly  d isab led .
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W hile us ing fede ra l fund s m ore co s t-e ffe c tiv e ly is a reasonab le goa l fo r the s ta te , the process o f 
se cu rin g m oney from  W ash in g ton cou ld become m ore d iff ic u lt .

In  h is proposed budge t, P res iden t Bush is look ing to reduce the fede ra l d e fic it in pa rt w ith a m a jo r 
f iv e -y e a r redu c tio n in M ed ica re expend itu re s to s low th e p ro g ram 's annua l g row th ra te from  6.5 
p e rc e n t to 5 .6 pe rcen t. Reduc tions w ou ld s ta r t a fte r 2008 .

"A ll o f th e th in g s sugges ted by the re p o r t w ill requ ire app ro va l by the fede ra l g o ve rnm en t and f it 
in to its cos t co n ta inm e n t s tra te g y , so it w o n 't be easy ," sa id Je rry Fulle r, the Medica id d ire c to r a t 
th e D e p a rtm e n t o f Hea lth and Socia l Serv ices .

F u lle r sa id the re p o r t cove red m any o f the s ta te 's c r it ic a l s h o r t- and lo n g -te rm  Medicaid needs.

The s ta te Sena te com m iss io ned Pacific Hea lth las t yea r to exam ine its Medica id sys tem . The 
co n su lt in g g roup has also adv ised V e rm on t, O k lahom a , M assachuse tts and M ississ ipp i on th e ir 
M ed ica id p rog ram s .

One o f th e re p o rt 's key focus areas was on re fo rm in g th e tr ib a l hea lth care sys tem  to a llow the 
d e liv e ry o f all M ed ica id -e lig ib le serv ices .

A b o u t 125 ,0 00 A laska Na tives are all e lig ib le fo r tr ib a l hea lth bene fits , wn ich are paid fo r by a 
fe d e ra lly funded In d ia n Hea lth Serv ice . The tr ib a i sys tem 's budge t g row s abou t 1 pe rcen t to 2 
pe rc e n t a year, w h ich is "n o t enough to keep up w ith th e pace o f m ed ica l costs o r the pace w ith the 
p o p u la tio n g row th o f A laska Na tives in the s ta te , so it 's f la t fu n d in g ," Fu lle r said.

S om e 4 5 ,0 0 0 A laska N a tives ca rry Medica id in add itio n to th e ir IHS en tit lem en ts . Medica id acts as 
a p r im a ry paye r if th e re c ip ie n t rece ives serv ices in a tr ib a l hea lth fa c ility , a t no cost to the s ta te . 
B u t if a re c ip ie n t uses a non -IH S fa c ility , the s ta te 's co n tr ib u tio n to the Medica id pa ym en t is 42 
pe rce n t.

The re p o r t re comm ended m ov in g the tr ib a l hea lth care sys tem  in to a m anaged care sys tem ; the 
s ta te th en wou ld pay a se t am oun t w ith fede ra l funds ob ta in ed unde r a wa ive r.

The s ta te  w ou ld save on Medica id paym en ts made ou ts id e o f the IHS sys tem , wh ich cou ld them  be 
re in ve s te d in to the c re a tio n o f lo n g - te rm  care fa c ilit ie s fo r e ld e r ly A laska Natives.

LEG ISLATURE: For com p le te cove rage and too ls fo r p a rtic ip a tin g in the process, go to 
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T h e  O t h e r  S i d e s  A r g u m e n t :

W h y  C O N  l a w s  s h o u l d  b e  u p h e l d

Eliminating the Certificate of Need requirements would increase health care costs.

Rebuttal: Since the 1980’s when states were set free from the federal requirements to 
have CON laws, numerous studies have examined the change in health care costs as 
states eliminated their laws. *If CON laws were “working” as advertised, then one would 
expect to see a rise in health care costs in states where laws were eliminated. But in fact 
this is not the case. One of the most widely referenced studies was written by Duke 
University Professors Christopher Conover and Frank Sloan and published in the Journal 
o f Health Politics. Policy, anil Law. They found that output restrictions which resulted 
from CON laws led to higher not lower costs, and higher profits for existing providers 
(hospitals). The authors point out that CON laws resulted in higher costs per day and per 
admission in states with CON regulations, along with higher hospital profits. So, in 
states where CON laws remained, patients were charged more money, more often than in 
states that repealed the law. Simply put, the result o f repealing CON regulations is lower 
health care costs for the people o f  that state. It’s just as wrong-headed to think that 
limiting the supply o f health care facilities can reduce health care costs, as it would be to 
think that oil prices could be brought down with further reductions in oil production.

If Alaska’s CON regulations arc repealed, the hospitals will no longer be able to 
provide care to the indigent or poor.

Rebuttal: The argument here is that entry restrictions, and the higher prices and profits 
that go along with them, arc necessary to induce providers to provide free indigent care.
So let me get this straight... the cost o f health care and the profits to hospitals arc 
purposely kept high by granting monopoly privileges. It is then expected that these 
excess profits will be used to provide free health care to the indigent. So health care 
customers are forced to pay a premium created by CON laws and the proceeds from this 
premium are used to pay for indigent cart. This directly contradicts any “cost-savings" 
argument iiude by supporters o f  CON. If patients arc paying a higher price in order 
encourage indigent care, then CON regulations are driving prices up, not down. 
Additionally, the State’s use o f non-medical criteria in deciding whether to approve a 
Certificate o f Need (like an applicant’s record o f providing charity care) is evidence that 
the process has become arcane and politicized. Finally, the “ free” indigent care the 
hospitals are providing is actually being paid for by the government in the form o f  huge 
subsides granted to them for such care. If the care is paid for by the state, why are we 
really charging patients a premium?

Repealing the Certificate of Need laws in Alaska woulu lead to the development of 
ASC’s which are cited as a major cause of Hospital closures across the country.



Rebuttal: From 1987 -  1994, a period that saw more than a doubling o f the number o f 
A SC’s in this country, the number o f Hospital closures declined. Numerous other factors 
however, have been cited for hospital closuies including:

a) Hospital mergers and acquisitions leading to large scale market consolidation 
during the 1990’s

b) Failure to adjust to managed care and large reductions in average length o f stay
c) The excess bed cap .y o f hospitals during the shift from inpatient to outpatient 

care.

State Commission on the Efficacy o f the Certificate o f Need Program and its Effect on 
Cost, Quality, and Access in Georgia; 08/08/2005

Free Market competition can’t work as a means of cost-control in the health care 
industry.

Rebuttal: The idea that in the area o f health care services free market competition can’t 
work as a means o f  cost control is not grounded in either economic theory or empirical 
evidence. Competition is widely considered by economists as the most effective tool for 
driving down costs, something Alaska desperately needs. In areas where competition is 
allowed to flourish, the customer is well served with plenty o f options and competitive 
pricing. Further, it is competition that provides the incentives to discover new 
technologies and new efficiencies for delivering those technologies to patients. Lastly, 
believing that CON laws and the bureaucrats that administer them can do a better job at 
containing costs than the competitive market process is not only wishful thinking, it’s the 
economic equivalent to believing the earth is fiat. Everyday experience shows that when 
the market is free to operate under minimal government oversight, the result is abundant, 
quality service and low price.

Repealing CON regulations would lead to duplication of facilities and services.

Rebuttal: Facility duplication is at the heart o f  competition. Indeed, the definition o f a 
monopoly market is one where there is no duplication. And this is why customers in 
monopoly markets lose; they are denied the option o f turning to others who are providing 
“duplicated” services when monopoly providers act like monopolists.
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S ec . 1 8 .0 7 .0 3 1 . C e r tif ic a te  o f  n e e d  re q u ire d : r e lo c a t io n s .

(a) E x c e p t a s  p ro v id e d  in  (c) a n d  (d) o f th i s  s e c tio n , a  p e r s o n  m a y  n o t  
m a k e  a n  e x p e n d i tu r e  o f  $ 1 ,0 0 0 ,0 0 0  o r  m o re  fo r a n y  o f  th e  fo llow ing  
u n le s s  a u th o r iz e d  u n d e r  th e  te r m s  o f a  c e r t if ic a te  o f  n e e d  is s u e d  b y  th e  
d e p a r tm e n t :

(1) c o n s t r u c t io n  o f  a  h e a l th  c a re  facility ;

(2) a l t e r a t io n  o f th e  b ed  c a p a c i ty  o f  a  h e a l th  c a r e  fac ility ; o r

(3) a d d i t io n  o f  a  c a te g o ry  o f h e a l th  s e n d e e s  p ro v id e d  by  a  h e a l th  c a re  
fac ility .

(b) N o tw ith s ta n d in g  th e  e x p e n d i tu re  th r e s h o ld  in  (a) o f th i s  s e c tio n , a  
p e r s o n  m a y  n o t  c o n v e r t  a  b u i ld in g  o r  p a r t  o f  a  b u ild in g  to  a  n u r s in g  
h o m e  t h a t  r e q u ir e s  l ic e n s u re  a s  a  n u r s in g  fac ility  u n d e r  A S 4 7 .3 2  u n le s s  
a u th o r iz e d  u n d e r  th e  te r m s  o f  a  c e r t if ic a te  o f  n e e d  is s u e d  by  th e  
d e p a r tm e n t .

(c) N o tw ith s ta n d in g  (a) o f  th is  s e c tio n , a  p e r s o n  w h o  is  law fu lly  
o p e ra t in g  a  h e a l th  c a re  fac ility  th a t  is a n  a m b u la to ry  s u rg ic a l  fac ility  a t  a  
s i te  m a y  m a k e  a n  e x p e n d i tu r e  o f a n y  a m o u n t  in  o rd e r  to  re lo c a te  th e  
s e rv ic e s  o f t h a t  fac ility  to  a  n e w  s i te  in  th e  s a m e  c o m m u n ity  w ith o u t  
o b ta in in g  a  c e r t if ic a te  o f  n e e d  a s  lo n g  a s  n e i th e r  th e  b e d  c a p a c i ty  n o r  th e  
n u m b e r  o f c a te g o r ie s  o f  h e a l th  s e rv ic e s  p ro v id e d  a t  th e  n e w  s i te  is 
g r e a te r .

(d) B e g in n in g  J u ly  1, 2 0 0 5 , th e  $ 1 ,0 0 0 ,0 0 0  e x p e n d i tu re  th r e s h o ld  in
(a) o f th i s  s e c t io n  is  in c re a s e d  by  $ 5 0 ,0 0 0  a n n u a l ly  o n  J u ly  1 o f e a c h  
y e a r  u p  to  a n d  in c lu d in g  J u ly  1. 2 0 1 4 .

(e) In  (a) o f  th is  s e c tio n , "e x p en d itu re "  in c lu d e s  th e  p u r c h a s e  o f 
p ro p e r ty  o c c u p ie d  by  o r  th e  e q u ip m e n t  r e q u ir e d  fo r th e  h e a l th  c a re  
fac ility  a n d  th e  n e t  p r e s e n t  v a lu e  o f  a  le a s e  fo r s p a c e  o c c u p ie d  by  o r  th e  
e q u ip m e n t  r e q u ir e d  fo r th e  h e a l th  c a re  fac ility ; " e x p e n d itu re "  d o e s  n o t  
in c lu d e  c o s ts  a s s o c ia te d  w ith  ro u t in e  m a in te n a n c e  a n d  re p la c e m e n t  o f 
e q u ip m e n t  a t  a n  e x is t in g  h e a l th  c a r e  fac ility .



In  th i s  c h a p te r ,

(1) " c a te g o ry  o f  h e a l th  se rv ic e s"  m e a n s  a  m a jo r  ty p e , p ro g ra m , u n i t ,  
d iv is io n , o r  d e p a r tm e n t  o f  c a r e  p ro v id e d  th r o u g h  a  h e a l th  c a re  fac ility , 
w h e th e r  in p a t i e n t  o r  o u tp a t ie n t ,  in c lu d in g  a n  o u tp a t i e n t  d e p a r tm e n t ,  
p s y c h ia t r ic  w in g , k id n e y  d ia ly s is  p ro g ra m , r a d io th e ra p y , b u r n  u n i t ,  o r  
n e w b o rn  in te n s iv e  c a r e  u n i t ,  e x c e p t  t h a t  "serv ice" d o e s  n o t  in c lu d e  th e  
la w fu l p r a c t ic e  o f  a  p ro fe s s io n  o r  v o c a tio n  c o n d u c te d  in d e p e n d e n t ly  o f  a  
h e a l th  c a r e  fac ility  a n d  in  a c c o rd a n c e  w ith  a p p lic a b le  l ic e n s in g  la w s  o f 
th e  s t a te ;

(2) "c e rtif ic a te "  m e a n s  a  c e r t if ic a te  o f n e e d  i s s u e d  b y  th e  d e p a r tm e n t  
u n d e r  A S 1 8 .0 7 .0 4 1  . 1 8 .0 7 .0 4 3 , o r  1 8 .0 7 .0 7 1 ;

(3) " c o m m e n c e m e n t o f  a c tiv it ie s "  m e a n s  th e  v is ib le  c o m m e n c e m e n t  o f 
a c tu a l  o p e r a t io n s  o n  th e  g r o u n d  fo r th e  c o n s t r u c t io n  o f  a  b u ild in g , th e  
a l t e r a t io n  o f th e  b e d  c a p a c i ty  o f  a  h e a l th  c a re  fac ility , o r  th e  p ro v is io n  for 
a  c a te g o ry  o f  h e a l th  s e rv ic e s  to  c o n s u m e r s ,  w h ic h  o p e r a t io n s  tire  re a d ily  
re c o g n iz a b le  a s  s u c h ,  a n d  w h ic h  o p e ra t io n s  a r e  d o n e  w ith  in te n t  to  
c o n t in u e  th °  w o rk  u n t i l  s u c h  a c tiv it ie s  a r e  c o m p le te d ;

(4) " c o m m is s io n e r"  m e a n s  th e  c o m m is s io n e r  o f h e a l th  a n d  so c ia l 
s e rv ic e s ;

(5) "c o m p le te  a c tiv it ie s "  m e a n s  th e  s u b s ta n t i a l  p e r fo rm a n c e  o f  th e  
w o rk  r e q u ir e d  to  c o m p ly  w ith  th e  t e n n s  o f  i s s u a n c e  o f  th e  c e r tif ic a te  o f  
n e e d  to  w h ic h  a ll p a r t ie s  p a r t ic ip a t in g  in  th o s e  a c tiv it ie s  h a v e  o b lig a te d  
th e m s e lv e s  to  p e rfo rm ;

(6) " c o n s tru c t io n "  m e a n s  th e  e re c tio n , b u ild in g , a l te r a t io n ,  
r e c o n s t r u c t io n ,  im p ro v e m e n t, e x te n s io n , o r  m o d if ic a tio n  o f  a  h e a l th  c a re  
fac ility  u n d e r  th i s  c h a p te r ,  in c lu d in g  le a s e  o r p u r c h a s e  o f  e q u ip m e n t ,  
e x c a v a t io n , o r  o th e r  n e c e s s a r y  a c t io n s ;

(7) " d e p a r tm e n t"  m e a n s  th e  D e p a r tm e n t  o f  H e a lth  a n d  S o c ia l
S e rv ic e s ;

Sec. 18 .07 .111 . D e fin it io n s (D e fin it io n s Page 1 o f 2)



(8) " h e a l th  c a re  fac ility "  m e a n s  a  p r iv a te , m u n ic ip a l ,  s t a te ,  o r  fe d e ra l 
h o s p ita l ,  p s y c h ia t r ic  h o s p ita l ,  in d e p e n d e n t  d ia g n o s t ic  te s t in g  fac ility , 
r e s id e n t ia l  p s y c h ia t r ic  t r e a tm e n t  c e n te r ,  tu b e r c u lo s is  h o s p i ta l ,  sk ille d  
n u r s in g  fac ility , k iu n e y  d i s e a s e  t r e a tm e n t  c e n te r  ( in c lu d in g  f r e e s ta n d in g  
h e m o d ia ly s is  u n i ts ) ,  in te r m e d ia te  c a r e  fac ility , a n d  a m b u la to ry  s u rg ic a l  
fac ility ; th e  te r m  e x c lu d e s

(A) th e  A la s k a  P io n e e rs ' P o m e  a n d  th e  A la s k a  V e te ra n s ' H o m e  
a d m in is te r e d  b y  th e  D e p a r tm e n t  o f H e a lth  a n d  S o c ia l S e rv ic e s  u n d e r  A S 
4 7 .5 5 ; a n d

(B) th e  o ffices  o f  p r iv a te  p h y s ic ia n s  o r  d e n t i s t s  w h e th e r  in  in d iv id u a l 
o r  g ro u p  p ra c t ic e ;

(9) " n u r s in g  h o m e  bed "  m e a n s  a  b e d  n o t  u s e d  for a c u te  c a re  in  w h ic h  
n u r s in g  c a r e  a n d  re la te d  m e d ic a l  s e n d e e s  a r e  p ro v id e d  o v e r a  p e r io d  of 
2 4  h o u r s  a  d a y  to  in d iv id u a ls  a d m it te d  to  th e  h e a l th  c a re  fac ility  b e c a u s e  
o f i l ln e s s , d i ( e a se , o r  p h y s ic a l  in firm ity ;

(10) " r e s id e n t ia l  p s y c h ia t r ic  t r e a tm e n t  c e n te r "  m e a n s  a  s e c u r e  o r  
s e m i- s e c u re  p s y c h ia tr ic  fac ility  o r  in p a t i e n t  p ro g ra m  in  a  p s y c h ia tr ic  
fac ility  t h a t  is  l ic e n s e d  by th e  D e p a r tm e n t  o f  H e a lth  a n d  S o c ia l S e rv ic e s  
a n d  th a t  p ro v id e s  th e r a p e u t ic a l ly  a p p r o p r ia te  a n d  m e d ic a lly  n e c e s s a ry  
d ia g n o s t ic , e v a lu a t io n , a n d  t r e a tm e n t  s e rv ic e s

(A) 2 4  h o u r s  a  d a y  for c h i ld r e n  w ith  se v e re  e m o tio n a l o r  b e h a v io ra l  
d is o rd e rs ;

(B) u n d e r  th e  d ire c tio n  o f  a  p h y s ic ia n ;  a n d

(C) u n d e r  a  p ro fe s s io n a l ly  d e v e lo p e d  a n d  s u p e r v is e d  in d iv id u a l p la n  
o f  c a r e  d e s ig n e d  to  a c h ie v e  th e  r e c ip ie n t 's  d i s c h a rg e  fro m  in p a t i e n t  s t a t u s  
a t  th e  e a r l ie s t  p o s s ib le  tim e  th a t  is  in te n s iv e ly  a n d  c o lla b o ra tiv e ly  
d e liv e re d  b y  a n  in te rd is c ip l in .  y  te a m  in v o lv in g  m e d ic a l, m e n ta l  h e a l th ,  
e d u c a t io n a l ,  a n d  so c ia l  se rv ic e  c o m p o n e n ts .

Sec. 1 8 .0 7 .111. D e fin it io n s (D e fin it io n s Page 2 o f 2)
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I.  In tro d u c tio n

Imagine your community is home to a nursing care facility that has operated for years with optimal 
customer satisfaction. It provides quality care and assistance, its facilities are modern and clean, 
and the staff is excellent. The nursing home is exceeding capacity and its operators look at the 
growing demand and decide to expand the facility by adding five beds. They consult their experts, 
study options and projections, and, after careful consideration secure a building perm it and begin 
construction. Sounds reasonable, right? Well, they ju s t broke the law.

Washington is one of thirty-seven states (including the District of Columbia) that require 
government permission to open or expand most kinds of health care facilities. In addition to the 
usual building permits and zoning approval, the state must grant a Certificate of Need (CON) before 
such facilities can be built, expanded or modified significantly. The 14 states that do not have CON 
laws include large states 'ike California, Pennsylvania, and Texas, and together comprise about 35% 
of the U.S. population (a full list appears on page 8). [1 ]

Washington's Certificate of Need law applies only to providers of health care. It 
functions as a control valve to limit the supply of health care. Hospital and clinic 
managers m ust comply with a complicated set of established procedures and 
formulas to prove to state bureaucrats that there is or will be a need for 
whatever service they seek to provide. Without successfully navigating the CON 
process, it is illegal to offer new health care services to Washington residents.

Public policy in Washington should focus on assuring access to affordable, high 
quality health care for all the people o f our state. The Certificate of Need 
program fails to advance this fundamental goal. This study describes the history 
of the ^rtificate of Need concept, summarizes how the Washington law works, compares its stated 
goals with actual performance, and presents practical policy recommendations for improving access 
to affordable health care for the people of Washington.

I I .  B ackground

O rig ins  o f  C e rtif ic a te  o f Need

The roots of the Certificate of Need idea date back to 1964 in Rochester, New York. Local businesses 
and Blue Cross established a com m unity health planning council composed of consumers, insurers 
and health care providers to study the need for hospital beds. The group decided there was a 
surplus and recommended that the state restrict supply in order to prevent what was then 
considered too many health care facilities This effort culminated In New York's passage of the 
nation's first Certificate of Need law in 1966. [ 2 ]

Federal 
lawmakers 
proposed solving 
a problem 
created by 
government 
in tervention by 
imposing more 
government 
intervention.

Federal Certificate of Need Law



Also in 1966, Congress enacted the Comprehensive Health Planning A c t States receiving federal 
funds under public health and social security programs were required to establish local and state 
health planning agencies. Those states that already had planning agencies were required to expand 
the reach and authority of these departments.

In 1972 the federal government amended the Social Security Act to compel all states to review 
health care capital expenditures in excess of $100,000. Failure to comply meant a state would be 
denied Medicare and Medicaid reimbursements for capital expenditures. [ 3 ]  This provision served as 
the skeletal beginnings of a national Certificate of Need law. [4 ]

In 1974, during a tim e when many lawmakers were pushing for a complete government takeove r of 
the health care system, Congress passed the National Health Planning and Resources Development 
Act (NHPRDA). [5 ]

The NHPRDA law directed each state to examine proposed health care facilities and "make findings 
as to the need for such services." [ 6]  I f  the states did not comply with the Act's directives, the 
federal governm ent would withhold funding. /7 /T h is  created strong incentives for states to 
implement far-reaching health care planning regulations.

The NHPRDA law recognized that "the massive infusion of Federal funds into the existing health care 
system" had severely distorted the health care market by ''con tribu tin g ] to inflationary increases in 
the cost of health care." [8]  Ironically, federal lawmakers proposed solving a problem created by 
government intervention by imposing more government intervention.

D is to rtio n s  C reated  by C ost-B ased  R e im burse m en t

At that time, health care was built on a cost-based reimbursement system. Price-based competition 
had little , if any, role in health care because providers were able to recover full cost from Medicare 
and Medicaid, no m atter how high. The system provided little incentive for cost reduction. "There 
are presently inadequate incentives for the use of appropriate levels of health care," lawmakers 
said. [ 9 ]  They believed that exct cadlity supply led to increased costs of business, and that those 
increased costs would be passed on to patients. They intended top-down health planning and strict 
Certificate of Need laws to constrain supply and therefore control prices.

Along with price inflation, federal lawmakers believed that a market distorted by the infusion of 
federal tax dollars led to poor distribution of health care facilities. Thus another purpose of early 
health planning and Certificate of Need laws was to control the geographic distribution of health 
care. Lawmakers believed that "one efficient and fully-utilized piece of equipment was better than 
two that were under-utilized." [ 10]

In the years following the passage of the NHPRDA, states began adopting Certificate of Need laws. 
The primary goal of these laws was to contain rising health care costs. Eventually every state and 
the District of Columbia adopted Certificate of Need regulations.

Repeal o f Federa l Law

In 1982, the federal governm ent acknowledged the failure of Its Certificate of Need law to reduce 
health care costs and repealed the m andatory health planning law. [1 1 ]  In the years following 
federal repeal, 14 states eliminated their medical facility control laws as well. Thirty-six states and 
the District of Columbia retained their Certificate of Need laws. Washington is one of these. Figure I 
shows the number of states having Certificate of Need laws from 1966 to today. [1 2 ]

Figure 1
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I I I .  O ve rv ie w  o f W a sh in g to n 's  C e rtific a te  o f Need P rogram

Washington imposed its first Certificate of Need requirements in 1971. [1 3 ]  Later the program was 
changed to adapt to le requirements of the 1972 Social Security Act amendments and the 1974 
NHPRDA law. With these early adjustments, the program as created in the 1970s remains in force 
today.

The Certificate o f Need program forms the backbone of centralized health planning in the state. The 
five stated purposes of health planning are: [1 4 ]

• "To promote, maintain, and assure the health of all citizens in the state, to provide 
accessible health services, health manpower, health facilities, and other resources while 
controlling excessive increases in costs, and to recognize prevention as a high priority in 
health programs, as essential to the health, safety, and welfare of the people of the state."

• "That the development of health services and resources, including the construction, 
modernization, and conversion of health facilities, should be accomplished in a planned, 
orderly fashion, consistent with identified priorities and without unnecessary duplication or 
fragmentation."

• "That the development and maintenance of adequate health care information, statistics and 
projections of need for health facilities and services is essential to effective health planning 
and resources development."

• "That the development of nonregulatory approaches to health care cost containment should 
be considered, including the strengthening of price competition."

• "That health planning should be concerned with public health and health care financing, 
access, and quality, recognizing their close interrelationship and emphasizing cost control of 
health services, including cost-effectiveness and cost-beneflt analysis."

The Certificate of Need program is administered by the state Department of Health. Between 1971 
and July 2005, the state made decisions on 1,786 applications for Certificate of Need. Of those 
decisions, 177 applicants were denied permission to provide new medical services. Two Certificates 
of Need were rescinded after the Department's decision to grant was overturned on appeal. [1 5 ] 
W a sh in g to n  C om pared  to  O th e r S ta tes



Washington has one of the most stringent Certificate of Need laws in the country. Fourteen states 
have no Certificate of Need restrictions on building new medical facilities, while 36 states and the 
District of Columbia have such programs in place.
The scope of Certificate of Need laws varies from state to state. Some are highly detailed. In 
Alabama, for example, hospital managers must obtain a Certificate of Need before purchasing a new 
ultrasound machine. Connecticut requires state approval before a health care office can buy certain 
com puter equipment. [1 6 ]  Other states, such as Louisiana and Nebraska, apply their Certificate of 
Need law to only one or two types of service, leaving health care managers free to make all other 
decisions w ithout the health department's prior approval.
Comparing state Certificate of Need programs is no easy task. Certain regulated medical services 
are more common or are more expensive than others. For example, one state might cover more 
medical services that are rare, like organ transplants, while another covers fewer services, such as 
CT scans, that are central to the health care infrastructure and affect more patients.
Figure 2 shows a comparison of Certificate of Need requirements in the fifty states and the District 
of Columbia. The comparison gives each state a weighted ranking, with higher numbers 
representing larger regulatory burdens. Under this method, Connecticut ranks the highest. Its law 
covers 24 services and expenditures, earning a rank of 28.8. Alaska is next highest - it covers 26 
services and expenditures, but collectiveiy these have less scope, earning a rank of 26. The last 
fourteen states in Figure 2 are ranked zero because they have no Certificate of 
Need laws.
Washington is the 13th most regulated in the country, with a weighted ranking 
of 12.8. Washington's Certificate of Need law covers 16 different health care 
services and expenditures. Washington's number 18 ranking rep esents a higher 
level of regulation than may appear at first, for two reasons. First, almost two- 
thirds of the states have a lower level of regulation than Washington, Second, 
the rating method takes into account the scope of a state's regulatory burden, 
in addition to its place on the list. For example, Washington ranks only six 
places up the list from Iowa, but its weighted level of regulation is twice as high.
Figure 2 (Available in pdf)
IV . D e sc rip tio n  o f  th e  P ro jec t 
W h a t W a s h in g to n  Law Covers
As reflected by its high national ranking, Washington's Certificate of Need law is very broad. It 
covers every m ajor kind of health care facility and most m ajor health services. [1 7 ]  Without prior 
state approval, it is illegal in Washington for any person to:

• Construct, establish or develop a health care facility, including;
Hospitals

o  Kidney disease treatm ent centers (dislysis) 
o  Psychiatric hospitals 
o  Am bulatory surgical facilities 
o  Nursing homes 
o  Hospices
o  Certain continuing care re tirement communities 
o I .'ome health agencies

• Sell, purchase or lease part or all of any existing licensed hospital, regardless of profit or 
non-profit status;

• Increase the number of kidney dialysis treatm ent stations;

• Increase the number ol hospital beds available to patients, or redistribute the number of 
existing beds among acute care, nursing home care and boarding home care;

• Make any improvem ent to a nursing home that exceeds two million dollars;

Washington's 
Certificate o f Need 
law covers 16 
im portan t health 
care services, 
making the state 
one o f the most 
heavily regulated 
in the nation.

Replace an existing nursing home with a new one;



• "Bank” beds a t a nursing home, that is, set aside some beds to reduce the home's total 
number of regulated beds;

• Establish a new tertiary health service offered by a health care facility tha t was not offered 
by that health care facility within the 12-m onth period prior to the time the facility will offer 
the services. Tertiary health services include:

o  Specialty burn services
o  Intermediate care nursery
o  Neonatal intensive care
o  Transplantation of solid organs
o  Open heart surgery
o  Inpatient physical rehabilitation, Level I for persons with nonreversible multiple 

function impairments of m oderate-to-severe complexity, 
o  Specialized inpatient rehabilitation services.

o

Washington’s Certificate of Need law leaves few stones 
unturned. State lawmakers have placed all but a handful of 
medical services under the Certificate o f Need umbrella. The 
exceptions include narrow services like air ambulance services, 
business computers and diagnostic imaging.
T im e lin e s  in th e  Process
The Certificate of Need law is costly and time consuming. It 
includes a num ber of timelines intended to serve as a 
chronological framework for the process. [1 8 ]  In practice, however, these deadlines mean little, 
since they are seldom met. Figures 3 through 6 show the required timelines.

Figure 3

N u m b e r 
o f Days

R e g u la to ry  A c tio n

0
File a letter of intent with the Department of 
Health

30 File application for Certificate of Need

45
Department of Health screening period (15 
working days)

90
Deadline for responding to screening questions 
(up to 45 days)

95
Notification of beginning of review (5 working 
days)

130 End of public comment period (35 days)

140 End of rebuttal period (10 days)

185
Department of Health decision date (final review 
period: 45 days)

Tota l T im e fo r  R e g u la r R ev iew : A p p ro x im a te ly  6 
M on ths

There is also a timeline for an expedited review process. [1 9 ]  I f  a business or organization is 
acquiring an existing health care facility, they fall into this category. Expedited reviews also include

Washington's 
Certificate o f Need 
law leaves few 
stones unturned, 
w ith a ll bu t a 
handfu l o f medical 
services being 
sub jec t to 
Certificate o f Need 
requirements.



predevelopment expenditures and projects intended to correct deficiencies such as safety hazards 
or state licensing requirements. Figure 4 shows the expedited review timeline.

Figure 4

N u m ber 
o f Days

R eg u la to ry  A ction

0
File a letter of intent with the Department of 
Health

30 . File application for Certificate of Need

45
Department of Health screening period (15 
working days)

90
Deadline for responding to screening questions 
(up to 45 days)

95
Notification of beginning of review (5 working 
days)

115 End of public comment period (20 days)

125 End oi rebuttal period (10 days)

145
Department of Health decision date (final review 
period: 20 days)

T o ta l T im e fo r E xpedited  Review : A p p ro x im a te ly  5 
M onths

I f  the Department of Health denies a Certificate of Need, the applicant can ask for interim 
reconsideration. [2 0 ]  I f  the Department of Health upholds its denial of a Certificate, the appeal 
process can begin. The first step is the Administrative Appeal, which takes the form of an 
adjudicative proceeding. [21 ]  Figure 5 shows the timeline for the Administrative Appeal.

Figure 5

T im e R e g u la to ry  A ction

1. File application for adjudicative proceeding 
(deadline: within 30 days after Department of 
Health decision)

20
days

2. Administrative Law Judge* issues scheduling 
order and notice of hearing

4 to 5 
months

3. Hearing before Administrative Law Judge

1 to 2 
months

4. Post-hearing breifs submitted

1 to 2 
months

5. Administrative Law Judge issues decision

T o ta l T im e fo r  A d ju d ica tive  P roceeding : 7 to  10 M on ths

*The Administrative Law Judge is an employee of the Department of
Health whose role is

to determine whether the Department's denial of a Certificate was
made in accordance

with the applicable statutes and regulations.



If  the Administrative Appeal upholds the Department of Health's decision to deny a Certificate of 
Need, the applicant may then proceed to Judicla' Review. The Judicial Review process is an appeal 
to Superior Court. Figure 6 shows the timeline.

Figure 6

T im e R egu la to ry  A c tion

1. File Petition for Judicial Review in Superior Court 
(deadline: within 30 days after Administrative Law 
Judge decision)

6 to 10 
Months.1

2. Trial (oral argument based on administrative 
record; no new evidence)

1 to 2 
Months

3. Superior Court issues decision

T o ta l T im e fo r  Ju d ic ia l A ppea l: 7 to  10 M on ths

Tota l P o te n tia l T im e fo r  C e rtific a te  o f Need Process:
2+  Years

The Judicial Review can reverse the Department of Health's decision and issue a Certificate of Need. 
If that happens, then the project may begin. I f  the Judicial Review upholds the denial, then no 
Certificate of Need will be issued and the intended project cannot commence. The total potential 
time for the Certificate of Need Process is more than two years.
O th e r Factors in th e  CON Decision
There is much more to the process than a mere timeline. The process for acquiring a Certificate of 
Need depends largely on the kind of project involved. The flow chart in i igure 7 (available in pdf), 
at the center of this Policy Brief, shows the process required for opening a new surgery operating 
room.
Ambulatory surgical centers are outpatient surgery facilities that use a doctor's office environment 
for m inor surgeries that do not require overnight stays in a hospital. These centers began appearing 
in the early 1970s as a way to reduce the overhead cost of conducting simple, low-risk treatments. 
Today there are about 4,600 centers nationally, a 53%  increase over the number operating just five 
years ago. [2 2 ]  The state Department of Health has developed a complicated formula for analyzing 
the perceived need for such centers in Washington.
The Department of Health uses numerous criteria for making this determination. At their core is a 
numeric formula that uses current and projected changes .n population and medical capacity to 
calculate "net need." [2 3 ]
Other factors influence the decision as well. The Department of Health, not the marketplace, 
determines whether or not a proposed project Is financially feasible and whether or not the project 
will, "fostei containment of the costs of health care." [2 4 ]  The Administrative Code outlines 31 
criteria and sub-criteria that state managers use to decide on the need for a proposed health care 
facility or service. [2 5 ]  Those criteria include:

• " The applicant's past performance in meeting obligations under any applicable federal
regulations requiring provision of chanty care.

• " The existence of any civil rights complaints against the applicant.

• " The effect of the reduction, elimination, or relocation of a health service on the ability of 
low-income persons, racial and ethnic minorities, women, handicapped persons and other 
underserved groups and the elderly to obtain needed care.



• " The likelihood that all residents of the area, including low-income persons, racial and
ethnic m inorities, women, handicapped persons and other underserved groups and the 
elderly will have access to the proposed health service,

• " That the proposed project will not have an adverse effect on health professional schools
and training programs.

The cri eria are much the same if an applicant proposes to build a hospital, The key difference is an 
additional formula to calculate the number of hospital beds. Figure 8 shows this process. [2 6 ]  This 
complicated formula, drafted in 1979 and still in use today, is based on a methodology outlined in 
Section 4 of the State Health Pian. Section 4 alone is over 40 pages in length.
Figure 8 (Available in pdf)
V. R eview  o f th e  E ffe c tiven e ss  o f C e rtific a te  o f Need

The Certificate of Need law is intended to restrain costs and increase access to health care. The 
process actually has the opposite effect. By forcing anyone interested in building or expanding 
health care facilities to maneuver through an arcane maze of bureaucratic regulations, the state 
makes it harder to provide modern, flexible, community-responsive health care. This section 
reviews the Certificate of Need program and assesses its effectiveness based on its stated goals. 
The Basic R easoning  beh ind  th e  CON Law Is  Fau lty
The chief argum ent proponents use to justify the Certificate of Need law Is that surplus capacity in 
health care facilities leads to duplication of services and increased operating costs. These higher 
costs, they say, are then passed on to insurance companies and patients in the form of higher 
prices. By regulating the supply, surplus will be avoided. Health care Is an "essential of life," 
planning advocates say, and the market is incapable of producing the necessary supply of hospital 
beds on its own. The reasoning behind this Justification is faulty for two reasons,
First, the realities of the economv make no distinction between things deemed "essentials of life" 
and any other product or service. The harmful Impact of over-regulation on both is the same. Health 
care is no different than any ctner product or service in our economy and the same dynamic market 
forces determine the quality, availability and price of it. In fact, the i lore essential a product or 
service is to meeting basic human needs, the more important it is for policymakers not to place 
artificial restraints on it,
Second, the "essentials of life" argument for regulating health care overlooks the even more 
fundamental needs of life that are bountifully provided through vlgoious competition in the free 
market. Food, clothing, housing and transportation are vital and Immediate human needs. For the 
vast m ajority of Washington residents these needs are m et through a vibrant system of private 
buying and selling. In those cases the government's role is properly limited to protecting public 
safety, enforcing voluntary contracts and assisting the needy. Everyday experience shows that 
when the market is free to operate under minimal government oversight, the result Is abundance, 
quality service and low price.
The more health care providers, consumers, and insurers are perm itted to communicate freely In a 
normally-functioning marketplace, using advertising, price signals and other means, the more 
society will be able to provide sufficient affordable health services to meet essential humer needs. 
The rapid growth of Health Savings Accounts and consumer-directed health plans is an indication of 
this trend. The Certificate of Need law works in the opposite direction, blocking fast and accurate 
communication between patients and health care providers, and preventing , < iders from 
responding to changing needs in the community.
C e rtif ic a te  o f N eed Law s Do N o t Save M oney
The assertion that Certificate of Need laws save money is further refuted by a number of recent 
studies. In July 2004, the Federal Trade Commission and the Department of Justice found that, "the 
reason that CON lias been ineffective in controlling costs is that the programs do not put a stop to 
'supposedly unnecessary expenditure1"' but merely 'redirect any such expenditures into other 
areas.'" [2 7 ]
In 1999, the Washington State Joint Legislative Audit arid Review Committee (JLARC) reviewed the 
Certificate of Need law. JLARC found that the Certificate of Need law has not had any clear success 
in meeting its legislative goals. I tc report, titled "Effects of Certificate of Need and Its Possible 
Repeal," reached seve-al conclusions:



"The study found that CON has not controlled overall health care spending or 
hospital costs. The study found conflicting or limited evidence about the effects of 
CON on the quality and availability of other health care services or about the 
effects of repealing CON." [2 8 ]

The study went on to assess the effectiveness of the CON law in terms of cost, quality and access.

C o s t :

• " The weight of the research evidence shows that CON has not restrained overall 
per capita health care spending. [2 9 ]

• " Numerous studies have shown that CON has not controlled overall hospital 
spending. One study found that CON actually increased hospital expenditures.

Q u a lity :

• " Certificate of Need concentrates volume, and the research evidence is strong 
that higher volumes of certain surgical procedures can lead to better outcomes.
[3 0 ]

• " CON has a mixed record in concentrating volume. For example, studies show 
that CON was not effective in Ohio and Delaware in increasing volume, but did 
concentrate volume for some services in Pennsylvania, [31 ]

Access:

• " Washington's CON law has had no effect on improving access. [3 2 ]

• " In some instances, CON rules are used to restrict access by preventing the 
development of new facilities. [3 3 ]

CON Law s Do Not In c re a se  Access
In King County there are 120 retirement communities, but only twelve are tied to nursing hoi.,es. 
Almost all operating nursing homes are 30 to 40 years old. [3 4 ]  Waiting lists are common at even 
mediocre facilities. Due to Certificate of Need restrictions and other state-imposed regulations, 
additional nursing homes are not being added as the population ages. Under normal market 
conditions, the supply of elder care would increase as the need increases. The burden of the CON 
lav; uisrupts this natural development.
In addition to limited access, those seeking nursing home care face high costs, even though the 
Certificate of Need framework is intended to reduce costs. Continuing care retirement communities 
tied to nursing homes require monthly payments along with large up-front fees, which can range 
from $270,000 to $400,000, and are simply beyond the reach of most people. [3 5 ]  The situation 
Indicates that the Certificate of Need law has not been effective in easing the rising burden of 
medical expenses for the elderly.
Studies throughout the U.S. have arrived at similar conclusions: the data indicate that a p rn ra m  
designed to reduce cost, improve quality and promote access has not achieved any of these goals.
[3 6 ] In addition, the 14 states with no Certificate of Need laws, which are home to more than one in 
three Americans, show no significantly higher rate of health care spending due to the lack of such 
laws.



A ssessing P rom ise  and P e rfo rm a n ce :
The C e rtific a te  o f Need la w  has n o t m e t its  s ta te d  goa ls
(All quotes are from Revised Code of Washington 70.38.015)

The crafters of Washington's health planning and Certificate of Needs law 
had clear goals in mind. Thirty years later, it is possible to assess the law's 
success or failure in meeting its goals. A clear pattern emerges. Washington's 
Certificate of Need process has not achieved what the authorizing law promised.

What the law promised: Health planning "should be accomplished in a planned, 
orderly fashion, consistent with identified priorities and w ithout unnecessary 
duplication or fragmentation."

The s itu a tio n  to d a y : A quick glance at the Certificate of Need procedure for 
surgery operating rooms (see figure 7) reveals a process th-*t is anything but 
orderly. Moreover, health care providers seeking permlsslo to build would 
hardly use the word "planned" to describe the process ai.u its results. For those 
who must submit to it, the Certificate of Need process is expensive, inconsistent 
and unpredictable.

What the law promised: "The development of nonregulatory approaches to 
health care cost containment should be considered."

The s itu a tio n  to d a y : There is far more regulation of health caie today than 
when the CON law was enacted. State law now imposes 49 separate mandates 
on every health insurance policy sold in Washington. Hospitals, clinics and 
doctors must comply daily with stacks of complicated regulations 'ha t inhibit the 
practice of medicine. Under CON, the state alone decides what hea'th care 
facilities are allowed and where they will be built.

What the law promised: "Price competition should be strengthened."

The  s itu a tio n  to d a y : There is far less price competition in health care today 
than there was when the CON law passed. Patients and providers are generally 
unaware of health care pricing and usually have no idea how much a particular 
treatm ent costs. The CON law directly stifles price competition by discouraging 
existing providers from offering new services, and by blocking new competitors 
from entering the marketplace.

What ihe law promised: "Health planning should be concerned with public health 
care financing, access, quality emphasizing cost contrc’ of health services."

The  s itu a tio n  to d a y : The CON law has failed to control health care costs. In 
recent years the cost of health coverage has increased up to five times faster 
than inflation. The CON law has also failed to increase access to health care. In 
western Kittitas County, for example, one ambulance and one paiamedic provide 
service for an area of some 800 square miles. [3 7 ]

C e rtif ic a te  o f Need S uppresses C o m p e titio n  and Creates M o n o p o lie s
Certificate of Need appeals are a legal mechanism that health care organizations and facilities use to 
fend off competition. A review of the Certificate of Need action log dating from 1971 to July 2005 
reveals that the issuance of a Certificate of Need is often appealed by one or more medical 
businesses that perceive an economic threat if a new medical facility opens in their area.



When the Department of Health granted Swedish Health Services permission to build an ambulatory 
surgery center in Bellevue, Overlake and Evergreen medical centers asked the Department to 
reconsider on the grounds that Swedish's plans would intrude upon their health planning area. The 
Department upheld its original decision, so Overlake and Evergreen then filed an appeal. The 
adjudicative hearing resulted in Swedish losing the Certificate o f Need.
The Bellevue situation is not an isolated incident; this happens on a regular basis. Easy appeal Is 
built In to the Certificate of Need process. No reasoning or criteria is required for "affected parties" 
to request a hearing and appeal a decision. [3 8 ]  Appeals center on the cryptic minutia of the way 
state employees interpreted the rules, contesting, for example, the method of regression analysis, 
the identification o f service areas, and the definitions used to determine price competition and 
patient choice. [3 9 ]

The Certificate of Need process functions as protection for monopolies, Insulating 
businesses that are already in the m arket and keeping competitors from 
entering. Anti-competitive activities tha t would be severely punished by federal 
anti-trust laws if attempted by otlu r private companies are sanctioned and 
promoted by the state when they involve medical providers.
Even when established health care organizations are unable to prevent 
competitors from entering the ir area, they usually succeed In using the 
Certificate of Need appeals system to block market entry to new providers for 
significant amounts of time, often years.
A 2004 study by the Federal Trade Commission and the Justice Department 
reported that:
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.where CON programs are intended to control health care costs, there 
Is considerable evidence that they can actually drive up prices by fostering 
anticompetitive barriers to entry." [4 0 ]

The same study found that the Certificate of Need process:

"has the effect of shielding incumbent health care providers from new entrants. As 
a result, CON programs may actually increase health care costs, as supply is simply 
depressed below competitive levels." [41 ]

Increasingly, hospitals are facing competition from ambulatory surgery centers, which offer minor 
surgical procedures that do not require an overnight stay. Often times these facilities offer the same 
surgery as a hospital but at lower prices. I t  is one of the ways the market is adjusting to make 
health care delivery more efficient and cost effective. Established hospitals, however, use the 
Certificate of Need law to prevent ambulatory surgery centers from opening in their service areas, 
thus blocking access to health care choice and lower costs for consumers.
The 1974 national health planning law (NHPRDA) itself noted the need for incentives to develop 
more economical ways of treating minor surgery patients w ithout formal admission into a hospital, 
ironically, the very laws designed to foster alternatives to expensive hospital stays are today used 
against innovative providers who are trying to offer those very alternatives.
D isco u rag in g  P ub lic  D ebate
Fear of endangering their prospects for success prevents many applicants from 
publicly questioning or debating the process. When asked about the state refusing 
to issue his company a Certificate of Need, Bill Wolverton of Renal Care Group 
said "I'm  not going to be able to speak for the record; we're about to start an 
appeals process." [4 2 ]
Representatives of other organizations have expressed similar sentiments about 
applications and appeals in the pipeline. During testimony before the Senate 
Health and Long-Term Care Committee on a bill calling for a study of the 
Certificate of Need program, one expert said, "Certificate of Need applications 
have become much more of a political struggle than they should be." [4 3 ]
Applicants are equally reluctant to appear critical of the process or departmental 
staff.
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V I. P ro b le m s and Delays in  C e rtifica te  o f  Need R eview
The foregoing section examined the basic weaknesses in the Certificate of Need law. Research 
shows the law is not fulfilling its goals because the concept on which it is based, top-down limits on 
health services through state central planning, is fundamentally unsound. A review of the law as 
implemented in practice indicates the process suffers from other shortcomings as well, primarily 
added delays and complications in the process of gaining state approval for a project. Even if the 
problems discussed below were addressed, however, the foundational defects in the Certificate of 
Need idea would remain.
CON Process Exceeds Legal T im e lines
In May 2005, the Department o f Health denied permission to Swedish Medical Center and Cverlake 
Hospital Medical Center to build new hospitals in Issaquah. This decision was the culmination of a 
regulatory tug-of-war that had been going on quietly since the two hospitals submitted their plans 
to the state more than a year before. [4 4 ]  This does not include the six months Swedish and 
Overlake spent developing the proposal in the first place.
A review process that was supposed to provide expedited review and include public input did 
neither. [4 5 ]  After more than a year of paperwork, lengthy meetings and countless staff hours, 
officials at Swedish and Overlake ended up right back w :re they started, and the people of 
Issaquah were deprived of new medical services that two respected and established hospitals were 
eager to provide.
Figure 9 shows the timeline for the Issaquah hospital decision process. [4 6 ]  Compare this with the 
statutory timeline shown in Figure 3. What should have taken just over six months actually took 
more than thirteen months.

Figure 9

T im e lin e  fo r  P roposed Issa q u a h  H osp ita l

Date A ction

April 6, 
2004 Letter o f intent submitted

July 21, 
2004 Applications submitted

July 22,
2004 - 
Feb. 6,
2005

Certificate of Need office's pre-review activities 
(application screening /  public comments begin)

Feb. 7, 
2005

C ertif :a te  of Need office begins review of 
applications

March 7, 
2005

Public hearing conducted /  end of public 
comment

March 25, 
2005

Rebuttle documents submitted to Certificate of 
Need office

May 10, 
2005

Certificate of Need office makes decision, does 
not issue Certificate of Need to Swedish or 
Overlake

T ota l T im e  fo r  A p p lica tio n  Process: 13 m o n th s

The Issaquah case is not a lone example. A sampiing of recent Certificate of Need application 
timelines, shown in figure 10, reveals tha t the process typically takes much longer than the law 
says it should. In these cases, the office handling Certificate of Need requests delayed giving 
answers by an average of 60%  beyond the time required by law.

Figure 10

Project CON Process Should Actually Took:



1____ have T ake n :

Sale of Providence 
Yakima Medical Center to 
Heatlh Management

5 months 8 months

Semper-Care 
establishing long-term 
acute care hospital in 
Spokane

6 months 9 months

Franciscan Health 
System establishing an 
ambulatory surgery 
center in Gig Harbor

6 months 9 months

Hospital Proposal in Gig 
Harbor 6 months 11 months

A verage
D elay 3 .5 
m o n th s

CON Process Takes Longer than  P lanned C o n s tru c tio n
The time for securing a Certificate of Need usually exceeds the time it takes to actually build the 
proposed medical facility. For example, in May 2003 the state granted Swedish Health Services 
permission to build an ambulatory surgery center in Bellevue. The process required six months for 

d eight months for Certificate of Need approval.
Swedish's competitors, Overlake and Evergreen medical centers, immediately 
appealed the Certificate of Need issuance. Today, more than two years after the 
state gave Swedish the go-ahead to begin construction, the project remains in 
limbo. The process dragged on so long that Swedish lost its lease option on the 
building it planned to convert to  into the new surgery center. So far Swedish has 
spent three years processing Certificate of Need paperwork for a facility that, if 
approved, would take only fifteen months to complete. In the meantime, 
thousands of surgery patients who would have benefited from the new facility 
have been forced to go elsewhere or do without.
C o m m u n ity  In p u t  Is  O ften  Ig n o re d
Defenders of the Certificate of Need programs call it a "flexible tool" tha t "helps 

protect the critical health care infrastructure" by means of "community based planning." [4 7 ]  There 
is no objective evidence, however, that Certificate of Need decisions include 
community feedback.
The recent battle over the proposed hospital in Issaquah serves as a case in point.
On March 7, 2005, the Department of Health held a public hearing in Issaquah for 
the community to voice its concern about Swedish and Overlake's desire to build a 
hospital in their area. More than five hundred people attended, many of them 
physicians. The real debate among participants was not whether or not there 
should be a hospital - only eleven people said the community did not need a new 
hospital - but rather who should build it, Swedish or Overlake.
[4 8 ] As we know, the Department of Health denied both applications. The views of 
the vast m ajority of people who attended the public meeting had no effect on the final decision.
In contrast to the Issaquah case, consider what happened in Gig Harbor. Franciscan Health System 
proposed building a 112-bed hospital there, and in May 2004 the Department of Health announced 
its approval of an eighty-bed hospital. In announcing Its decision, the Department of Health said, 
"public input overwhelm ingly supported a hospital In Gig Harbor, and that public sentiment was 
substantiated in the fact-based analysis.” [4 9 ]
Comparing what happened In Issaquah with Gig Harbor demonstrates that the public's view only 
matters when agrees with the state's "fact-based analysis." Public input only seems to be relevant 
when it supports the pre-set designs of the planning process, and is ignored when it contradicts the 
regulatory formulas.
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V I I .  E xam in ing  A rg u m e n ts  Made in S u p p o rt o f  C e rtifica te  o f Need
Advocates of Certificate of Need make a number of arguments to defend their views, and cite a 
number of states where they say it is working as Intended. On closer examination, however, the 
evidence cited typically relies on a narrow set of data to back up these claims.
Planning proponents frequently point to studies by Ford, DaimlerChrysler and General Motors that 
compare health care costs in states where they have employees. For example, DaimlerChrysler says 
its costs ranged from  $1,331 in New York, birthplace of Certificate of Need, to $3,519 per person in 
Wisconsin, which has a very limited Certificate of Need law. [5 0 ]  The studies report tha t states with 
Certificate of Need laws had costs 11% to 39% lower than states without such regulations. These 
studies conclude that, cumulatively, all three automakers' health care costs were 30% lower in 
states with Certificate of Need laws, [51 ]
The research methods of the automakers' studies are fraught with difficulties. First, the studies only 
look at eight states, some with Certificate of Need laws and some without, and those states with 
such laws enforce them in varying degrees. [5 2 ]  Moreover, these states are all in the same general 
region, making meaningful statistical conclusions difficult.
Second, the studies fail to establish a link between Certificate of Neea laws and the cost of health 
care benefits. Built into the report is the assumption that because the cost of health care for a 
certain segment of the population (au o company employees) In a few states is less than in a few 
other states, Certificate of Need laws .at are merely intended to reduce health care costs actually 
do work. One condition is not necessarily related to the other, and unless a cause-and-effect 
relationship can be established, the statistics are meaningless in the discussion of Certificate of 
Need’s effectiveness.
Certificate of Need advocates use other, even less reliable, research conclusions. One oft-cited study 
claims that open-heart surgery m ortality rates are 20% lower in slates with Certificate of Need 
regulations than in other states. [5 3 ]  A 1988 study, however, concluded the opposite of the above 
study; that Certificate of Need laws actually work to increase in-hospital mortality. [5 4 ]
Not long a fte r the Federal Trade Commission and Department of Justice released their report 
critiquing Certificate of Need programs, the American Health Planning Association (AHPA) published 
a response. In it they attempt to highlight the benefits of Certificau? of Need laws, Followi is a 
point-by-point look at the AHPA's response. [5 5 ]
Claim: CON is a useful market balancing tool.

Proponents of central planning say that in an imperfect and increasingly inequitable 
health care system, CON regulation Is a flexible tool that, when used intelligently, 
helps protect the critical health care Infrastructure that is essential to meeting both 
expected and unanticipated needs.

If history has demonstrated anything, it is that the state has a poor track record 
when it comes to economic planning and forecasting. Yet that is exactly what the 
state attempts to do when it decides on the "need" for a local health care facility.
Moreover, Washington’s Certificate of Need program is not really "community- 
based," because it disregards community input that does not fit with pre-set 
planning formulas. The AHPA's rationale is flawed because it proposes to solve 
problems created by government intervention with more government intervention.

Claim: empirical evidence shows substantial economic and service Quality benefit from CON 
regulation and related planning.

The only source cited In this claim Is a Journal of the American Medical Association 
article arguing that open-heart surgery mortality rates are 20% lower in states with 
Certificate of Need regulation. This is an isolated example that attempts to link the 
effects of regulation with a positive statistic. The empirical connection in this single 
instance is weak at best.

Furthermore, numerous studies show that Certificate of Need regulation has had 
zero or negative impact on the quality of health service. One specialist In Walla



Walla estimates that up to three people in the area die each year because a cardiac 
surgery center Is not close enough. [5 6 ]  State regulators denied a Certificate of 
Need to a local hospital that sought to open such a center.

Claim: CON regulation is one of the few practical planning tools available to policymakers.

The underlying premise here is that public policymakers need to be involved in 
health care facility planning. But do they? Bureaucrats and central economic 
planning inhibit private provider's ability to supply necessary services to the public 
at reasonable prices. Government management and the third-payer system have 
distorted the market, and the cost problems we see today are the results The 
solution Is to encourage greater consumer control and transparent pricing informed 
by unimpaired m arket inputs.

Central planners also use a volume and quality argument to justify Certificate of Need for tertiary 
services such as cardiac surgery, organ transplant, etc. The argument here is that by using 
Certificate of Need laws to concentrate volume at specialty hospitals, the quality of services 
provided there will increase.
This sounds attractive In theory, but in practice the evidence supporting the 
argum ent is weak. While Washington's JLARC study concluded "the research 
evidence is strong that higher volumes of certain surgical procedures leads to 
better outcomes," it admits that this is true only for some procedures and that 
not all evidence supports the conclusion. [5 7 ]  The same report found that 
Certificate of Need m ight reduce the quality of kidney dialysis services by 
reducing access. [5 8 ]  This point is of more than passing importance to kidney 
disease sufferers, to whom reduced access to reliable dialysis can prove fatal.
Some health care professionals have criticized the state's rationale for 
concentrating volume. Dr. Robert Johnson, a cardiologist in Walla Walla, once remarked that "our 
knowledge about how many operations have to be done by one surgeon to have good outcomes has 
changed since [the state placed CON regulations for volum e]. It's not nearly as many as was 
thought to be the case." [5 9 ]
Attem pting to control the geographic distribution of health care services Is another way central 
planning reduces patient access. The government has offered special certification for regional 
centers of excellence in a given field so long as those institutions perform a certain number of 
procedures in a year. This produces two problems. First, the requirement concentrates certain 
health services in one geographic area, thereby creating a hardship for people who live out of the 
area. The added distance increases both patient cost and risk. Second, a facility that has to perform 
a certain number of procedures in a year to maintain government-sanctioned preferential status 
may be inclined to perform unnecessary procedures simply to boost its numbers.
V I I I .  Po licy R e co m m e n d a tio n s
Washington Policy Center's recommendations for addressing the Certificate of Need issue are 
presented below in priority order, beginning w ith the most effective and far-reaching proposal for 
reform. Next, two alternatives are given that would ease the regulatory burden the program places 
on the state's health care system.
1. Repeal th e  C e rtific a te  o f Need Law .
Washington should follow the example of the 14 other states that have repealed their Certificate of 
Need laws. Disaster did not follow repeal In those states, and it will not follow repeal in Washington. 
The 1999 JLARC study lists repeal a key policy option. Evidence cited by Certificate of Need 
proponents as justifying these complex regulations is inconclusive at best, and abundant evidence 
to the contrary shows that Washington's Certificate of Need law likely does more harm than good. 
The Certificate of Need law distorts important market signals that indicate when and where new 
health services will be needed. More than 30 years of experience shows that the Certificate of Need 
law acts as an impediment to achieving cost-effective, community-responsive health care.
2. S ig n if ic a n tly  Scale Back th e  C e rtifica te  o f  Need Law.
Short of outright repeal, many states have scaled back their Certificate of Need laws so they cover 
only a few types of facilities or only kick in at a higher expenditure threshold. For example, CON
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requirements should be eliminated for nursing homes to help meet the needs of an aging 
population. Partial repeal could be adopted as the first step to completely phasing out Washington 
Certificate of Need law.
Alternatively, the legislature could enact partial repeal with the Intention of leaving a limited number 
of health services permanently under the control of Certificate of Need regulation. In both cases, 
partially repeal would allow tim e for the legislature to review the results. Lawmakers may find the 
Certificate of Need law works best when it applies only to a few medical specialties, while leaving 
most providers free to open new clinics, hospitals and nursing homes as health needs change in the 
community.
3. A u th o rize  th e  C e rtif ic a te  o f  Need Task Force to  In v e s tig a te  T ho ro u g h  R eform s.
In early 2005 the legislature created a special task force to examine the Certificate of Need 
program. The task force began meeting later that year and is charged with making 
recommendations on ways to improve and update the program. Even those who support the 
Certificate of Need program tacitly admit it Is not lowering health care costs: "We need to look at 
the Certificate of Need program as a health planning process in relation to escalating health care 
costs." [6 0 ]
Unfortunately, the task force was hamstrung from the outset. In conducting Its study the task force 
is required to presume "that the services and facilities subject to certificate of need should continue 
to be subject to it." [6 1 ]  Given this restriction, genuine reform is not possible. The legislature should 
expand the task force's authority so its members can conduct a thorough investigation of the 
Certificate of Need program. The task force could then assess the program's actual performance 
compared to stated goals, review the experiences of other states and propose practical reforms that 
will improve health care access for Washington residents.
IX . C onclusion  - C e rtific a te  o f  Need R epresents .he Failu re  o f G o ve rn m e n t C entra l 
P lann ing
Three decades of experience has supplied ample evidence that Washington's 
Certificate of Need program has not worked as Its creators Intended. The law 
has not controlled costs, improved quality or Increased access to health care.
In fact, the law has had the opposite effect, actively blocking citizens' access 
to health care choices and to modernized health care facilities.
There is, however, abundant evidence the process has become arcane and 
politicized, and that medical organizations holding Certificates of Need use the 
process to keep competitors out of their area. An indication of th.s effect is the program's use of 
non-medical criteria, like an applicant's record in providing charily care or the existence of any civil 
rights complaints, in deciding whether to approve a Certificate of Need.
In practice, Washington's Certificate of Need law is not about improving health outcomes for 
citizens, it Is about controlling access to health care. The state's Certificate of Need process is more 
im portant In determining how and where patients will be treated than the decisions made by doctors 
and hospital administrators. This point is illustrated by an observation of economist F.A. Hayek,
"The power that a millionaire, who may be my neighbor and perhaps my employer, has over me is 
much less than that the smallest functionary possesses who wields the coercive power of the state, 
and on whose discretion it depends whether and how I am able to live i r  work.” [6 2 ]
When health care organizations are allowed to compete with each other in a system that functions 
more like a normal market, consumers of health care win because there are both short- and long­
term incentives for providers to innovate and grow more efficient. Robust competition builds a more 
nimble, community-responsive and consumer-centered system that readily adapts to changing 
needs. Inflexible planning and regulatory structures that keep competitors out cannot achieve this. 
The program's record indicates the Certificate of Need law nc longer serves the public interest, if 
indeed it ever did. The stated purpose of the program Is to foster a health care system that antrols 
costs and meets changing conditions. Yet, to succeed such a system requires the very flexibility the 
Certificate of Need is designed to prevent. In a state experiencing rapid growth and demographic 
change, the Certificate of Need law prevents providers from adapting to the changing health needs 
of the community.

Three Case S tud ies
1. A F law ed Process

CON laws active ly 
block citizens' access 
to health care 
choices and to 
modernized health 
care facilities.



When the Department of Health decided in June 2005 that Issaquah did not need a new hospital, it 
did so based on the proximity of three other hospitals. " If you put a point In the center of I: jquah , 
there are three hospitals within 12 miles," said Laurie Jinkins, assistant secretary of health-systems 
quality assurance for the state Department of Health. [6 3 ]  She was referrmg to Overlake Hospital in 
Believe , Group Health Cooperative in Redmond, and Snoqualmie Valley Hospital. A closer look, 
however, reveals flaws In the state's decision.
First, Group Health Cooperative is not open to the general public. Only members of the Group 
Health insurance network can use Group Health services. Yet the state makes little adjustm ent for 
tha t fact in its calculation of hospital bed availability and need.
Second, Snoqualmie Valley Hospital has what one article called "a troubled past." I t  is a hospital 
that has been plagued "by maintenance mishaps, two closures and eroded credibility." [6 4 ]  But it is 
a hospital with twenty-eight beds, and in spite of its demonstrated unreliability, Its poor reputation 
and many people's refusal to go there, the state Included those b> ds when calculating bed 
availability and medical need.
This issue raises serious questions about the Certificate of Need determination process. Proponents 
of Certificate of Need planning tout the program as being "community based" or 'community 
oriented," but in this case the process ignored two im portant community factors that: influence the 
availability of hospital services to che public. An inflexible bureaucratic structure was unable to take 
account of legitimate local concern.
2 . S tif lin g  C o m p e titio n  Does N ot Low er Costs
In May 2005, the Puget Sound Business Journal reported that a "statewide tu rf war" had erupted 
amongst providers of kidney dialysis, one of the many services covered by Washington's Certificate 
ot Need law. Providers had filed more than a half dozen appeals regarding various dialysis station 
proposals. "I've never seen the number of appeats as high as now," one industry consultant 
observed. [6 5 ]
Several dialysis providers sought state permission v.o open new facilities or expand existing rapacity. 
Rival companies fought Certificate of Need approvals as a way of preventing arn ther provider from 
encroaching into their region. The business journal reported, "Appeals are becoming more common, 
as competition in the industry has surged with new market entrants." [6 6 ]
So what is the effect of hindered competition? Higher prices. "Private carriers used to pay $200 and 
$300 per treatm ent," remarked Palmer Pollock, a planning administrator with Northwest Kidney 
Centers, "now it's more than $1,000." Instead of reducing cost, as Certificate of Need laws are 
intended to do, kidney dialysis prices have increased by 330%  - 500% . [6 7 ]  This case shows how 
the Certificate of Need law not only fails to constrain rising health care costs, it actually puts upward 
pressure on the price of certain health services.
3. Ig n o r in g  C o m m u n ity  In p u t
In the 1980s, the residents of Putnam County, Georgia, ran headlong into state Certificate of Need 
regulators As their federal Representative reported to Congress:
"[T ]he  citizens of Putnam County are proud of their 20-year-old community hospital. They built it 
with local funding, w ithout using any Federal Hill-Burton funds, and they still support It locally. They 
are proud enough to have recently approved a t-cen t sales tax to renovate the facility. They are not 
seeking an expansion. The hospital has always had 50 beds, and that's what they propose to 
maintain.
"However, when Putnam County authorities went to the State health planning agency for the 
required approval under the certificate-of-need program this year, they ran into unexpected trouble. 
The agency looked over the request for the locally funded hospital improvements and decided to 
deny it - unless the hospital eliminated ten beds."
The state refused to budge and local health officials were forced to comply. Growth projections 
indicated that eventually all 50 beds would be needed, but the stale insisted that ten of the beds be 
dismantled. They did so In spite of the fact that eliminating ten beds would reduce the number of 
nursing students the hospital could enroll, at a time when the country faced a shortage of nurses. 
Regulators also ignored the tremendous cost the community would incur later when hospital 
authority had to add bock those ten beds.
This case shows how the centralized Certificate of Need process favors state-level regulators who 
insist on enforcing their decisions, regardless of the well-reasoned protests of local leaders.

Appendix



D e sc rip tio n  o f th e  C e rtific a te  o f Need Process fo r  H osp ita l Beds
Following, In shortened form, is a description of the steps an applicant must take in requesting a 
Certificate of Need to build a new hospital or to add beds to an existing facility. Together, these 
steps represent one phase of a much larger process.
A. Develop Trend Inform ation on Hospital Use

Steps 1 through 3: The hospital bed need determination begins with compiling 
historical use data-that is, how many days patients spent in hospitals based on 
types of treatm ent. (The state makes a distinction between time spent in a hospital 
for physical and psychiatric treatments. The need determination for psychiatric 
hospital beds is a separate process within the State Health Plan.)

Step 4: The state uses a ten-year history of hospital use rates to determine 
historical trends.

B. Calculate Bed Need Forecasts

Steps 5 and 6: Each of Washington's hospital planning area's (how the state 
divides the population of large areas into geographic units for planning purposes) 
hospital use rates are computed. At a minimum, two age blocks need to be 
considered: people age zero to 64 at. I people over 65. Age groups may be divided 
further.

Step 7A: The state forecasts each hospital planning area's use rates. I t  does this 
based on historical trends and projections made by the Office of Financial 
Management. The forecast is done for a target year, which varies. I t  can be as little 
as five or six years. [6 9 ]  Moreover, the trends are arranged according to age 
group. Once determ ined, these trends are adjusted up or down, in proportion to 
the trend of either the statewide ten-year trend or the specific planning area's ten- 
year trend.

Step 7B: This is an alternative to Step 7A. In planning areas where a Health 
Maintenance Organization Is present, adjustments must be made to factor in HMO 
enrollees. These adjustm ents are necessary because HMOs can control where their 
enrollees go for hospital care.

Steps 7B.1 through 7B.3: These steps serve to illustrate and correct skews created 
by HMO enrollment in a hospital planning area.

Steps 8 through -10 : Here the bed need forecasts begin to take shape. Trend- 
adjusted use rates (see Steps 7A and 7B) and projected population are used to 
determine total forecasted patient days. Forecasted patient days are then 
distributed to hospital planning areas based on market share and the use of out-of- 
state hospitals. Average occupancy standards are then used to determine each 
planning area's bed need

C. Determine Total Hospital Bed Need Forecasts

Steps 11 and 12: The non-psychiatric bed need forecasts calculated from this 
process are added to the psychiatric bed need forecasts (calculated in a separate 
process) to determ ine overall bed need for all hospital services. Any necessary 
adjustments are then made-for example, population adjustments, use rates, 
m arket shares, and shifts in occupancy rates.



I t  is im portant to note that these processes outlined here are only part of a much larger process for 
building a health care facility. These regulations are above and beyond standard county and city 
building permits, land use requirements, Growth Management limits, environmental impact 
statements, zoning regulations, building codes, construction review applications and public health 
standards. Naturally, these additional regulations are strictest for hospitals. Other regulatory factors 
applied to hospitals, in addition to Certificate of Need, include the following. [7 0 ]
A d d itio n a l R e q u ire m e n ts

Licensure and Physical Plant Requirements

• " Finishes (carpet, tile, wall covering)

• " Heating and ventilation system

• " Hot water system

• " Medication handling

• " Nurse call system

• " Room size, furniture & equipment

• " Shower and toilet fixtures

Fire /  Life Safety Requirements

• " Automated sprinkler system

• " Electrical generator system

• " Fire alarm system

• " Fire /  life safety structural design

• " Life support system

• " Medical gas system

• " Smoke control system

Standards Adopted by State Building Code Council

• " 2003 International Building Code

• " 2003 International Fire Code

• " 2003 International Mechanical Code

• " 2003 International Plumbing Code

• " Barrier-free requirements



• " National electrical code

• " Washington state energy code

• " Washington state ventilation code

These regulations are im portant to protecting public health and safety, and there is no suggestion 
tha t this requirement should be loosened or repealed. The purpose here is to  show that the lengthy 
and complicated Certificate of Need process is imposed In addition to a long list of existing 
requirements.
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W hat ’s W rong W ith T his P icture?

Imagine an economic system where market competition was 
viewed as a wasteful activity that needed to be discouraged or even 
prohibited by government. In such a system, for example, if a Chi­
nese immigrant family wanted to open a restaurant, it would first 
have to go to a government commission that would survey the 
economic landscape for Chinese restaurants to determine if there 
already might be “enough’’ such eateries in the area. The commission 
might have a formula that would look at data regarding how many 
Chinese restaurants exist per 100,000 or 50,000 or 25,000 in popu­
lation; how many of those are strictly take-out restaurants and how 
many are eat-in or “sit-down” restaurants; and among those that are 
sit-down style, how many feature buffers and how many are strict­
ly order-from-menu. The formula might also consider variations 
in price from restaurant to restaurant to determine how many are 
serving lower-income families and how many might be targeted to 
the gourmet Chinese food market.

After going through all this -  a process that might take several 
years -  the commission would then decide whether this particular 
Chinese restaurant is “needed” in die area. If it were not, this im­
migrant family would then be sent packing to decide on another 
way of earning a living. Or, it might be suggested that they try some 
other area where it has been determined there are too few Chinese 
restaurants to adequately serve the existing population.

If it is determined that, yes this community indeed does “need” 
one more Chinese restaurant, a “certificate” would be issued to the 
immigrant family. It would state that a restaurant of this type and 
size is “needed” and that the family has permission to set up shop. 
But of course the restaurant would have to be built to the exact speci­
fications described in the original proposal and that was ultimately 
approved. It may not be able to offer take-out service if there are al-
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ready “enough” take-our restaurants in the area. It would have to be 
built only to accommodate a certain number of tables because any 
more or any less would not fit the need as determined by the formu­
la. The menu would have to be approved, because if the restaurant 
were also going to serve non-Chinese foods such as pizza or ham­
burgers -  for those who might not like Chinese food -  that would 
fall into a different category and those menu items would have to be 
passed through another formula and another process.

Most people would look at such a system and think “this is cra­
zy, only a Soviet-style central planner could be happy with such a 
bureaucratic nightmare.” Besides, we all understand it is competition 
that makes the consumers in the marketplace better off. Competi­
tion brings lower prices, more convenience, better quality, new tech­
nologies and innovations, and so on.

T he system as described above will have its beneficiaries. 
Government workers charged with running the system clearly 
can do well because of its existence. But beyond this, what about 
existing restaurateurs who had already received one of these highly val­
ued certificates and were operating a flourishing business? Wouldn’t

they like the idea 
that the local gov-

M<wtpeople wouf4 .ooi lit sucf) a system and tfiinU eminent had an en-
tf)is is crazy, onty a wviet-styfe mitrafpfamier coiifd tire division devoted
He fiappy witfisucf) a bureaucratic nightmare. to protecting them

from competition? 
Wouldn’t it be nice

to not have to worry about customers being taken by some upstart 
Chinese restaurant with lower prices or fancier foods on its buffet? 
Sure, restaurant customers would probably be better off if anyone 
who wanted to could simply start a new restaurant, but people 
aren’t aware of what they are not getting. Some customers might



look around and say “gee, the town already has a couple of Chinese 
restaurants and there’s never a wait to get in, so why is there a need 
for another one? Certainly a new one would be wasteful.” O f course 
this would be said without knowing what a new restaurant would 
be like, what menu items it might offer, what prices it might charge, 
etc. Because people don’t know what they don’t know, even the 
consumers, who are always hurt by monopolies, might end up sup­
porting this system.

T he Reality of C ertificates for M edical Care

The system described above is exactly the kind of system that 
North Carolina and 34 other states have with respect to medical- 
care facilities and equipment. If you are a health care entrepreneur 
and you want to do anything from adding a new wing or extra beds 
to an existing hospital, to opening an office that offers MRI, X-ray 
or other services, you need a “Certificate of Need” (CON) from the 
state. The function of CON is summarized as follows:

"The North Carolina Certificate of Need Law prohibits healthcare providers from acquiring, 

replacing, or adding to their facilities and equipment, except in specified circumstances, 

without the prior approval of the Department of Health and Human Services.Jhe law.Jimils 

unnecessary health services and facilities based on geographic, demographic and economic 

considerations... All new hospitals, psychiatric facilities, chemical dependency treatment 

facilities, nursing home facilities, adult care homes, kidney disease treatment centers, inter­

mediate care facilities for mentally retarded, rehabilitation facilities, home health agencies, 

hospices, diagnostic centers, oncology treatment centers, and ambulatory surgical facilities 

must first obtain a CON before initiating development. In addition, a CON is required before 

any upgrading or expansion r ' “ o 1 1,1 service facilities or services."01

If this sounds like the kind of central planning one might find in 
a socialist economy -  it is. In North Carolina, the central planning 
authority is known as the Health Planning Development Agency,

14506969



part o f the North Carolina Department of Health and Human Ser­
vices. The role of this agency is to pian economic activity provided by 
medical-care facilities. This is done down to the most minute detail, 
circumventing the most basic function of private decision-making 
in a free enterprise system, i.e., the allocation of resources based on 
entrepreneurial insight and risk talcing.

The purpose o f the Health Planning Development Agency in 
implementing CON is to “develop policy, criteria, and standards 
for health service facilities planning; [ ] conduct statewide registra­
tion and inventories of and make determinations of need for health 
service facilities, health services as specified [in the statute] and 
equipments as specific [in the statute], which shall include consid­
eration of adequate geographic location o f equipment or services; 
and develop a State Medical Facilities Plan.” The Agency also has 
“the authority to review all records in any recording medium of any 
person or health service facility subject to agency review under these 
articles which pertain to construction and acquisition activities, staff­
ing or costs and charges for patient care, including but not limited to, 
construction contracts, architectural contracts, consultant contracts, 
purchase orders, cancelled checks, accounting and financial records, 
debt instruments, loan and security agreements, staffing records, 
utilization statistics and any other records the Department deems to 
be reasonably necessary to determine compliance...”12'

North Carolina’s Certificate-of-Need Law is, with few excep­
tions, an all inclusive and all intrusive blueprint for state government 
control of all supply and pricing decisions with respect to the provi­
sion of institutional health care Facilities (see Appendix lor a complete 
list of CON-regulated services in North Carolina and other states). 
The process that a potential hospital, nursing home, clinic, doctor’s 
office or other supplier must go through to receive a CON is tedious 
and potentially very long. Depending on the number of reviews, the 
process can take anywhere fi n 90 days to over two years. If a denial
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is appealed to the state Court of Appeals, the process can go well 
beyond this two-year period. As of the Summer of 2005, the CON  
approval process for the expansion of Good Hope Hospital in 
Harnett Couniy North Carolina has been dragging on for over four 
years. The law has fostered a contentious political and legal battle be­
tween Good Hope and other hospitals in the area that also involves 
Harnett County, the Town of Lillington and die City of Dunn. 
While this political warfare is taking place, costing millions o f dol­
lars, the people of the area could be benefiting from additional health 
care facilities.

CON Process:

Task

Submit letter cf intent

Review period begins

CON Section 
makes decision

Denies /Approved =>

# Days to 
receive feedback

0

0

90-150

Petitions allowable 
for 30 days 120-180

Judge makes 
recommendation =>

CON Section makes 
final decision 120-450

Denied/Approved => NC Court of Appeals Indefinite?

Source: Compiled by author using information horn hlipy/facililY seryiics.slale.nc.us/ccrpogi hlm. _J
An April 2005 article in the Triangle Business Journal tells the 

story of a partnership o f three neurologists who have spent three years 
and over $250,000 in an attempt to set up an MRI imaging center
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in Garner, North Carolina. In this case the CON process has led to a 
battle between these doctors and hospitals in the region. This is not a 
healthy economic contest among suppliers of a service attempting to 
better serve health care customers, but rather a battle to win the favor 
of a government bureaucracy in an attempt to gain or keep a monop­
olistic cartel. Out o f complete frustration, this group of neurologists 
is giving up. Competition for MRI services is denied and potential 
patients in Garner and the surrounding areas are deprived of taking 
advantage of the alternative that this physicians group was attempting 
to offer.*31

It is quite clear that all important aspects of the production, 
distribution, and sale of health care services in North Carolina, and 
most other states, have been removed from the competitive free 
enterprise system and plac d under the authority of a command- 
and-control government bureaucracy. And like all other bureaucra­
cies, it promotes factional sm and division and allows some groups 
and institutions to suppress the activities of others. The market is run 
by government fiat rather than entrepreneurial insight and patient 
preferences.

H istory, Justification , and Application of CON
The origins o f CON in North Carolina, and many of the oth­

er states that have such a system, rest in a long since repealed fed­
eral, government mandate. In 1974, Congress passed the National 
Health Planning and Resources Development Act. The Act stated 
that in order to receive federal funding from programs like Medicare 
and Medicaid, new health care facilities, and additions to existing 
facilities, needed approval from a state agency established > issue 
certificates of need. All stares were told to have such programs in 
place by 1980.

This was seen as a way ol controlling health care costs. At the 
time, reimbursements for services were being made on the basis ol
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costs o f production. It was thought that facilities were being built 
and equipment was being purchased unnecessarily simply because 
the hospitals knew the facilities would ultimately be paid for dirough 
increased fees. In a market setting where health care providers need 
to compete for cost-conscious purchasers of services, e,ren if those 
purchasers are insurance companies, higher costs cannot simply be 
passed along in higher prices. New facilities would be built or new 
equipment would be purchased only if the market prices for the ser­
vices that would be generated could justify the added costs. As with 
any business, expansions would be made only if it was thought they 
could be justified by actual demand. This is what entrepreneurship 
is all about: spotting actual or potential unfilled demand and orga­
nizing resources in new ways in order to meet it. If the demand isn’t 
there, losses will be incurred and plans would have to be revised.

The government payment system at the time did encourage 
inefficient investment because it took the risk out of the process. 
Costs were recouped regardless of any failure to accurately estimate 
demand. Indeed the so-called “cost plus” system of reimbursement 
took away the need to consider future demand at all. The result was 
a classic case of an initial government intervention into market decision­
making -  in this case the Medicare and Medicaid programs -  creating 
distortions of its own, which in turn are used to justify additional inter­
ventions: the CON program. As is typical, the new interventions lead to 
their own set of problems.

In 1987 Congress repealed its mandate and stopped subsidiz­
ing states that implemented it. This came after the federal gov­
ernment abandoned its cost-based reimbursement system and 
switched to paying a predetermined amount based on the kind of 
treatment. Since that time, 15 states have dropped their CON pro­
gram, allowing for competition. N th Carolina is one of 35 states, 
plus the District of Columbia, that continues with centralized 
planning of the health care facilities market.



Although cost containment, as noted, was and continues to be 
the primary justification for CON, there are other reasons given for 
keeping these laws in place. The most prominent are related to the 
provision of care for the indigent and include the arguments that:*41

• Removal of CON will place a greater burden on the disad­
vantaged. The fear is that market forces will lead to certain 
segments o f the population and those living in rural areas, 
being underserved.

• Removal will favor for-profit hospitals, which may be less 
willing to provide indigent care.

• Removal will lead to a proliferation of “low volume” facilities, 
which are associated by some with lower-quality care.

As an historical footnote, in the 1960s and early 1970s, pri­
or to the federal mandate, more than 20 states had decided to 
implement CON laws independently, allegedly for cost-control 
reasons. According to Charles Gerena, writing for the Federal 
Reserve Bank of Richmond, these pre-mandate laws were implement­
ed “in tesponse to hospital operators who favored centralized health

planning.”*51 This is 
consistent with the

f , r , , r economics of CON,
North Carolina ts one of }5 states, plus the District of . .. , .
r r r , , , , to be discussed later,

Columbia, that continues with centralized plannina . . .  .y a which suggests that
tfthMtkarc-fmhUsmry. jn  rea|ity> ' C O N  is

a cartel enforcement 
device that protects

incumbent providers from new entrants and competition. Accord­
ing to East Carolina University researchers Campbell and Fournier, 
“there are reasons to suspect that CON may have been adopted for 
other purposes...the states most likely to enact CON...were those 
with a highly concentrated hospital industry and increasing com­
petitive pressures...hospitals were largely in favor of CON regula­
tion, which is understandable considering that it protected them
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from competition.”161 Much like existing restaurant owners in our 
opening example, having a government bureaucracy whose goal is to 
protect your business from upstarts is a nice perk.

In reality, the continuation of CON regulations cannot be justi­
fied either theoretically or empirically. In fact, from the perspective 
of sound economics, the reverse is true. If one desired to devise a 
policy for any market whose purpose would be to reduce efficiency, 
raise costs and prices, and reduce product quality, the existing CON  
programs would be highly recommended.

I f  You L ike OPEC, You ’l l  Love CON
When it comes to crude oil, it is indisputable that the ability 

to raise prices and therefore energy costs, rests with the power to
restrict output and

. . .  . . production. When
Ironically,jor those who support CON laws, it is thought prcs jtjcnr g us| , m et
tfat nicdicaf-care markets operate in tfie exact opposite . , n . „ ■ . ,- with Prince Abdul-
niaiwcr, that the way to keel) costs down is to restrict the , . cc . . .... . lan or baudi Arabia
sujyly ojmedicalfactfities and equipment. Qn A j, ^  2Q05

to discuss high oil
prices, the question immediately turned to the Organization o f Pe­
troleum Exporting Countries (OPEC), which raises prices by re­
stricting production. Saudi Arabia, the largest oil producer in the 
world and the leader o f OPEC, is seen as having the power to expand 
production and bring prices down.

Ironically, for those who support CON laws, it is thought that 
medical-carc markets operate in the exact opposite manner, that the 
way to keep costs down is to restrict the supply of medical facilities 
and equipment. For example, if one wants MRI services to be less 
expensive, we need to have fewer MRI machines; il we want hospital 
stays to be cheaper, then what is needed is fewer hospital rooms.
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As pointed out by The National Academy for State Health Policy 
in describing CON regulations: “Efforts to control the supply of 
services are well demonstrated by state Certificate of Need programs, 
which seek to limit the acquisition and dissemination of substantial 
investments in technology and capacity. These limitations are im­
posed in an effort...to hold down the volume of services provided 
and the cost.”171 In fact though, it is just as wrong-headed to think 
that limiting the supply of health care equipment and facilities can 
reduce health care costs, as it would be to think that oil prices could 
be brought down with further reductions in oil production.

There is possibly no proposition in economics that is more ac­
cepted than the idea that if you want to reduce the cost of something, 
you foster an environment that encourages open competition and 
entrepreneurship and discourages monopoly. But the role of compe­
tition goes well beyond this. Rivalry among businesses -  and health 
care providers are no exception -  stimulates new technologies and in­
novative and more efficient ways of delivering goods and services to

customers. Existing
. , providers continu-

Rivafry amona businesses -  and health care providers . .'  ° J ously have to keep
are no exception -  stimulates new tcchnomics and , . . .

J ° their costs low and
innovative ana more efficient ways of deliverina aoods . . . .

J their products de-
andservices to customers. . . . .  .sirablc 111 order to

fend off potential
competitors looking for an opportunity to earn profits. These poten­
tial competitors, like the neurologists discussed previously who wish
to provide MRI services, are always looking for ways to outperform
existing providers. According to the Triangle Business Journal, these 
doctors had planned to offer greatei convenience, newer technology, 
and lower prices than existing MRI facilities, which are predomi­
nantly owned and operated by full-service hospitals. They planned 
to locate in Garner, North Carolina, which has no MRI facilities,
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making these services more convenient to patients and other doc­
tors in the community. Furthermore, according to Dr. Daljit Buttar, 
one o f the neurologist/entrepreneurs who has been fighting for the 
right to compete, their plan was to charge lower prices than ne hos­
pitals and 10 offer a new technology chat provided a better view of 
the body.

As noted, CON laws turn the simple economic truths about the 
relationship between competition and lower prices and higher qual­
ity on their head. Proponents of CON laws do not refute the eco 
nomics by presenting an alternative economic framework that would

explain why an ac­
tual free market in

\ Vfiat is and isn’t excess cajmity has to be determinedin medical-care fitcili-
t fie marfctji face and wiffbe revea fedtbrotiij fit fie system ties and equipment
ofprojitandfoss. would not behave

as economic theory 
would predict. In­

stead they suggest that standard economics should not be used as the 
basis for analysis at all, even though what is being assessed is at the 
heart o f  what economic science is about -  market price and output 
formation and the efficient allocation of scarce resources.

For example, The American Health Planning Association 
(AHPA), in criticizing a recent report by the Federal Trade Commis­
sion (FTC), disparagingly notes that the FTC grounds its opposition 
to CON laws in “orthodox economic doctrine.” The AHPA suggests 
that to rely on standard economic theory, as opposed, I presume, 
to some non-orthodox economic theory or possibly some other so­
cial science, is to ground the analysis in “an article of faith.”181 This 
would be comparable to complaining that much of medicine and the 
analysis o f patients’ conditions by doctors is grounded in “orthodox” 
theories o f biology and human anatomy.

In large part, the idea that increased supply leads to higher prices 
and costs stems from a basic premise that is clearly false; namely that
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service duplication within a geographical area (defined by govern­
ment planners) is inefficient and therefore cost enhancing. In justify­
ing North Carolina’s law, it is stated that ‘the costly proliferation of 
unnecessary health service facilities results in costly duplication and un­
deruse o f facilities, with the availability of excess capacity leading to 
unnecessary use of expensive resources and over utilization o f health­
care services”*91 [emphasis added]. First, note the presumptuous and 
paternalistic attitude of the legislators formulating this statement. 
They claim to know better than health care consumers, their doctors, 
anu facility operators, how “necessary” facilities are and that these 
market participants are “overutilizing” the health care that is avail­
able to them.1101 It should also be noted that the utter confusion of 
this statement is demonstrated by the fact that in the same sentence, 
it claims the free market somehow leads to both “the underuse of fa­
cilities” and the “over utilization of healthcare services” (huh?).

But more importantly, in a fundamental sense, the statement 
is proclaiming that monopoly is good. Facility duplication is at the 
heart o f competition. Indeed, the definition of a monopoly market 
is one where there is no duplication. And this is why customers in 
monopoly markets lose. T hey are denied the option of turning to 
others who are providing “duplicated” services when the monop­
oly providers act like monopolists. Consider once again our team 
of neurologists. Would there be “excess MRI capacity” if they were 
allowed to enter the MRI market in Wake County? Apparently, 
some state bureaucrats, who are not market participants themselves, 
believe there would be. But the concept is meaningless. For example, 
because many Chinese restaurants, at a point in time, have empty 
tables, or some movie theaters have empty chairs, it doesn’t mean there 
is inefficient excess capacity of restaurants or theaters. The new MRI 
facility would lead to more choice for patients and more competition 
for their health care dollars. Indeed, at the lower prices that could 
be generated, people who might forgo MRI exams for less expen­
sive, but also less effective methods of diagnosis, may be able to take



advantage of the more advanced technology. What is and isn’t excess 
capacity lias to be determined in the marketplace and will be revealed 
through the system of profit and loss. Certainly there is no way for a 
health care central planner to second-guess the correct result.

The Evidence on CON and Costs

Not surprisingly, the evidence matches the economic theory. 
Since the 1980s when states were set free from the federal require­
ment to have CON laws, numerous studies have examined the 
change in health care costs as states eliminated their laws. If CON  
were “working” as advertised, then one would expect to see a rise in 
health care costs when the laws were eliminated. But in fact this is 
not the case. One of the most recent and widely referenced studies 
was written by Duke University Professors Christopher Conover and 
Frank Sloan and published in 1998 in the Journal of Health Politics, 
Policy, and Law.(]]]

Their results are consistent with “orthodox” economics. Output 
restrictions lead to higher, not lower costs, and higher profits for ex­
isting providers. The authors point out that for hospitals, CON laws 
resulted in a 2 percent reduction in bed supply and “higher costs per 
day and per admission, along with higher hospital profits,” exactly 
what economic theory would predict. The study did find a mod­

est reduction in per 
capita “acute care” 
spending, which it 
attributed to CON

. . laws. Interestingly,
personal health care services. , , „the study was un­

able to detect a sta­
tistically significant

effect of removing CON on these same expenditures.” But overall, 
the study found no decrease in per capita health caie spending at­
tributable to CON.

Overaff, the studyfound that C ON  wu  responsible 
for a 13.6 percent increase inycr capita spending on



An earlier study showed even more dramatic results. This study 
examined data through 1982 and found that CON was associated 
with a 20.6 percent increase in hospital spending and a 9 percent 
increase in spending on other health care. Overall, the study found 
that CON was responsible for a 13.6 percent increase in per capita 
spending on personal health care services.1121

Over the last two decades, the Federal Trade Commission has 
done several studies on the impact of CON laws, both nationally and 
for specific states. The FTC’s consistent conclusion can be summa­
rized in the language from its most recent study released jointly with 
the Department o f Justice in July 2004. "The Agencies believe that 
CON programs can pose serious competitive concerns that gener­
ally outweigh CON programs’ purported economic benefits. Where 
CON programs are intended to control health care costs, there is 
considerable evidence that they can actually drive up prices by foster­
ing anticompetitive barriers to entry.”1131

In 1989, similar testimony was given to the North Carolina Goals 
and State Policy Board by FTC staff. The staff testified that “evidence 
does not support the view that Certificate of Need regulation reduces 
the costs of pro\ :ding healthcare services...consumers would most 
likely be better served if CON regulations were removed.”*141 As 
one study reports, "in researching the scholarly journals, one cannot 
find a single article that asserts that CON laws succeed in lowering 
healthcare costs.”*151

CON as a Hidden Health Care Tax

While the discussion to this point has focused on the econom­
ics o f CON, it should be pointed out that there are other fallback 
arguments for these regulations that relate to the provision of care 
to the indigent. Oddly enough, the arguments from this perspective 
actually contradict the “cost saving” case for CON. The argument is 
that entry restrictions, and the higher prices and profits that go along 
with them, are necessary to induce providers to provide free indigent
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care. As summarized in a study by Campbell and Fournier, “CON  
policies have...been pursued with the implicit aim o f ‘cross subsidiza­
tion,’ that is, regulators have used their power to issue licenses and 
restrict competition in order to create an incentive to hospitals to 
provide high levels o f care to the indigent population.”1161

What this means is that CON laws are used to create a hidden 
tax. The cost of health care and the profits to health care providers 
are purposely kept high by granting monopoly privileges. It is then 
expected that these excess profits will be used to provide free health 
care to the indigent. Health care customers are forced to pay a pre­
mium created by CON laws and the proceeds from this premium 
are used to pay for indigent care. If nothing else, this is dishonest. If 
a social and political goal is to see to it that those who cannot afford 
health care have their needs taken care of, then the costs o f that policy 
should be up front and explicit. This is the only way the electorate can 
make informed decisions regarding public policy. If it is deemed that 
those who are paying for health care services should bear the burden

of also paying for
, , , , , , care given to the

1/ CON laws are kina used to hide this tax from the . . .  ,
J . . r r . indigent, then an
electorate, then not onlv are they inconsistent with sound . . .

: ' explicit excise tax
economics, they are also inconsistent with an open and . , . , . ,<, . 17 should be placed
democratic Political process. . . .  ■■as a line item on all

health care invoices,
and CON laws should be abolished. If CON laws are being used to 
hide this tax from the electorate, then not only are they inconsistent 
with sound economics, they are also inconsistent with an open and 
democratic political process.

Another way in which CON imposes a hidden tax on the health 
care system relates to the resources hospitals and other health care 
entrepreneurs must devote to obtaining the certificate. The process 
of obtaining a CON is not only time consuming but expensive. As
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noted previously, in the case involving the group ol neurologists 
from Garner seeking a CON for MRI equipment, over $250,000 
was spent on what was ultimately a futile effort. This is not money 
that was spent on equipment or improving neurological services to 
patients. It was money spent to gain permission from the state to o f­
fer services to patients. Like any other tax, it is an additional cost of 
doing business that ultimately raises health care expenses across the 
board. This $250,000 is just one instance from many battles to gain 
CON “licenses” that are continuously being fought across North 
Carolina. As also mentioned previously, it has been reported that 
the effort by Good Hope Hospital in Harnett Count}' has cost in 
the millions.,17)

H ealth Care Policy: Breaking the Consumption /P ayment L ink

Is health care over-priced? In many, if not most cases, the answer 
is yes. But this is not a problem that CON regulations can address. 
In fact, as argued previously, such laws are likAy to contribute to the 
problem. The reason why health care may be overpriced is that, in 
most cases, what economists call “the consumption/payment link” 
is broken.

Because of government entitlement programs and the nature 
of modern health insurance, most people do not directly pay their 
own health care expenses. In 2002 over 84 percent of all person­
al health care expenditures were made by someone other than the 
person receiving the care.1'81 Unlike the market for other goods and 
services, health care is consumed by the patient and, minus a co­
pay or deductible, paid for by state and local government or by an 
insurance company operating a health care plan. Hence, the “con­
sumption/payment link” that is typical o f the clothing market, the 
computer market, or most other buyer/seller arrangements, is 
broken in the health care market.



How is Health Care Like an All-You-Can-Eat Buffet or a Free 
Shopping SpreeI

This arrangement causes health care to be over-priced because 
it leads to health care being over-consumed. People will generally 
consume more of any product when the amount paid is unrelated 
to the amount consumed. Furthermore, they will consume relatively 
more o f what would otherwise be the highest-priced or higher-val­
ued options. This is why people tend to “over-eat” at all-you-can-eat 
buffets. It also explains why, it there are crab legs or sirloin steaks 
on this buffet, people will tend to consume relatively more of those 
items than the hot dogs or beans.

Imagine if a grocery store operated like health care. Instead of 
walking up and down the aisles seeing different prices for different 
food items and making tradeoffs between prices and different kinds 
o f products, we were all on an employer-paid-for “food insurance” 
plan. Whenever we needed groceries, we drove to the local supermar­
ket and paid a fixed co-pay at the door. Once inside, we could simply 
take all the food products “we needed.” As a food consumer, how 
might we behave? WouH we take only “what we needed” or all that 
we could carry out? Would we go directly to the hot dogs and canned 
beans or would we find ourselves eating significantly more filet 
mignon and lobster? Clearly, the “purchase” of food overall and the 
proportion of lobster and high-priced cuts of meat relative to hot 
dogs and beans would increase. This would send the overall price 
of food and the “food insurance” premiums and co-pays through 
the roof. This is exactly what has been happening for decades in the 
health care market. [For a simple diagrammatical explanation of 
the economics involved in this phenomena see Diagram 1 on next 
page.]



DIAGRAM 1:
Breaking the Consumption/Payment Link

The graph shows the extreme case When the product is consumed by one 

person and the payment is made entirely by a t iiird party. In a typical 
market, price would settle at Pc and the amount consumed would be Qg. 
This is “market equilibrium” where quantity and price offered by the 

supplier is equal to the quantity and price that is acceptable to the 

demandcr. This is not typical of health care markets. The graph also shows 

the result when the price to the consumer is zero. At zero price, the 

consumer will want to purchase not Q c but Q 0 . But the supplier will only 

be willing to bring forth this greater supply of health care services at a 

higher price. In the graph above PQ shows the amount the supplier would 

need to receive in order to bring forth this greater quantity o f services. In 

health care markets, depending on how much deductibles and co-pays are, 
the quantity consumed will be somewhere between Q e and Q 0 and the 

price will lie somewhere between Pe and PD.

Q o  Quantity
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The Problem of Low Deductibles

The fact that many plans have low deductibles with routine 
health care problems being paid by insurance, rather than only high- 
cost operations and catastrophic conditions, also fuels the costs of 
health care. In the 1940s, ‘50s, and ‘60s, most people referred to 
health care insurance as “hospitalization insurance.” This is because 
insurance mostly covered high-cost health problems that required 
operations and stays in the hospital. The effect of what is now called 
“first dollar coverage” or near first dollar coverage, i.e., plans with 
very low deductibles, can be seen if we imagine the effects of auto 
insurance that not only covered damage from accidents, bur oil 
changes and tune-ups as well. If people showed up for an oil change 
and showed the mechanic an insurance card, the service shop would 
clearly be less concerned about keeping the price competitive, and 
the car owner would be less concerned about getting the best deal. 
The prices of oil changes, tune-ups, etc., would be much higher than 
they are today.

Isn’t the Free Market Failing?

The current consumption and payment arrangements are not 
the result of a free market for health care, but a failed set o f govern­
ment policies. As noted, most people do not pay direcdy for their 
own health care, but it goes beyond that. They don’t even pay direct­
ly for, or even own their own health insurance policy, like they would 
with auto or homeowners insurance. Taxpayer-funded programs 
like Medicare and Medicaid pay nearly 45 percent of all health care 
bills.*191 The rest is mostly paid for by group health insurance policies 
that arc owned by employers. For most types of insurance, such as 
auto, homeowners, and life, premiums are associated with the risks 
posed by the owners o f the policy, i.e., those who are covered by the 
policy. The problem of over-consumption is tempered by the policy 
owner’s desire to keep his or her premiums low. This market check is



not in place for health insurance. Those who are insured are not pay­
ing individual premiums for their insurance, and the amount being 
paid in premiums is not related to the risk associated with insuring 
individual policyholders. As noted, with few exceptions, there are no 
individual policyholders.

All the usual checks that would occur in a free market are miss­
ing. There are a number of reasons for this but the most important

is related to the way 
health insurance is

ifie current consumption ancfjmymcnt arrangements treated for income 
are not the result of ajree market for fieafth carc, but a tax purposes. The 
fai(edset ofgovernmentyofkies. tax code penalizes

the individual own­
ership o f health in­

surance policies and encourages the ownership of group policies by 
employers. Since WWII, health insurance provided by employers is 
considered a tax-free benefit to tue employee, while personally owned 
health insurance plans must be paid for with after-tax income.*201 
This has led to /cry generous and expensive low- or no-deductible 
plans offered by employers. In many cases a tax-free dollar offered in 
the form of a low- or no-deductible health insurance benefit is more 
valuable to an employee than a taxable dollar offered in the form of 
wages. So we end up in a situation where public policy has led to 
both an over-use of health insurance and health care services.

The public policy answer to this problem is arriving, albeit ten­
tatively and slowly, in the form of “health savings accounts” (HSAs), 
which were made legal as part of the Medicare Reform Act passed in 
2003. The entire point of these accounts is to reconnect the con­
sumption/payment link. These plans allow employers to offer high- 
deductible insurance plans to their employees, which have lower pre­
miums. The employer then deposits a fixed amount each year into an 
individual HSA that is owned 1 y the employee and where both the
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amount deposited and any interest earned is tax exempt. The money 
in this account can be used to pay for expenses up to the deductible 
as well as other health care costs. In addition, any amount left in an 
HSA can be willed to the owners heirs, who are not required to use 
this money for health care expenses. The important point is that any 
amount from this account that is not spent remains the property 
of the employee, to be used for either future health care problems, 
retirement income, or to make their children and grandchildrei bet­
ter off.

This approach reconnects consumption and payment for most 
routine health care related costs. A dollar spent on health care services 
now is a dollar that cannot be used later. As in other areas of income 
allocation, people will consider tradeoffs. By in part reconnecting the 
consumption/payment link, HSAs provide people with an incentive 
to be smarter and more cost-conscious health care consumers. In 
addition, this approach returns insurance to its original purpose: to 
manage risk of catastrophic medical expenses as opposed to being a 
form of “pre-payment” for routine medical services.

CO N  and the Impossibility of C entral Planning
As has been noted at several points throughout this paper, 

CON regulations are an attempt at complete central planning of 
investment in health care related facilities. The underlying premise 
is twofold. Firsc is that individuals and companies acting in a free 
market will misallocate health care resources. As stated directly in 
North Carolina’s CON law, ‘if left to the market place to allocate 
health service facilities and health care services, geographical mal­
distribution o f these facilities and services would occur...” and “the 
proliferation of unnecessary healthcare facilities [will] result in costly 
duplication.”(2,l

The second premise behind the law, implied by all that the 
law empowers the state to do, is that the state, through centralized



bureaucratic allocation of health care investment, can improve on 
market results, and better serve the publics health care needs. The 
point here is that even if the first premise, as tenuous as it is, is 
accepted, there is no reason to assume that a large-scale interven­
tion, such as authorized by CON laws, can do anything to improve 
the situar:on.

This second assumption ignores all that the economics profes­
sion has learned over the last 50 years regarding command-and- 
control methods of resource allocation and the central planning of 
both economies in general and specific markets within economic 
systems. All of the reasons economists typically give regarding why 
economic central planning fails, apply to CON regulations.

In a free market, resource allocation is driven by entrepreneurs 
who try to predict what consumer demand is and will be for the 
future. Before a physicians group invests in MRI equipment, for ex­
ample, they would want to be sure the community o f patients they 
serve would bring forth enough business to even'ually make that 
investment pay off. They have powerful market incentives to get it 
right. If their market analysis is wrong, they lose money and their en­

tire practice suffers. 
In other words, the

Ih a free market, resource adocatiun is driven Sy best judges as to
entrepretieurs who try topredict what consumer whether the service
demandis and will He for tftjuture. will be “needed” are

the entrepreneurs 
and investors them­

selves. It is the profir-and-loss system that works to efficiently allocate 
investment and to provide the information necessary for making wise 
investments. In the absence of CON, these medical entrepreneurs 
would be operating in all aspects of the health care marker. Hospitals 
will continuously re-evaluate their circumstances to determine if new 
birthing rooms arc needed, or an expanded emergency room is nec-
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essary, or if a new helicopter evacuation unit would be worthwhile. 
The key is that, in each of these cases, they have a strong incentive 
to accurately assess the market and the community’s “needs.” If they 
can’t, they lose money and must divert revenues and resources from 
other, more worthwhile parts of their operations.

CON laws sub­
stitute bureaucratic

A floodentrejtreneuriafdecision is one that accurateiy d e c i s i o n - m a k i n g

assesses fcaftf) care consumers'needs and survives the for the market’s en-
conipetitivejsressures of the marhetjsface. trepreneu rial assess­

ments. The problem 
is that the govern­

ment decision-makers have no basis for gathering accurate market 
information and, furthermore, they have no incentive to make sure 
investments get made in the right places, at the right times, and in 
the right amounts. LJnlike the case with private entrepreneurs, if 
their decisions prove to be wrong, there are no personal consequences 
borne by the planners responsible. In fact, there is no real way of  
determining after the fact whether or not a proper decision has been 
made. Whether or not a market decision makes economic sense is 
determined as part of the competitive economic process itself. A 
good entrepreneurial decision is one that accurately assesses health 
care consumers’ needs and survives the competitive pressures of the 
marketplace. That is, it is a decision that satisfies consumer needs at least 
as well as, if not better than, existing and potential competitors.

For those who are granted membership in the CON-sponsored 
cartel, the real tests of the marketplace are foregone. In other words, 
the market forces that would ultimately determine whether a par­
ticular investment by a hospital, clinic, physician’s practice, etc. truly 
served die needs o f the community, are blocked. The bureaucrats that 
decide on CON do not, indeed cannot, actually determine whether



there is a need that will best be filled by a particular applicant be­
cause they are outside the market process that actually generates that 
information.

Economist Friedrich Fiayek in his Nobel Laureate lecture, “The 
Pretense o f Knowledge,” argued that central planners, like those 
charged with determining who should and should not get to pro­
vide medical services, can only “pretend” to have the information 
necessary to make the kinds of decisions they claim to be making. At 
best, any determination o f “need” by such planners will be arbitrary

The bureaucrats that decide on CON do not, indeed 
cannot, actuafly determine whether there is a need that 
wifi best befdfedby ayarticufar applicant because they 
are outside the marketprocess that actuafly generates 

: that hiformation.

competition out of the market. As University of Pennsylvania ana­
lyst Mark Pauly noted, CON programs “tended to be ‘captured’ or 
dominated by the hospitals they were intended to regulate, and that 
those hospitals used regulation to keep out competition.”(22)

and will not reflect 
actual market con­
ditions. At worst, 
these planners can 
become witting or 
unwitting tools of 
entrenched interests 
who wish to keep



Conclusion

Certificate-of-Need Laws in North Carolina and other states 
should be repealed. State governments should not be aiding and 
abetting monopolies or their formation, or acting as a cartel enforce­
ment mechanism for established health care interests. This is espe­
cially true in health care markets, where competition, which is widely 
recognized by economists as th e  most effective tool for driving costs 
down, is sorely needed. It is competition that provides the incen­
tives to discover new technologies and new efficiencies for delivering 
those technologies to patients.

The idea that in the area of health care services, free market com­
petition can’t work as a means of cost control, is not grounded in 
either economic theory or empirical evidence. Indeed, in areas where 
competition is allowed to flourish, such as optometry, the customer 
is well served with plenty of options and competitive pricing. Fur­
thermore, believing also that CON laws and the bureaucrats that 
administer them can do a better job than the competitive market 
process, is not only wishful thinking, it is the economic equivalent 
of believing the Earth is flat. Somehow, legislators have convinced 
themselves we can have the results ol open competition by creating 
monopolies -  as Orwell said, love is hate and war is peace.

Health care provision around the world is controlled by vary­
ing degrees ol government central planning. Consequently, all sys­
tems tend to be dominated by different forms o f health care market 
malfunctions. In countries like Canada and Great Britain, there 
are long queues and bottlenecks for vital services and treatments. 
In the United States, there are problems associated with high costs 
and affordability. None of these countries allow free markets and 
open competition. Government conunand-and-control has failed; it 
is time to let the free market work.
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