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This legislation was introduced at the request o f Department o f Law and the Office of 
Children’s Services to address three issues o f concern.

First the bill transfers to the department authority to adopt regulations to set the amount 
and length o f  time that a subsidy for a hard-to-place child may be granted. Currently that 
decision is m ade by the commissioner o f HSS without clear guidelines to be consistent with 
eligibility. Also, with current statutory language the department could be determined to be 
required to give a subsidy for children from birth to three years old, even when the department 
determines there would not be a need for a subsidy.

Second, the bill clarities that an employee can be charged with a misdemeanor for 
disclosing confidential or privileged information when that confidential information has been 
disclosed to them under AS 47.10.092(0, Disclosure to certain public officials and 
employees.

Third, Secs. 3 and 4 allow OCS could obtain child support orders for minors in state 
custody under CINA and delinquent minor statutes through administrative support orders by 
the Child Support Services Division.

The HESS Committee Substitute adds two provisions to the bill. First, it eliminates a 
contradiction in statutes dealing with the requirement o f notification o f parents when an 
eightecn-ycar-old wished to be adopted. Under current law, even if the biological had 
abandoned the 18-year-old eighteen years ago, the 18-year-old would have to attempt to 
locate the parent and give parental notice.

It also incorporates a provision from I IB 377 holding the state civilly liable for actions 
o f employee’s acting in an official capacity for the d.partment that result in the injury or 
death o f a child.
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J a m e s  F e ld m a n

Subject:

Sent:
To:
Cc:

From: Rep. Les Gara
Wednesday, February 20, 2008 5:44 PM
msimonian@friedmanrubinwhite.com
James Feldman
RE: Duty of care - Foster Care

 O r ig in a l M essage ---------
From: m sim on ian@ f r ie d in a n ru b in w h ite .c o m  [m a i l t o : m sim on ian@ f r ie d m a n ru b in w h i te . com]
S en t: Wednesday, F e b ru a ry  20 , 2008 12 :3 9 PM 
To : Rep. Les Gara
S u b je c t : Re: D u ty  o f c a re  - F o s te r Care

H i Le s . We c o u ld  g e t th e  h e a r in g  t r a n s c r ib e d . B u t, I 'm  n o t su re how you have a common 
law cause o f a c t io n  i f  AS 47 e x p re s s ly  p r e c lu d e s  c i v i l  l i a b i l i t y .  A common law  d u ty  is
d e r iv e d  fro m  e i t h e r  s t a t u t e ,  r e g u la t io n , c o n t r a c t ,  u n d e r ta k in g , o r th e  p a r t i e s  p r e ­
e x i s t i n g  s p e c ia l r e l a t i o n s h i p .  I  suppose a p l a i n t i f f  u nde r th e  new s t a t u t e  c o u ld  a rgue 
th a t th e  u n d e r ta k in g  and p r e - e x i s t i n g  s p e c ia l r e l a t i o n s h i p  c re a te  a common la w  d u ty . B u t, 
th a t w i l l  be a to u g h  a rg um en t in  th e  fa c e  o f th e  s t a t o r y  language . The s t a t e  w i l l  a rgue 
th a t th e  s p e ic a l r e l a t i o n s h i p  and u n d e r ta k in g  a re  c re a te d  by s t a t u t e  and th o s e  s ta u te s  
p re c lu d e  l i a b i l i t y .

You s h o u ld  lo o k  a t McGrew v . DFYS, as i t  i l l u s t r a t e s  th e  p ro b lem  w i t h  a r g u in g  a d u ty  in  
th e  fa c e  o f s t a t u t o r y  la n g u a g e p r e c lu d in g  a d u t y .
I ' v e  c u t and p a s te d  th e  r e le v a n t p a r t o f th e  d e c is io n  b e low .

I  d o n ' t t h in k  th e r e  i s  a supreme c o u r t d e c is io n  t h a t f in d s  a common law  d u ty  in  th e  fa ce
o f s t a t u t o r y  im m u n ity , and th a t i s  e s s e n t i a l l y  th e  p o s i t i o n  we a re in  now . The common law 
d u ty  t h a t was c r e a te d  by p r i o r  case law p re c e d e d  th e s e  changes to  th e  s t a t u t o r y  la nguage . 
As in  McGrew, I  t h i n k  th e  c o u r t w ou ld f i n d  n o t common law  d u ty  w i t h  th e  s o r t  o f language 
th a t now e x i s t s .

In  th e McGrew d e c is io n , th e  supreme c o u r t s t a t e d  t h a t th e  b a r r e l a t i n g  to  a s ta n d a rd  and 
d u ty  o f c a re  in  th e  p re v io u s  v e r s io n  o f AS 47 meant th a t th e s t a t u t e s  c o u ld  n o t be r e l i e d  
upon to

In  d e c id in g  w h e th e r a d e fe n d a n t owes a p l a i n t i f f  a d u ty  o f re a s o n a b le  c a re , we f i r s t  
d e te rm in e  w h e th e r a d u ty  i s  im posed by s t a t u t e ,  r e g u la t io n , c o n t r a c t , u n d e r ta k in g , th e 
p a r t i e s ' p r e e x i s t i n g  r e la t i o n s h ip , o r e x i s t i n g  case law .FN 9 I f  th e s e  s o u rc e s do n o t 
re s o lv e  th e  is s u e , we a p p ly  th e  m u l t i - f a c t o r  a p p ro a c h d is c u s s e d  in  D .S .W . v .
F a irb a n k s N o r th  S ta r  B o rough Schoo l D is t r i c t F N IO  to  d e te rm in e  w h e th e r an a c t io n a b le  d u ty 
o f c a re e x i s t s . F N i l

FN9. In  Ka ren L . v . S ta te , D epa rtm en t o f H e a l th  & S o c ia l S e rv ic e s , D iv i s i o n  o f F am ily  & 
You th S e r v ic e s  we s t a t e d : ? [T ] y p ic a l t h e o r e t i c a l s o u rc e s o f a c t io n a b le  d u t ie s  a re  
s ta t u t e s , r e g u la t i o n s , c e r t a i n  c o n t r a c t s , e x p re s s  u n d e r ta k in g s , o r f i d u c i a r y  
r e l a t i o n s h i p s . . . .  I f  one o f th o s e d u ty  s o u rc e s  a p p l ie d , i t  w ou ld n o t be n e c e s s a ry  to  
c o n s id e r th e  D .S .W . [v . F a irb a n k s  N o r th  S ta r  B o rough S choo l D i s t r i c t ]  f a c t o r s . ?
953 P .2d 871, 875 n . 9 (A la s k a  1998) ( i n t e r n a l c i t a t i o n s  o m i t t e d ) . See a ls o  W o n g i t t i l i n  v . 
S ta te , 36 P .3d 678 , 681 (A la s k a  2 0 0 1 ) ; Waskey v .
M u n ic ip a l i t y  o f A n ch o ra g e , 909 P .2d 342, 3 4 3 -4 4 (A la s k a  1996) ( f i n d in g  i t  ? u n n e ce s sa ry to  
r e s o r t to  th e  D .S .W . app ro a ch? where we had d e c id e d  o th e r cases ?more c lo s e l y  r e la te d ?  to  
th e  s u b je c t d u ty  d is p u t e ) ;  E s ta te  o f Day v . W i l l i s ,  897 P .2d 78, 81 n . 7 (A la s x a  1995) 
(h o ld in g  i n t e r n a l a d m in is t r a t i v e  a .id t r a i n i n g  m anua l d id  n o t im pose d u ty  o f c a re  tow a rd 
f le e in g  s u s p e c t s ) .
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FN lP . D .S .W , v . F a irb a n k s  N. S ta r B o ro u g h Sch. D i s t . ,  628 P .2d 554 , 
555 (A la s k a 1 9 8 1 ) .

F N l l . W o n g i t t i l i n ,  36 P .3d a t 681. The D .S .W . fa c t o r s  in c lu d e  f o r e s e e a b i l i t y  o f harm ; 
deg ree o f c e r t a i n t y  p l a i n t i f f  s u f f e r e d  i n j u r y ;  c lo s e n e s s o f c o n n e c t io n  be tw een d e fe n d a n t 's  
condu c t and i n j u r y ;  m o ra l b lame a t ta c h e d  to  d e fe n d a n t 's  c o n d u c t ; p o l i c y  o f p re v e n t in g  
fu tu r e  ha rm ; e x te n t o f bu rden to  d e fe n d a n t and a v a i l a b i l i t y ;  c o s t and p re v a le n c e  o f 
in s u ra n c e  f o r  th e  r i s k  in v o lv e d . D .S .W ., 628 P .2d a t 555.

The McGrews a rg u e  t h a t an a c t io n a b le  d u t y  i s  im posed by AS 4 7 .1 4 .2 4 0 , w h ic h s p e c i f ie s  th e  
r e s p o n s i b i l i t i e s  o f th e  lo c a l re v ie w  b o a rd s w h ic h re v ie w  DFYS 's p la c em e n t d e c is io n s . I t  
re q u ir e s  a re v ie w  b o a rd to  a l lo w  th e  c h i l d ' s  r e la t i v e s  to  p a r t i c i p a t e . FN12 But a n o th e r 
s t a t u t e , AS 4 7 .1 0 .9 6 0 , s ta te s  th a t ? [ n ] o t h in g  in  t h i s  t i t l e  c r e a te s  a d u ty  o r s ta n d a rd  o f 
ca re f o r  s e r v ic e s  to  c h i ld r e n  and t h e i r  f a m i l ie s  b e in g  se rv e d u n d e r AS 4 7 .1 0 .?  Lucy was a 
c h i ld  ? b e in g  s e rv e d  u n d e r AS 4 7 .1 0 .?  S e c t io n  .960 th e r e fo r e  p re c lu d e s  th e  McGrews from  
c o n te n d in g  in  a t o r t  s u i t  th ? t AS 4 7 .1 4 .2 4 0  can be th e  b a s is  o f an a c t io n a b le  d u ty .

FN12. AS 4 7 .1 4 . 2 4 0 ( d ) ( 2 ) .

The McGrews a ls o  a s s e r t th a t o th e r s t a t u t e s  a re  so u rce s o f an a c t io n a b le  d u ty : ’ 323 AS 
4 7 .1 0 .1 4 2 (a ) , ( e ) , and ( h ) ; FN13 AS 4 7 .1 0 .0 2 0 ( a ) ; FN14 AS 4 7 .1 0 .0 8 0 ( 1 ) and ( 1 ) ( 2 ) ( B ) ;
FN15 and AS
4 7 .0 5 .0 6 0 .FN16 Any c la im  based on th e s e  s t a t u t e s  is  l ik e w is e  b a r r e d  b y AS 4 7 .1 0 .9 6 0 .

FN13. AS 4 7 .1 0 .1 4 2 (a ) a llo w s  th e  D e p a r tm e n t o f H e a lth  and S o c ia l S e rv ic e s  to  ta k e  
emergency c u s to d y  o f a c h i l d  in  c e r t a i n  c ir c u m s ta n c e s . S u b s e c t io n  .1 4 2 (e ) p ro v id e s  th a t 
when a te m p o ra ry  c u s to d y h e a r in g  i s  h e ld , a c o u r t s h a l l th e n d e te rm in e  ?w he the r p ro b a b le  
cause e x i s t s  f o r  b e l ie v in g  th e c h i l d  t o  be a c h i l d  in  need o f a id . ?  S u b s e c t io n  .1 4 2 (h ) 
p ro v id e s  t h a t ? [w ] i t h i r .  12 months a f t e r  a c h i l d  is  com m itte d to  th e  d e p a r tm e n t u n d e r t h i s  
s e c t io n , th e  c o u r t s h a l l re v ie w  th e  p la c em e n t p la n  and a c tu a l p la c em e n t o f th e  c h i l d  u n d e r 
AS 4 7 .1 0 .0 8 0 ( 1 ) . ?

FN14. AS 4 7 .1 0 .0 2 0 (a ) p ro v id e s  in  p e r t i n e n t  p a r t :

Whenever c ir c u m s ta n c e s  s u b je c t a c h i l d  t o  th e  j u r i s d i c t i o n  o f th e  c o u r t u n d e r AS 
4 7 .1 0 .0 0 5 -4 7 .1 0 .1 4 2 , th e c o u r t s h a l l a p p o in t a com pe ten t p e rs o n  o r agen cy to  make a 
p r e l im in a r y  in q u i r y  and r e p o r t f o r  th e  in f o rm a t io n  o f th e c o u r t to  d e te rm in e  w h e th e r th e  
b e s t in t e r e s t s  o f th e  c h i l d  r e q u ir e  t h a t  f u r t h e r  a c t io n  be ta k e n . I f ,  u n d e r t h i s  
s u b s e c t io n , th e  c o u r t a p p o in ts  a p e rs o n  o r agency to  make a p r e l im in a r y  in q u i r y  and to  
re p o r t t o  i t ,  th e n , upon th e r e c e ip t o f th e  r e p o r t , th e  c o u r t may . . .  (3) a u th o r iz e  th e  
pe rson o r a g e n cy h a v in g  know ledge o f th e  f a c t s  o f th e  case to  f i l e  w i t h  th e  c o u r t a 
p e t i t i o n  s e t t i n g  o u t th e fa c t s .

FN15. AS 4 7 .1 0 .0 8 0 ( 1 ) p ro v id e s  in  p e r t i n e n t p a r t :

V.’ i t h i n  12 m on th s a f t e r  th e  d a te a c h i l d  e n te r s  f o s t e r  c a re as c a lc u la t e d  unde r AS 
4 7 .1 0 . 0 8 8 ( f ) , th e  c o u r t s h a l l h o ld  a pe rm anency h e a r in g . The h e a r in g  and pe rm anen t p la n  
de ve lo p e d in  th e  h e a r in g  a re  g o ve rn e d by th e  fo l lo w in g  p r o v is io n s  . . .  (2) when
e s t a b l i s h in g  th e  pe rm anen t p la n  f o r  th e  c h i l d ,  th e  c o u r t s h a l l make a p p r o p r ia te  w r i t t e n  
f in d in g s , in c lu d in g  f in d in g s  r e la t e d  t o  w h e th e r . . .  (B) th e  c h i l d  s h o u ld  be p la c e d  f o r  
a d o p t io n  o r  le g a l g u a rd ia n s h ip  and w h e th e r a p e t i t i o n  fo r  t e rm in a t io n  o f p a r e n ta l r i g h t s  
sh o u ld  be f i l e d  by th e  d e p a r tm e n t . . . .

KNIG. AS 4 7 .0 5 .0 6 0  p ro v id e s  in  p e r t i n e n t  p a r t :

The p u rp o s e  o f t h i s  t i t l e  as i t  r e l a t e s  to  c h i ld r e n  i s  . . .  t o  p re s e r v e  and s tre n g th e n  th e
2



c h i l d ' s  fa m i ly  t i e s  u n le s s e f f o r t s  t o  p re s e rv e  and s t r e n g th e n  th e  t i e s  a re  l i k e l y  to  
r e s u l t  in  p h y s ic a l o r em o t io n a l damage to  th e  c h i l d  . . .  a nd . . .  to  se cu re f o r  th e  c h i l d  
a d e q u a te c u s to d y  and ca re and a d e q u a te  p la n n in g  f o r  p e rm a n e n t p la c em e n t o f th e  c h i l d .

In  K a re n L . v . S ta te , D e p a rtm e n t o f H e a lth  & S o c ia l S e r v ic e s , D iv i s io n  o f F am ily  Sc Y o u th 
S e r v ic e s , we c o n s id e re d  w h e th e r a m o th e r c o u ld  a s s e r t t o r t  c la im s  a r i s in g  from  CINA 
p ro c e e d in g s  a d d re s s in g  p la c em e n t o f a c h i l d  in  DFYS cu s to d y .F N 1 7 The s u p e r io r c o u r t th e r e  
g ra n te d  summary judgm en t to  th e  s t a t e , DFYS, s ta t e  s o c ia l w o rk e rs , and th e  c h i l d ' s  
g u a rd ia n s  ad l i t e m , d is m is s in g  a l l  o f th e  m o th e r 's  c la im s , in c lu d in g  h e r n e g l ig e n c e  
c la im s . FN18 We h e ld  th a t th e  s t a t e  and th e  s o c ia l w o rk e rs  d id  n o t owe th e  m o th e r an 
a c t io n a b le  d u ty  o f c a re .F N l9  The m o th e r th e r e fo r e  c o u ld  n o t m a in ta in  r ’ g l ig e n c e  c la im s  
a g a in s t th e  s t a t e  o r i t s  a g e n c ie s  and em p loyees .

FN17. Ka ren L . v . S ta te , D ep ’ t  o f H e a lth  & Soc. S e rv s . , D iv . o f F am ily  &. Y ou th S e r v . , 953 
? .2 d 871, 876 (A la s k a 1998) ( d e c l i n in g  to  im pose d u ty  o f c a re  on s ta t e  and s o c ia l w o rk e rs  
because i t  was n o t re a s o n a b ly  fo r e s e e a b le  th a t t h e i r  c o n d u c t w ou ld cause Ka ren L . ? 
a c t io n a b le  em o t io n a l ha rm ? ).

FN18 . Id . a t 873 .

FN19 . Id . a t 876 , 878.

We re c o g n iz e  h e re , as we d id  in  K a re n L . , th a t ? i t  is  to  be e xp e c te d th a t any l i t i g a t i o n ,  
and c e r t a i n l y  a CINA p ro c e e d in g  i n  w h ic h  th e  c h i l d  is  ta k e n  from  i t s  [ r e l a t i v e s )  . . .  w i l l  
cause th e  [ r e l a t i v e s ]  some d i s t r e s s .  T h a t does n o t mean t h a t th e  d is t r e s s  s h o u ld  be 
a c t io n a b le . ?  FN20 Karen L . e s t a b l i s h e s  th a t DFYS does n o t owe a p a re n t an a c t io n a b le  d u ty  
o f re a s o n a b le  c a re  in  a CINA p r o c e e d in g . FN21 Karer. L . t h e r e f o r e  p re c lu d e s  th e  
g ra n d p a re n ts ' n e g lig e n c e  c la .m  i n  t h i s  ca se .

FN20. Id . a t 876.

FN21. Id . a t 878.

The McGrews a t te m p t to  d i s t i n g u i s h  Ka ren L . on th e  th e o r y  th e r e  was no c la im  in  t h a t case 
t h a t th e  s t a t e  had bad m o t iv e s . They a s s e r t th a t DFYS h e re  engaged in  in t e n t i o n a l d e c e i t 
and ? a f f i r m a t i v e l y  m is le d ?
them b y m ak ing f a ls e  s ta te m e n ts  a b o u t i t s  p la cem en t p la n  f o r  th e  c n i ld . T ha t d i s t i n c t i o n  
i s  p o t e n t i a l l y  p e r t in e n t o n ly  to  th e  McGrews'
c la im s  a l le g in g  in t e n t io n a l m is c o n d u c t . As to  th e McG rews' n e g lig e n c e  c la im , K a re n L. 
c o n t r o l s .

The McGrews a ls o  a rgue th a t t h e i r  case is  d is t in g u is h a b le  from  Karen L. because DFYS 
f a i l e d  to  com p ly w i t h  th e s t a t u t o r y  re q u ire m e n ts  o f AS 4 7 .1 4 .2 4 0 , d e n y in g  them t h e i r  r i g h t  
t o  be ? m e a n in g fu l1y  hea rd i n  a t im e ly  fa s h io n .?  They t h e r e f o r e  a rg u e t h a t *324 K a re n L . 
does n o t a p p ly  to  them becau se th e  c o u r t th e r e  h e ld  t h a t th e r e  was no s t a t u t e  t h a t im posed 
an a c t io n a b le  t o r t  d u ty .

B u t as we saw above , AS 4 7 .1 0 .9 6 0  e s ta b l is h e s  th a t DFYS owes th e  McGrews no a c t io n a b le  
d u ty  a r i s i n g  o u t o f any p r o v is io n  in  T i t l e  47.
T h e re fo r e , Ka ren L . canno t be d is t in g u is h e d  on a th e o r y  th e  McGrews were owed a s t a t u t o r y  
d u ty  n o t a d d re s se d in  Karen L .

McGrew v . S ta te , D ep t, o f H e a lth  and S o c ia l S e rv ic e s , D iv . o f F am ily  and You th S e r v ic e s
3



1 0 6  P . 3 d  3 1 9 ,  * 3 2 2  - 3 2 4  ( A l a s k a , 2 0 0 5 )

Q u o t in g  "Rep. Les G a ra ” <R e p re s e n ta t iv e _ L e s _ G a ra@ le g is . s t a t e . a k .u s > :

> H i James and Meg - th a n k s  f o r  th e  b r i e f i n g .  I t  s t i l l  d o e s n 't p ro v id e
> me w ha t I 'm  lo o k in g  f o r .
>
> The S ta te  b r i e f  i s  c a r e f u l to  sa y th a t AS 47 d o e s n ' t c r e a te  a s ta n d a rd
> o r d u ty  o f c a re . I  s t i l l  need an e xp re s s s ta te m e n t - e i t h e r  a
> t r a n s c r i p t  from  a h e a r in g , o r o th e rw is e  in  w r i t i n g ,  w he re th e  s ta te
> ta k e s  th e e xp re ss p o s i t i o n  t h a t th e r e  i s  no common la v ; n e g lig e n c e
> l i a b i l i t y  by th e  s t a t e  to  f o s t e r  k id s . The b r i e f  d o e s n ' t e x p re s s ly
> s t a t e  th a t th e re  i s  no common law  l i a b i l i t y .
>
> Is  th e re  a n y th in g  e ls e  you have in  w r i t i n g  Meg? O r any t r a n s c r i p t
> p o s i t io n  by th e s ta te ?
>
> I  t h in k  we can g e t an amendment a d o p te d , b u t we ha ve to  show th e
> s t a t e 's  e xp re ss p o s i t i o n  on th e  common law is s u e .
>
> Thanks . Les
>
>
> R e p re s e n ta t iv e  Les Gara
>
> A la s k a  S ta te  L e g is la t u r e
>
> 716 W. 4 th  Avenue, S u i t e  310
>
> Ancho rage , A la s ka 99501
>
> Phone: 907 -269 -0106
>
> Fax: 907 -269 -0109
>
> www. a k d em o c ra ts . o rg
>
>
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