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L e g i s l a t i v e  B u d g e t  &  A u d i t

Representative Mike Kelly
House District 7

S p o n s o r  S ta te m e n t  -  H B 3 4 5  (H E S )

Since the  passage o f  HB 511 fo u r years ago Alaska's hea lthcare  system  has spaw ned a 

series o f  app lica tions  fo r  new  m edical facilities and equ ipm en t. A rash o f  A dm in is tra tive 
appeals and law suits  regard ing  app lica tion  o f  the  ru les o f Alaska's C ertificate  o f Need 

(CON) p rogram  has fo llo w ed . The con ten tious  and expensive litig a tio n  has been 
prim a rily  caused by a lack o f c lear s ta tu to ry  de fin itions  regard ing  m edical facilities. 
Several o f these law suits  are still pend ing  and th e ir ou tcom es uncerta in .

HB 345 o ffe rs  a com p ro m ise  fo r th e  hospita ls th a t serve o u r com m un itie s  and the 

physicians and o th e rs  th a t desire to  p ro fit  fro m  ow ning  and ope ra ting  imaging 
equ ip m e n t. The hosp ita ls ' concern is th a t doctors w ill open im aging centers th a t 

prov ide  on ly  the  m os t p ro fita b le  services, leaving the  hospitals w ith  everyth ing  else. It's 
easy to  see w h a t is m o tiv a tin g  docto rs  to  leave the  system and set up shop separately. 

O ur broken "b ig  g o v e rn m e n t"  system  forces doctors to  take as litt le  as fifty  cents on the 
do lla r fo r  services to  M ed icare  and M edicaid  patients . M ost d oc to rs  in Anchorage and 
Fairbanks are re fusing  to  see new  M ed icare  patients. Their so lu tion  -  Leave the system 

and open up th e ir  o w n  im aging cen te r. U n fo rtu na te ly , th is leads th e  hospitals to 

prov ide  all th e  red ink services th a t ju s t d o n 't pay. The HB 345 com prom ise  a tte m p ts  to 
p ro te c t th e  in te rests  o f  hospita ls w h ile  som ew hat easing the  res tric tions  in the  CON 

process in la rger c o m m u n itie s  fo r d iagnostic im aging equ ipm en t.

HB 345 w o u ld  e xem pt the  purchase o f im aging e qu ip m e n t fro m  th e  C ertificate  o f Need 

process as long as th e  e q u ip m e n t is used in a fac ility  th a t m eets th re e  crite ria :

1) The fac ility  is loca ted  in a borough w ith  a p opu la tion  o f 6 0 ,00 0  o r m ore
2) There is no critica l access hosp ita l supporting  th e  c o m m u n ity  w here  the 

e q u ip m e n t w ill be used
3) The fac ility  is a t least 50% o w ned  by one o r m ore  physicians wh j  are licensed 

in the  state  and w h o  actua lly  in te rp re t images in the  fac ility
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A fac ility  w o u ld  have to  pass all th ree  crite ria  fo r  it to  q ua lify  fo r  th e  CON exem ption . 
The on ly  com m un ities  th a t m eet all th ree  crite ria  are th e  M at-S u reg ion, A nchorage and 
Fairbanks. This bill p ro tec ts  sm aller Alaskan com m un ities , y e t loosens res tric tions  on 
th e  m arke t fo r  im aging in larger com m un ities  th a t m ay be able to  m o re  easily handle an 
increase in co m p e tition .
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MEMORANDUM

DATE: January 30, 2008

TO: Representative Kelly

FROM: Derek M iller

RE: Sectional Analysis for HB 345 (HES)
(Version No. 25-LS1402\E)

The fo llo w in g  sectional analysis o f the  b ill should n o t be considered  an a u th o rita tive 
in te rp re ta tio n  o f th e  bill. The b ill itse lf is the  best s ta te m e n t o f its con ten ts . If you 

w o u ld  like an in te rp re ta tio n  o f th e  bill as it m ay apply to  a p a rticu la r set o f 

circum stances, please advise.

Sectional analysis fo r HB 345 (HES) Version 25-LS1402\E

Section 1. Adds a cross-re ference to  an add itiona l e xem ption  added by section 3 o f the 

act to  th e  C ertifica te  o f Need process.

Section 2. Defines critical access hospital fo r purposes o f section 3.

Section 3. Adds an e xem ption  to  a llow  a person to  m ake an exp e n d itu re  o f  $1 ,000 ,000 
o r m ore  fo r d iagnostic  im aging e q u ip m e n t w ith o u t a u th o riza tion  u nd e r th e  te rm s o f the 

C ertificate  o f  Need process if  the equ ip m e n t is used in a fac ility  th a t is located in 1) a 
borough w ith  a p opu la tion  o f  60 ,000  o r m ore, 2) a c ity  th a t does n o t have a critical 

access hosp ita l and 3 ) is at least 50%  ow ned  by one o r m ore  licensed physicians w h o  are 
qua lified  to  and actually p e rfo rm  in te rp re ta tio n s  o f th e  images p roduced at the  facility .

Section 4. Provides app licab ility  s tandards fo r health  care fac ilities  in existence o r 

proposed a fte r the  e ffe c tive  date o f  the  act.

.At. AS
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a n d  Nursing H o m e  A s s o c i a t i o n

426 Main St *Juneuu, AK • 99801

February 5, 2008

Representative Mike Kelly 
Alaska State Capitol 
Room 513 
Juneau, AK 99801

Dear Representative Kelly:

Thank you for introducing House Bill 345 which would amend Certificate of Need (CON) laws 
to clarify when new imaging equipm ent m ust go through CON review.

Your bill w ould do several things which ASHNHA's members support.

First, the bill would require that new imaging equipm ent which exceeds the specified dollar 
threshold m ust go through CON review if it is to be used in a borough of less than 60,000 
population, or in a city with a Critical Access Hospital.

This would protect the most vulnerable of our small communities from overbuilding of 
expensive medical equipm ent. Given the vastness of our state and the different types of health 
care delivery we have, small hospitals in small communities m ust be protected. House Bill 345 
does just that.

Second, the bill would establish criteria in boroughs of 60,000 population or more for 
determ ining w hether or not new imaging equipm ent should be considered part of a physician's 
practice and therefore exempt from CON review. This clarification is vital to fill a definitional 
void in Alaska CON laws that have lead to num erous adm inistrative and judicial appeals of 
Department of Health decisions.

Alaska's CON laws are an im portant public health tool for matching expensive health care 
infrastructure to the needs of each community. HB 345 would improve existing CON laws by 
making needed clarifications rather than outright repealing CON laws as proposed in 11B337 
and SB245.

Sincerely,

Rod L. Betit 
President/CFO



c e n t r a l
peninsula
h o s p i t a l
heritage
place

Representative M ike Ke l'y 
Alaska State Capitol 
Room 513
Juneau, Alaska 99801 

Dear Representative Kelly:

I am writing to support your introduction o f House B ill 345 and express my opposition to House 
B ill 337, specifically the repeal o f the Certificate o f Need program. Last September, I drafted a 
letter o f support o f the Certificate o f Need program in preparation for the September 18, 2007 
Joint Committee Hearing.

Since that time, I was invited by Commissioner Jackson to participate on the Certificate o f Need 
negotiated regulation making committee convened under the authority o f AS 44.62.710-44.62.800. 
I participated in working toward the goal o f negotiated agreement on conceptual changes to 
regulations, statutes, and procedures to foster a cooperative regulatory environment that would 
further the Department o f Health and Social Services to promote and protect the health and well­
being o f Alaskans.

Our Committee spent five days in Anchorage negotiating in good faith to reach a consensus on the 
issues identified by the Department related to the Certificate o f Need Program. The Committee 
voted on 49 questions, most importantly, we voted 16-2 (90%) that the CON program not be fu lly 
eliminated.

On Saturday, January 19, 2008,1 received an e-mail from Commissioner Jackson thanking me for 
my input to the process and announcing that SB 245 (HB 337) was introduced calling for the 
repeal o f the CON program. In my mind, there was a vast disconnect between the efforts o f the 
CON negotiated regulation making committee and these two bills.

Central Peninsula Hospital is a sole community provider that risks financial instability and 
irreparable harm to our community residents i f  the State docs not insure that there is a need for 
more health carc infrastructure before it is introduced to our community. Our community 
residents have voted to approve a $49.9 m illion bond project for our Hospital expansion. Since 
1974, community property taxpayers have contributed over $43 m illion to our Hospital. They are 
vested in our future success. The repeal o f CON threatens our hospital-community relationship.

As such, I would like to thank you for introducing House B ill 345 which would leave the program 
in tact and amend the laws to clarify when new imaging equipment must go through CON review.

Please contact me at 907-714-4718 i f  you have any questions.

Sincerely,

Ryan K. Smith 
Chie f Executive Officer

February 8, 2008

Central Peninsula Hospital • 250 Hospital Place, Soldotna, AK 99669 • (907) 714-4404 • www.cpgh.org 
Heritage Place • 232 Rockwell Avenue, Soldotna, AK 99669 • (907) 262-2545 • fax (907) 260-4590

http://www.cpgh.org


F rom : Rush, Donald [m ailto :Dona ld .Rush@ providence.org]
S e n t: Thursday, February 07, 2008 2:14 PM 
To : Derek M iller 
S u b je c t : HB 345

Dear Representa tive Kelly,

I am the adm in is tra to r of a Critica l Access Hospital on Kodiak Island and fu lly support HB 345.

Our small hosp ita l relies heavily on our imaging revenue in order to fulfill ou r m ission to the 
commun ity of Kodiak. W e provide care to everyone regard less of the ir ab ility to pay and this 
charity care continues to esca la te as the population with no insurance or ab ility to pay continues 
to grow.

The imaging serv ices we provide are vital to our overa ll financia l well being. If imaging services 
were duplica ted unnecessarily w ith in our community, a risk we take w ithout CON and HB 345, 
then our hosp ita l becomes financia lly vulnerable, which ultim ate ly will d im in ish the scope of 
services we provide to our commun ity or worse, the quality of care will decline to our most 
isolated and vu lnerab le populations.

Small hosp ita ls con tinue to operate precariously close to the margin, and your support and 
passage of HB 345 would certa in ly help in our continu ing effo rts to provide adequa te and quality 
services to the many small communities of Alaska.

P lease cons ide r th is HB 345 favorably.

Thank you ......

Don Rush, CEO
Providence Kodiak Island Medical Center 
907-486-9596

DISCLAIMER:
This message is intended for the sole use o f the addressee, and may contain information 
that is privileged, confidential and exempt from disclosure under applicable law. If you 
arc not the addressee you are hereby notified that you may not use, copy, disclose, or 
distribute to anyone the message or any information contained in the message. If you 
have received this message in error, please immediately advise the sender by reply email 
and delete this message.

mailto:Donald.Rush@providence.org


From: Branco, Patrick [mailto :P3ranco@ peacehealth .org]
S e n t: Thursday, February 07, 2008 3:02 PM 
To : Derek M iller 
Cc: Rod Betit
S u b je c t : support o f HB 345

Dear Derek, please pass on to Representative Kelly my support for HB 345. 
Despite the fact that I am in a community that would be exempt, I still fully 
support the premise. In my opinion, eliminating the requirements for CON 
entirely would significantly compromise any hospital’s ability to provide full 
service, comprehensive care to both paying and indigent populations, i also 
believe that even HB 345 may only buy a little time for The fallacious argument 
that the Governor and others seem to endorse that eliminating CON would 
increase competition and reduce expense to the consumer and payers is 
unsound. The fact that the current reimbursement structure only rewards surgery 
ana imaging is a sad state of affairs and makes maintaining a positive bottom line 
challenging when coupled with huge amounts uncompensated care. Increasing 
competition in one small profitable area is akin to profiteering in time of war.

Thank you for the opportunity to express my opinion.

BatridcJ. ‘Branco 
CEO
Ketchikan General Hospital 
PeaceHealth 
3100 Tongass Avenue 
Ketchikan, AK 99901 
(907) 228-8300 ext. 7388

Th is  message is intended sole ly fo r the use o f the in d iv idua l and e n tity  to w hom  it is 
addressed, and m ay contain in fo rm a tion  that is p riv ileged , con fide n tia l, and exem pt from 
disclosure under applicable  state and federal laws. I f  you are not the addressee, o r are not 
authorized to receive fo r the intended addressee, you arc hereby n o tifie d  that you m ay not 
use, copy, d istribu te , o r disclose to anyone this message o r the in fo rm a tion  contained 
herein. I f  you have received this message in error, im m edia te ly  advise the sender by 
rep ly em ail and destroy this message.

mailto:P3ranco@peacehealth.org


FEDERA L: Here is the federal definitions taken from 42 U.S.C. 1395i-4 (Medicare 
Rural Hospital Flexibility Program).

(c) M edicare ru ra l hospital flexibility program  described
(1) In general
A State that has submitted an application in accordance with subsection (b) o f this 
section, may establish a medicare rural hospital flexibility program that provides that—

(A) the State shall develop at least 1 rural health network (as defined in subsection 
(d) o f this section) in the State; and

(B) at least 1 facility in the State shall be designated as a critical access hospital in 
accordance with paragraph (2).
(2) S tate designation of facilities

(A) In general
A State may designate 1 or more facilities as a critical access hospital in accordance with 
subparagraphs (B), (C), and (D).

(B) C rite ria  for designation as critical access hospital
A State may designate a facility as a critical access hospital if  the facility—

(i) is a hospital that is located in a county (or equivalent unit o f local government) 
in a rural area (as defined in section 1395ww (d)(2)(D) o f this title) or is treated as being 
located iri a rural area pursuant to section 1395ww (d)(8)(E) o f this title, and that—

(I) is located more than a 35-mile drive (or, in the case o f mountainous 
terrain or in areas with only secondary roads available, a 15-mile drive) from a hospital, 
or another facility described in this subsection; or

(II) is certified before January 1, 2006, by the State as being a necessary 
provider o f  health care services to residents in the area;

(ii) makes available 24-hour emergency care services that a State determines arc 
necessary for ensuring access to emergency carc services in each area served by a critical 
access hospital;

(iii) provides no; more than 25 acute care inpatient beds (meeting such standards 
as the Secretary may establish) for providing inpatient care for a period that does not 
exceed, as determined on an annual, average basis, 96 hours per patient;

(iv) meets such staffing requirements as would apply under section 1395.x (e) o f 
this title to a hospital located in a rural area, except that—

(I) the facility need not meet hospital standards relating to the number o f 
hours during a day, or days during a week, in which the facility must be open and fully 
staffed, except insofar as the facility is required to make available emergency care 
services as determined under clause (ii) and must have nursing services available on a 24- 
hour basis, but need not otherwise staff the facility except when an inpatient is present;

(II) the facility may provide any services otherwise required to be 
provided by a full-time, on site dietitian, pharmacist, laboratory technician, medical 
technologist, and radiological technologist on a part-time, o ff site basis under 
arrangements as defined in section 1395x (w)( I ) o f this title; and

C r it ic a l A c c e ss  H o sp ita l S ta tu e s  and  R e g u la tio n s



( I l l)  the inpatient care described in clause (iii) may be provided by a 
physician assistant, nurse practitioner, or clinical nurse specialist subject to the oversight 
o f a physician who need not be present in the facility; and

(v) meets the requirements o f  section 1395x (aa)(2)(I) o f  this title.

STATE REGU LA TIO NS
(This is not all of the relevant regulations, ju s t the two th a t specifically mention 
critical access hospitals)

7 AAC 12.104. D eterm ination of critical access hospital

(a) The department will consider a facility as a critical access hospital if  the 
department finds that the facility

(1) provides inpatient short-term hospitalization for medical care o f acute illness or 
injury;

(2) has no more than 25 inpatient beds;

(3) is located in a rural area o f no more than 15,000 residents, based on the most recent 
calculations o f the United States Bureau o f Census; and

(4) meets the applicable requirements o f  7 AAC 12.100- 7 AAC 12.190 and 7 AAC 
12.600- 7 AAC 12.990.

(b) I f  a facility provides all o f the services described in 7 AAC 12.105(a), the facility 
may elect to be licensed as either a general acute care hospital or a critical access 
hospital.

(c) If a facility qualifies both as a rural primary care hospital under 7 AAC 12.102 and 
as a critical access hospital under this section, the facility may elect to be licensed as 
either a rural primary carc hospital or a critical access hospital.

H istory: Eff. 9/1/2000, Register 155; am  6/23/2006, Register 178 
A u tho rity : AS 47.32.010

AS 47.32.030

A A C  12.190. Designation of critical access hospital un d er m edicare

(a) The department will designate a hospital that is licensed under this chapter as a 
critical access hospital under Medicare if the hospital meets the conditions o f 
participation set out at 42 C.F.R. 485.601 - 42 C.F.R. 485.645, as amended through July 
1, 1999 and adopted by reference, and the requirements o f  this section.

(b) To be eligible for designation as a critical access hospital under Medicare, a 
hospital must satisfy the criteria set out at 42 U.S.C. 1395i-4(c)(2)(B) and hold a license



under 7 AAC 12 as a hospital. An eligible hospital that wishes to be designated as a 
critical access hospital under Medicare must submit to the department

(1) an application on a form provided by the department;

(2) a description of the area served by the applicant;

(3) a community needs assessment analyzing the availability and utilization o f health 
care services in the applicant's service area, including acute care, primary care, and 
emergency services, and a discussion o f how operating as a critical access hospital under 
Medicare will better serve community needs;

(4) the applicant's plan for the delivery o f health services within the applicant's service 
area;

(5) a financial feasibility study that analyzes the financial impact on the applicant of 
operating as a critical access hospital under Medicare, taking into account relevant 
operational factors, including changes in utilization, services, staffing, and Medicare 
reimbursement;

(6) a community education plan that describes the steps that have been or will be taken 
to educate and involve the residents o f the service area in the decision to operate as a 
critical access hospital under Medicare;

(7) an emergency services plan that coordinates the provision o f emergency medical 
services in the applicant's service area;

(8) a description of the volurrr capacity o f the applicant and other related health care 
resources within the applicant's sei vice area;

(9) the distance and travel time to other health care resources within the applicant's 
service area; and

(10) identification o f barriers to accessing health care in the applicant's service area.

(c) Within 30 days after receipt o f an application for designation as a critical access 
hospital under Medicare, the department will review the application for completeness. If 
the application is complete, the department will evaluate the application and designate the 
hospital as a critical access hospital under Medicare if  the department determines that the 
applicant meets the requirements o f this section.

(d) If the application submitted under (b) o f this section is not complete or an 
applicant does not meet the requirements o f this section, the department will

( 1) return the application for additional information, as necessary; or

(2) decline to designate the applicant as a critical access hospital under Medicare.



(e) The department will, in its discretion, certify a hospital as a "necessary provider of 
health care services" for the purposes o f 42 U.S.C. 1395i-4(c)(2)(B)(i)f II) if  the hospital 
is less than a 35-milc drive from another hospital or, in the case o f mountainous terrain or 
in areas with only secondary roads available, is less than a 15-mile drive from another 
hospital, and if  the other hospital provides services only to a certain population group or 
subgroup and does not routinely provide services to all members o f the community in 
which it is located.

(0  In this section, "critical access hospital under Medicare" means a critical access 
hospital under 42 U.S.C. 1395i-4 (Medicare Rural Hospital Flexibility Program).

History: Eff. 9/1/2000, Register 155 
A uthority : AS 18.05.030 
AS 18.05.040 
AS 18.20.010 
AS 18.20.060 
AS 47.05.010

AS 47.05.050
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Executive Summary

The N egotiated Rulemaking Com m ittee meetings for the C ertificate of Need 
(CON) held in O ctobe r and Novem ber this year p ro du ced  several strong 
recom m endations based on high consensus of the group. They included;

• That the CON process as it is currently, is broken
• It should not be elim inated
• Clear definition and  specificity on the Physician office exem ption (POE)
• What should be in for CON and  w hat should be  out
• CON covered entities should be required to serve all comers regardless of 

their ability to pay
• CON should be in alignm ent with M edicare  guidelines

Several other areas of consensus of the com m ittee  included;
• The need for an a d -h oc  advisory group to support the state in reviewing 

equipm ent thresholds, new procedures and  remodels/renovations related 
to CON

• The state would benefit from having an a d -h oc  advisory group for 
technical expertise in disputed CON situations

• Recom m endation that the state co llect d a ta  that shows w hether the 
CON process actually accomplishes its stated purpose of cost 
conta inm ent and  access.

• The State be em pow ered  to a higher level of enforcem ent and 
monitoring that providers are staying within their CON

• That for definition purposes Anchorage, Mat-Su, and Fairbanks w ould  be 
considered large communities and all o ther areas in Alaska w ould  be 
considered small communities.

Efficacy of the CON was a major discussion topic. Where the CON is designed 
to contain costs and  im prove access, the com m ittee  noted a lack of d a ta  on 
whether the CON process actually accomplishes its in tended purpose. The 
com m ittee acknow ledged  that any m ovem ent towards co llecting  d a ta  will be 
time consuming and  that all providers of services should be inc luded in dat<. 
collection in order to ge t a more comprehensive picture. Concurrently, the 
com m ittee also noted the need to p ro tect smaller com m unity hospitals in select 
areas from being driven out of business and  that the CON process accomplishes 
that end. Failure to do  so will leave the CON vulnerable to a tta ck  and 
elimination.

The Physician office exem ption (POE) definition was the most discussed and 
contentious topic at every session. The com m ittee  d e b a te d  throughout the

Prepared by KMD Services & Consulting 3



sessions the definition of w hat a physician office is and  is not for purposes of 
exem ption from the CON. While the com m ittee  d id  reach consensus on 
specific language for the POE, it was based on the fear of the misuses of the 
POE process as perce ived by m any members versus a more positive outcom e 
driven definition.

The negotia ted  rulemaking com m ittee  has the distinct merits o f bringing 
together stakeholders to derive consensus on issues that are o f im portance  to 
their communities and the state. In +his first a tte m p t to reduce  the litigious 
atmosphere surrounding the CON, there were two distinct stakeholders not 
represented on the com m ittee;

’ . Patient /  consumer representation was absent from the com m ittee . The 
absence of patient viewpoint w ould  be valuable in future com m ittees to 
ensure that the com m ittee  stays focused m ore on w ha t is best for the 
citizens of Alaska rather than healthcare business interests.

2. State o f Alaska Healthcare point of view and  pian. Several times the lack 
of state and  or com m unity healthcare plans/ goals, vision was notably 
absenl as needed  information for the com m ittee  to use in m aking 
decisions. If a plan was deve lo p ed  the CON decisions cou ld  be  m ade  in 
reference to the com m unity and state plans as a guide.

Finally, as a m atter of improving the com m ittee  process it is re co m m e nd ed  that 
once  a com m ittee  m em ber is selected that substitutions not be a llow ed as it 
interferes with the group dynam ic and  the ability of the group to reach 
consensus.

Prepared by KMD Services & Consulting 4



Alaska, Healthcare plan, m eant the only voices heard w ere from the financially 
vested physicians and hospitals. Though several hospitals represented were 
com m unity hospitals, there were few  com m ents a b o u t w h a t was best for 
patient, access or cost conta inm ent. Most com m ents were concern ing w hat 
was best for those present. Diversity o f representation must be  present in order 
to  ensure a ba lan ce d  a p p ro ach  to this volatile topic.

Substitutions for com m ittee  members were a llow ed due to the short notice  of 
the scheduling of the com m ittee  meetings and as a m ethod  to  m aintain 
representation. This had  a negative e ffect on the building o f consensus.
C c ensus building is best served w hen a group gets to know e ach  other's 
interests and concerns over time. This allows for trust and  com m on interest to be 
deve loped . The a llow ance  of subsiitutions goes a long w ay in isolating positions 
and  interests.

The absence o f d a ta  for the e fficacy  of the CON was duly no ted  by com m ittee 
members and  the need for it was also highly recom m ended . The lack of overall 
reference points including d a ta  diminished the ability of the group to have a 
more substantive process and  elim inate the personal interest factors from the 
room. The deve lopm ent of cohesive plans by communities and  the State of 
Alaska regarding healthcare services will go a long w ay in guiding the CON 
process in ensuring the needs of a com m unity are met. The ongoing collection 
and  analysis of utilization and  c a p a c ity  d a ta  would go  a long w ay in reducing 
disputes and making CON decisions more defensible.

III. A reas o f H igh C onsensus

HIGH CONSENSUS REACHED FOR THE FOLLOWING*:

• Eliminate CON fully?

• Radiation therapy to be subject to CON?

Im aging services subject to CON?
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• Should a new  com m ittee  m em ber be a d d e d ?
(The m em ber was not a d d e d  originally due  to a com m unication  issue).

• Should am bu la to ry surgery be included in CON?

• That statutorily defined Health Care Facilities, by definition, do not include 
physician offices. . -/ i

• P.O.E. should be discussed separately from Radiology proposal.
84.21%. YES

• Should CON programs require all entities to serve all patients?

• Should CON processes and definitions be in alignm ent with M edicare
80%, YES

• Should A d-hoc advisory groups be form ed to assist DHSS in techn ica l or 
contested decisions, w hat type? o  68% YES

• R ecom m end the state to seek out resources for clarification of issues in 
CON -  tech  advisory

• All facilities/equipm ent above  the threshold must request P.O.E. letter of 
exem ption - State issues letter of determ ination, 7' .4 3% ‘'FI

• The decisions reached  are the best we can  do, .-i -

*Please refer to "Consersor results" attachments for raw results
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IV. A reas o f G e n e ra l C onsensus

General Consensus was defined as either general agreem ent by show of hands, 
verbal support of the group to a concre te  co n ce p t w ithout opposition, or a vote 
that ach ieved  betw een 66% and 71% (see a tta ch e d  m eeting notes and 
"Consensor results" for raw voting results).

Different definitions for smaller communities n eeded  for the CON process.

There are no hard deadlines in the CON process. C om m ittee  recom m ends the 
state establish process timeline deadline lengths, in days.

Com m ittee asked w ho ca n  file an appea l?  ‘ Reference: Current regulations; 
must prove you are truly adversely a ffe c te d  party in order to file an appea l. If 
you d o n 't prove you're adversely a ffec te d  there m ay be a consequence. 
Com m ittee d e c id e d  that the burden is on the appellant.

Who has the authority to enforce? The Commissioner should have the authority.

Com m ittee requests that the state clarify; Appellants shoula have to prove 
they're providing "similar" services (make less vague). R ecom m endation  to 
state: clarify w ha t is "similar"

• Laws should be passed requiring physician's offices -  or those practic ing 
m edicine have to serve all comers (all patients regardless of w hether they 
have insurance or are able to pay).

• The CON C om m ittee agreed by show of hands that "quality" was off the 
table for discussion as related to the CON. The C om m ittee  agreed  that 
quality assurance is important, but better addressed in o ther forums.

• All com m ittee  members agreed  that they w a n te d  to p ro tec t smaller 
communities and  let larger communities have com petition.
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R E P O R T  T O  T H E  C O N G R E S S
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E x e c u t i v e  s u m m a r y

The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (MMA) required 
that MedPAC investigate several aspects of physician-owned specialty hospitals. We fulfilled this 
mandate with our March 2005 specialty hospital report. In that report we found that:

Physician-owned specialty hospitals (specialty hospitals) did not have lower costs per 
severity-adjusted discharge than competitor community hospitals in their markets, although 
their patients had shorter lengths of stay.

Specialty hospitals generally admitted less severe cases (which are expected to be more 
profitable) and concentrated on particular diagnosis-related groups (some of which were 
expected to be relatively more profitable than the average).

Specialty hospitals tended to have lower shares of Medicaid patients than competitor 
community hospitals.

Specialty hospitals drew patients from community hospitals, resulting in a small reduction 
in Medicare revenue growth. However, the financial impact on competitor community 
hospitals was limited because these hospitals took steps to compensate for lost revenue 
growth. Competitor community hospitals have had profit margins that are comparable 
to those of community hospitals located in markets without physician-owned specialty 
hospitals.

From 1996 to 2002, cardiac surgeries per capita grew 4 percent faster in markets that 
gained a physician-owned heart hospital than in other markets. However, the 4 percentage 
point difference in growth rates was not statistically significant. The heart hospital markets 
also had a higher than expected rate of coronary artery bypass graft (CABG) surgery. The 
association between physician-owned cardiac hospitals and changes in the rate of CABG 
surgery per capita through 2002 was statistically significant.

However, the report also stressed that our findings could change as specialty hospitals evolve 
and capture a larger share of the market for hospital services. The 2005 report was based on 
the limited set of specially hospitals that were operating for all of 2002. Our 2005 report and 
this report do not evaluate the quality o f care in physician-owned specialty hospitals. Congress 
mandated that the Centers for Medicare & Medicaid Services (CMS) address that issue (CMS 
2005).

After we presented the results from our March 2005 report, members o f the congressional 
committees with jurisdiction over Medicare asked us to do some follow-up work when more data 
were available. The purpose of this paper is to update our analysis of physician-owned hospitals 
using two additional years of data (2003 and 2004) from an expanded set of specialty hospitals.
We use the expanded data set to reexamine specialty hospitals' cost of inpatient care, Medicaid
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share, impact on competitor com m unity hospitals, and whether market entry o f  physician-owned 
heart hospitals is associated with an increase in cardiac surgeries.

In general, our findings are sim ilar to our earlier work; however, the statistical significance o f 
some findings has increased due to having a larger number o f  specialty hospitals to examine. 
Specifically we find:

The number o f  physician-owned specialty hospitals roughly doubled from 2002 to 2004. 
Specialty hospitals continue to locate in areas that lack certificate-of-need laws and have 
above average population growth.

The median heart hospital has 56 beds and a strong focus on Medicare inpatient services.

The median orthopedic/surgical hospital has 14 beds, focuses on outpatient services, and 
receives a m ajority o f  its revenue from private payers.

Both types o f  physician-owned hospitals lend to have lower shares o f  Medicaid patients 
than local competitors and nonlocal peer hospitals that specialize in cardiac or orthopedic 
care.

M edicaid patients represented 3 percent o f discharges at the median physician-owned 
heart hospital and 2 percent at the median physician-owned orthopedic and surgical 
hospital. The median competitor com m unity hospitals in those markets had a 13 
percent Medicaid share. Competitor community hospitals may attract a larger share 
o f  Medicaid patients prim arily because they offer a different set o f  services including 
obstetrics.

In an e ffort to control for service m ix. we also compared physician-owned specialty 
hospitals to peer hospitals (hospitals w ith sim ilar levels o f  specialization that arc not 
physician owned). The median peer heart hospitals had a 7 percent Medicaid share, 
and the median peer orthopedic/surgical hospital had a 3 percent Medicaid share. The 
Government Accountability O ffice (G A O ) found sim ilar differences in their analysis 
o f  Medicaid shares.

Specialty hospitals’ inpatien* sc vices are not less costly than com m unity hospitals’ 
serv ices, as m ight be expected from a “ focused factory’’ hypothesis. But they do have some 
competitive advantages, such as shorter lengths o f  stay.

Heart hospitals have inpatient costs per discharge that are comparable to those o f 
com petitor com m unity hospitals.

Orthopedic, surgical hospitals tend to have inpatient costs per discharge that are about 
20 percent higher than those o f  competitor com m unity hospitals. The difference in 
costs is statistically significant
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Both groups o f specialty hospitals have 20 percent to 25 percent shorter lengths 
o f slay than com petitor com m unity hospitals, and the difference is statistically 
significant.

I lowever. the potential sav ings from  shorter stays are not sufficient to offset the effects 
o f  other factors on orthopedic/surgical hospd0,s’ costs.

Some o f  the higher costs per discharge at physician-owned orthopedic/surgical 
hospitals are due to low inpatient volume and higher unused capacity (medians 
o f  14 beds and 28 percent occupancy).

H igher levels o f  depreciation and lease expenses per discharge may explain a 
small share o f  the higher costs at orthopedic/surgical hospitals.

I’ hysician-ovvned heart hospitals were associated w ith a statistically significant increase in 
the rate o f  cardiac surgeries in the market area.

For a typical market, we estimate that entrance o f  a physician-owned cardiac hospital 
was associated w ith  a 6 percent increase in the number o f  cardiac surgeries per 1,000 
Medicare beneficiaries (confidence interval I percent to I I  percent).

The typical heart hospital had 26 percent o f  the cardiac surgery market in 2004 
and obtained most o f  its market share (roughly 20 o f the 26 percentage points) by 
diverting patients from  com petitor com m unity hospitals.

As was the case w ith  our analysis o f  2002 data, heart hospital markets had more 
C A B G  surgeries per 1,000 Medicare beneficiaries than would have been expected 
given the m arkets historical experience and national trends. O ur model estimates 
that the entrance o f  a physician-owned hospital into a market is associated w ith a 9 
percent increase in the number o f  C A B G  surgeries (confidence interval I percent to 
18 percent) over the rate per 1,000 beneficiaries that would have been expected in the 
absence o f  the heart hospital.

We also categorized cardiac surgery patients into relatively high- and low-profit cases. 
Physician-owned hospitals did not have a significantly larger effect on the volume o f 
relatively h igh-profit surgeries (low-severity patients) than they had on historically 
less profitable surgeries (high-severity patients) in the market.

Taken together these findings— an increase in overall surgeries, but no material shift 
in the ratio o f  high-severity to lovv-sevcrity surgeries— are consistent w ith more than 
one hypothecs. One hypothesis is that physicians have a financial incentive to invest 
in cardiac hospitals, and these new specialty hospitals result in more surgical capacity 
and hence more surgeries per capita. Alternatively, individual physicians'clin ical 
decision making is d irectly affected by financial incentives, but the change is a broad 
shift toward more surgeries rather than a precise shift toward the most profitable 
surgeries.
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W hile the specialty hospitals took profitable surgical patients from  the competitor 
community hospitals (slowing Medicare revenue growth at some hospitals), most 
competitor com m unity hospitals appeared to compensate for this lost revenue. From our 
site visits in 2004, we learned that in some cases competitor com m unity hospitals cut 
expenses by cutting staff; in some cases they instituted “ aggressive pricing strategics’’ to 
raise revenue from private payers; and in many cases they expanded profitable business 
lines such as imaging, rehabilitation, pain management, cardiology, and neurosurgery. 
These responses to the specialty hospital challenge coupled w ith population growth in 
many o f  the markets where specialty hospitals operate combined to allow competitor 
com m unity hospitals to maintain profit margins that are in line w ith national averages.

As physician-owned entities capture more profitable service lines, the effect on community 
hospitals may increase. However, we found that com m unity hospitals' profit margins 
appeared stable through 2004, even in markets where physician-owned hospitals captured 
more than 10 percent o f  all admissions.
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