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Date of Committee Action: 3 V v s » \ o  g
The FINANCE Committee considered: HB 357
HOUSE BILL NO. 357 CLAIMS AGAINST REAL ESTATE LICENSEES
" A h A rt  re q u ir in g  e r r o r s  m id om iss ions in su ran ce  fo r  re a l estate licensees; ren am in g  the re a l estate su re ty  fund  as the re a l estate recove ry  
fu n d  and  re la t in g  to tha t fu n d , and  red e fin in g  the p ro c ed u re s  and c r ite r ia  used by  the R e a l E sta te  C om m iss ion  to m ake an aw a rd  from  
the fu n d  to  a p e rson  s u ffe r in g  a loss caused by ce rta in  m isconduct o f  re a l estate licensees; re q u ir in g  a re a l estate licensee to m a in ta in  an 
o ffic e  in the s ta te ; and  p ro v id in g  f o r  an e ffec tive  d a te ."
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F I S C A L  N O T E

S T A T E  O F  A L A S K A

2008 L E G I S L A T I V E  S E S S IO N

Identifier (file nam e): H B 357C S (L& C )-C ED -IN S -03 -03 -08
Title C laim s Against R e a l E state L icensees_________________________

F'scal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected^ 
'R D U

C3HB 357(L&C)
3 /4 /0 8

D CCED
Insuranco (1 1 6 )

Spon so r
R equeste r

Labo r and Com m erce
Com ponent Insu rance Operations

H ouse Labo r and Com m erce Com ponent Number 3 5 4

E x p e n d i t u r e s / R e v e n u e s (Thousands of Dollars)
Note: Amounts do not inc lude inflation un le ss otherw ise noted below .

Appropriation
Required Information

OPERAT IN G  EX PE N D IT U R E S FY  2 0 0 9 FY  20 0 9 FY 201 0 FY 2011 FY 2 0 1 2 FY  2 01 3 FY 2014
P e rro n a l Serv ices 
T ravel 
Contractual 
Supp lies 
Equipment 
Land & Structures 
G ran ts & C laim s 
M iscellaneous

TOTAL O PERA T IN G 0.0 0 .0 0 .0 0 .0 0 .0 0 .0 0.0

CAPITAL E X PEN D ITU RES
ICHA N G E IN  R EV EN U ES  (
P U N D S O U R C E (Thousands o f D o lla rs )
1002 Federa l Rece ip ts
1003 GF Match
1004  GF
1005  GF/P rog ram  Rece ip ts
1037  GF/Mental Health
Other Interagency Rece ipts

TOTAL 0.0 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E stim ate  o f  any  c u rre n t y e a r  (F Y 2 0 0 8 ) c o s t : 0 .0
PO S IT IO N S
Full-time
Part-time
Temporary
A N A LYS IS : (Attach a soparato paijo ifnocossary)

This legislation would require mandatory errors and omissions insuranco coverage for real estate licensees. It would not 
impact the operations of tho division

Linda H a ll, D irector
Insu ranco

P repa red  by
D ivision
Approved by: Emil R . N otll. C om m iss ioner
Agency

Phon e  (1 )0 7 )2 6 9 -7 9 0 0  
Oato/T im o 3 /3 /08  12 0 0  PM

Dato 3 /3 /2008
Coim norcp , Community, and Econom ic Davo lopm ont
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F I S C A L  N O T E

STATE O F  A L A S K A

2008 L E G I S L A T I V E  S E S S IO N

Identifier (file  nam e): H B 357C S (L& C )-C ED -Q L -03 -03 -08
Titlo C laim s Against R e a l E state L icensees________________________

Fiscal Note Number: 1
Bill Vorsion:
(H ) Publish Dato: 3/4/08

CSHB 357(L&C)

Dept. A ffected:_____________DCCED_____________
RD U  Corp . Bus & P ro f Licensing (1 1 7 )
C om ponent C orp . Bus & P ro f Licensing_______

S p on so r
R eque s te r

Labor and C om m erco
H ouso Labo r and Com m erco Com ponent Number 23 6 0

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts d o  not include inflation un less otherw ise noted below.

Appropriation
Required Information

O PERA T IN G  EX PEN D ITURES FY  2009 FY 2009 FY 2 01 0 F Y - ’ Q II FY 201 2 FY  2 01 3 FY  2014
P e rson a l Serv ices 
T ravel 
Contractua l 
Supp lies 
Equipment 
Land & Structu res 
G ran ts & C laim s 
M isce llaneous

TOTAL O PERAT IN G 0.0 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

|C A P ITA L  EX PEN D ITURES i i r
ICH AN GE  IN REV EN UES  ( 1 1 5 6 ) i i i i ““'“ i ... i i
FUND  SO U R C E (Thousands o f D o lla rs )
1 0 0 2  F ed e ra l R ece ip ls
1003  G F  M alch
1004  G F
1 00 5  G F /P rog ram  Receipts
1 03 7  GF/M onta l Health
1 156  Receipt Supported Serv ices

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

E stim n to  o f  an y  c u rren t y e a r  (F Y 2 0 0 8 ) c o s t : 0 0
PO S IT IO N S
Full-time
Pnrt-t:m e
Tem porary
ANALYSIS: (Attach a separata pago ifnecossary)
This legislation amends AS 08.88 Roal Estate Commission hy requiring errors and omissions insurance for real estate 
licensees, renaming Ihe real estate surety fund as tho real estate recovery fund and redefining the procedures and 
criteria used by the Real Estate Commission to make an award from the fund lo a person suffering a loss caused by 
certain misconduct of roal eslalo licenscos; and requiring a real ostate licensee to maintain an offico in the state.

This logi Jalion allows the division lo charge administrative costs to liconsoes for any administrative costs associated 
with tho E&O Insuranco. Costs to bo charged to licensees is unknown at this lime; howovor, in nccordanco with AS 
08.01.065 these costs will bo recovorod through tho licensing foes collected.

P repa red  by: 
Division 
Approvod by: 
Agoncy

Chris Wyatt. Adm inistrnlivo O lficer
C orporations. B usinoss , and P ro fess iona l Licensing

Phono (0 0 7 ) 2 6 9 -7 0 0 0  
Date/Timo 3/3/08 12 :14  PM

Emil R . Notti, C om m iss ioner Dato 3 /3 /2008
Commerce. Community, and Economic Dovclopmonl

(i!.,,.»j nmwoo; omiij Page 1 of 1



A L A S K A  S T A T E  L E G I S L A T U R E

HOUSE LABOR & COMMERCE COMMITTEE

REP. KURT  O L SO N
Cha irm an  K Pp M a rk  Neuman , V-Chnir Rep. C a r l  Gn lto
Slate Cap i lo l ,  R oom  17 Rep. j a y  Rainras Rep. Berta G a rdn e r
Juneau, A K  99801-1182 p e p Gabrie l le  LeDoux  Rep. Bob Buch
(907 )4 65 -2 693  FAX 465-3835

SPONSOR STATEMENT 

C S H B  357 (L&C) C la im s  A g a in s t  R e a l  E s ta te  L ic e n se e s

MB 357 enacts mandatory errors and om iss ions insurance for all real estate licensees 
and  brokers, and changes the current surety fund system to a recovery fund . E & O  
Insurance is s im i la r  to professional l ia b i l i t y  insurance of other professions, as it covers 
the c lients and customers in  the event of an honest mistake or neg l ig en t error in  a real 
estate transaction.

C u r ren t ly  there are two k inds of E & O  remed ies availab le: The first is vo lun ta ry  E & O  
that covers brokers and licensees w h o  choose lo  purchase the insurance; the second is 
the Surety F u n d  adm in is tered by the Real Estate Com m iss io n . N e ithe r rem edy offers 
the type of consum er protection necessary to protect the pub l ic  in  a transaction as large 
as pu rchas ing  a property. The  Surety F u nd  system has been in  p lace for 25+ years w ith  
very l itt le mod if ica t ion . The indus try  has taken a good look at the current system and 
both licensee and agents agree the current Surety F und  system is broken. W ith  the 
con t in ua l increase in property va lues and the h igh  costs associated w it h  hom e repairs 
the current l im i t  of $15,000 per c la im  is far too low . Most major hom e repairs today far 
exceed this $15,000 lim it . E & O  Insurance w o u ld  cover c la ims in v o lv in g  honest 
mistakes or neg l ig en t errors.

T he  purpose of this b i l l  is to he lp  protect the p ub l ic  by requ ir ing  every transaction to be 
covered , not just those w here the agent has vo lu n ta r i ly  purchased E &  O  insurance. As 
m any  of you  are aware H & O  insurance does not cover cr imes such as fraud am i 
convers ion  of trust, therefore, 1 IB 357 converts the ex ist ing Surety Fund  to a Recovery 
F und  and requires c la im s to be unco l lec t ib le  judgments  for acts requ ir ing  a license.

M anda to ry  E & () has been adop ted by 13 other states. Th is  b i l l requires the Real 
Estate C om m is s io n  to make basic E & O  insurance ava ilab le  at a reasonable rate to all 
licensees. I .icensees m ay obta in their ow n  E & O  insurance p ro v id ed  it meets the 
m in im u m  thresho ld amounts set bv the C om m iss io n .

The C om m is s io n  is responsib le to ensure that app licants have the requ ired H & O  
insurance in p lace before be ing  issued a license.



Add it io na l ly ,  this act clarif ies the requ irement for a real estate office in  Alaska to 
actua lly  be in  Alaska, as there are issues of regulatory superv is ion  of licensees and 
consumer protection w ith  cyber offices.



D iv is io n  o f  C o rp o ra t io n s , B u s in e ss and P ro fe s s io n a l L icen s ing

D E P A R T M E N T  O P

C O M M U N I T Y  A N D  
ECONOMIC DEVELOPMENT
C O M M E R C E

S T A T E  O F  A L A S K A

Sarah Palin, Governor 
Emil Notrr, Commissioner

HB 357 -  Real Estate E & O. Recovery Fund 
Testimony given by Jennifer Slrickler, Chief 

Division of Corporations, Business and Professional Licensing on 2-11-08

The Division of Corporations. Business and Professional Licensing generally supports the reform of the 
surety fund.
The Division concurs with the recommendations of the September 7, 2007 report by Legislative Audit 
that the Alaska Real Estate Commission should continue until 2016 and that certain aspects of the surety 
fund should be changed.
I lowever, the division would note that the bill as drafted would establish a mandatory errors and omission 
insurance program for all licensees as procured by the Real Estate Commission.
The division has worked with the Division of Insurance on the issues of E&O coverage as set out in the 
bill and would agree the bill needs to be amended.
1. Section 1, page 3, line 31. addition of item #11: requiring the AREC to establish the requirements of 
the errors and omissions coverage, including coverage requirements, limits of coverage, deductible 
amounts, and limitations on cancellation terms us a concern.
The AREC is a regulatory licensing entity, not equipped to establish insurance coverage. Alaska’s 
Division of Insurance would be more knowledgeable in establishing insurance coverage’s. Other 
professional licensing programs that require insurance coverage have parameters identified in statute 
(contractors, collection agencies, hearing aid dealers, etc.)
2. Item #12 that requires the AREC to procure and make available an errors and omissions insurance 
policy through the bidding process may not be the appropriate entity t' procure and administer coverage.
The AREC should not be engaged in promoting the sales of insurance,
3. Section 5, page 0, Line S. item (c) allows an individual to independently obtain an errors and 
omissions insurance coverage is appropriate, but should not be subject to parameters established by the

Idaho with respect lo their program. We stand ready to work with Insurance and others to effectuate 
meaningful revision to the current surety system.

P O  B o x  1 11 )8 06 ,Jun c .u i, A K  W K f 1 (IH1I6 
T e le p h o n e  (0 0 7 )  ir>f> 253*1 Bax ; (OUT) -165-297*1 W c Iim u  w w w .c o in tn m c  suit* a k .ii> /n c t

http://www.cointnmc


MANDATED PROGRAM CHART  
as of January 1, 2008

S T A T E

C O V E R A G E  
R E Q U I R E D  F O R  
F I R M  L I C E N S E

P E R  C L A I M  
L I M I T

A G G R E G A T E
L I M I T D E D U C T I B L E P O L I C Y  P E R I O D

G R O U P  
P R E M I U M  

P e r  L i c e n s e e
W H O

C O L L E C T S

C o l o r a d o Y e s S  1 0 0 . 0 0 0 5 3 0 0 . 0 0 0 S O  d e f e n s e  
$ 1 , 0 0 0  d a m o g o s

1  y e a r
1 / 1 / 0 8 -  1 / 1 / 0 9

5 2 4 3 C o m p a n y

I d a h o Y e s $ 1 0 0 , 0 0 0 S 3 0 0 . 0 0 0 $ 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

1  y e a r
1 0 / 1 / 0 7 - 1 0 / 1 / 0 8

$ 1 6 5 C o m p a n y

I o w a Y e s S  1 0 0 . 0 0 0 $ 1 0 0 , 0 0 0 N o n e 1  y e a r
1 / 1 / 0 8 - 1 / 1 / 0 9

$ 1 5 0 C o m p a n y

K e n t u c k y N o $ 1 0 0 , 0 0 0 $ 1 , 0 0 0 , 0 0 0 N o n a 1  y e a r
4 / 1 / 0 8  - 4 / 1 / 0 9

$ 1 4 0 C o m m i s s i o n

L o u i s i a n a Y e s $ 1 0 0 , 0 0 0 5 3 0 0 . 0 0 0 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

1  y e a r
1 / 1 / 0 8  - 1 / 1 / 0 9

$ 1 8 4 C o m m i s s i o n

M i s s i s s i p p i N o $ 1 0 0 , 0 0 0 $ 5 0 0 , 0 0 0 1 1 , 0 0 0  d e f e n s e  
$ 1 ,0 0 0  d a m a g e s

1  y e a r
7 / 1 / 0 7  - 7 / 1 / 0 8

$ 2 0 5 C o m p a n y

N e b r a s k a N o $ 1 0 0 , 0 0 0 $ 3 0 0 , 0 0 0 O d e s s a  
$ 1 , 0 0 0  d a m a q o c

1  y e a r
1 / 1 / 0 8  - 1 / 1 / 0 9

$ 1 3 5 C o m p a n y

N e w M e x J c o N o $ 1 0 0 , 0 0 0 $ 5 0 0 , 0 0 0 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

1  y o a r
1 / 1 / 0 8 - 1 / 1 / 0 9

$ 2 0 0 C o m p a n y

N o r t h  D a k o t a N o $ 1 0 0 , 0 0 0 $ 5 0 0 , 0 0 0 $ 1 , 0 0 0  d o f o n s e  
$ 1 , 0 0 0  d a m a g e s

1  y o a r
1 / 1 / 0 8 - 1 / 1 / 0 9

$ 1 4 0 C o m p a n y

R h o d e  I s l a n d N o $ 1 0 0 , 0 0 0 $ 5 0 0 , 0 0 0 $ 1 , 0 0 0  d e f e n s o  
$ 1 , 0 0 0  d a m a g e s

2  y e a r s
4 / 3 0 / 0 6  -  4 / 3 0 / 0 8

$ 1 6 0 / 2  y e a r C o m p a n y

S o u t h  D a k o t a N o $ 1 0 0 , 0 0 0 $ 5 0 0 , O u O $ 5 0 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

1  y e a r
1 / 1 / 0 8 - 1 / 1 / 0 9

$ 1 3 0 C o m m i s s i o n

T e n n e s s e e N o S  1 0 0 , 0 0 0 $ 3 0 0 , 0 0 0 $ 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

2  y e a r s  
1 / 1 / 0 7 - 1 / 1 / 0 9

$ 2 5 6 / 2  y e a r C o m p a n y

W y o m i n g N o 5 1 0 0 . 0 0 0 S 5 0 0 . 0 0 0 $ 1 , 0 0 0  d e f e n s e  
$ 1 , 0 0 0  d a m a g e s

1  y o a r
1 / 1 / 0 0  -  1 / 1 / 0 0

$ 1 5 0

.
C o m p a n y



R e a l E s t a t e  E r r o r s  a n d  O m i s s i o n s  P r o g r a m  
M a n d a to r y  S t a t e  P r o g r a m s  

M a x im u m  A n n u a l P r e m iu m  a n d  C u r r e n t  G r o u p  P r o g r a m  P re m iu m
D ecem be r 6, 2007

State Maximum Annual Premium Group Premium as of

Colorado Not App licab le $243

Idaho $200 $165

Iowa Not Applicab le $150

Kentucky $200 $140

Louis iana $500 $184

M ississipp i $250 $205

Nebraska $500 $135 (WUG)

New  Mexico $200 $200

North Dakota "reasonable” as determ ined by 
Real Esta te Comm ission

$140

Rhode Island Not App licab le $160 (2 -y e a r prem ium )

South Dakota Not Applicab le $130

Tennessee ‘ reasonable* as determ ined 
by Real Estate Comm ission

$256 (2 -y e a r prem ium )

W yom ing $300 $150
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I d a h o  S t a t u t e s

TITLE 54
PROFESSIONS, VOCATIONS, AND BUSINESSES 

CHAPTER 20 
IDAHO REAL ESTATE LICENSE LAW

54-2011. E R R O R S  AND OUSSIONS INSURANCE. (1) Each lic e n se e  who is
a c t iv e ly  lic e n s e d  under t h is  chap te r s h a l l ,  as a c o n d it io n  to  l ic e n s in g ,  c a r ry  
and m a in ta in  e r ro rs  and om iss ions insu rance  to  cove r a l l  l ic e n s e d  a c t i v i t i e s  
under the  p ro v is io n s  o f  t h is  cha p te r.

(2) The commission s h a l l  make th e  insu rance  re q u ire d  under the  p ro v is io n s  
o f  th is  s e c t io n  a v a ila b le  to  ^sch L icensee by c o n tra c t in g  w ith  an in su rance  
p ro v id e r fo r  e r ro rs  and om iss ions insu rance  coverage fo r  each lic e n s e e  a f t e r  
c o m p e tit iv e , sea led  b id d in g  in  accordance w ith  chap te r 57, t i t l e  67, Idaho 
Code. Tho exac t premium s h a ll  be se t by th e  commission by n o t io n .

(3) Any p o l ic y  o b ta in e d  by th e  commission s h a l l  be a v a ila b le  to  each 
lic e n se e  w ith  no r ig h t  on th e  p a r t o f  the  insu rance  p ro v id e r to  ca ..ce l
coverage fo r  any l ic e n s e e .

(4) Each lic e n se e  s h a l l  have the  o p t io n  o f o b ta in in g  e r ro rs  and om iss ions 
insu rance in d ep end en tly , i f  th e  coverage con ta ined  .in an in dependen tly  
ob ta in ed  p o l ic y  com p lies w ith  the minimum requ irem en ts e s ta b lis h e d  by the  
commission.

(5) The commission s h a ll de te rm ine th e  terms and c o n d it io n s  o f  coverage 
re q u ire d  under the  p ro v is io n s  o f  t h is  s e c t io n  in c lu d in g , bu t no t l im i t e d  to ,  
the  minimum l im i t s  o f coverage, th e  p e rm is s ib le  d e d u c t ib le  and th e  p e rm is s ib le  
exem ptions .

(6) A lic e n s e e  seek ing  to  c b ta in  o r renew an a c t iv e  lic e n s e  s h a l l  c e r t i f y  
to  the commission th a t he is  in  compliance w ith  th e  insu rance re qu irem en ts  o f 
th is  s e c t io n . A lic e n s e e  who e le c ts  no t to  p a r t ic ip a te  in  the insu rance  
program adm im s te re d  by the  commission s h a l l  o b ta in  a c e r t i f i c a t e  o f  coverage, 
s igned by an a u th o riz e d  agent o r employee o f  Che insu rance  c a r r ie r ,  r e f le c t in g  
p ro o f o f in su rance  m eeting th e  requ irem en ts  e s ta b lis h e d  by the  s o m is o io n .
Upon request by th e  commission the  lic e n se e  s h a ll produce the  c e r t i f i c a t e  fo r  
in s p e c t io n .

(7) I f  the  commission is  unab le to  o b ta in  e r ro rs  and om iss ions insu rance  
coverage to  in s u re  a l l  l ic e n se e s  who choose to  p a r t ic ip a te  in  th e  insu rance  
program a t a reasonab le  premium, no t to  exceed .wo hundred d o l la r s  ($200) per 
yea r, pe r lic e n s e e , tho requ irem en t o f in s u ra n t '' coverage as p ro v id e d  in  th is  
se c tio n  s h a ll  be v o id  d u r in g  th e  a p p lic a b le  c o n tra c t p e r io d .

(9) T.he commissi n is  a ls o  s p e c i f i c a l l y  empowered to  charge and c o l le c t  
an a d m in is t ra t iv e  fee  in  a d d it io n  to  the premium pa id  from each lic e n s e e  who 
ob ta in s  e r ro rs  and om iss ions insu rance th rough  the  commission c o n t ra c t ,  which 
fee s h a ll no t exceed ten  d o l la r s  ($10.00) per lic e n s e e . Th is a d m in is t r a t iv e  
fee s h a ll be o f an amount s u f f i c ie n t  to  ra is e  th a t revenue re q u ire d  to  
a d m in is te r th e  p ro v is io n s  o f  t h is  s e c t io n . The l im i t  in  sub sec tio n  (7) o f  t h is  
s e c tio n  a p p lie s  o n ly  no premium coa t and no t to  any a d m in is t ra t iv e  fee 
charged.
fh* J(UNo Cod4 la AVftlltbl« on th# Inu ina t by Id*U U ^ liU tiu #  aa « public a«rvLo«
T h i 9 i n M r i v f t t  v « r » i o a  o f  U m  I i i * ) n  C c * l -  • * /  rx> t  t> -  u » * d  f e e  c u w M r c i * !  f n * r p o » * « .  M r  m j  t H l «  
d i t l U a a  M  p u b U i b * d  o r  f o r  c m i M i c i a l  a a l t  w i t h o u t  — p r — • •  w v l t U o

Sstusll th.c.IdaJio Statutes
Available Reference: Search Instructions
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Added by Acts 1963 , N o . 3S1,§§ I .A c ts  1 9 8 9 ,N o. 655,§§ I .e f f . J a n .  1 , 1990 ; Acts 1995 , No. 1207,§§ I .
§§1466. E r ro r s  »nd om iss ion s In su rance ; m anda to ry  For a l l licensees
A . A ll active licensees licensed in accordance with the provisions o f  this Chapter arc mandated to carry erro rs and 
om issions insurance to cover a ll activities contemplated under this Chapter.

B . The comm ission sha ll make the insurance mandated under this Section ava ilab le  to a ll licensees by contracting 
with an insurance p rov ide r having a current rating in A .M . Best o f  A o r  better fo r  a group po licy  after competitive, 
sealed bidding and awarding such contract pursuant to requirements established by the comm ission. Such issuonce 
and award sha ll be exempt from  Die provisions o fC hap te rs 16 and 17 o fT i t le  3 9  o f  the Louisiana Revised Statutes 
o f  1950.

C . Any po lic y  obtained by  the commission must be availab le to a ll licensees with no right on the part o f  ihe 
insurance p rov ide r to cancel any licensee,

D . Licensees sha ll have the option o f  obtaining errors and om issions insurance independently, provided that the 
coverage contained in such policy complies with the m inimum requirements established by the comm ission.

E. The comm ission sha ll determ ine the terms and conditions o f  coverage mandated under this Section, including but 
not lim ited to the m inimum  lim its o f  coverage, the perm issible deductib le, and perm issib le exemptions.

F. Each licensee shall be notified o f  the required terms and conditions o f  coverage fo r  the annual po licy at least 
thirty days p r io r  to the annual renewal date. A certificate o f  coverage, show ing com p liance with the required terms 
and conditions o f  coverage, must be filed  with the commission by the annual license renewal date by each active 
licensee who opts not to participate in the group insurance program  adm inistered by the comm ission .

G . Acrive licensees applying fo r inactive status and those licensees renewing their license while in an inactive status 
may do so w ithout the required coverage mandated by this Section.

H . Should the comm ission be unable to obtain errors and om issions insurance coverage to insure a ll licensees who 
chose to participate in the group insurance program  at a reasonable cost, not to exceed five hundred do lla rs  fo r 
coverage, the insurance requirement mandated by this Section sha ll bo vo id  during the applicab le contract year.

Acts 1988 . N o. S49,§§ l.c fT .J a n . 1 ,1 9 9 0 ; Acts 1989 , No. 655,§§ l.c tT . Jan. 1 , 1990 ; Acts 1 9 9 5 ,N o . 1207,§§ 1; 
Acts 1997 . No. 845,§§ I ; Acts 2 0 0 1. N o. 924,§§ I .
§§1467. Agency
A . Licensees sha ll p rovide the parties to a real estate transaction with an agency disclosur nforrnational pamphlet, 
and where applicable , a dual agency disclosure fo rm  as mandated under R .S . 9 :3 8 9 7 .

B . The comm ission may prescribe such agency disclosure form s o r  pamphlets as it debris necessary fo r the 
enforcement o f  this Section.

Acts 1991. No. 3S4.§§ I .e lT .J a n . I , 1992; Acts 1997, No. 32.§§ I 
§§1468. P sy cho log ica lly  Im pacted p ro p e rty
A . The fact o r suspicion that a property might be o r is psycho log ica lly  impacted, such impact being the result o f  
facts or suspicions, including but not lim ited to:

( 1 )  That an occupant o f  rea l property is, o r was ar any time susjiccted to be, in fected , o r  has been infected with 
Human Jmmuiio-deficiency V irus o r  diagnosed with Acquired Immune D efic iency  Syndrom e, o r any other disease 
which has been determ ined by medical evidence ro be highly un lik e ly  to be transmitted through the occupancy o f  a 
dwelling p lace; o r

(2 )  That the property was, o : was at any lim e suspected to have been, the sire o f  a hom icide, o r other fe lony , or a 
suicide, is noi »  material fa d  o r material defect regarding the cond ition o f  real estate ihai must be disclosed in a real 
estate transaction.

B . N o cause o f  action sha ll arise against an ow ner o f real estate o r his or Iter agent fo r the fa ilu re to disclose to the 
transferee lhat the tn n s fe ired  property w»t psycho log ica lly  impacted as defined m Subsection A.

Acis 1991, No. 33(■>.§{ 1.
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4 3 - 2 3 -1 8 . In ju n c t io n s  a u th o r iz e d  t o  e n fo r c e  law . If any person or entity has engaged 

in any act or practice that constitutes or will constitute a violation o f tnls chapter, the commission 
may commence an action in the district court o f the county In which tho person or entity resides 
or in the district court o f Ihe county in which the act or practice occurred for an injunction lo 
enforce compliance with this chapter or rules adopted by the commission. The commission is 
not required to give any bond for commencing this action. Upon a showing that tho person or 
entity has engaged in any act or practice in violation of this chapter o r rules adopted by the 
commission, the district court may enjoin the act or practice and may make any order necessary 
to conserve, protect, and disburse any funds involved.

4 3 - 2 3 -1 9 . E r r o r s  a n d  o m is s io n s  In s u r a n c o  re q u ire d  o f  s a le s p e r s o n s  a n d  b r o k e r s  -
Rules. The real estate commission shall adopt rules pursuant to chapter 28-32 requiring as a 
condition o f licensure that, effective January 1, 2002, and thereafter, all real estate salespersons 
and brokers, except those who hold inactive licenses, carry errors and omissions insurance 
covering all activities contemplated under this chaptei.

4 3 - 2 3 -2 0 . G ro u p  In s u ra n c e  c o v e r a g e  a u th o r iz e d  - In d e p e n d e n t  e r r o r s  a n d  
o m is s io n s  c o v e r a g e . The real estate commission may negotiate by bid with an insurance 
provider fo r a group policy under which coverage is available to all licensees with no right on the 
part o f the insurer lo cancel coverage provided to any licensee, except as provided by rules 
adopted by the commission. A licensee may obtain errors and omissions insurance 
independently if the coverage complies with the minimum requirements established by the 
commission.

4 3 - 2 3 -2 1 . C o m m is s io n  to  d e te rm in e  c o n d it io n s  o f  e r r o r s  a n d  o m is s io n s  c o v e r a g e . 
The real estate commission shall determine the terms and conditions of errors and omissions 
coverage required by this chapter, including the minimum limits o f  coverage, the perm issible 
deductible, and the permissible exceptions.

4 3 - 2 3 -2 2 . N o t ic e  o f  t e rm s  a n d  c o n d i t io n s  o f  o r r o r e  a n d  o m is s io n s  -  C e r t i f ic a te  o f  
c o v e r a g e . Each licensee must be notified o f the required terms and conditions o f coverage a t 
least th irty days before the annual license renewal date. A certificate o f coverage, showing 
compliance with the required terms and conditions o f coverage, must be filed annually with the 
real estate commission by each licensee who elects not to participate in the group insurance 
program administered by the real estate commission.

4 3 - 2 3 -2 3 . E r r o r s  a n d  o m is s io n s  c o v e r a g e  n o t  r e q u ire d  I f  p re m iu m  lim it 
u n o b ta in a b le . If the real estate commission is unable to obtain errors and om issions insuranco 
coverage at a reasonable premium, the errors and omissions insurance requirement o f this 
section docs not apply during the year for which coverage cannot be obtained.

Page No. 12
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(g) A broker may be compensated by more than one (1) party for services in a 
transaction, if those parties have consented in writing to the shared payment prior to 
seller and buyer entering into a contract to buy or sell.

(h) An agreement authorizing a broker who originally agreed in writing to act as an agent 
to a buyer or seller with respect to a particular real estate transaction to act instead as an 
intermediary to that party, shall provide that the party agreeing to the new relationship 
shall not be liable for any commission greater than the commission the party would have 
been liable to pay under the initial agreement. Any contract provision in violation of this 
subsection is void and unenforceable.

33-28-309. Disclosure type.

Any disclosure under W.S. 33-28-306 shall be in a font size of 12 point or greater.

ARTICLE 4 - ERRORS AND OMISSIONS INSURANCE

33-28-401. Errors and omissions insurance; rulemaking authority; commission duties; 
certificate of coverage; administrative fee.

(a) Beginning January 1, 2008, an applicant for n real estate license pursuant to W.S. 33- 
28-106, a licensee renewing a license or an inactive licensee activating a license pursuant 
to W.S. 33-28-118, shall submit proof of insurance coverage through the group plan 
provided pursuant to this section or through certification of optional coverage.

(b) The commission shall moke errors and omissions insurance avuilablc to all licensees 
by contracting with an insurer fora group policy aHer competitive bidding. Any group 
policy obtained by the commission shall be available to all licensees and shall prevent the 
insurer from canceling any licensee. Licensees may obtain errors and omissions insurance 
independently if the coverage complies with the minimum requirements established by 
the commission.



(c) The commission shall promulgate rules and regulations necessary to specify the terms 
and conditions of coverage required under this section, including the minimum limits and 
terms of the coverage, the permissible deductible and permissible exemptions. Each 
licensee shall be notified of the required terms and conditions at least thirty (30) days 
prior to the license renewal date. Each licensee who elects not to participate in the group 
program administered by the commission shall file a certificate of coverage showing 
compliance with the required terms and conditions with the commission by the license 
renewal date.

(d) If die commission is unable to obtain errors and omissions insurance coverage to 
insure all licensees who elect to participate in the group program, al a reasonable annual 
premium not lo exceed three hundred dollars (S300.00) per licensee, the errors and 
omissions insurance requirement of this section shall not apply during the year for which 
the commission cannot obtain the errors and omissions insurance coverage. The 
maximum premium amount shall be adjusted annually by the annual rate of inflation in 
this state for the preceding twelve (12) month period as calculated by the department of 
administration and information.

(e) The commission shall charge and collect an administrative fee in addition to the 
premium paid from each licensee who obtains errors and omissions insurance through the 
commission. This administrative fee shall be of an amount sufficient to cover the 
administration of this section and shall not exceed ten percent (10%) of the premium. The 
maximum premium specified in subsection (d) of this section applies only to premium 
cost and not to any administrative fee charged.
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E rrors & Omissions Insurance: The 
Experience of States with M andatory 
Program s for Real Estate Licensees
James E. Larsen" anil Joseph W. Coleman**
Abs t rac t .  Empirica l and survey data collected from parties in states that require real estate 
licensees to have errors anJ omissions insurance is presented and analyzed. Satisfaction 
with the mandatory system was expressed hy 6 8%  o f  licensees and 8 9 %  ol regulators. 
Variables that are signilicanlly related lo licensee satisfaction are identified. Perhaps most 
importantly , licensees who have operated under both voluntary and mandatory systems 
are more satisfied than those who have operated exc lusive ly under a mandatory 
system. Motivations fo r  mandating errors and omissions insurance include the desire to 
provide consumer and licensee protection, and a ffo rdab le  premiums lo r  licensees. 
Recommendations fo r  regulators considering mandating E & O  insurance ate presented.

Introduction
E rro rs  and om iss ions  ( E & O )  insurance is the functiona l equ iva lent o f  the p ro fess iona l 
l iab i l i ty  insuiattcc carr ied by physic ians, attorneys, architects, and o th e r p ro fess iona ls . 
Th is  type o l  insurance p rov ides  a means to indemnify  c lien ts and customers who  are 
f inanc ia l ly  damaged by an honest mistake o r  negligent e r r o r  made by a real estate 
l icensee, which , in turn, protects the licensee because a c la im  tiled against a licensee 
without E & O  insurance can be both linaticin l ly and p ro fe s s ion a l ly  d isastrous. C la im s  
tiled against teal estate licensees run the gambit f rom  fa i lu re  lo  negotiate a sale lo  
n i is icpresen lat io i i o f  a p rope rty 's  physica l cond it ion , but accord ing  to Evans (201 )0 ), 
8 0 %  o f  lawsuits against b roke rs  ate brought by buyers , and two-th irds o f  those have 
to d o  with the cond it ion  o f  the property .

Cu rren t ly ,  teal estate licensees in thirty-eight states in . . . vo lun ta r i ly  obtain E & O  
insurance , but cove rage  is mandato ry  in twe lve states. P roponents  o f  mandatory 
coverage assert that a m andato ry  prog tain he lps ensure that consumers  w i l l  be 
protected because a l l .  not just some , l icensees have coverage . L ike  o ther types o f  
insurance , the E & O  insurance matke l has experienced substantia l t ightening in recent 
years . M any  m su ianee com pan ies  have stopped witting E & O  po lic ies  o r  have great ly  
increased p rem ium s , m ak ing  it d i f f icu lt  lo r  some licensees to obtain cove rage . Some  
rea l estate c om m iss ione rs  at the JODJ A K !  1.1 .0  Annua l Meeting reported that they 
c ou ld  not Itnd an insurance p ro v id e r  w i l l ing  lo  quote cove rage  at any price, However, 
st.ties that have mandated cov e rage at range fo r  a g roup p o l ic y  fo r  the ir l icensees, and 
based on the com m en ts  received I tom  licensees and regu la to rs  in Ihe present study, 
it is apparent that the ava i lab i l i ty  o f  these g roup  p rog ram s he lps to make E & O  
msu ianee  ava i lab le  at a f fo rd ab le  rales.

Wii|.|)t Stale I ' l l i u i ' l l y .  Dayton. O il JS IJ5 m |.mns laiM'iiO uny-lil vita 
WnylH Slate I'ltiveiM ij. D .aun i. O il -I VMS m n>s?|i|i viileitiaot*1 wti|'lit e.ln
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The National Association o f REALTORS ' (2003) provides evidence that most agents 
and brokers have an appreciation o f E&O  insurance. N A R ’s survey data indicates that 
nationw ide 83% o f all agents and 73% o f all brokers have coverage. S titz (2004) 
provides insights into why some REALTORS are not covered in stales where coverage 
is voluntary. He reports that approximately 8% o f all members o f  the Ohio Association 
o f  REALTORS" do not have E&O  insurance: 3% indicated coverage was too 
expensive. 1.8% slated that they did not believe il was necessary, 1.3% indicated that 
they intended to obtain coverage but had not yet done so and 0.4% stated that they 
cannot obtain coverage due to previous claims. The re latively low  prem ium available 
through the group program in mandatory states may be attractive to many licensees 
in voluntary states who already have coverage, as well as those who cla im  the reason 
they lack coverage is due to high premiums. Mandatory coverage would also like ly  
be motivational fo r licensees who are procrastinating in obtain ing coverage, good news 
fo r those who assert that they are uninsurable anil resisted by those who believe 
coverage is unnecessary.

The purpo.e o f this study is tw ofo ld ; the lirst is to present inhum ation that may be 
useful to stiK ' policymakers contemplating a mandatory E&O  insurance program fo r 
the ir real estate licensees. To accomplish this objective, the experience o f  parties in 
states w ith  existing mandatory programs is investigated using survey data collected 
from  both real estate regulators and licensees operating in mandated states, and 
em pirica l data collected from  the preeminent mandatory E&O  insurance contract 
adm inistrator. Despite the importance o f E&O  insurance, a search o f  both the real 
estate and insurance literature revealed no published academic papers that address this 
topic. Therefore, the second purpose o f this paper is to start Id ling  this gap in the 
lite ra ture .1

The remainder o f the paper is organized as fo llows. In the next section, the states that 
have a mandatory E&O  insurance program are identified. Survey data collected fiom  
licensees in the mandatory states is presented in the th ird section and is analyzed in 
the fourth section. In the fifth  section, in form ation obtained from the insurance 
industry and state real estate regulators is presented, The sixth section contains 
locommcm laiions lot tegulators contemplating the implementation o f  a mandatory 
E&O  insurance program, and a conclusion is presented in the last section.

S la te s  with M and a to ry  K & O  P rog ram s
The twelve stales listed in the lust column o f E xh ib it I currently rc ip iire their active 
real estate licensees to have E&O  insurance. Exam ination o f  the second colum n ol 
E xh ib it I reveals that Kentucky, in 10S7. was the lirst to implement a mandatory E &O  
insurance program, and that New Mexico and North Dakota, in 2002. are the most 
recent stales to do so,' A lso shown in Exh ib it I are data on each state’s population, 
number o f real estate licensees and the number o f licensees as a percentage o f 
population. The smallest state w ith a mandatory E & () program in terms o f both 
population and number o f  licensees is N in th  Dakota. I he most populace state w ith  a

VOI.EMI. K. NtMUI It I. 201 is 
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E xh ib it 1
Twelve States with Mandatory E&O

E&O 200 4  E stim ated  %  o f  Active
M anda to ry  2 0 0 4  Active S ta te L icensees to

S ta te S ince Licensees Popu la tion P opu la tion

C o lo ra d o 1 -1 -1998 31 ,9 6 3 4 ,5 5 0 ,6 8 8 0 .7 0
Idaho 12 -31 -1993 6 .005 1 ,366 ,332 0 .44
Iow a 7-1 -1991 7 ,899 2 ,9 4 4 ,0 6 2 0 .27
Kentucky 4 -1 -1987 24 ,8 48 4 ,1 1 7 ,8 2 7 0 .60
Lou is iana 1-1 -1990 14 ,324 4 ,4 9 6 ,3 3 4 0 .32
M ississ ipp i 7 -1 -1994 8 ,005 2 ,881 ,281 0 .2 8
N eb raska 1 -1 -1993 7 .363 1 ,739 ,291 0 .4 2
N ew  M ex ico 1-1-2002 9 ,650* 1 ,874 ,614 0 .51
N orth  D akota 1-1 -2002 1,750 633 ,8 37 0 .2 8
R hode  Is land 7 -12 -1990 6 ,2 2 3 1 .076 ,164 0 .5 8
S ou th  D ako ta 8 -1 6 -199 3 2 ,6 4 9 7 64 ,309 0 .3 5
Tennessee 12 -31 -1990 3 0 ,3 39 5 ,8 4 1 ,7 4 3 0 .52

N ote :
■Total licen sees : the licensing  o ffic ia l at the N ow  M exico RfcC did no t know  tho n um be r o f  inactive 
llc on soo s  in this to ta l.

m and a to ry  p ro g ram  is T ennessee  and  the state with the most l icensees  is C o lo r a d o .  
Iow a  (C o l o r a d o )  has tip* lowest (h ig h es t )  percen tage o l  l icensees to  p opu la t io n .

The Licensee Survey

A su rv ey  was de l iv e re d  v ia  em a i l  to 1 . 0 6 9  R H A I .T O R S  l icensed  in o ne  o f  the tw e lve  
states that requ ire  h<VO in su ran c e .1 T h e  names o l  the l icensees  t o  w h om  the su ivc y  
was em a i le d  w c ie  ob ta ined  us ing ;i " l i n d  a R l iA I . T O R  "  sea rch  eng in e  a va i la b le  on  
the M A R  w eb s i te .1 T o  be e l ig ib le  to  rece ive  the survey , the l icensee  was requ ired  to 
have  an in d iv id ua l ( r a th e r  than a c om p a n y )  em a i l  add ress Ih e  ic s u l l s  sh o u ld  be 
v iew ed  w ith  s om e  cau t ion  because o f  the re la t iv e ly  sm a l l  s am p le  s i /e  and  because  it 
is u n d en t  what In .is. it any. the data s om c e  a ttd /o i  Ihe " i n d i v id u a l  em a i l  a d d re s s "  
requ irem en t in t roduces . I he resu lts  a re  in teresting nonethe less .

l \ v o  h und red  one  re sp on se s  w c ie  rece ived , an o v e r a l l  response  rate  o f  I S . S * . I n  an 
attempt to  enhance  the tespo i isc  ta le ,  the su rvey  was kept b r i e f  (e igh t  q u e s t io n s ) .  The  
o n ly  d em og ra p h ic  in h u m a t io n  c o l le c te d  on  the su rvey  was the n um be r  o f  y ea rs  the 
re sp onden t  had w o rk e d  in tea! estate. R e sp onden t  gende r  was iden ti f ied  f r o m  a varie ty  
o l  In te rne t s o u i c e s "  A p p io v im a te lv  IS ' I  o l  the responden ts  w c ie  fem a le  and  52'I 
were  m a le .  I-A iimmation o l  the data m  I v li ih it 2 , vvheie le sp on dcn t  tenu re  in rea l
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E x h ib i t  2  
L ic e n s e e  Y e a r s  in  R e a l E s t a t e

S ta to N M ean Low High Std . Dev.

C o lo ra d o 9 19.8 7 35 9 .9
Idaho 26 12.5 1 30 9 .3
Iow a 6 17.8 8 35 10.3
Kentucky 12 17.3 6 35 10.2
Lou is iana 11 17.3 6 33 9 .9
M ississ ipp i 20 1b 3 6 32 9 .5
N eb raska 7 22.3 7 42 12.6
N ew  M ex ico 19 15.3 3 33 11.2
N orth  D ako ta 23 15.3 1 34 10.1
Rhode Is land 21 13.9 1 33 10.3
Sou th  D ako ta 21 17.6 1 35 11.0
Tennessee 26 18.5 9 30 8 .0
Total 201 16.4 1 42 10.0

estate is detailed, reveals that as a grot the respondents havc substantial real estate
experience: their average tenure in al estate is 16.1 years, 7

The licensee sur\ ey conuilined (among othersi the fo llow  in:i  three qu -stions:

■ D id you obtain your current [•& 0  po licy through your state s.pon sored
program ■>

■ I f  E&O insurancie was not mandatory and you could continue to obtain
it at the same pi cm ium  you aire currently paying. would you continue
to he covered?

■ W ho pays you r i.& O  prem ium? (w ith  (he fo llow ing  choices: You, Your 
broker, ami Shared by you and you i broker).

i-xam iiia 'io i) o f  l : \h ib it  5. where the responses to these questions are detailed, reveals 
that l l ' . i  o f respondents obtained their H&O  coverage through their slate-sponsored 
provider w h ile  2K9J obtained their coverage independently." The m a jority  (9 2 .4 '. ') o f 
the respondents indicated that they would continue lo  cany insurance even i! it were 
not mandatory w h ile  7 W , indicated t tat they would not. It is not uncommon fo r sales 
associates to shoulder much ot the cost o f  conducting business, Therefore, it is not 
surpris ing that N .L I'.r indicated that they pay for the ir I :.& 0  coverage. However. I I.4H  
reported that the ir broker paid the ptem ium and 5.5( i indicated that Ihe cost ssas 
shared between them and the ir broker

Survey partic ipants were also asked: "H ow  many cla ims have been tiled against your 
l-.iYO po licy? Exam ination o f l-s lidm  d. where the ics ii'is  are detailed, reveals that

VO I I'M  I X N llM HF .K  1. .'I HIS 

Roproducod with permission d !  tho copyright owner. Furthor toproduction prohibited without pormiss lon



liriois i i  Omissions InMmtnsv (.5

E x h ib i t  3
L ic e n s e e  R e s p o n s e  t o  T h re e  S u r v e y  Q u e s t i o n s

W ou ld  
C ontinue 
C ove rage 
Even if Not
M anda to ry  W h o  Pays E&O Prem iun t

S ta te Yes No Yes No Licensee
Licensee's
B roke r

S h a red  betw een 
L icensee and B roke r

C o lo ra d o 8 1 6 3 9 0 0"
Id ah o 17 9 25 1 21 4 1
Iow a 2 4 5 0* 2 3 1
Kentucky 10 2 11 1 12 0 0
Lou is iana 8 3 9 2 3 2 1
M ississ ipp i 17 2 ‘ 19 0* 18 1 1
N eb raska 6 1 7 0 6 1 0
N ew  M exico 16 3 18 0* 13 3 3
N orth  D ako ta 12 11 29 2* 15 6 2
R h od e  Is land 8 13 17 4 13 1 2
S ou th  Dakota 19 2 20 I 21 0 0
Tennessee 21 5 25 1 24 2 0
Total 144 56 182 15 167 23 t l
Vb o f  Total 7 2 .0 28  0 92 .4 7.6 83.1 11.4 5 .5

N otes :
"Ono re sp ond en t d id not re sp on d  to  question . 
' C o lo ra d o  has a  s ing le -c la ss  licen see  sys tem .

N5, | ''r o f  the respondents indicated that they had never had an (•.&() c la im  filed attains! 
lliem . However. I4.0C{ indicaied that one or more claims had been Ii loci against them, 
( iiv e n  in fo rm ation presented later in this paper concerning the total number ot claims 
in each stale, it is not surprising that the m a jo tity  ol the respondents have not been 
involved in a c la im . On the other hand, licensees w ith  a cla ims history may he 
overrepresented in the sample, but this facilitates a subsequent comparison ol the two 
groups,

I tccnsccs were asked to respond to ihe fo llow mg question: "H ow  satisfied are you 
w ith  yom experience w ith  mandatory I - & 0  insurance coverage?”  Possible tesponses 
included: "v e iy  satisfied." "sa tis fied ." "neu tra l." "d issa tis fied " and "ve ry  
dissatisfied.”  Hxam inatioti o f  l-.xlnhit .'s. where the icstilis  are detailed, reveals that the 
mandatory programs have been la iily  well leeeived hy respondents: 2.TV< icportcd 
being very satislied. 44 y i  wcie satisfied. 2‘P.r were iieutra! and .W  were dissatisfied. 
None indicated that they were very dissatisfied. Note that M rA o f the respondents 
w cie at least satislied. This lig tiie  is s ign ifican tly higher than exists in at least one

E&O
C ove rage  
Thru  S tate 
P lan

Rep roduced  with perm ission o f Iho copyright owner. Fu rlh o r reproduction prohibited without perm ission.



Mt Journal dI Real Estate Practice and Education

E x h ib i t  4
N u m b e r  o f  E & O  C la im s  F i le d  A g a in s t  R e s p o n d e n t s

S ta te Z ero O ne Two Throe Fou r o r  M ore

C o lo ra d o 8 1 0 0 0
Idaho 23 1 1 1 0
Iow a 5 1 0 0 0
Ken tucky 11 1 0 0 0
Lou is iana 9 1 0 0 1
M ississ ipp i 15 5 0 0 0
N eb raska 6 0 1 0 0
N ow  M ex ico 16 3 0 0 0
N orth  D ako ta 19 4 0 0 0
Rhod e  Is land 18 3 0 0 0
S ou th  D ako ta 18 3 0 0 0
T ennossoo 23 3 0 0 0
Total 171 26 2 1 1

E x h ib i t  5
L ic e n s e e  S a t i s f a c t i o n  w i t h  M a n d a t o r y  E & O

Very Very
S to to Sa tis fied S a tis : cd N eutra l D issa tis fied D issa tisfied Total

C o lo ra d o 2 5 1 1 0 9
Id ah o 2 11 12 1 0 26
Iow a 0 5 1 0 0 6
Ken tucky 7 2 3 0 0 12
Lou is ian a 4 3 3 1 0 11
M iss iss ipp i 5 10 5 0 0 20
N eb raska 2 4 1 0 0 7
N ew  M ex ico 4 7 6 1 0 18*
N o rth  D ako ta 5 14 4 0 0 23
R h od e  Is la n d 4 7 8 2 0 21
S ou th  D ako ta 5 8 6 0 0 21
Tennessee 7 13 6 0 0 26
Total 47 89 58 6 0 200
%  o f  T ota l 23 .5 4 4 .5 29.0 3 .0 0 100 .0

N o lo :
*One ro sp on rio n t d id  not lo  re sp on d  lo  th is question .

VOl l 'M l.  K NtJMRI K I .’(HIS
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voluntary state. Overall REALTOR satisfaction w ith  E&O  insurance in Oh io was 
40.5% as reported hy S titz (2004).

F ina lly , the survey gave participants the opportunity to make any comments that 
they wished about E &O  insurance; 41 ind ividuals, from 9 states, elected to do 
so. Exam ination o f  their comments, which are available at w ww .w righ t.edu / 
—joscph.coleman, reveals scvei. curring themes: ( I )  an appreciation o f  the low 
prem ium due to group purchasing power; (2) concern that c la im  lim its  are too low  to 
be effective, (3) concern that having E&O  coverage increases the p robab ility  that the 
licensee w ill be subjected to a frivo lous lawsuit (although this would apply whether 
o r not coverage was mandatory); and (4) concern that a good claims record does not 
result in a reduced prem ium .''

Ana lys is  ol' L icensee Survey D a la
The results o f  tests conducted to iden tify  variables that are s ign ifican tly  related to 
licensee satisfaction w ith  mandatory E&O  insurance are reported in this section. Two 
pre lim inary tests are conducted: one to investigate whether state survey response rates 
are related to average satisfaction level fo r licensees in each state, the other to 
determ ine i f  there is a difference in average satisfaction levels by state. It would be 
problematic i f  either result is significant. A Pearson corre lation test, however, indicates 
that the former relationship is insign ificant (correlation coefficient (r) is .3.38 w ill a 
l> value -  .28). and ANOVA results indicate the latter re lationship is also ins ign ifican t 
(/> value -  .21). The results o f  these two pre lim inary tests indicate that it is appropriate 
to conduct the fo llow ing  tests on all respondents as a single group.

A /-lest is used to determine i f  satisfaction levels d iffe r s ign ifican tly fo r the fo llow ing  
seven variables. First: between licensees who pay fo r their own coverage and those 
whose broker pays, or shares, the prem ium cost. A prio ri, ii seems log ica l that not 
being responsible fo r the prem ium payment m ight result in greater satisfaction w ith  
a mandatory system. Second; between licensees who have, and have not, experienced 
an E&O  insurance claim . A p rio ri, il seems logical that a person who has gone through 
the cla ims process m ight be more favorably inclined toward a mandatory system 
(although this may depend upon how effective ly the cla im  was handled) because the 
licensee lias first-hand knowledge o f the financial protection E&O  insurance provides. 
A licensee who has never had a c la im  tiled against them may view E &O  insurance 
m general as unnccdcd. and. there fore, consider a mandatory system as a vehicle that 
forces them to carry the "unnecded" coverage. I hird; between licensees who obtained 
E&O  coverage through the stale-sponsored provider and those who obtained coverage 
independently. It is possible that one who opposes a mandated program would signal 
dissatisfaction hy refusing to obtain coverage w ith  the stale-sponsored carrier. Fourth: 
between licensees who would continue to eairy E&O  insurance even i f  it were not 
mandatory and those who would not. Ii is in tu itive that a licensee who indicated that 
he/she would not carry E &O  insurance i f  it were not required is un like ly  to he 
satislied w ith  a program that mandates coverage, l-'ilth: between licensees who have 
operated under both a voluntary and a mandatory system and those who have on ly 
experienced a mandatory program because licensees who have operated under both
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systems nitty he in a better position to evaluate the advantages and disadvantages o f 
a mandatory system (e.g., premiums, cla im  lim its). Licensees in the sample arc divided 
into these two groups by comparing the ir tenure in real estate to tb ' number o f years 
that coverage had been mandatory in the state in which the licensee operates. S ixth: 
between licensees located in a state w ith a real estate recovery fund and those located 
in a state w ithout a recovery fund. Light o f the mandatory E&O  insurance states have 
a real estate recovery fund, including: Colorado. Idaho. Kentucky. Louisiana, North 
Dakota, Rhode Island. South Dakota and Tennessee. Recovery funds, norm ally funded 
by fees levied on licensees, may provide consumers w ith  additional protection because 
the funds can he used to indemnify consumers that have been financia lly damaged in 
a transaction that is excluded by the E&O  policy o r a c la im  that exceeds the E&O  
po licy cla im  lim it. Despite this, it is possible that licensees in a state w ith  a recovery 
fund view  the two programs as redundant, and, therefore, hold E&O  insurance in 
lower regard. Seventh: between male and female licensees. There is little  reason to 
suggest that satisfaction levels should d iffe r hy licensee gender, but the gender issue 
is examined here because other real estate and insurance studies have identified 
differences based upon this c rite ria .1"

To address the above issues, the mean satisfaction level fo r the two groups in each 
o f the seven cases is calculated. The mean value is obtained by assigning a numerical 
value lo each respondent’s reported satisfaction level: I fo r very satislied, 2 for 
satisfied. 3 fo r neutral and 4 fo r dissatisfied (i.e ., die lower the mean value, the higher 
the satisfaction level). Then a two-tailed Most is applied. F ina lly , both a one-factor 
ANO VA and a Tukey -K ram cr multip le comparison test are employed to test whether 
licensee tenure in real estate (dependent variable) is s ign ifican tly  related to licensee 
satisfaction w ith  mandatory E&O  insurance. A p rio ri, it is plausible that the more 
experience a licensee gains the more he/she realizes the importance o f  E&O  insurance 
and. therefore, the more like ly  the licensee is to be satisfied w ith mandatory coverage.

Exam ination o f E xh ib it (>, where the lesults o f the / tests are presented, reveals that 
three variables arc h igh ly s ign ifican tly related to satisfaction. Specifica lly, satisfaction 
is higher fo r licensees w ith  an E&O  claims history compared to those w ith  no claims 
h istory: fo r licensees who have worked under both a voluntary and mandatory E&O  
coverage system computed to those who had worked on ly  under a mandatory system 
and, not surpris ing ly, fo r licensees who stated that they would continue coverage even 
i f  E &O  insurance were not mandatory compared to those who stated that they would 
not.

Exam ination o f E xh ib it 6 also reveals the four variables found not to be sign ificantly 
related to satisfaction, Specifica lly, no difference in satisfaction is discovered between 
licensees that pay fo r the ir own coverage and those who pay on ly some, or none, ol 
the prem ium ; between licensees who obtained coverage through their slate plan and 
those who obtained coverage independently; between licensees located in states w ith 
and w ithou t a tecoveiy fund: and no dillerenco in satisfaction levels is discovered 
between the females and males in the sample

The  A N O V A  resu lts  ind ica te  a s ign if ican t i l i l l e ie i i c e  be tw een  sa t is fa c t ion  with 
m and a to ry  L & O  in su rance  and the num be r  o l  y ea rs  o f  e xp e r ien ce  possessed  by a

V 'O I.IIM I X. N U M U IK  I. JOlA
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E xh ib it 6
t-test Results: Licensee Satisfaction

M ean M oan
Satis fac tion Satis fac tion
Leve l: Leve l:

G rcup Variab le N G roup  1 G roup  2 f-Statistic p  Value

W h o  oay s E&O p rem ium
1 Pay ow n 166 2 .108 2 .'.47 0 .25 .797
2 Pay n one o r  sh a re  cost 

E&O c la im  h is to ry
34

1 non e 170 2 .170 1.800 2 .38* .018
2 O ne  o r  m o re  

E&O ca rrie r
30

1 S ta te -sp on so red 143 2 .105 2 .1 4 0 0 .28 .777
2 Independen t

W ou ld  con tinue  cove rage
57

1 Ves 181 2 .044 2 .789 4 .02* * < .00 01
2 N o

W o rk  expe rien ce  with
19

1 M anda to ry  & v o lu n ta ry 137 1.985 2 .3 9 7 3 .49* * .0006
2 M anda to ry  sys tem  on ly  

S ta te  has re cove ry  fund
63

1 Yes 158 2 .096 2 .0 6 2 0 .25 .810
2 No

G ender
42

1 M ato 104 2 .0 8 6 2 .146 0 .52 .600
2 Fem a le 96

N otes : In a ll c.nses but one , the fo ld e d  F-test sh ow ed  the p opu la tion  va riances fo r  each subg roup  
sh o u ld  be a ssum ed  to  be equa l and the p o o lo d  t-test w as used . F o r the va riab le  "w o rk  expe rien ce  
w ith ,"  tho fo ld e d  F-tost indicated that the p opu la tion  va rian ce s sh ou ld  be assum ed  to  bo unequa l 
and tho  S a tte rthw a ite  tost w as usod .
•S ig n ific an t at tho 5%  con fidence lev e l.
• 'S ig n if ic a n c e  at tho  1% con fidence leve l.

licensee (/> • .UOOI). In order lo  more precisely iden tity  the differences, a lu k e y - 
K rnmcr m u ltip le  comparison test was performed. The rest results indicate that the 
mean number o f years in business fo r the respondents who were very satislied ( 2 1.5 
years) is s ign ifican tly  higher than both the mean number o f years in business lo r the 
respondents that are satislied (16.2 yca is) and those who arc neutral (12.2 years), 
There is. however, no significant d ille rence in the mean values between the very 
satisfied respondents and the respondents who are dissatisfied (20.5 years). A ll other 
m u ltip le  comparisons aie not s ign ifican tly  d ifferent. A lthough the difference between 
Iho satisfied and neutral groups is not statis tica lly significant, the magnitudes o f the 
length o l set vice tend to support the a prio ri hypothesis. The magnitude tin the 
dissatisfied group w ith those o f the other groups may he due to confounding variables 
outside the scope o f this study (e.i*., negative experience w ith insurance companies).

Rop roducod  with perm ission ot tho copyright ow ner. Further reproduction prohibited without perm ission



70 Jnurwil ol' Real Estate Practice ami Educiilioii

The  R e g u la to r ’s Su rvey
This section presents in fo rm ation gathered hy survey from  l.ie Real Estate 
Comm ission (REC ) in nine o f  the twelve states where E&O  insurance is mandatory." 
The responding RECs are almost unanimous in their op in ion o f mandatory coverage. 
Eight o f  nine respondents reported that they were very satisfied w ith  mandatory E&O  
insurance and one reported being neutral (w ith  possible responses: very satislied. 
satisfied, neutral, dissatisfied and very dissatisfied). The results o f a two-ta iled /-lest 
(/> value <  .0001) ve rify  (hat the regulator s mean satisfaction level i> s ign ifican tly 
h igher than the licensee's mean satisfaction level. Such a high satisfaction level clearly 
indicates that regulators believe that the mandatory program has achieved the desired 
results. The near consensus response, however, prevents statistical analysis o f 
differences in satisfaction levels fo r RECs as was done fo r licensees. The RECs 
response to other survey questions, however, provides a wealth o f  valuable 
in formation . For expository expedience, the in formation is d ivided into five groups. 
First, the motivations behind the implementation o f mandatory E&O  insurance are 
reviewed. Next, the advantages and disadvantages o f  mandatory programs are 
presented. 'I liird , the focus is on program adm inistrative costs. Fourth, some insurance 
po licy details and related regulations ar*’ examined. F inally, data on the recent E&O  
insurance claims history o f  each mandatory E&O  state is presented.

M o t iv a t io n s  f o r  M and a to ry  EJb.0

In an open-end question, REC participants were asked lo  enumerate the motivations 
fo r institu ting mandatory E & O  insurance. Seven o f  the nine respondents specifically 
mentioned the need to mainta in or increase eonstimei protection: three mentioned the 
need to provide affordable insurance coverage to licensees: and three mentioned the 
need to maintain or increase licensee protection.

The actions o f  some state legislatures have provided added incentive fo r real estate 
o ffic ia ls  to recommend mandatory coverage. In Colorado, the REC became concerned 
about ( th e  recently-passed legislation that empowered the state to transfer money 
from  funds such as the real estate recovery fund into the general fund. The possib ility 
that the public could be left unprotected m u tin ie d  the Colorado RFC to recommend 
mandatory E &O  legislation, which became effective in IW X. Subsequently, in 2003. 
funds were appropriated from  the Colorado rect very fund, dropping the fund balance 
well below the statutory m in im um . Th is episode may give real estate o ffic ia ls  in other 
states w ith  lecovery funds pause fo r concern.'1

In most stales, regulators in itia ted the move to mandatory E&O  insurance. For 
example, ihe RFC in Nebraska (which had no real estate recovery fund before, or 
alter, mandating E&O  insurance) wanted to provide real estate consumers w ith  some 
financial protection and was considering establishing a recovery fund. During its 
investigation the Nebraska regulators learned o l the Kentucky E &O  program, decided 
a mandatory E& O  program would ic q iiiio  less adm inistrative time, and helped develop 
leg islation which was enacted into law. In Iowa, however, the move to mandatory 
E&O  insurance was in itia led hy the state Association o f  R E A LT O R S '. According to

v o l  t Mt S. M  M ilt K I . 700
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ihe Iowa REC, before E &O  insurance was mandated, “ coverage was d iffic u lt to obtain 
and the prem iums were staggering. Premiums would go up, or the po licy would be 
cancelled w ithou t claims or cause leaving the licensee w ithout coverage."

Advantages and Disadvantages o f Mandatory E&O

In this section, me advantages and disadvantages o f mandatory E&O  insurance 
programs, mentioned by insurance industry o ffic ia ls and state RECs arc presented. 
Some are more subtle than others, and no guarantee is given that c ither list is 
com ple te .M

First, the advantages:

Coverage Availability. Many insurance companies have recently stopped 
w ritin g  E&O  policies fo r real estate licensees, o r have greatly increased the 
prem iums. Th is makes il d ifficu lt fo r some real estate practitioners lo obtain 
coverage. The group program in each mandated state helps to make this 
important insurance available to all licensees at affordable rales.
Affordability. E &O  insurance in the voluntary market is costly. Premiums 
fo r ind iv iduals often range from $300 to $500 o r more, depending on the 
type o f real estate activities performed. However, policies are generally on ly 
sold on a firm  basis (i.e .. the entire firm  must purchase a po licy and 
ind iv idua l licensees do not have the option to obtain insurance). M in im um  
prem iums fo r firm  policies are in the range o f $1,500 to $2,000, Many small 
companies may not be able to afford the m in im um  prem ium, so go w ithout 
any E & O  insurance coverage. G roup plans under mandatory K &O  insurance 
programs are designed to bring down the cost of coverage (i.e .. lowei 
prem iums and lower deductibles).
Portable Coverage. Mandatory E& O  insurance programs alleviate problems 
relating to ind iv idua l coverage. Since E&O  policies in voluntary states are 
genera lly available to firms only, an ind iv idual who changes firms may find 
that he/she is not covered by the new firm ’s policy. A lso, most firm  policies 
cover cla ims against members o f  the firm  fo r acts o f a licensee on ly while 
the licensee is employed by that firm . For example, if an employee ol F irm  
A  is sued fo r an act that occurred while the licensee was work ing lo r F irm  
B, 1 in n  A ’s insurance may not cover this act. Many licensees may find 
themselves in this situation. Larsen and Coleman (2003) report substantial 
licensee movement between biokcragc firms, ln addition, because some 
firm s do not carry insurance, a licensee work ing fo r an uninsured firm  may 
be unable to obtain ind ividual coverage. G roup policies under mandatory 
programs are designed lo provide ind iv idual coverage that w ill fo llow  the 
licensee even i f  the ind ividual changes firms,
('overage tor P 'io r  Aet\. Under mandatory E&O  programs, claims made 
during the po licy period resulting from  “ prio r acts" (a cla im  resulting from 
a transaction in a previous po licy period, but wheic notice is not icceived 
un til a subsequent po licy period) are covered i f  the licensee has been in the
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group plan continuously from  the date o f  the alleged error lo the effective 
dale o f  the c la im .M Prio r acts coverage is also available in the voluntary 
market, but would not apply i f  the licensee switched insurance carriers 
between the transaction date and the c la im  dale.
Coil sinner Protection. The purchase o f  a home is the largest investment most 
consumers make in a life tim e . An undisclosed problem or misrepresent ition 
w ill like ly  have an adverse effect on that consumer and. i f  the real estate 
licensee who caused the damages is uninsured, the consumer may be w ithout 
recourse. Mandatory E&O  insurance increases consumer protection from  
honest mistakes and omissions by licensees because all licensees, not just 
some, arc insured.

And. the disadvantages:

Mistake Prone licensees Con he Problematic. A i least tw o problems result 
from  the fact that insurance underwriters base the mandatory E&O  policy 
prem ium  upon the weighted average risk o f  all licensees w ith in  the stale. 
First, the inclusion o f  high risk ind iv iduals increases the prem ium fo r all 
licensees and licensees w ith a good cla ims record tend to resent the fact 
that the prem ium they pay does not reflect the ir personal cla im  record. 
Second, the insurance provider must rely on the REC to police licensees 
because existing programs require that the stale-sponsored po licy be offered 
to every licensee at the same price, w ith  no right on the part o f  the insurance 
prov ider to cancel an ind iv idua l's  coverage. This is true, even i f  a licensee 
has a lot o f previous cla ims and cannot obtain coverage on the ir own outside 
the group program, therefore, to protect the financial in tegrity o f the 
program, the REC may be repaired to d isc ’, ' ' , ' ' licensees (even
revoke an ind iv idua l's  license m the event such action is jus tified ) because 
there are on ly tw o ways the insurance prov ider can stop covering a problem 
licensee: ( I )  stop w ritin g  the entire group program, o r (2) fo r the problem 
licensee to no longer qua lify  as a member o l the go up (i.e ., the ind iv idua l 
no longer has a valid license). II the REC does not adequately m onito r its 
licensees, the group program may be put at lisk,
Additional R E C  Administrative Responsibilities. W ith a mandatory E&O  
insurance program, the RFC w ill incur some additional adm inistrative 
responsibilities. In most cases, the REC must devot** time and resources to 
the program to help ensure that it is operated effectively. This e ffo rt w ill 
involve coord inating the activ ities of REC o ffic ia ls  and s ta ff w ith  members 
o f  the state insurance and legal departments, which, in turn, w ill require 
these departments to also devote .tine and tesoutces.
I'ew Insurance Providers. RECs in mandatory E &O  insurance states are 
concerned by the low  number o f insurance companies currently underw riting 
polic ies. This lim its  competition and opens the poss ib ility  that even w ith  a 
group plan, prem iums may escalate or. at the extreme, threaten the existence 
o f the group program. In 2003, Alabama became the lit.si (and to dale on ly) 
stale lo icpcal its mandatory E &O  requirement. The issue surfaced in 2002
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when ihe Alabama REC concluded a review o f (heir E&O  group program 
and found that it had been four years since an insurance carrier had been 
under contract (due in part to the high number o f  E&O  claims filed against 
licensees in the program). Alabama statutes provided that i f  the REC was 
unable to contract w ith  an insurer to cover all licensees who choose to 
participate in the program, the requirement o f  E&O  coverage was void 
during the applicable c ontract period. Today, the Alabama REC encourages 
licensees to seek E&O  coverage on the open market.

Program Administration Casts

REC survey participants were asked: “ How  much does il cost annually lo  administer 
the state mandatory E&O  program?" The responses suggest that some RECs may 
e ither not have a good grasp on this issue, consider adm inistration costs to be too 
small lo  measure, o r consider these costs to be a part o f their overhead (five states 
gave no response fo r this question). W ith few exceptions (/> ., the three states where 
the REC s till collects the E&O  prem iums) the majority o f  adm inistrative duties have 
been transferred to the external program adm inistrator.1' The primary duties 
maintained by the states in adm inistering their mandatory E&O  insurance program 
are: ( I )  issuing requests fo r proposals (RFP ’s) fo r new contracts: (2) review ing bids; 
(3) negotiating final contracts: and (4) ensuring licensee compliance.If‘ O f those RECs 
that d id respond lo the question, the estimated costs o f adm inistering the E&O  
program ranged from  zero to 55,000 annually. One state estimated the annual hours 
devoted it) adm inistrating the E&O  program to he 350 hours by the s ta ff w ith  an 
additional 100 hours by management.

Special circumstances may shift adm inistrative costs up o r down. For example, in 
Kentucky there is a tax on insurance premiums that varies by county, so in co llecting 
the E& O  prem ium the REC must ve rify  the licensee's county o f  residence to ensure 
that the correct amount o f tax is collected. On the other hand, Rhode Island cut 
adm inistrative costs to hare bones m recent years by operating the ir program w ithout 
a contract w ith  an insurance provider. Rhode Island had a contract w ith  Rice Insurance 
Services Company (R ISC ) from 1992 through 2000. Hut. p rim arily  because o f  the 
low  number o l E&O  claims filed on licensees in the state, decided in 2000 to let 
R ISC handle almost all o f the program adm inistrative details (R ISC agreed to do so 
because Rhode Island’s program loss experience was deemed acceptable). This 
decreased the RECs adm inistrative costs because it removed il from  the adm inistrative 
process, lu il licensees can s till benefit through a low group late. O f course the Rhode 
Island REC remains u ltim ate ly responsible lo r ensuring that each o f  its licensees has 
E&O  coverage.

P o licy  term s a n d  A ssoc ia ted  R eg u la t io n s

Exam ination o f the in form ation presented in Exh ib it 7 reveals considerable variation 
between states regarding E &O  po licy term * and associated requirements, W hile the 
maximum  coverage per c la im , shown in the second column, is 5100.000 in every 
state; the total cla im  lim it, shown in the th ird column, ranges from 5100.000 in Iowa
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E x h ib i t  7
M a n d a t e d  E & O  P r o g r a m  P o licy  D e ta i l s :  N o v e m b e r  1, 2 0 0 4

State

Coverago 
L im it Per 
C laim

Total
Coverage
L im it Deductib le

M axim um
A nnual
Prem ium

Prem ium  
2004 (2005)

W ho
Collects
Prom ium

C olo rado $100,000 $300,000 $0 defense 
$1,000 damages

None S230
IS215)

RISC

Idaho $100,000 $30 .000 SO defense 
$1,000 damages

$140 S135
($135)

RISC

Iowa SI 00,000 SI 00,000 SO defense 
SO damages

None $123
($134)

RISC

Kentucky $100,000 SI.OOO.OCO $0 defense 
SO dam ages

$125 $123
($123)

REC

Louisiana $100,000 $300,000 $0 defense 
S1.000 damages

S500 $217
($217)

REC

M iss iss ipp i $100,000 S500.000 $1,000 defense 
$1,000 damages

S150 S146
($148)

RISC

Nebraska $100,000 $300,000 $0 defense 
$1,000 damages

S500 $150
($150)

RISC

N ew  M exico S 100,000 S500.000 SO defense 
$1,000 damages

$150 $146
(S14G)

RISC

N orth  Dakota S100.000 $500,000 S I,000 defense 
$1,000 damages

$125 $125
(5125)

RISC

Rhode Island S100.0C0 $500,000 $1,000 defense 
$1,000 damages

None $148/2  year 
($160/2 yr.)

RISC

S outh  Dakota 5100,000 $500,000 $500 defense 
$1,000 damages

None $140
(S140)

REC

Tennessee S100.000 S300.000 SO defense 
$1,000 damages

Reasonable" 
as determ ined

$260/2  year 
($306/2  year)

RISC

by Real Estate 
C om m ission

N o te : T ho  sou rcos ore Rice Insurance  S erv ices C om pany and va riou s  state RECs.

to  S I . 0 0 0 . 0 0 0  in  K e n t u c k y , 1 ' I l ie  d e d u c t i b l e  a m o u n t  p e r  c l a i m ,  s h o w n  in  the  fourth  
c o l u m n ,  t a l ip e s  f r o m  z e r o  in  I o w a  a n d  K e n t u c k y  to $ 2 , 0 0 0  in  M i s s i s s i p p i .  N o r t h  
D a k o t a  a n d  R h o d e  I s l a n d .

S e v e n  states h a v e  statutes or  t u le s .  s h o w n  in  the  t i lth  c o l u m n  o l  E x h i b i t  7 ,  w h i c h  si 
a n  u p p e r  l i m i t  o n  th e  a n n u a l  p r e m i u m  a m o u n t .  I l i e  l i m i t  r a n g e s  front S I  2 5  in  
K e n t u c k y  a n d  N o r t h  D a k o t a  to  $ 5 0 0  in  L o u i s i a n a  a n d  N e b r a s k a .  I n  the  pas t ,  s u c h  
l i m i t s  h a v e  p r e s e n t e d  a p r o b l e m  i n  s o m e  states as m ar k et  c o n d i t i o n s  d r o v e  p r e m i u m s  
a b o v e  th e  p r e v i o u s l y  set l i m i t .  I h is  p r o b l e m  c a n n o t  o c c u r  in  th e  l i v e  states that h a v e  
n o t  set a  p t e m i u i n  l i m i t .  A c t u a l  p r e m i u m s  c h a r g e d  in  2 0 0 4  a n d  2 0 0 5  arc s h o w n  in  
the  s ix t h  c o l u m n .  T h e  a n n u a l  p r e m i u m  for 2 0 0 4  r a n g e s  f i o m  S X 0  i n  R h o d e  I s l a n d  
( w h e r e  c l a i m s  h a v e  b e e n  i n c r e d i b l y  lo w .  see  l : \ h i h i l  S )  l o  $ 2 3 0  in  C o l o r a d o .  I h e

V O LU M E  X, MUMMER I. 20HS

Rop roducod  with perm ission  o f tho copyright ow nor. Further reproduction prohibited without perm ission.
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E x h ib i t  8
A n n u a l  E& O  C la im  I n f o r m a t i o n :  2 0 0 1 - 2 0 0 3

Now N orth S outh  Rhode
Colorado Idaho Iowa Kontucky Louisiana M ississippi Nebraska Mexico Dakota Dakota Island Tennosseu

2001 Cloims 
No paym ent o r reserve 370 7 49 32 NA 29 NA NM NM 9 2 87
W ith paym ent or reserve 228 11 42 40 NA 35 NA NM NM 13 6 84
Total cloims 598 18 91 72 NA 64 74 NM NM 22 8 171
A verage claim  am ount (or claim s 518,509 S8.054 56,791 S8.990 NA 518.426 55,427 NM NM S13.167 514,917 S10.497
with paym ent or reservo

2002 Cla m s 
No p a v n o n t o r reserve 343 23 62 34 NA 32 NA NA 5 6 8 72
With paym ent or resorvo 238 16 50 42 NA 31 NA NA 1 10 5 93
Total claim s 581 39 112 76 NA 63 61 NA 6 16 13 165
A verage claim am oun t for claim s S18.778 S11,540 512,957 58,713 NA 515,245 54,705 NA S16.723 SG.186 52,981 58,809
with paym ent or reserve 

2003 Claims
No paym ent or reserve 401 19 41 35 63 30 NA NA 6 2 12 62
Willi paym ent or rosorvo 162 25 61 83 99 38 NA NA 3 2 11 123
Total claim s 563 44 102 118 162 68 43 NA 9 4 23 185

A verage claim  am oun t for claim s 520.963 S11,255 SO,895 S8.U49 SI 1,220 S11,145 58,782 NA 513,616 $11,835 57,334 59,918
with paym ent o r rosorvo

N otos: T ito  sou rcos o to  Rico Insurance Services C om pany and v a rio u s  state RECs. 
N A  =  N o t ava ilab le
N M  P rogram  n o t m anda ted  th is  yoar
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E x h i b i t  8
A n n u a l  E& O  C l a im  I n f o r m a t i o n :  2 0 0 1 - 2 0 0 3

Colorado Idaho Iowa Kentucky Louisiana M ississippi N ebraska
New
Mexico

N orth
Dakota

South
Dakota

Rhode
Island T ennessee

2001 C laim s 
No pay m en t c r  reserve 370 7 49 32 NA 29 NA NM NM 9 2 87
W ith pay m en t or reserve 223 11 42 40 NA 35 NA NM NM 13 6 34
Total !*ims 598 18 91 72 NA 64 74 NM NM 22 8 171
A verage claim  am o u n t for claim s SI 3.509 SS.054 $6,791 $8,990 NA S18.426 S5.427 NM NM S13.167 S14.917 S10.497
w ;tn pay m en t o r cserve

2002 C laim s 
N o pay m en t or reserve 313 23 62 34 NA 32 NA NA 5 6 8 72
W ith pay m en t c r  reserve 238 16 50 42 NA 31 NA NA 1 10 5 93
Total c laim s 581 39 112 76 NA 63 61 NA 6 16 13 165
A verage claim  am o u n t to r claim s SI 8.778 sn.540 S12.957 $8,713 NA S15.245 S4.705 NA SI 6,723 S6.185 S2.981 $8,809
w in  pay m en t o r  reserve

2C03 Claim s 
No p ay m en t o r  reserve 401 19 41 35 63 30 NA NA 6 2 12 62
W ith pay m en t o r  reserve 162 25 61 83 99 38 NA NA 3 2 11 123
Total claim s 563 44 102 118 162 68 43 NA 9 4 23 185
A verage claim  am o u n t for claim s S23.963 S11.255 S6.895 S8.549 S11,220 $11,145 S8.782 NA $13,616 S 11,835 S7.334 S9.918
w ith pay m en t o r r e s e r v e

TSo

N otes : T he  sou rces  are Rice Insurance  S erv ices C o m pany and  v a rio u s  s ta te  RECs.
N A  = N o t a va ila b le
N M  -  P ro g ra m  n o t m an d a te d  th is  yea r
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r ig h t m o s t  c o l u m n  i n  E x h i b i t  7  s h o w s  th;tt the  su ite  R E C  c o l le c t s  the  p r e m i u m  i n  three 
s la t e s :  K e n t u c k y .  L o u i s i a n a  a n d  S o u t h  D a k o t a .  R I S C  c o l le c t s  the  p r e m i u m  i n  th e  o t h e r  
n i n e  s ta les ,  lit a l l  c a s e s ,  the  state R E C  is r e s p o n s i b l e  l o r  e n s u r i n g  that e a c h  l i c e n s e e  
is  i n  c o m p l i a n c e  w it h  the  m a n d a t o r y  E & O  i n s u r a n c e  r e q u ir e m e n t .

P o l i c y  p r e m i u m s  are a f u n c t i o n  o f  a n u m b e r  o f  v a r ia b le s ,  i n c l u d i n g :  the  n u m b e r  o f  
i n d i v i d u a l s  i n  the  g r o u p ,  lo s s  e x p e r i e n c e ,  d e d u c t i b l e  a m o u n t s  a n d  e x c l u s i o n s .  
E x c l u s i o n s  are no t  s h o w n  in  E x h i b i t  7 b e c a u s e  there are f e w  ( a l t h o u g h  s o m e )  
d i f f e r e n c e s  b e t w e e n  th e  s u b je c t  states. G e n e r a l l y ,  the  e x c l u s i o n s  i n  m a n d a t o r y  p r o g r a m  
p o l i c i e s  are s i m i l a r  to t h o s e  i n  n o n - m a n d a t o r y  p o l i c i e s ,  a n d  i n c l u d e  t r a n s a c t io n s  w h e r e  
th e  l i c e n s e e  h a d  a  p e r s o n a l  in terest ,  th e  c l a i m  w a s  n o t  s u b m i t t e d  b y  the i n s u r e d  to the  
i n s u r a n c e  c o m p a n y  d u r i n g  the  c o v e r a g e  p e r i o d ,  fr a u d  o r  a  c r i m e  w a s  i n v o l v e d ,  
e n v i r o n m e n t a l  c o n d i t i o n s  are i n v o l v e d ,  a n d  w h e r e  the  l i c e n s e e  is a l l e g e d  to  h a v e  
c a u s e d  p e r s o n a l  in j u r y .

M a n y  states h a v e  r e c ip r o c it y  a g r e e m e n t s  for  the ir  l i c e n s e e s  w it h  o t h e r  states. 
P a r t ic ip a n t s  i n  e x i s t i n g  s t a l e - s p o n s o r e d  E & O  p r o g r a m s  c a n  o b t a i n  c o v e r a g e  i n  a l l  
states w it h  w h i c h  t h e ir  state h a s  r e c ip r o c i t y  h y  p a y i n g  a s i n g l e  $ 1 5  e n d o r s e m e n t .  A s  
l o n g  as t h e  l i c e n s e e ' s  h o m e  state p o l i c y  m e e t s  the  m i n i m u m  E & O  r e q u ir e m e n t s  o l  
th e  o t h e r  state, the  l i c e n s e e  is  t h e n  c o v e r e d  for E & O  c l a i m s  in  the  o t h e r  s ta le .

A s  p r e v i o u s l y  m e n t i o n e d ,  s o m e  l i c e n s e e s  b e l i e v e  that th e  E & O  c l a i m  l i m i t s ,  d e t a i l e d  
in  E x h i b i t  7 ,  are t o o  l o w  to b e  e f f e c t iv e .  H o w e v e r ,  the S I 0 0 , 0 0 0  p e r  c l a i m  l i m i t  that 
c u r r e n t ly  a p p l i e s  i n  a l l  m a n d a t e d  states is  m o r e  t h a n  f iv e f o ld  the a v e r a g e  p a i d  c l a i m  
a m o u n t  s h o w n  in  E x h i b i t  8 . 1* I n  s o m e  p r o b l e m  t r a n s a c t io n s ,  m o r e  th an  o n e  l i c e n s e e  
is  i n v o l v e d .  I n  c a s e s  w h e r e  t w o  ( o r  m o r e )  l i c e n s e e s  are l i a b l e ,  it is p o s s i b l e  that the 
e f f e c t iv e  s i n g l e - c l a i m  l i m i t  is a c t u a l l y  $ 2 0 0 , 0 0 0  (o r  h i g h e r ) ,  at least f r o m  t h e  d a m a g e d  
party's  p e r s p e c t iv e  (i.e.. i n d i v i d u a l  a g e n t ' s  c l a i m  l i m i t s  are a d d i t i v e ) .  I n  a d d i t i o n ,  
b e c a u s e  s o m e  l i c e n s e e s  b e l i e v e  e x is t i n g  c l a i m  l i m i t s  are  t o o  lo w .  it is w o r th  n o t i n g  
that th e  s p e c i f i e d  c l a i m  l i m i t s  are m i n i m u m s .  n o t  m a x i m u m s ,  a n d  a l i c e n s e e  c a n  o b t a i n  
a d d i t i o n a l  c o v e r a g e  f r o m  th e  i n s u r a n c e  p r o v id e r .  T h e  p r e m i u m  for  a d d i t i o n a l  c o v e r a g e  
d e p e n d s  o n  a n u m b e r  o f  factors  i n c l u d i n g  the  a m o u n t  o f  c o v e r a g e ,  w h e t h e r  the  
a p p l i c a n t  is a g r o u p  o r  i n d i v i d u a l ,  a n d  the  c l a i m  h is to r y  o f  th e  a p p l i c a n t  (i.e., p o l i c y  
d e t a i l s  o n  c o v e r a g e  a b o v e  state m i n i m u m s  are not c o v e r e d  b y  m a n d a t o i y  E & O  
in s u r a n c e  r e g u la t i o n s ) .

Recent State-sponsored 1‘lnii Claim Activity
T h e  E & O  c l a i m  h is t o r y  l o i  state m a n d a t e d  p r o g r a m s  for  th e  p e r i o d  2 0 0 >  t h r o u g h  
2 0 0 3  is  s u m m a r i z e d  i n  E x h i b i t  S .  D u r i n g  th is  p e r i o d ,  th e  n u m b e r  o f  a n n u a l  c l a i m s  
r a n g e d  f r o m  o n l y  4 i n  S o u t h  D a k o t a  d u r i n g  2 0 0 3  to  5 9 8  i n  C o l o r a d o  d u r i n g  2 0 0 1  
T h e  a v e r a g e  c l a i m  a m o u n t  p a i d  r a n g e d  f r o m  $ 4 ,7 0 5  in  N e b r a s k a  d u r i n g  2 0 0 2  to 

$ 2 0 , 9 6 3  i n  C o l o r a d o  d u r i n g  2 0 0 3 .  W h e n  i n c l u d i n g  a l l  sta»c*s. th ere  is n o  c le a r  trend  
i n  t h e  n u m b e r  o f  c l a i m s  f i le d  o v e r  th e  t i m e  p e r i o d  e x a m i n e d  *>r i n  the  a v e r a g e  c l a i m  
a m o u n t  p a i d .

V O I - O M i :  S .  N U M H I - K  I .  2 0 O S  

R o p ro d u c o d  w ith  p e rm is s io n  o f tho co p yrig h t o w n o r. F u rth e r  rep ro d u ctio n  proh ib ited  w itho u t p e rm is s io n .
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Recommendations tor Policymakers Considering Mandatory E&O 
Insurance
I n  th is  s e c t i o n ,  s e v e r a l  r e c o m m e n d a t i o n s  for  p o l i c y m a k e r s  c o n t e m p l a t i n g  a  m a n d a t o r y  
E & O  p r o g r a m  are p r e s e n t e d .  F ir s t ,  it is  best to k e e p  statutory  r e q u ir e m e n t s  as b a s ic  
as  p o s s i b l e  b e c a u s e  c i r c u m s t a n c e s  m a y  c h a n g e  a n d  it is  s o m e t i m e s  p r o b l e m a t i c  to 
a m e n d  l e g i s l a t i o n .  T o  f a c i l i ta t e  th is  effort ,  l e g i s l a t i o n  f r o m  sta les  w ith  m a n d a t o r y  
p r o g r a m s  ( w h i c h  v ary  i n  the  a m o u n t  o f  d e t a i l )  s h o u l d  b e  e x a m i n e d  w h e n  f o r m u l a t i n g  
p r o p o s e d  l e g i s l a t i o n .  M o s t  state statutes p r o v i d e  (I at the  R E C  s h a l l  d e t e r m i n e  the 
term s a n d  c o n d i t i o n s  o f  c o v e r a g e ,  i n c l u d i n g  the  m i n i m u m  p o l i c y  l i m i t s ,  p e r m is s ib l e  
d e d u c t i b l e  a n d  p e r m i s s i b l e  e x c l u s i o n s  t h r o u g h  r u le s  a n d  r e g u la t i o n s .  T h is  is  a n  
e f f e c t iv e  m e t h o d  that m a y  e a s e  p r o g r a m  a d m i n i s t r a t i o n  i f  f u t u r e  c h a n g e s  in  thes e  i t e m s  
are r e q u ir e d .  R u l e s  a n d  r e g u la t i o n s  l e n d  to  b e  e a s ie r  to m o d i f y  c o m p a r e d  to statutes.

S e c o n d ,  d e s p i t e  th e  fact that the  statutes o f  m o s t  s lates  w it h  m a n d a t o r y  E & O  i n s u r a n c e  
s p e c i f y  a  m a x i m u m  p o l i c y  p r e m i u m  ( E x h i b i t  7 ) ,  s u c h  a  s p e c i f i c a t i o n  is no t  
r e c o m m e n d e d .  A  statutory p r ic e  l i m i t  c a n  create p r o b l e m s  in  the  e v e n t  the  m a x i m u m  
p r e m i u m  a m o u n t  b e c o m e s  u n r e a l is t ic  d u e  to c h a n g e s  in  m a r k e t  c o n d i t i o n s .  I n  fact, 
th is  p r o b l e m  h a s  a l r e a d y  o c c u r r e d  i n  m o r e  titan o n e  state, n e c e s s it a t in g  a n  a m e n d m e n t  
to the  statutes. A g a i n ,  greater  f l e x ib i l i t y  is a v a i l a b l e  w h e n  the  statute g iv e s  the R E C  
the  a u t h o r it y  to set a m a x i m u m  p r i c e ,  w h i c h  c a n  b e  a d j u s t e d  to a c c o u n t  for  i n I I 2 l i o n  
o r  a c h a n g e  i n  m a r k et  c o n d i t i o n s .

T h i r d ,  s p e c i f y i n g  a  m i n i m u m  A . M .  B e s t  r a t in g  r e q u ir e m e n t  b y  statute is  not 
r e c o m m e n d e d .  T h e re  are o f t e n  o n l y  o n e  or  t w o  b id d e r s  for  m a n d a t e d  E & O  in s u r a n c e  
p r o g r a m s  a n d  restr ict ive  r u l i n g  r e q u ir e m e n t s  in  th e  statute m a y  further l i m i t  
c o m p e t i t i o n .  I n  a n  effort to  e n s u r e  f i n a n c i a l  s t a b i l i t y  o f  its i n s u r a n c e  carrier , t w o  states 
e s t a b l i s h e d  a m i n i m u m  A . M .  B e s t  t a t in g  r e q u ir e m e n t  b y  statute (as  d i d  A l a b a m a ) .  
M o s t  s ta le s ,  h o w e v e r ,  d o  n o t  i n c l u d e  th is  i t e m  i n  t l ie i .  s a lu t e s .  In s t e a d  the ir  l e g i s l a t i o n  
a l l o w s  the  R l - X ’  to  c it h e r  e s t a b l is h  the  m i n i m u m  r a t in g  r e q u ir e m e n t  i n  the  R l - T  
s p e c i f i c a t i o n s  o r  to  c o n s i d e r  the  c o m p a n y ' s  r a t in g  a s  a  factor  w h e n  e v a l u a t i n g  b i d  
p r o p o s a l s .

F o u r t h ,  i f  th e  state l ias  a real estate i c c o v e r y  f u n d  in  p l a c e ,  it is r e c o m m e n d e d  that 
th e  r e c o v e r y  f u n d  h e  m a i n t a i n e d  to  protect the  p u b l i c  for  l e g i t i m a t e  c l a i m s  that e ith er  
e x c e e d  E & O  p o l i c y  l i m it s  o r  c l a i m s  that arc e x c l u d e d  b y  t h e  E & O  p o l i c y .  H o w e v e r  
at the  t i m e  m a n d a t o r y  E & O  in s u r a n c e  is  b e i n g  c o n t e m p l a t e d ,  it is  im p o r t a n t  to 
c o n s i d e r  the  i n t e r a c t io n  o f  a l l o w a b l e  c l a i m s  a n d  c l a i m  l i m i t s  for b o t h  the  re c ov e r y  
f u n d  a n d  E & O  p r o g r a m .  U p o n  i m p l e m e n t a t i o n  o f  m a n d a t o r y  E & O  i n s u r a n c e ,  s ev era l  
states m  the  s a m p l e  m o d i f i e d  the ir  r e c o v e r y  f u n d  c l a i m  l i m i t s  or  cr iter ia .

F i l t h ,  l i c e n s e e s  s h o u l d  b e  g i v e n  the  o p t i o n  to  o b t a i n  c o v e r a g e  i n d e p e n d e n t l y  s o  l o n g  
as th e  c o v e r a g e  at least m e e ts  state r e q u i i e m e n t s .  S i x t h ,  m a n d a t o r y  E & O  s h o u l d  o n l y  
a p p l y  to  a c t iv e  l i c e n s e e s .  A l l  states w it h  m a n d a t o r y  F . & O  f o l l o w  b o t h  o f  these 
p r e s c r ip t io n s .  W i t h o u t  th e  later, l i c e n s e e s  c o n s i d e r i n g  t e m p o r a r i l y  l e a v i n g  the  b u s in e s s  
w o u l d  h a v e  a n  i n c e n t i v e  to  d r o p  the ir  l i c e n s e  rather t h a n  tr ans fe rr ing  to  in a c t iv e  status.

Reproduced with porm ission o f tho copyright owner. Further reproduction prohibited without perm ission.
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S e v e n t h ,  i n  a l l  p h a s e s  o f  the  p r o c e s s  ( e . g . .  d r a f t i n g  l e g is la t i o n ,  f o r m u l a t i n g  r u le s  a n d  
r e g u l a t i o n s  a n d  d r a f t i n g  R F P s ) .  a  g o o d  r e s o urce  is the  stale's risk m a n a g e r .  A s  a n  
e x p e r t  o n  i n s u r a n c e  is s u e s ,  the risk m a n a g e r  c a n  h e l p  e s t a b l is h  r e a s o n a b le  c o v e r a g e  
te rm s  a n d  c o n d i t i o n s ,  a n d  later assist i n  a n  e v a l u a t i o n  o f  the f i n a n c ia l  s tre ngth  o f  
b i d d i n g  c o m p a n i e s .  F i n a l l y ,  d u r i n g  th e  p r o g r a m  in v e s t ig a t io n  p h a s e ,  r e g u la t o r s  s h o u l d  
m a k e  it c le a r  to a l l  par t ies  e x a c t ly  w h y  th e  c h a n g e  is  b e i n g  c o n t e m p l a t e d  ( e . g . .  l o w e r  
p r e m i u m s ,  c o n s u m e r  p r o t e c t io n ) .  I n  a d d i t i o n ,  re g u la tor s  s h o u l d  e n c o u r a g e ,  a n d  
s e r i o u s ly  c o n s i d e r ,  l i c e n s e e  i n p u t  o n  th e  p r o p o s a l .

Conclusion
E & O  i n s u r a n c e  p r o v id e s  im p o r t a n t  f i n a n c i a l  p r o t e c t io n  for the  p u b l i c  a n d  real estate 
l i c e n s e e s ,  but  l i g h t e r i n g  in  I h e  in s u r a n c e  m a r k et  is ref lecte d  in  i n c r e a s in g  p r e m i u m s .  
T h e  g r o u p  i n s u r a n c e  p o l i c i e s  o f f e r e d  in  c o n j u n c t i o n  w ith  m a n d a t o r y  E & O  i n s u r a n c e  
state p r o g r a m s  o f f e r  a  v e h i c l e  to h e l p  c o n t r o l  th e s e  costs .  T w e l v e  states c u r r e n t ly  
r e q u ir e  th e ir  a c t iv e  real estate l i c e n s e e s  to  h a v e  F . & O  in s u r a n c e :  C o l o r a d o .  I d a h o .  
I o w a ,  K e n t u c k y .  L o u i s i a n a .  M i s s i s s i p p i .  N e b r a s k a .  N e w  M e x i c o .  N o r t h  D a k o t a .  R h o d e  
I s l a n d .  S o u t h  D a k o t a  a n d  T e n n e s s e e ,  A n  im p r e s s iv e  6 8c/c o f  R E A L T O R S  a n d  e i g h t  
o f  n i n e  r e g u la t o r s  f r o m  th e s e  sta les  w h o  r e s p o n d e d  l o  th e  s u r v e y  e x p r e s s e d  s a t is f a c t io n  
w it h  m a n d a t o r y  E & O  i n s u r a n c e .  L i c e n s e e  r e s p o n d e n t s  d i d .  h o w e v e r ,  e x p r e s s  c o n c e r n  
that h a v i n g  E & O  i n s u r a n c e  m a k e s  t h e m  a target for f r iv o lo u s  la w s u it s ,  a n d  a l s o  that 
p o l i c y  c l a i m  l i m i t s  are t o o  lo w . T h e  f o r m e r  c o n c e r n  m a y  ( o r  m a y  n o t )  h e  true 
r e g r r d le s s  o f  w h e t h e r  c o v e r a g e  is m a n d a t o r y .  R e g a r d i n g  th e  later c o n c e r n ,  it w as 
s h o w n  that t h e  $ 1 0 0 , 0 0 0  p e r  c l a i m  l i m i t  that c u r r e n t ly  a p p l i e s  in  a l l  m a n d a t e d  E & O  
g r o u t i  p o l i c i e s  is l i v e f o l d  the  a v e r a g e  a m o u n t  p a i d  p e r  c l a i m  o v e r  th e  2 0 0 1  2 0 0 3  
l i m e  f a m e ,  a n d  a d d i t i o n a l  c o v e r a g e  c a n  b e  o b t a i n e d  h y  l i c e n s e e s  u n w i l l i n g  to a s s u m e  
the  ri. k that t h e y  w i l l  n o t  b e  th e  s u b je c t  o f  a  s u c c e s s f u l  c l a i m  in  e x c e s s  o f  the  l i m i t .

A n a l y s i s  o f  t h e  s u r v e y  d a t a  i n d ic a t e s  that l i c e n s e e  s a t is f a c t io n  w it h  m a n d a t o r y  H & O  
i n s u r a n c e  is s i g n i f i c a n t l y  r e la te d  to  f o u r  o f  e i g h t  v a r ia b le s  tested .  L i c e n s e e s  w it h  a 
c l a i m s  h is t o r y  are m o r e  s a t is l i e d  t h a n  t h o s e  w ith  n o  c l a i m s  h is tor y .  L i c e n s e e s  w h o  
stated  that t h e y  w o u l d  c o n t i n u e  c o v e r a g e  e v e n  i f  c o v e r a g e  W as no t  m a n d a t o r y  are 
m o i e  s a t i s l i e d  th an  t h o s e  w h o  s la t e d  that th e y  w o u l d  not ,  I ic c n s e e  s a t is f a c t io n  is a l s o  
p o s i t i v e l y  r e la t e d  to the  n u m b e r  o f  y e a rs  o f  e x p e r i e n c e  p o s s e s s e d  b y  a l i c e n s e e .  
P e r h a p s  m o s t  im p o r t a n t l y ,  l i c e n s e e s  w h o  h a v e  w o r k e d  t in d e r  b o t h  a v o l u n t a r y  a n d  
m a n d a t o r y  E & O  s y s t e m  are m o r e  s a t i s l i e d  w ith  m a n d a t o r y  F . & O  i n s u r a n c e  c o m p a r e d  
to  t h o s e  w h o  h a d  w o r k e d  o n l y  u n d e r  a m a n d a t o r y  s y s te m .

L i c e n s e e  s a t is f a c t io n  w it h  m a n d a t o r y  F & O  p r o g r a m s  w as f o u n d  to  no t  b e  r e late d  to 
th e  o t h e r  v a r ia b le s  tested .  N o  s i g n i f i c a n t  d i f f e r e n c e  in  s a t is f a c t io n  w a s  d is c o v e r e d  
b e t w e e n  l i c e n s e e s  w h o  p a y  for  th e ir  o w n  c o v e r a g e  a n d  th o s e  w h o  p a y  o n l y  s o m e ,  or  
n o n e ,  o l  the  p r e m i u m ;  l i c e n s e e s  w h o  o b t a i n e d  c o v e r a g e  t h r o u g h  the ir  s t a t e - s p o n s o r e d  
p l a n  a n d  t h o s e  w h o  o b t a i n e d  c o v e r a g e  i n d e p e n d e n t l y :  a n d  l i c e n s e e s  lo c a t e d  in  a state 
w it h  a r e c o v e r y  f u n d  a n d  th o s e  l o c a t e d  i n  a  state w it h o u t  a r e c o v e r y  f u n d .  I n  a d d i t i o n ,  
n o  s i g n i f i c a n t  d i l f e r e n o  in  s a t is f a c t io n  w a s  d is c o v e r e d  b e t w e e n  f e m a l e s  a n d  m a l e s .

S u r v e y  r e s p o n s e s  f r o m  state real estate l e g u l a l o r s  p r o v i d e  a  w e a lt h  o f  v a l u a b l e  
i n f o r m a t i o n .  M o t iv a t i  >ns f o i  i n s t i t u t in g  a m a n d a t o r y  E & O  i n s u r a n c e  p r o g r a m  i n c l u d e

V O L U M E  K .  S U M  ( I K K  I .  2 l / ' S  
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( l ie  d e s ir e  l o  m a i n t a i n  o r  i n c r e a s e  c o n s u m e r  a n d  l i c e n s e e  p r o t e c t io n ,  a n d  to p r o v i d e  
l i c e n s e e s  w it h  a f f o r d a b l e  i n s u r a n c e  c o v e r a g e .  T h e  f o r m e r  m o t i v a t i o n  is e s p e c i a l l y  
c o m p e l l i n g  in  c e r t a in  c a s e s  b e c a u s e  s o m e  state g o v e r n m e n t s  are n o w  ( o r  are 
c o n t e m p l a t i n g )  r a i d i n g  real estate r e c o v e r y  f u n d s  to s u p p l e m e n t  t h e ir  g e n e r a l  f u n d .

W h e n  c o n t e m p l a t i n g  a m a n d a t o r y  E & O  i n s u r a n c e  p r o g r a m ,  p o l i c y m a k e r s  s h o u l d  
c o n s i d e r  the  a d v a n t a g e s ,  d i s a d v a n t a g e s  a n d  co sts  o f  s u c h  p r o g r a m s .  A d v a n t a g e s  
i n c l u d e  c o v e r a g e  a v a i l a b i l i t y ,  r e la t iv e ly  l o w  p r e m i u m s ,  p o r t a b le  c o v e r a g e ,  c o v e r a g e  
for  p r io r  acts a n d  c o n s u m e r  p r o t e c t io n .  D i s a d v a n t a g e s  i n c l u d e  the  fact that l i c e n s e e s  
w it h  t b a d  c l a i m s  h is t o r y  w i l l  i n c r e a s e  the p r e m i u m  c h a r g e d  to a l l  l i c e n s e e s ,  a d d i t i o n a l  
a d m in is t r a t iv e  r e s p o n s i b i l i t i e s  for the  R I £ C  a n d  o t h e r  state a g e n c i e s  a n d  ( c u r r e n t ly )  
th e  l o w  n u m b e r  o f  i n s u r a n c e  c o m p a n i e s  u n d e r w r i t i n g  E & O  g r o u p  p o l i c i e s .  R e g u l a t o r s '  
e s t im a t e s  o f  m a n d a t o r y  E & O  p r o g r a m  a d m in is t r a t io n  co s t s  are  n o m i n a l .  T h e  
m a x i m u m  d o l l a r  e s t im a t e  o f  a n n u a l  a d m in is t r a t iv e  co s t s  o f f e r e d  b y  a n y  r e s p o n d e n t  
w a s  $ 5 , 0 0 0 .  S o m e  states h a v e  r e d u c e d  co sts  b y  t r a n s fe r r in g  d u t ie s  to th e  e x t e r n a l  
p r o g r a m  a d m in is t r a t o r .  S p e c i a l  c i r c u m s t a n c e s ,  h o w e v e r ,  m a y  in c r e a s e  o r  d e c r e a s e  
a d m in is t r a t iv e  costs .

C o m m e n t s  m a d e  b y  re a l  estate r e g u la to r s  a l s o  s u g g e s t  s e v e r a l  r e c o m m e n d a t i o n s  for 
p o l i c y m a k e r s  c o n t e m p l a t i n g  a m a n d a t o r y  E & O  in s u r a n c e  p r o g r a m .  S ta tu to r y  
r e q u ir e m e n t s  s h o u l d  Ik* k ep t  as b a s ic  as p o s s i b l e  b e c a u s e  it ca. h e  p r o b l e m a t i c  to 
a m e n d  l e g i s l a t i o n .  R e q u i r e m e n t s  s p e c i f i e d  in  r u le s  a n d  r e g u la t i o n s  p r o m u l g a t e d  b y  
the  R E C  p r o v i d e  greater  f l e x ib i l i t y .  S tates  w ith  a  real estate r e c o v e r y  f u n d  s h o u l d  
c o n t i n u e  it to protect th e  p u b l i c  for c l a i m s  that arc e x c l u d e d  h y .  o r  e x c e e d  c l a i m  l i m i t s  
i n .  th e  E & O  i n s u r a n c e  p o l i c y .  L i c e n s e e s  s h o u l d  h a v e  th e  o p t i o n  to o b t a i n  c o v e r a g e  
i n d e p e n d e n t l y  a n d  th e  m a n d a t o r y  E & O  i n s u r a n c e  r e q u ir e m e n t  s h o u l d  o n l y  a p p l y  to 
a c t iv e  l i c e n s e e s .  E i n n l l y .  d u r i n g  the  p r o g r a m  i n v e s t ig a t i o n  p h a s e ,  r e g u la t o r s  s h o u l d  
m a k e  it c le a r  to a l l  par t ie s  e x a c t ly  w h y  the  c h a n g e  is b e i n g  c o n t e m p l a t e d ,  a n d  s e r i o u s ly  
c o n s i d e r  l i c e n s e e  i n p u t  o n  th e  p r o p o s a l .

Endnotes
I Severn! inlcicsling nonacademic E&O insurance iclated aitielcs arc available on the Really 

Tillies website (www icaltytimes.com).

2. Alabama formerly had mandatory li&O insurance, but repealed the iec|uneinent oil April 
75. 2005 Moic details on this situation ate provided later in Ihe paper.

v I he survey may lie viewed in lull at www.wiighi.edn/- joscph.coleman. One thousand two 
hundred emails were sent, but for reasons unknown (we suspect a combination of lumovet 
in the brokerage industry and the loibles of the internet), only 1.00*) emails wcie 
successfully delivered. I'lie overall and slate response rates (shown in Endnote 5) are based 
on the number ot emails successfully delivered

•I Website at: ienlinr.org/rodcsign nsl /pagcs/RealloiDiiecloiy .'OpenDocument

5 Response numbers dates) lot individual stales wcie Colorado: 0 of 83 (10 S'.I): Idaho: 2(> 
of 93 (2S O'r). Iowa: 6  of SI (7.>|9rl: Kentucky: 12 ol St (Id Louisiana; II ol 100 
(II.O'/J): Mississippi: 20 of 02 l2l 7',; i; NVhiaskn 7 of OS (7 IN). New Mexico: I O of 90 
(21.15(1; Noith Dakota: 23 ol SO (25.NM». Rhode Island* 21 of SO (2 3 .6 'f». .South Dakota: 
21 ot 70 (20 (>' i >; and lenncsscc: 2b ol 91 (2S.0 <).
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6. For most respondents, we were able lo determine gender from the NAR website. For three 
dozen with names like Chris and Terry, gender was determined by visiting their state 
association of REALTORS, firm, or personal website.

7. According to NAR (2003). in 2003. 5 2 $  of all REALTORS arc female, and the typical 
NAR member had 13 years’ experience in real estate.

8. As of October. 2004, the average participation rate in state-sponsored plans for active 
licensees in all twelve states is 71.7$. The participation rate for all active licensees in each 
slate as of the same date are: Colorado 65.8$ . Idaho 89.7$ , Iowa 98.7$. Kentucky 51.6$, 
Louisiana 95.4$. Mississippi 70.0$. Nebraska 83.5$, New Mexico 65.3$. North Dakota 
46 .6$ . Rhode Island 41.4$. South Dakota 67 .8$  and Tennessee 83.5$. A regression 
analysis was performed on participation rates and group premium amounts. The two 
variables are not .significantly related (/> value = .21).

9. The study includes some anecdotal evidence that is not inconsistent with the concern of 
increased lawsuits. Of the states that had a recovery fund tit the time E&O insurance was 
mandated, the RECs unanimous response was that there was no significant difference in 
the number of recovery fund claims in the years before and after E&O insurance was 
mandated. However, we do not have access to the number claims against independently- 
obtained policies in the years surrounding the mandatory E&O insurance implementation 
dales.

10. For example, difference in male and female disclosure (of psychological stigma) behavior 
is documented in Larsen and Coleman (2001). In the health insurance industry. Feldman 
and Schultz (2004) lind that compared to males, females have higher service quality 
expectations. These expectations can inlluenee policyholder satisfaction as asserted hy 
Koiodinsky (1996); however, she discovered no significant relationship between satisfaction 
and gender.

11. All twelve RFC ditectors contacted by phone and asked if they would participate in n 
written survey agreed to do so. The survey and cover letter were then emailed to each. 
Nine responses were eventually received. Subsequently, the nine participating people were 
contacted by phone lo gather some clarifying information. A copy ol the survey may he 
viewed at: www.wright.edu/ -joseph.coleman.

12. S im .'tr legislation was passed in Rhode Island and Tennessee after E&O insurance was 
made mandatory. In Idaho, the legislature attempted, and failed, to pass such legislation 
About S1.000.000 has been transferred from the Kentucky real estate recovery fund to the 
general fund in the in the last two years without the benefit of enabling legislation

13. Proponents and opponents ol mandatory E&O insurance may believe that arguments for 
their viewpoint are missing. The researchers encouiage anyone who has additional items 
for either list to contact them

I t. Officially, a claim is made when the insured liist iceeives a written demand for money or 
services, or has received notification of a lawsuit or arbitration proceeding naming the 
insured.

15 In 2004, Rice Insurance Services Company. I.I.C of Louisville. Kentucky (RISC') was the 
exclusive contract administrator. servicing all slates with mandatory E&O programs. In 
2005, RISC is providing service to all stales but Nebraska, which is switched to the 
Williams Underwriting Croup,

16. The contracting process varies from slate to state: however, in general, the REC with the 
assistance of the legal and/or the insurance departments issues an REP lor a contract 
administrator who will he responsible for obtaining an insurance carrier. The contract term 
may vary in mo't cases, from one to thiee years with options for extensions

VOI.DME X. N tlM lll R I. ?005

Rop roducod  with perm ission o f tho copyrignt ovvnor. Further reproduction prohibited without perm ission .

http://www.wright.edu/


Errors & Omission'. Insurance SI

17. TIil- limit 0 11 (he number c laim s that may be tiled on an insured licensee is a function on 
ihe d o lla r payments made on claims against ihe policy. For example, a single $ 100 ,000  
c la im  would exhaust the coverage o f  a licensee in Iowa, but twenty claim s o f  $ 5 ,0 0 0  each 
would be covered by another licensee in that slate.

18. In making this observation, the researchers are aware of the slory of the 6-foot tall man 
who drowned in a river with an average depth of two feet. In addition. Iowa's $100,000 
total claim limit may not provide adequate protection for multiple claims.
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j p iNDINGS AND R EC O M M EN O A TlQ JN g

Recommendation No. 1

The legislature should consider amending the statutes related to the Real Estate Surety Fund
to provide more complete, effective, and efficient consumer protection to claimants.

Prior Finding

Alaska Statutes regulate the dollar amount o f  limits that can be made on Real Estate Surety
Fund (REST) claims, the notification process of claim awards, and the nature of the claim
that can be filed. Specifically, the previous recommendation included these findings:

1. When RESF was originally established by statute in 1974, the individual claim limit was 
set at $10,000 and the aggregate claim limit wa* restricted at $50,000. At the time o f  the 
last audit, in 2003, these claim limits remained at the original amounts. The audit found

. that each of the last five successful claim payments had alleged losses exceeding the 
$10,000 limit. Also, Alaska’s claim and aggregate fund limits for the surely fund were 
low compared to other state:, where the average individual claim limit was just over 
$21,000 and the average aggregate limit was just under $70,000. As a result, the 
recommendation suggested increasing RESF claim limits to $20,000 for individual 
claims and $ 1 0 0 , 0 0 0  for aggregate claims per licensee.

2. Claims against RESF are administered under the state’s Administrative Procedures Act 
(APA). Under APA, a respondent has the right to appeal a RESF decision, a claim 
payment is not paid from the fund until an appeal is filed and considered, or the 
respondent waives their appeal rights. The last audit found that this procedure resulted in 
a situation where a successful claimant was waiting over nine months to receive their 
claim payment because the Division o f  Corporations, Professional, and Business 
Licensing (division) was not able to locate or notify the respondent of their rights to 
appeal. Thus, the recommendation suggested permitting the Real Estate Commission 
(REC or commission) to disburse RESF claim awards after they have made a good faith 
effort to locate the respondent.

3. Stale law specifies that RESF can be used to reimburse an individual for a loss "suffered 
in a real estate transaction as a result of fraud, misrepresentation, deceit." During the 
last audit, two instances were identified where respondents attempted to have claims 
dismissed because the transaction involved purchasing a mobile home. The respondents 
argued that since mobile homes are considered personal property, rather than real 
property, the sale does not represent a "real estate transaction.” The hearing officer 
disallowed these arguments because the intent of the fund is to compensate victims of 
fraud, misrepresentation, and deceit on the pan of licensees. Despite the hearing officer
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rulings, these administrative hearing decisions do not have any value in establishing 
recognized precedence. Consequently, the recommendation suggested amending statutes 
to specify mobile home transactions as subject to RESF claims.

Legislative Audit’s Current Status

The current status o f  the recommendation is as follows:

1. This issue is partially resolved. The legislature increased the individual claim limits to 
$15,000; however, the prior aggregate claim limit of $50,000 remains unchanged. During 
our cu'Tent review period, the $15,000 individual limit did not hinder awards to claimants 
from the fund. Conversely, the $50,000 aggregate limit restricted at least one award 
provided to claimants. In this instance, the hearing officer awarded $10,850 more than 
the $50,000 aggregate limit. REC could not disburse the entire award due to the statutory 
limit.

2. This issue is resolved. The legislature modified statutes to allow proof of notice to satisfy 
due process requirements for RESF actions.

3. This issue is not resolved. The RESF statutes have not been modified to permit mobile 
home transactions as being subject to RESF claims. During our period o f  review, we did 
not identify any RESF claims for mobile home transactions.

Based on the current status of these issues, we recommend the legislature reconsider making 
some increase to RESF aggregate claim limits, as well as making mobile home transactions 
eligible under RESF claims.

Recommendation No. 2

The director of Boards and Commissions, Office o f  the Governor, should verify hoard 
members satisfy all statutory requirements prior to being appointed.

During 2007, a board member was appointed to the commission without meeting 
the professional experience requirements outlined in statute. Alaska Statute 08.88.041(a) 
requires brokers and associate brokers to be licensed in Alaska for at least three years before 
being appointed to the commission. This board member was an associate broker for less than 
two years prior to his appointment.

Boards and Commissions’ staff overlooked this board member’s lack of professional 
experience when appointing the member to the commission. T his appointment could result in 
commission decisions not being supported by adequate professional experience. We 
recommend the director o f  Boards and Commissions verily that potential board members 
satisfy all statutory requirements prior to being appointed.
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