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The FINANCE Committee considered: HB 357
HOUSE BILL NO. 357 CLAIMS AGAINST REAL ESTATE LICENSEES

"Ah Art requiring errors mid omissions insurance for real estate licensees; renaming the real estate surety fund as the real estate recovery
fund and relating to that fund, and redefining the procedures and criteria used by the Real Estate Commission to make an award from
the fund to a person suffering a loss caused by certain misconduct of real estate licensees; requiring a real estate licensee to maintain an

office in the state; and providing for an effective date."
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FISCAL NOTE

STATE OF ALASKA
2008 LEGISLATIVE SESSION

Identifier (file name):

HB357CS(L&C)-CED-INS-03-03-08

F'scal Note Number:

Bill Version: CgHB 357(L&C)
(H) Publish Date: 3/4/08
Dept. Affected” DCCED

'‘RDU Insuranco (116)

Title Claims Against Real Estate Licensees

Labor and Commerce

Sponsor
House Labor and Commerce

Requester

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required
OPERATING EXPENDITURES FY 2009
Perronal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
ICHANGEIN REVENUES (

PUNDSOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts
TOTAL 0.0

Estimate of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a soparato paijo ifnocossary)

FY 2009

0.0

0.0

FY 2010

Component Insurance Operations

Component Number 354

(Thousands of Dollars)

Information
FY 2011 FY 2012 FY 2013 FY 2014
0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0

This legislation would require mandatory errors and omissions insuranco coverage for real estate licensees. It would not

impact the operations of tho division

Prepared by  Linda Hall, Director

Division Insuranco
Approved by:  Emil R. Notll. Commissioner
Agency Coimnorcp, Community, and Economic Davolopmont

<iauv:«r cmu)

Phone (1)07)269-7900
Oato/Timo 3/3/08 1200 PM

Dato 3/3/2008

Pago lof 1



FISCAL NOTE

STATE OF ALASKA
2008 LEGISLATIVE SESSION

|dentifier (file name): HB357CS(L&C)-CED-QL-03-03-08

Fiscal Note Number: 1
Bill Vorsion: CSHB 357(L&C)

(H) Publish Dato: 3/4/08

Dept. Affected: DCCED
RDU Corp. Bus & Prof Licensing (117)

Titlo Claims Against Real Estate Licensees
Component Corp. Bus & Prof Licensing
Sponsor Labor and Commerco
Requester Houso Laborand Commerco Component Number 2360
Expenditures/Revenues (ThOUS&ﬂdS of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation .
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009  FY 2010  FY-Ql FY 2012  FY 2013  FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | I
ICHANGE IN REVENUES (1156) I I i i 1
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipls
1003 GF Malch
1004 GF
1005 GF/Program Receipts
1037 GF/Montal Health
1156 Receipt Supported Services

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimnto of any current year (FY2008) cost: 00
POSITIONS
Full-time
Pnrt-t:me
Temporary
ANALYsIs:  (Attacha separata pago ifnecossary)

This legislation amends AS 08.88 Roal Estate Commission hy requiring errors and omissions insurance for real estate
licensees, renaming Ihe real estate surety fund as tho real estate recovery fund and redefining the procedures and
criteria used by the Real Estate Commission to make an award from the fund lo a person suffering a loss caused by
certain misconduct of roal eslalo licenscos; and requiring a real ostate licensee to maintain an offico in the state.

This logiJalion allows the division lo charge administrative costs to liconsoes for anﬁ
with tho E&O Insuranco. Costs to bo charged to licensees is unknown at this lime;

administrative costs associated
owovor, in nccordanco with AS

08.01.065 these costs will bo recovorod through tho licensing foes collected.

Prepared by:  Chris Wyatt. Administrnlivo Olficer

Division Corporations. Businoss, and Professional Licensing
Approvod by:  Emil R. Notti, Commissioner .
Agoncy Commerce. Community, and Economic Dovclopmonl

(ir.,,»j NMwoo; ariij

Phono (007) 269-7000
Date/Timo 3/3/08 12:14 PM

Dato 3/3/2008
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ALASKA STATE LEGISLATURE
HOUSE LABOR & COMMERCE COMMITTEE

REP. KURT OLSON

Chairman KPp Mark Neuman, V-Chnir Rep. Carl Gnlto
Slate Capilol, Room 17 Rep. jay Rainras Rep. Berta Gardner
Juneau, AK 99801-1182 pep Gabrielle LeDoux Rep. Bob Buch

(907)465-2693 FAX 465-3835
SPONSOR STATEMENT

CSHB 357 (L&C) Claims Against Real Estate Licensees

MB 357 enacts mandatory errors and omissions insurance for all real estate licensees
and brokers, and changes the current surety fund system to a recovery fund. £ & O
Insurance is similar to professional liability insurance of other professions, as it covers
the clients and customers in the event of an honest mistake or negligent error in a real

estate transaction.

Currently there are two kinds of E & O remedies available: The firstis voluntary E & O
that covers brokers and licensees who choose lo purchase the insurance; the second is
the Surety Fund administered by the Real Estate Commission. Neither remedy offers
the type of consumer protection necessary to protect the public in a transaction as large
as purchasing a property. The Surety Fund system has been in place for 25+ years with
very little modification. The industry has taken a good look at the current system and
both licensee and agents agree the current Surety Fund system is broken. With the
continual increase in property values and the high costs associated with home repairs
the current limit of $15,000 per claim is far too low. Most major home repairs today far
exceed this $15000limit. E & O Insurance would cover claims involving honest
mistakes or negligent errors,

The purpose of this hill is to help protect the public by requiring every transaction to be
covered, not just those where the agent has voluntarily purchased E& O insurance. As
many of you are aware H& O insurance does not cover crimes such as fraud ami
conversion of trust, therefore, 1B 357 converts the existing Surety Fund to a Recovery
Fund and requires claims to be uncollectible judgments for acts requiring a license.

Mandatory E & () has been adopted by 13other states. This bill requires the Real
Estate Commission to make basic E & O insurance available at a reasonable rate to all
licensees. l.icensees may obtain their own E & O insurance provided it meets the
minimum threshold amounts set bv the Commission,

The Commission is responsible to ensure that applicants have the required H& 0
insurance in place before being issued a license.



Additionally, this act clarifies the requirement for a real estate office in Alaska to
actually be in Alaska, as there are issues of regulatory supervision of licensees and
consumer protection with cyber offices.



BEPAR P> oh
EMMER &\F Sarah Palin, Governor
ECOOMOM/II% %I&\)—E[Olﬁ\/lﬁ% Emil Notrr, Commissioner

Division of Corporations, Business and Professional Licensing

HB 357 - Real Estate e & 0. Rec?<ve Fund
Testimon g/%wenb Jennifer Slrickler; Chief
Division of Corporations, Business and Professmnal Licensing on 2-11-08

Thetgl)lwsmn of Corporations. Business and Professional Licensing generally supports the reform of the
surety fund

e Divisjon conc sthh the recommen at| ns of the September 7, 2 07 report by Legislati eAudlt
&a tIDwe ,as[La Real Estate Commission S oudcontlnue nt|P12016 rtal as the surety

fund should be changed.

| lowever, the diVISIPn vvovld note that the bill cﬁ) ?]féed would establish a mandatory errors and omission
Insurance program for all licensees as procure Real Estate Commission.

The division has worked with the Division of Insurance on the issues of E&O coverage as set out in the
bill and would agree the bill needs to be amencled.

%Se ction 1 p %%93 line 31. addition of tem#11: re umng the ARlIEC to establish the ﬁecﬁnre nts of
the errors and omissions coverage, Including coverage requirements, limits of coverage, ceauctible

amounts, and limitations on cancellation terms us a concemn,

The AREC Isa re%ulat ||cens mglentl nczs e%% eplergetsc% aegﬁ%ﬁ:lSh Insurance coveraae Al&skas

DIVHSIOH of Ipsura ce re kn Ing InsLrance covera her
Pro essiona s ramst equire e COVerage have parameters identi fiel I st

censmg rP
contractors, collection agencies, hearing aid dealers, etc.)

2. Item #12 that re ulrestheAREC to procyre %rgd make available an errors and om|s§|ons insurance
policy throug |dd|ng process may not e the appropriate entity t' - procure and administer coverage.

The AREC should not be engaged in promoting the sales of instrance,

3. Section 5, page 0, Line S. item (c) allows an indlividual to indepenclently obtain an errors
OMISSIons msﬁagnce Coverage IS a;gproprlate %t ? not besuBJect fo parameters establis %bythe

|daho Wlfh respect lo their rogram We stand ready to work with Instrance and others to effectuate
meaningiul revision to the curfent srety system

PO Box 111)806,Junc.ui, AK WKf 1 (IH1I6
Telephone (007) irf>253*1  Bax; (OUT)-165-297*1  Wclimu www.cointnmec suit* ak.ii>/nct
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STATE
Colorado

Idaho

low a
Kentucky
Louisiana
Mississippi
Nebraska
New MexJco
North Dakota
Rhode Island
South Dakota

Tennessee

Wyoming

COVERAGE
REQUIRED FOR
FIRM LICENSE

Yes

Yes

Yes

MANDATED PROGRAM CHART
as of January 1, 2008

PER CLAIM
LIMIT
$100.000
$100,000
$100.000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

$100,000

§100,000

5100.000

AGGREGATE
LIMIT
5300.000
$300.000
$100,000
$1,000,000

5300.000

$500,000

$300,000

$500,000

$500,000

$500,000

$500,0u0

$300,000

§500.000

DEDUCTIBLE
S0 defense
$1,000 damogos
$0 defense
$1,000 damages
None

Nona

0 defense
$1,000 damages
11,000 defense
$1,000damages
0Odessa
$1,000 damagoc
0defense
$1,000 damages
$1,000 dofonse
$1,000 damages
$1,000 defenso
$1,000 damages
$500 defense
$1,000 damages

$0 defense
$1,000 damages

$1,000 defense
$1,000 damages

POLICY PERIOD
1 year

1/1/08- 1/1/09

1 year
10/1/07-10/1/08
1 year
1/1/08-1/1/09

1 year

471708 -4/1/09
lyear

1/1/08 -1/1/09

1 year

7/1/07 -7/1/08

1 year

1/1/08 -1/1/09

1 yoar
1/1/08-1/1/09

1 yoar
1/1/08-1/1/09

2 years

4/30/06 - 4/30/08
1 year
1/1/08-1/1/09

2 years
1/1/07-1/1/09

1 yoar
1/1/00 - 1/1/00

GROUP
PREM IUM
Per Licensee
5243
$165
$150

$140

$184

$205
$135
$200
$140
$160/2 year
$130

$256/2 year

$150

W HO
COLLECTS
Company
Company
Company

Commission

Commission

Company

Company

Company

Company

Company

Commission

Company

Company



Real Estate Errors and Omissions Program
Mandatory State Programs
Maximum Annual Premium and Current Group Program Premium

December 6, 2007

State Maximum Annual Premium

Colorado Not Applicable
Idaho $200
lowa Not Applicable
Kentucky $200
Louisiana ~ $500
Mississippi ~ $250
Nebraska ~ $500
New Mexico $200

North Dakota ‘reasonable” as determined by
Real Estate Commission

Rhode Island Not Applicable
South Dakota Not Applicable

Tennessee  ‘reasonable* as determined
by Real Estate Commission

Wyoming $300

Group Premium as of
$243

$165

$150

$140

$184

$205

$135 (WUG)

$200

$140

$160 (2-year premium)
$130
$256 (2-year premium)

$150



Idaho Statutes Page 10f2

ldaho Statutes

ITLE_ 54
PROFESSIONS, ngAHONg AND BUSINESSES
CHAPTER 20

IDAHO_ REAL ESTATE LICENSE LAW ,
54-2011. errors AND OUSSIONS INSURANCE. (1{2 Eachlicensee who s
actively licensed under this chapter shall, as"a condition to licensing, carry
and maintain errors and omissions insurance to cover all licensed activities
under_the Rrovmons of this chapter. , .

2) The commission shall make the insurance required under the provisions
of this section available to “sch Licensee by contracting with an insurance
provider for errors and omissions insurance coverage for_each licensee after
competitive, sealed bidding in accordance with chapter 57, title 67, ldaho
Code. Tho exact premium shall be set by the commission by nation.

(9 Any policy obtained by the commission shall be available to each
licensée with noright on the “partof the insurance provider to ca..cel
coverage forarW licensee. , " .

_ 4] Each licensee shall have the option of obtaining errors and omissions
insurance independently, if the coverage contajned .In an” independently
obtained policy complies with the mmnimum requirements established by the

com ésm[ﬂ - . .

, he commission shall determine the terms and conditions of coverage
required under the provisions of this section mcludmg_ but not limited, to
the minmum lim its of coverage, the permissible deductible and the permissible

exemglonﬁ. . . . .
( licensee seeking to chtain or renew an active license shall certify
to the” commission that he is in compliance with the insyrance requirements of
this section, A licensee who elects not to participate in the insurance
grogram adm|mst%red b(y the commission shall gptain a certificate of c?vera,%e,
ighed by an authorized agent or employee ot Che insurance carrier, reflecting
roof of”insurance meeting the requirements established by the somisoion.
Upon request by the commission the licensee shall produce’the certificate for

inspectio L . o .
p?ﬁ Ff the commission is unable to obtain errors and omissions insurance
coverage to insure all licensees who choose to participate in the insurance
program at a reasonaple premjum, not to exceed .wo hundred dollars (s200) per
edr, per licensee, tho requirement of insurant" coverage as provided in this

gecn n shall be void during the appllf,ablti contract period,

_ The commissi n is also specirically empowered to char%e and collect
an administrative fee in addition to the premium paid from each licensee who
obtains errors and omissions insurance through the commission contract, which
fee shall not exceed ten dollars. ($10.00) per licensee. This administrative
fee shall be of an amount stf|c,|ent to ra|s% that revenue requjred t ,
administer the provisions of this section. The limit in subsection f(7 of this
section applies only no premium coat and not to any administrative feé

charged.
fh* JUNo Cockt la AVftIIth_«)on th# Inuinat by !d*U UMiUtiu# a « public a«vLo«

Thio InMrivftt ver»ioa of Um [lii*)n Cc*l- «*/ not t>-"u»*d fee cuw Mrci*! fn*rpor*«. M1 m j tHl«
ditlUaa M pubUib*d or for cmiMicial aalt without —pr—ee wvlitUo

Sstusll thIdalio Statutes
Available Reference: search Instructions

htlp://wwwa3. state.id. us/cgi-bin/newidstfsctid-540200013.K 9/26/2005
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Added by Acts 1963, No. 351,88 .Acts 1989 No. 655,88 l.eff.Jan. 1,1990; Acts 1995, No. 120788 I.

§81466. Errors »nd omissions Insurance; mandatory For all licensees

A. All active licensees licensed in accordance with the provisions o fthis Chapter arc mandated to carry errors and
omissions insurance to cover all activities contemplated under this Chapter.

B. The commission shall make the insurance mandated under this Section available to all licensees by contracting
with an insurance provider having a current rating in A.M. Best of A or better for a group policy after competitive,

sealed bidding and awardin? such contract pursuant to requirements established by the commission. Such issuonce
and award shall be exempt from Die provisions ofChapters 16 and 17 ofTitle 39 of the Louisiana Revised Statutes

0f 1950.
C. Any policy obtained by the commission must be available to all licensees with no right on the part of ihe
insurance provider to cancel any licensee,

D. Licensees shall have the option of obtaining errors and omissions insurance independently, provided that the
coverage contained in such policy complies with the minimum requirements established by the commission.

E. The commission shall determine the terms and conditions o f coverage mandated under this Section, including but
not limited to the minimum limits of coverage, the permissible deductible, and permissible exemptions.

F. Each licensee shall be notified o fthe required terms and conditions o f coverage for the annual policy at least
thirty days prior to the annual renewal date. A certificate of coverage, showing compliance with the required terms
and conditions of coverage, must be filed with the commission by the annual license renewal date by each active
licensee who opts not to participate in the group insurance program administered by the commission.

G. Acrive licensees applying for inactive status and those licensees renewing their license while in an inactive status
may do so without the required coverage mandated by this Section.

H. Should the commission be unable to obtain errors and omissions insurance coverage to insure all licensees who
chose to participate in the group insurance program at a reasonable cost, not to exceed five hundred dollars for
coverage, the insurance requirement mandated by this Section shall bo void during the applicable contract year.

Acts 1988. No. 549,88 1.cfT.Jan. 1,1990; Acts 1989, No. 655,88 I.ctT. Jan. 1,1990; Acts 1995 No. 1207,88 1:
Acts 1997. No. 845,88 I; Acts 2001 No. 924,88 I.

§81467. Agency

A. Licensees shall provide the parties to a real estate transaction with an agency disclosur nforrnational pamphlet,
and where applicable, a dual agency disclosure form as mandated under R.S. 9:3897.

B. The commission may prescribe such agency disclosure forms or pamphlets as it debris necessary for the
enforcement o f this Section.

Acts 1991. No. 354.88 l.elT.Jan. I, 1992; Acts 1997, No. 32.88 |

§81468. Psychologically Impacted property
A. The fact or suspicion that a property might be or is psychologically impacted, such impact being the result of
facts or suspicions, including but not limited to:

(1) That an occupant of real property is, or was ar any time susjiccted to be, infected, or has been infected with
Human Jmmuiio-deficiency Virus or diagnosed with Acquired Immune Deficiency Syndrome, or any other disease
which has been determined by medical evidence ro be highly unlikely to be transmitted through the occupancy ofa

dwelling place; or

(2) That the property was, 0: was at any lime suspected to have been, the sire ofa homicide, or other felony, or a
suicide, is noi . material fad or material defect regarding the condition of real estate ihai must be disclosed in a real

estate transaction.

B. No cause of action shall arise against an owner of real estate or his or Iter agent for the failure to disclose to the
transferee Ihat the tnnsfeired property wst psychologically impacted as defined m Subsection A.

Acis 1991, No. 3m>§{ L



IX/dC " "

. 43-23-18. Injunctions authorized to enforce law. If any person or entity has engaged
in any act or practice that constitutes or will constitute a violation of tnls chapter, the commission
may commence an action in the district court of the county In which tho person or entity resides
or In the district court of lhe county in which the act or practice occurred for an injunction lo
enforce compliance with this chapter or rules adopted by the commission. The commission is
not re(Luned to give any bond for commencing this action. Upon a showing that tho person or
entity has en%age,d in"any act or practice in violation of this chapter or rules adopted hy the
commission, the district court may enjoin the act or practice and may make any order necessary
to conserve, protect, and disburse any funds involved.

43-23-19. Errors and omissions Insuranco required of salespersons and hrokers -
Rules, The real estate commission shall adopt rules pursuant to chapter 28-32 requiring as a
condition of licensure that, effective Januarg 1, 2002, and thereafter, all real estate salespersons
and brokers, except those who hold inactive licenses, carry errors and omissions insurance

covering all activities contemplated under this chaptei.

43-23-20. GrouE Insurance coverage authorized - Independent errors and
omissions coverage. The real estate commission may negotiate by bid with an insurance
provider for a group policy under which coverage is available to all licensees with no right on the
part of the insurer lo cancel coverage provided to ang licensee, except as provided by rules
adopted by the commission. A licensee may obtain errors and omissions insurance
independently if the coverage complies with the ‘minimum requirements established by the

commission.

43-23-21. Commission to determine conditions of errors and omissions coverage.
The real estate commission shall determine the terms and conditions of errors and omissions
coverage required by this chapter, including the minimum limits of coverage, the permissible
deductible, and the permissible exceptions.

43-23-22. Notice of terms and conditions of orrore and omissions - Certificate of
coverage. Each licensee must be notified of the required terms and conditions of coverage at
least thirty days before the annual license renewal date. A certificate of coverage, showing
compliance with the required terms and conditions of coverage, must be filed annually with the
real estate commission by each licensee who elects not to participate in the group insurance

program administered by the real estate commission.

43-23-23.  Errors and omissions coverage not required If premium limit
unobtainable. Ifthe real estate commission is unable to obtain errors and omissions insuranco
coverage at a reasonable premium, the errors and omissions insurance requirement of this
section docs not apply during the year for which coverage cannot be obtained.

Page No. 12
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seller and buyer entering into a contract to buy or se

Abroker nsated more than.ane (1) Or SeIVICes ina,
z%vsactl n Ift ePart ave cor%nted I vvntln & tPSHKared payment prior o
féring int
ntau ori abrokerV\/n or reed in writing to. actasan nt
E orse er Wlt S%e%}toa egaln estgtaqransactlon ogct
% a ee| ) thﬁlgew re at|o
Ee jable comm lon reate
(e top |n|t| eqr ment, 0ft

|on
ntract Provision Invi IOﬂ
OSEC'[IOH IS VOI enforce

33-28-309. Disclosure type.

Any dlisclostre under W.S. 33-28-306 shall be ina font size of 12 point or greater.
ARTICLE 4 - ERRORS AND OMISSIONS INSURANCE

33-2?-401. ?rrors and onyssians insur?nce; rulemaking authority; commission duties;
certificate of coverage; administrative fee.

&8 Begmpln Janu lZOOEi gllcant for nregl estate license urs ant to W.S. 33-
fen I0ense Or an Inactive ||censee t|vat cense rsuant

dﬁ' d33 -8-118, st“ s@nmlt pro% ral) covera rou
prow ol pursuant to this section'or through certification o optlon cove

Tnt%re %mss on spﬁslh%n e rearroF(s) and o |53|org? érasuranﬁleV%VH daablc toall ||cer&sees
B
{Ped% 8%]%?@2:? %ge complies wit V\ﬁetf*e n?( n?mum fequirements esta%hshe%y




The commission shall promulgate rules and requlatio to specify the ter
gr)dcon |t|onso?cover eee U|r un er%h feggon mgﬁjge%w m |m|tsanr(r1E
ermso t vera % %%
|censee |e

rm|53| eXGTPtIO
0 r e terms IthﬂS at
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e If€d ferms ana o I0nSW| commission 0y the license
ren

g&ulf e commi Cge\Fals nabIe o otain errors and omissions | msHIrance cov Iage 0

reall | 0 elect 0 eln ro ram, a areason gnnual
remium not H: arsI o alﬁ r&e errors

mISSIOHS |r5urance r rement 0rt

%%/ eye rWhlch
citr)nrnmlssmn canno Kt Frfer%d; om|33| SBZFE 0e C0 K i}?atlonl
e%g) ve Nt penogs culatedu gy%ede ment o

mlnlstratlon Information.

The commission sh e and collect an admini tratlve fee Inaddition hothe
emlum rom ac o o ns rrors an OMISSIQNS Insurance through the
mmm|53| m|n|strat|ve anamount su 6nt to cover
admlnlstratlono onands note 10%) 0 } 8rem|um The
Mex| angm remlums |ed Insupsection (d) 0 t |s t|on plies only to premium

ttoanya m|n|strat|ve ee charged.




Errors & Omissions Insurance: The Experience of Slates with Mandatory Program.

James E Larsen; Joseph W Coleman ,
creseanon: 2005;8,1; ABI/INFORM Rescarcli

Jouwrna lofReal Estate Practice an

Errors & Omissions Insurance: The
Experience of States with Mandatory
Programs for Real Estate Licensees

James E. Larsen" anil Joseph W. Coleman**

Abstract. Empirical and survey data collected from parties in states that require real estate
licensees to have errors anJ omissions insurance is presented and analyzed. Satisfaction
with the mandatory system was expressed hy 68% of licensees and 89% ol regulators.
Variables that are signilicanlly related lo licensee satisfaction are identified. Perhaps most
importantly, licensees who have operated under both voluntary and mandatory systems
are more satisfied than those who have operated exclusively under a mandatory
system. Motivations for mandating errors and omissions insurance include the desire to
provide consumer and licensee protection, and affordable premiums lor licensees.
Recommendations for regulators considering mandating E&O insurance ate presented.

Introduction

Errors and omissions (E&O) insurance is the functional equivalent of the professional
liability insuiattcc carried by physicians, attorneys, architects, and other professionals.
This type ol insurance provides a means to indemnify clients and customers who are
financially damaged by an honest mistake or negligent error made by a real estate
licensee, which, in turn, protects the licensee because a claim tiled against a licensee
without E&O insurance can be both linaticinlly and professionally disastrous. Claims
tiled against teal estate licensees run the gambit from failure lo negotiate a sale lo
niisicpresenlatioii of a property's physical condition, but according to Evans (201)0),
80% of lawsuits against brokers ate brought by buyers, and two-thirds of those have
to do with the condition of the property.

Currently, teal estate licensees in thirty-eight states in... voluntarily obtain E&O
insurance, but coverage is mandatory in twelve states. Proponents of mandatory
coverage assert that a mandatory progtain helps ensure that consumers will be
protected because all. not just some, licensees have coverage. Like other types of
insurance, the E&O insurance matkel has experienced substantial tightening in recent
years. Many msuianee companies have stopped witting E&O policies or have greatly
Increased premiums, making it difficult lor some licensees to obtain coverage. Some
real estate commissioners at the JODJ AK! 1.1.0 Annual Meeting reported that they
could not Itnd an insurance provider willing lo quote coverage at any price, However,
st.UES that have mandated coverage atrange for a group policy for their licensees, and
based on the comments received Itom licensees and regulators in lhe present study,
it is apparent that the availability of these group programs helps to make E&O
msuianee available at affordable rales.

Wiil)t Stale Iyiiwi-ny . Dayton, Oil JS 135 m |:mns laiM'iiQ uny-lil vita
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The National Association of REALTORS' (2003) provides evidence that most agents
and brokers have an appreciation of E&O insurance. NAR's survey data indicates that
nationwide 83% of all agents and 73% of all brokers have coverage. Stitz (2004)
provides insights into why some REALTORS are not covered in stales where coverage
is voluntary. He reports that approximately 8% of all members of the Ohio Association
of REALTORS" do not have E&O insurance: 3% indicated coverage was too
expensive. 1.8% slated that they did not believe il was necessary, 1.3% indicated that
they intended to obtain coverage but had not yet done so and 0.4% stated that they
cannot obtain coverage due to previous claims. The relatively low premium available
through the group program in mandatory states may be attractive to many licensees
in voluntary states who already have coverage, as well as those who claim the reason
they lack coverage is due to high premiums. Mandatory coverage would also likely
be motivational for licensees who are procrastinating in obtaining coverage, good news
for those who assert that they are uninsurable anil resisted by those who believe

coverage IS U nnecessary.

The purpo.e of this study is twofold; the lirst is to present inhumation that may be
useful to stiK' policymakers contemplating @ mandatory E&O insurance program for
their real estate licensees. To accomplish this objective, the experience of parties in
states with existing mandatory programs is investigated using survey data collected
from both real estate regulators and licensees operating in mandated states, and
empirical data collected from the preeminent mandatory E&QO insurance contract
administrator. Despite the importance of E&Q insurance, a search of both the real
estate and insurance literature revealed no published academic papers that address this
topic. Therefore, the second purpose of this paper is to start Idling this gap in the
literature.1

The remainder of the paper is organized as follows. In the next section, the states that
have a mandatory E&Q insurance program are identified. Survey data collected fiom
licensees in the mandatory states is presented in the third section and is analyzed in
the fourth section. In the fifth section, information obtained from the insurance
industry and state real estate regulators is presented, The sixth section contains
locommcmlaiions lot tegulators contemplating the implementation of a mandatory
E&O insurance program, and a conclusion is presented in the last section.

Slates with Mandatory K&O Programs

The twelve stales listed in the lust column of Exhibit | currently rcipiire their active
real estate licensees to have E&QO insurance. Examination of the second column ol
Exhibit | reveals that Kentucky, in 10S7. was the lirst to implement a mandatory E&O
insurance program, and that New Mexico and North Dakota, in 2002. are the most
recent stales to do so," Also shown in Exhibit | are data on each state’s population,
number of real estate licensees and the number of licensees as a percentage of
population. The smallest state with a mandatory E&() program in terms of both
population and number of licensees is Ninth Dakota. Ihe most populace state with a
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b
Twelve StatesEvat'ﬁ'Mandatory E&O

E&O 2004 Estimated % of Active
Mandatory 2004 Active State Licensees to
State Since Licensees Population Population
Colorado 1-1-1998 31,963 4,550,688 0.70
Idaho 12-31-1993 6.005 1,366,332 0.44
lowa 7-1-1991 7,899 2,944,062 0.27
Kentucky 4-1-1987 24,848 4,117,827 0.60
Louisiana 1-1-1990 14,324 4,496,334 0.32
Mississippi 7-1-1994 8,005 2,881,281 0.28
Nebraska 1-1-1993 7.363 1,739,291 0.42
New Mexico 1-1-2002 9,650* 1,874,614 0.51
North Dakota 1-1-2002 1,750 633,837 0.28
Rhode Island 7-12-1990 6,223 1,076,164 0.58
South Dakota 8-16-1993 2,649 764,309 0.35
Tennessee 12-31-1990 30,339 5,841,743 0.52

Note:
motal licensees: the licensing official at the Now Mexico RfcC did not know tho number of inactive

llconsoos in this total.

mandatory program is Tennessee and the state with the most licensees is Colorado.
lowa (Colorado) has tip* lowest (highest) percentage ol licensees to population.

The Licensee Survey

A survey was delivered via email to 1.069 RHAIL.TORS licensed in one of the twelve
states that require h<VO insurance.lThe names ol the licensees to whom the suivcy
was emailed wcie obtained using ;i "lind a RIIAL.TOR " search engine available on
the MAR website.1To be eligible to receive the survey, the licensee was required to
have an individual (rather than a company) email address Ihe icsulls should be
viewed with some caution because of the relatively small sample si/e and because it
is undent what In.is. it any. the data somce attd/oi Ihe "individual email address"
requirement introduces. |he results are interesting nonetheless.

\vo hundred one responses wcie received, an overall response rate of 1S.S*.In an
attempt to enhance the tespoiisc tale, the survey was kept brief (eight questions). The
only demographic inhumation collected on the survey was the number of years the
respondent had worked in tea! estate. Respondent gender was identified from a variety
ol Internet souices" Appiovimatelv IS'l ol the respondents wcie female and 52'l
were male. I-Aiimmation ol the data m | vliihit 2, vvheie lespondcnt tenure in real
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Exhibit 2
Licensee Years in Real Estate
Stato ) Mean Low High Std. Dev.
Colorado 9 19.8 i 35 9.9
Idaho 26 12.5 1 30 9.3
lowa 6 178 8 35 10.3
Kentucky 12 173 6 35 10.2
Louisiana 1 17.3 6 33 9.9
Mississippi 20 13 6 32 9.5
Nebraska 7 22.3 I 42 12.6
New Mexico 19 153 3 33 11.2
North Dakota 23 15.3 1 34 10.1
Rhode Island 2 13.9 1 33 103
South Dakota 2 17.6 1 35 11.0
Tennessee 26 18.5 9 30 8.0
Total 201 16.4 1 42 10.0

estate is detailed, reveals that as a grot the respondents havc substantial real estate
experience: their average tenure in  al estate is 16.1 years,”

The licensee sur\ey conuilined (among othersi the follow in:i three qu -stions:

m Did you obtain your current [*& 0 policy through your state sponsored
program

m |f E&O insurancie was not mandatory and you could continue to obtain
it at the same picmium you are currently paying. would you continue
to he covered?

m Who pays your i.&0 premium? (with (he following choices: You, Your
broker, ami Shared by you and youi broker).

I-xamiiia'ioi) of \hibit 5. where the responses to these questions are detailed, reveals
that 11°.i of respondents obtained their H&O coverage through their slate-sponsored
provider while 2K9J obtained their coverage independently." The majority (92.4".') of
the respondents indicated that they would continue lo cany insurance even il it were
not mandatory while 7w, indicated t tat they would not. It is not uncommon for sales
associates to shoulder much ot the cost of conducting business, Therefore, it is not
surprising that N.LI'.r indicated that they pay for their I.&0 coverage. However. | 1.4H
reported that their broker paid the ptemium and 5.5¢i indicated that Ihe cost ssas
shared between them and their broker

Survey participants were also asked: "How many claims have been tiled against your
l-iYO policy? Examination of |-slidm d. where the icsii'is are detailed, reveals that

VOII'MT X NIMHFK 1 .iwis
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Exhibit 3
Licensee Response to Three Survey Questions
Would

E&O Continue

Coverage Coverage

Thru State Even if Not

Plan Mandatory Who Pays E&O Premiunt

Licensee's  Shared between

State Yes No Yes No Licensee  Broker Licensee and Broker
Colorado 8 1 6 3 9 0 0"
Idaho 17 9 25 1 Al 4 1
lowa 2 4 5 0 2 3 1
Kentucky 10 2 1 1 12 0 0
Louisiana 8 3 9 2 3 2 1
Mississippi 17 2 19 0* 18 1 1
Nebraska 6 1 7 0 6 1 0
New Mexico 16 3 18 0 13 3 3
North Dakota 12 11 29 2* 15 6 2
Rhode Island 8 13 17 4 13 1 2
South Dakota 19 2 20 | 2 0 0
Tennessee 21 5 25 1 24 2 0
Total 144 56 182 15 167 23 tl
\bof Total 720 280 92.4 7.6 83.1 114 5.5
Notes:

"Ono respondent did not respond to question.
"Colorado has a single-class licensee system.

N5, |r 0f the respondents indicated that they had never had an (+.&() claim filed attains!
lliem. However. 14.0C{ indicaied that one or more claims had been liloci against them,
(iiven information presented later in this paper concerning the total number ot claims
In each stale, it is not surprising that the majotity ol the respondents have not been
involved in a claim. On the other hand, licensees with a claims history may he
overrepresented in the sample, but this facilitates a subsequent comparison ol the two
groups,

| tcensces were asked to respond to ihe follow mg question: "How satisfied are you
with yom experience with mandatory 1-& 0 insurance coverage?” Possible tesponses
included: ‘"vely satisfied." “satisfied." “"neutral." "dissatisfied" and ‘"very
dissatisfied.” Hxaminatioti of I-.xInhit \s where the icstilis are detailed, reveals that the
mandatory programs have been laiily well leeeived hy respondents: 2.TV< icportcd
being very satislied. 44 y i wcie satisfied. 2'Pr were iieutral and .W were dissatisfied.
None indicated that they were very dissatisfied. Note that m m of the respondents
wcie at least satislied. This ligtiie is significantly higher than exists in at least one
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Exhibit 4
Number of E&O Claims Filed Against Respondents
State Zero One Two Throe Four or More
Colorado 8 1 0 0 0
ldaho 23 1 1 1 0
lowa 1 0 0 0
Kentucky 1 1 0 0 0
Louisiana 9 1 0 0 1
Mississippi 15 5 0 0 0
Nebraska 6 0 1 0 0
Now Mexico 16 3 0 0 0
North Dakota 19 4 0 0 0
Rhode Island 18 3 0 0 0
South Dakota 18 3 0 0 0
Tennossoo 23 3 0 0 0
Total m 26 2 1 1
Exhibit 5
Licensee Satisfaction with Mandatory E&O
Very Very
Stoto Satisfied Satis: cd Neutral Dissatisfied Dissatisfied Total
Colorado 2 5 1 1 0 9
Idaho 2 1 12 1 0 26
lowa 0 5 1 0 0 b
Kentucky 7 2 3 0 0 12
Louisiana 4 3 3 1 0 11
Mississippi 5 10 5 0 0 20
Nebraska 2 4 1 0 0 1
New Mexico 4 I b 1 0 18*
North Dakota 5 14 4 0 0 23
Rhode Island 4 1 8 2 0 21
South Dakota 5 8 6 0 0 21
Tennessee 7 13 6 0 0 26
Total 47 89 58 6 0 200
% of Total 23.5 445 29.0 3.0 0 100.0
Nolo:

*One rosponriont did not lo respond lo this question.

VOI I'M 1. K NtIMRI K | ’(HS

Reproduced with permission of Iho copyright owner. Funner reproduction prohibited witthout permission.



Errors & Omissions Insurance 67

voluntary state. Overall REALTOR satisfaction with E&O insurance in Ohio was
40.5% as reported hy Stitz (2004).

Finally, the survey gave participants the opportunity to make any comments that
they wished about E&OQ insurance; 41 individuals, from 9 states, elected to do
so. Examination of their comments, which are available at www.wright.edu/
—oscph.coleman, reveals scvei.  curring themes: (1) an appreciation of the low
premium due to group purchasing power; (2) concern that claim limits are too low to
be effective, (3) concern that having E&Q coverage increases the probability that the
licensee will be subjected to a frivolous lawsuit (although this would apply whether
or not coverage was mandatory); and (4) concer that a good claims record does not

result in a reduced premium."

Analysis ol' Licensee Survey Dala

The results of tests conducted to identify variables that are significantly related to
licensee satisfaction with mandatory E&O insurance are reported in this section. Two
preliminary tests are conducted: one to investigate whether state survey response rates
are related to average satisfaction level for licensees in each state, the other to
determine if there is a difference in average satisfaction levels by state. It would be
problematic if either result is significant. A Pearson correlation test, however, indicates
that the former relationship is insignificant (correlation coefficient (r) is .3.38 will a
i>value - .28). and ANOVA results indicate the latter relationship is also insignificant
(> value - .21). The results of these two preliminary tests indicate that it is appropriate
to conduct the following tests on all respondents as a single group.

A [-lest is used to determine if satisfaction levels differ significantly for the following
seven variables. First: between licensees who pay for their own coverage and those
whose broker pays, or shares, the premium cost. A priori, ii seems logical that not
being responsible for the premium payment might result in greater satisfaction with
a mandatory system. Second; hetween licensees who have, and have not, experienced
an E&O insurance claim. A priori, il seems logical that a person who has gone through
the claims process might be more favorably inclined toward a mandatory system
(although this may depend upon how effectively the claim was handled) because the
licensee lias first-hand knowledge of the financial protection E&O insurance provides.
A licensee who has never had a claim tiled against them may view E&O insurance
m general as unnccdcd. and. therefore, consider a mandatory s?/stem as a vehicle that
forces them to carry the "unnecded" coverage. |hird; between licensees who obtained
E&O coverage through the stale-sponsored provider and those who obtained coverage
independently. It is possible that one who opposes a mandated program would signal
dissatisfaction hy refusing to obtain coverage with the stale-sponsored carrier. Fourth:
between licensees who would continue to eairy E&QO insurance even if it were not
mandatory and those who would not. Ii is intuitive that a licensee who indicated that
he/she would not carry E&O insurance if it were not required is unlikely to he
satislied with a program that mandates coverage, I-ilth: between licensees who have
operated under both a voluntary and a mandatory system and those who have only
experienced a mandatory program because licensees who have operated under both
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systems nitty he in a better position to evaluate the advantages and disadvantages of
a mandatory system (e.g., premiums, claim limits). Licensees in the sample arc divided
into these two groups by comparing their tenure in real estate to th ' number of years
that coverage had been mandatory in the state in which the licensee operates. Sixth:
between licensees located in a state with a real estate recovery fund and those located
in a state without a recovery fund. Light of the mandatory E&Q insurance states have
a real estate recovery fund, including: Colorado. Idaho. Kentucky. Louisiana, North
Dakota, Rhode Island. South Dakota and Tennessee. Recovery funds, normally funded
by fees levied on licensees, may provide consumers with additional protection because
the funds can he used to indemnify consumers that have been financially damaged in
a transaction that is excluded by the E&Q policy or a claim that exceeds the E&QO
policy claim limit. Despite this, it is possible that licensees in a state with a recovery
fund view the two programs as redundant, and, therefore, hold E&O insurance in
lower regard. Seventh: between male and female licensees. There is little reason to
suggest that satisfaction levels should differ hy licensee gender, but the gender issue
is examined here because other real estate and insurance studies have identified
differences based upon this criteria.l

To address the above issues, the mean satisfaction level for the two groups in each
of the seven cases is calculated. The mean value is obtained by assigning a numerical
value lo each respondent's reported satisfaction level: | for very satislied, 2 for
satisfied. 3 for neutral and 4 for dissatisfied (i.e., die lower the mean value, the higher
the satisfaction level). Then a two-tailed Most is applied. Finally, both a one-factor
ANOVA and a Tukey-Kramcr multiple comparison test are employed to test whether
licensee tenure in real estate (dependent variable) is significantly related to licensee
satisfaction with mandatory E&O insurance. A priori, it is plausible that the more
experience a licensee gains the more he/she realizes the importance of E&O insurance
and. therefore, the more likely the licensee is to be satisfied with mandatory coverage.

Examination of Exhibit (> where the lesults of the / tests are presented, reveals that
three variables arc highly significantly related to satisfaction. Specifically, satisfaction
is higher for licensees with an E&O claims history compared to those with no claims
history: for licensees who have worked under both a voluntary and mandatory E&O
coverage system computed to those who had worked only under a mandatory system
and, not surprisingly, for licensees who stated that they would continue coverage even
if E&O insurance were not mandatory compared to those who stated that they would

not.

Examination of Exhibit 6 also reveals the four variables found not to be significantly
related to satisfaction, Specifically, no difference in satisfaction is discovered between
licensees that Bay for their own coverage and those who ﬁay only some, or none, ol
the premium; between licensees who obtained coverage through their slate plan and
those who obtained coverage independently; between licensees located in states with
and without a tecoveiy fund: and no dillerenco in satisfaction levels is discovered
between the females and males in the sample

The ANOVA results indicate a significant ililleieiice between satisfaction with
mandatory L&O insurance and the number ol years of experience possessed by a
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t-test Results:EiiTégﬁtsge Satisfaction

Mean Moan
Satisfaction  Satisfaction
Level: Level:
Greup  Variable | Group 1 Group 2 f-Statistic ~ , Value
Who oays E&O premium .
1 Pay own 166  2.108 241 0.25 197
2 Pay none or share cost 34
E&O claim history
1 none 17 2.170 1.800 2.38* 018
2 One or more 30
E&O carrier
1 State-sponsored 143 2.105 2.140 0.28 177
2 Independent 57
Would continue coverage
1 Ves 181 2.044 2.789 4,02% % <.0001
2 No 19
Work experience with
1 Mandatory & voluntary 137 1.985 2.397 3.49%* 0006
2 Mandatory system only 63
State has recovery fund
1 Yes 158 2.096 2.062 0.25 810
2 No 42
Gender
1 Mato 104 2,086 2.146 0.52 600
2 Female 96

Notes: In all c.nses but one, the folded F-test showed the population variances for each subgroup
should be assumed to be equal and the poolod t-test was used. For the variable "work experience
with," tho folded F-tost indicated that the population variances should be assumed to bo unequal

and tho Satterthwaite tost was usod.
*Significant at tho 5% confidence level.
*'Significance at tho 1% confidence level.

licensee (/> + .UOQOI). In order lo more precisely identity the differences, a lukey-
Krnmcr multiple comparison test was performed. The rest results indicate that the
mean number of years in business for the respondents who were very satislied (215
years) is significantly higher than both the mean number of years in business lor the
respondents that are satislied (16.2 ycais) and those who arc neutral (12.2 years),
There is. however, no significant dillerence in the mean values between the very
satisfied respondents and the respondents who are dissatisfied (20.5 years). All other
multiple comparisons aie not significantly different. Although the difference between
lho satisfied and neutral groups is not statistically significant, the magnitudes of the
length ol setvice tend to support the a priori hypothesis. The magnitude tin the
dissatisfied group with those of the other groups may he due to confounding variables
outside the scope of this study (e.i*., negative experience with insurance companies).
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The Regulator's Survey

This section presents information gathered hy survey from lie Real Estate
Commission (REC) in nine of the twelve states where E&O insurance is mandatory."
The responding RECs are almost unanimous in their opinion of mandatory coverage.
Eight of nine respondents reported that they were very satisfied with mandatory E&O
insurance and one reported being neutral (with possible responses: very satislied.
satisfied, neutral, dissatisfied and very dissatisfied). The results of a two-tailed /-lest
(> value < ,0001) verify (hat the regulator s mean satisfaction level i> significantly
higher than the licensee's mean satisfaction level. Such a high satisfaction level clearly
indicates that regulators believe that the mandatory program has achieved the desired
results. The near consensus response, however, prevents statistical analysis of
differences in satisfaction levels for RECs as was done for licensees. The RECs
response to other survey questions, however, provides a wealth of valuable
information. For expository expedience, the information is divided into five groups.
First, the motivations behind the implementation of mandatory E&QO insurance are
reviewed. Next, the advantages and disadvantages of mandatory programs are
presented. 'l liird, the focus is on program administrative costs. Fourth, some insurance
policy details and related regulations a* examined. Finally, data on the recent E&QO
insurance claims history of each mandatory E&O state is presented.

Motivations for Mandatory EJb.0

In an open-end question, REC participants were asked lo enumerate the motivations
for instituting mandatory E&Q insurance. Seven of the nine respondents specifically
mentioned the need to maintain or increase eonstimei protection: three mentioned the
need to provide affordable insurance coverage to licensees: and three mentioned the
need to maintain or increase licensee protection.

The actions of some state legislatures have provided added incentive for real estate
officials to recommend mandatory coverage. In Colorado, the REC became concerned
about (the recently-passed legislation that empowered the state to transfer money
from funds such as the real estate recovery fund into the general fund. The possibility
that the public could be left unprotected mutinied the Colorado RFC to recommend
mandatory E&QO legislation, which became effective in IWX. Subsequently, in 2003.
funds were appropriated from the Colorado rect very fund, dropping the fund balance
well below the statutory minimum. This episode may give real estate officials in other
states with lecovery funds pause for concern.'l

In most stales, regulators initiated the move to mandatory E&O insurance. For
example, ihe RFC in Nebraska (which had no real estate recovery fund before, or
alter, mandating E&O insurance) wanted to provide real estate consumers with some
financial protection and was considering establishing a recovery fund. During its
investigation the Nebraska regulators learned ol the Kentucky E&O program, decided
a mandatory E&O program would icqiiiio less administrative time, and helped develop
legislation which was enacted into law. In lowa, however, the move to mandatory
E&O insurance was initialed hy the state Association of REALTORS'. According to
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ihe lowa REC, before E&O insurance was mandated, * coverage was difficult to obtain
and the premiums were staggering. Premiums would go up, or the policy would be
cancelled without claims or cause leaving the licensee without coverage."

Advantages and Disadvantages of Mandatory E&O

In this section, me advantages and disadvantages of mandatory E&Q insurance
programs, mentioned by insurance industry officials and state RECs arc presented.
Some are more subtle than others, and no guarantee is given that cither list is

complete.M
First, the advantages:

Coverage Availability. Many insurance companies have recently stopped
writing E&O policies for real estate licensees, or have greatly increased the
premiums. This makes il difficult for some real estate practitioners lo obtain
coverage. The group program in each mandated state helps to make this
important insurance available to all licensees at affordable rales.

Affordability. E&Q insurance in the voluntary market is costly. Premiums
for individuals often range from $300 to $500 or more, depending on the
type of real estate activities performed. However, policies are generally only
sold on a firm basis (i.e.. the entire firm must purchase a policy and
individual licensees do not have the option to obtain insurance). Minimum
premiums for firm policies are in the range of $1,500 to $2,000, Many small
companies may not be able to afford the minimum premium, so go without
any E&O insurance coverage. Group plans under mandatory K&O insurance
programs are designed to bring down the cost of coverage (ie.. lowei
premiums and lower deductibles).

Portable Coverage. Mandatory E&Q insurance programs alleviate problems
relating to individual coverage. Since E&O policies in voluntary states are
generally available to firms only, an individual who changes firms may find
that he/she is not covered by the new firm's policy. Also, most firm policies
cover claims against members of the firm for acts of a licensee only while
the licensee is employed by that firm. For example, if an employee ol Firm
A is sued for an act that occurred while the licensee was working lor Firm
B, linn A’s insurance may not cover this act. Many licensees may find
themselves in this situation. Larsen and Coleman (2003) report substantial
licensee movement between biokcrage firms, In addition, because some
firms do not carry insurance, a licensee working for an uninsured firm may
be unable to obtain individual coverage. Group policies under mandatory
programs are designed lo provide individual coverage that will follow the
licensee even if the individual changes firms,

(overage tor P'ior Aet\. Under mandatory E&Q programs, claims made
during the policy period resulting from “prior acts" (a claim resulting from
a transaction in a previous policy period, but wheic notice is not icceived
until a subsequent policy period) are covered if the licensee has been in the
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group plan continuously from the date of the alleged error lo the effective
dale of the claim.M Prior acts coverage is also available in the voluntary
market, but would not apply if the licensee switched insurance carriers
between the transaction date and the claim dale.

Coilsinner Protection. The purchase of a home is the largest investment most
consumers make in a lifetime. An undisclosed problem or misrepresent ition
will likely have an adverse effect on that consumer and. if the real estate
licensee who caused the damages is uninsured, the consumer may be without
recourse. Mandatory E&O insurance increases consumer protection from
honest mistakes and omissions by licensees because all licensees, not just
some, arc insured.

And. the disadvantages:

Mistake Prone licensees Con he Problematic. Al least two problems result
from the fact that insurance underwriters base the mandatory E&QO policy
premium upon the wei%hted average risk of all licensees within the stale.
First, the inclusion of high risk individuals increases the premium for all
licensees and licensees with a good claims record tend to resent the fact
that the premium they pay does not reflect their personal claim record.
Second, the insurance provider must rely on the REC to police licensees
because existing programs require that the stale-sponsored policy be offered
to every licensee at the same price, with no right on the part of the insurance
provider to cancel an individual's coverage. This is true, even if a licensee
has a lot of previous claims and cannot obtain coverage on their own outside
the group program, therefore, to protect the financial integrity of the
program, the REC may be repaired to discoggazagy '~ licensees (even
revoke an individual's license m the event such action is justified) because
there are only two ways the insurance provider can stop covering a problem
licensee: (1) stop writing the entire group program, or (2) for the problem
licensee to no longer ﬂualify as a member ol the go up (i.e., the individual
no longer has a valid license). Il the REC does not adequately monitor its
licensees, the group program may be put at lisk,

Additional rec Administrative Responsibilities. With a mandatory E&O
insurance program, the RFC will incur some additional administrative
responsibilities. In most cases, the REC must devot** time and resources to
the program to help ensure that it is operated effectively. This effort will
involve coordinating the activities of REC officials and staff with members
of the state insurance and legal departments, which, in turn, will require
these departments to also devote .tine and tesoutces.

'ew Insurance Providers. RECS in mandatory E&O insurance states are
concerned by the low number of insurance companies currently underwriting
policies. This limits competition and opens the possibility that even with a
group plan, premiums may escalate or. at the extreme, threaten the existence
of the group program. In 2003, Alabama became the lit.si (and to dale only)
stale lo icpcal its mandatory E&O requirement. The issue surfaced in 2002
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when ihe Alabama REC concluded a review of (heir E&O group program
and found that it had been four years since an insurance carrier had been
under contract (due in part to the high number of E&O claims filed against
licensees in the program). Alabama statutes provided that if the REC was
unable to contract with an insurer to cover all licensees who choose to
participate in the program, the requirement of E&O coverage was void
during the applicable contract period. Today, the Alabama REC encourages
licensees to seek E&Q coverage on the open market.

Program Administration Casts

REC survey participants were asked: “How much does il cost annually lo administer
the state mandatory E&O program?" The responses suggest that some RECs may
either not have a good grasp on this issue, consider administration costs to be too
small lo measure, or consider these costs to be a part of their overhead (five states
gave no response for this question). With few exceptions (/>., the three states where
the REC still collects the E&O premiums) the majority of administrative duties have
been transferred to the external program administrator.l The primary duties
maintained by the states in administering their mandatory E&QO insurance program
are: (1) issuing requests for proposals (RFP’s) for new contracts: (2) reviewing bids;
(3) negotiating final contracts: and (4) ensuring licensee compliance.If O f those RECs
that did respond lo the question, the estimated costs of administering the E&O
program ranged from zero to 55,000 annually. One state estimated the annual hours
devoted it) administrating the E&O program to he 350 hours by the staff with an
additional 100 hours by management.

Special circumstances may shift administrative costs up or down. For example, in
Kentucky there is a tax on insurance premiums that varies by county, so in collecting
the E&O premium the REC must verify the licensee's county of residence to ensure
that the correct amount of tax is collected. On the other hand, Rhode Island cut
administrative costs to hare bones m recent years bz operating their program without
acontract with an insurance Provider. Rhode Island had a contract with Rice Insurance
Services Company (RISC) from 1992 through 2000. Hut. primarily because of the
low number ol E&O claims filed on licensees in the state, decided in 2000 to let
RISC handle almost all of the program administrative details (RISC agreed to do so
because Rhode Island’s program loss experience was deemed acceptable). This
decreased the RECs administrative costs because it removed il from the administrative
process, luil licensees can still benefit through a low group late. O f course the Rhode
Island REC remains ultimately responsible lor ensuring that each of its licensees has

E&O coverage.

Policy terms and Associated Regulations

Examination of the information presented in Exhibit 7 reveals considerable variation
between states regarding E&O policy term* and associated requirements, While the
maximum coverage per claim, shown in the second column, is 5100.000 in every
state; the total claim limit, shown in the third column, ranges from 5100.000 in lowa

Roproducud with permission of tho copyright owner. Further reproduction prohibited without permission.
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Exhibit 7
Mandated E&O Program Policy Details: November 1, 2004
Coverago Total Maximum Who
Limit Per Coverage Annual Premium Collects

State Claim Limit Deductible Premium 2004 (2005) Promium

Colorado $100,000 $300,000 $0 defense None S230 RISC
$1,000 damages 1S215)

ldaho $100,000 $30 .000 SO defense $140 S135 RISC
$1,000 damages ($135)

lowa S100,000 S100,000 SO defense None $123 RISC
SO damages ($134)

Kentucky $100,000 S1.OOO.OCO  $0 defense $125 $123 REC
SO damages ($123)

Louisiana $100,000 $300,000 $0 defense S500 $217 REC
S1.000 damages ($217)

Mississippi $100,000 S500.000 $1,000 defense S150 S146 RISC
$1,000 damages ($148)

Nebraska $100,000 $300,000 $0 defense S500 $150 RISC
$1,000 damages ($150)

New Mexico S100,000 S500.000 SO defense $150 $146 RISC
$1,000 damages (S14G)

North Dakota S100.000 $500,000 S1,000 defense $125 $125 RISC
$1,000 damages (5125)

Rhode Island  S100.0CO $500,000 $1,000 defense None $148/2 year RISC
$1,000 damages ($160/2 yr.)

South Dakota 5100,000 $500,000 $500 defense None $140 REC
$1,000 damages (S140)

Tennessee S100.000 S300.000 SO defense Reasonable” $260/2 year RISC

$1,000 damages

as determined

($306/2 year)

by Real Estate
Commission

Note: Tho sourcos ore Rice Insurance Services Company and various state RECs.

to S1.000.000 in Kentucky,l' Ilie deductible amount per claim, shown in the fourth
column, talipes from zero in lowa and Kentucky to $2,000 in Mississippi. North

Dakota and Rhode Island.

Seven states have statutes or tules. shown in the tilth column ol Exhibit 7, which si
an upper limit on the annual premium amount. |Ilie limit ranges front SI25 in
Kentucky and North Dakota to $500 in Louisiana and Nebraska. In the past, such
limits have presented a problem in some states as market conditions drove premiums
above the previously set limit. |his problem cannot occur in the live states that have
not set a ptemiuin limit. Actual premiums charged in 2004 and 2005 arc shown in
the sixth column. The annual premium for 2004 ranges fiom SXO0 in Rhode Island
(where claims have been incredibly low. see I:\hihil S) lo $230 in Colorado. Ihe
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2001 Cloims

No payment or reserve

With payment or reserve

Total cloims

Average claim amount (or claims
with payment or reservo

2002 Cla ms

No pavnont or reserve

With payment or resorvo

Total claims

Average claim amount for claims
with payment or reserve

2003 Claims

No payment or reserve

Willi payment or rosorvo

Total claims

Average claim amount for claims
with payment or rosorvo

Colorado

370
228
598
518,509

343
238
581
S18.778

401
162
563
520.963

Exhibit 8
Annual E&O Claim
Idaho lowa Kontucky Louisiana
7 49 32 NA
11 42 40 NA
18 91 72 NA
S8.054 56,791 S8.990 NA
23 62 34 NA
16 50 42 NA
39 112 76 NA
S11,540 512,957 58,713 NA
19 41 35 63
25 61 83 99
44 102 118 162
S11,255 SO,895 S8.U49 SI1 1,220

Mississippi

29
35
64
518.426

32
31
63
515,245

30
38
68
S§11,145

Notos: Tito sourcos oto Rico Insurance Services Company and various state RECs.

NA = Not available

NM Program not mandated this yoar

Information: 2001-2003

Nebraska

NA
NA

74
55,427

NA
NA

61
54,705

NA
NA

43
58,782

Now
Mexico

NM
NM
NM
NM

NA
NA
NA
NA

NA
NA
NA
NA

North
Dakota

NM

NM
NM

S§16.723

513,616

South
Dakota

9

13

22
S13.167

6

10

16
SG.186

2
2
4

$11,835

Rhode
Island

2
6
8
514,917

8

5

13
52,981

12
11
23
57,334

Tennosseu

87

84

171
$10.497

72

93

165
58,809

62

123
185
59,918
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2001 Claims

No payment cr reserve

With payment or reserve

Total !*ims

Average claim amount for claims
w;tn payment or cserve

2002 Claims

No payment or reserve

With payment cr reserve

Total claims

Average claim amount tor claims
win paymentor reserve

2C03 Claims

No payment or reserve

With payment or reserve

Total claims

Average claim amount for claims
with payment or reserve

Colorado

370
223
598
S13.509

313
238
581
S18.778

401
162
563
$23.963

Exhibit 8
Annual E&O Claim
Idaho lowa Kentucky  Louisiana
7 49 32 NA
1 42 40 NA
18 91 72 NA
SS.054  $6,791  $8,990 NA
23 62 34 NA
16 50 42 NA
39 112 76 NA
sn.540 s12.957 $8,713 NA
19 41 35 63
25 61 83 99
44 102 118 162
S11.255  S6.895 S8.549 S11,220

Information: 2001-2003

Mississippi

29
35
64
S$18.426

32
31
63
S$15.245

30
38
68
$11,145

Notes: The sources are Rice Insurance Services Company and various state RECs.

NA = Not available
NM -

Program not mandated this year

Nebraska

NA
NA

74
§5.427

NA
NA

61
S4.705

NA
NA

43
$8.782

New
Mexico

NM
NM
NM
NM

NA
NA
NA
NA

NA
NA
NA
NA

North
Dakota

NM
NM
NM
NM

S16,72

$13,61

South
Dakota
9
13
22
S13.167
5 6
1 10
6 16
3 S6.185
6 2
3 2
9 4
6 S11,835

Rhode
Island

2
6
8
§14.917

8

5

13
$2.981

12
11
23
S§7.334

Tennessee

87

34

171
§10.497

72

93

165
$8,809

62

123
185
$9.918
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rightmost column in Exhibit 7 shows th;tt the suite REC collects the premium in three
slates: Kentucky. Louisiana and South Dakota. RISC collects the premium in the other
nine stales, lit all cases, the state REC is responsible lor ensuring that each licensee
is in compliance with the mandatory E& 0 insurance requirement.

Policy premiums are a function of a number of variables, including: the number of
individuals in the group, loss experience, deductible amounts and exclusions.
Exclusions are not shown in Exhibit 7 because there are few (although some)
differences between the subject states. Generally, the exclusions in mandatory program
policies are similar to those in non-mandatory policies, and include transactions where
the licensee had a personal interest, the claim was not submitted by the insured to the
insurance company during the coverage period, fraud or a crime was involved,
environmental conditions are involved, and where the licensee is alleged to have

caused personal injury.

Many states have reciprocity agreements for their licensees with other states.
Participants in existing stale-sponsored E& O programs can obtain coverage in all
states with which their state has reciprocity hy paying a single $15 endorsement. As
long as the licensee's home state policy meets the minimum E& O requirements ol
the other state, the licensee is then covered for E& 0 claims in the other stale.

As previously mentioned, some licensees believe that the E& 0 claim limits, detailed
in Exhibit 7, are too low to be effective. However, the S100,000 per claim limit that
currently applies in all mandated states is more than fivefold the average paid claim
amount shown in Exhibit 8.1* In some problem transactions, more than one licensee
is involved. In cases where two (or more) licensees are liable, it is possible that the
effective single-claim limit is actually $200,000 (or higher), at least from the damaged
party's perspective 1.&. individual agent's claim limits are additive). In addition,
hecause some licensees believe existing claim limits are too low. it is worth noting
that the specified claim limits are minimums. not maximums, and a licensee can obtain
additional coverage from the insurance provider. The premium for additional coverage
depends on a number of factors including the amount of coverage, whether the
applicant is a group or individual, and the claim history of the applicant d.e, policy
details on coverage above state minimums are not covered by mandatoiy E&O
insurance regulations).

et Seeqursoadlni amAdity

The E& O claim history loi state mandated programs for the period 200> through
2003 is summarized in Exhibit S. During this period, the number of annual claims
ranged from only 4 in South Dakota during 2003 to 598 in Colorado during 200!
The average claim amount paid ranged from $4,705 in Nebraska during 2002 to

$20,963 in Colorado during 2003. When including all staxc*s. there is no clear trend
in the number of claims filed over the time period examined *®rin the average claim

amount paid.
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Recommendations tor Policymakers Considering Mandatory E&Q
Insurance

In this section, several recommendations for policymakers contemplating a mandatory
E& O program are presented. First, it is best to keep statutory requirements as basic
as possible because circumstances may change and it is sometimes problematic to
amend legislation. To facilitate this effort, legislation from stales with mandatory
programs (which vary in the amount of detail) should be examined when formulating
proposed legislation. Most state statutes provide (I at the REC shall determine the
terms and conditions of coverage, including the minimum policy limits, permissible
deductible and permissible exclusions through rules and regulations. This is an
effective method that may ease program administration if future changes in these items
are required. Rules and regulations lend to be easier to modify compared to statutes.

Second, despite the fact that the statutes of most slates with mandatory E& 0 insurance
specify a maximum policy premium (Exhibit 7), such a specification is not
recommended. A statutory price limit can create problems in the event the maximum
premium amount becomes unrealistic due to changes in market conditions. In fact,
this problem has already occurred in more titan one state, necessitating an amendment
to the statutes. Again, greater flexibility is available when the statute gives the REC
the authority to set a maximum price, which can be adjusted to account for inli2lion

or a change in market conditions.

Third, specifying a minimum A.M. Best rating requirement by statute is not
recommended. There are often only one or two bidders for mandated E& O insurance
programs and restrictive ruling requirements in the statute may further limit
competition. In an effort to ensure financial stability of its insurance carrier, two states
established a minimum A.M. Best tating requirement by statute (as did Alabama).
Most stales, however, do not include this item in tliei. s alutes. Instead their legislation
allows the RI-X' to cither establish the minimum rating requirement in the RI-T
specifications or to consider the company's rating as a factor when evaluating bid
proposals.

Fourth, if the state lias a real estate iccovery fund in place, it is recommended that
the recovery fund he maintained to protect the public for legitimate claims that either
exceed E& 0 policy limits or claims that arc excluded by the E& 0 policy. However
at the time mandatory E& O insurance is heing contemplated, it is important to
consider the interaction of allowable claims and claim limits for bhoth the recovery
fund and E& O program. Upon implementation of mandatory E& O insurance, several
states m the sample modified their recovery fund claim limits or criteria.

Filth, licensees should be given the option to obtain coverage independently so long
as the coverage at least meets state requiiements. Sixth, mandatory E& O should only
apply to active licensees. All states with mandatory F.&0 follow both of these
prescriptions. Without the later, licensees considering temporarily leaving the business
would have an incentive to drop their license rather than transferring to inactive status.

Reproduced with pormission of tho copyright owner. Further reproduction prohibited without permission.
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Seventh, in all phases of the process (e.g.. drafting legislation, formulating rules and
regulations and drafting RFPs). a good resource is the stale's risk manager. As an
expert on insurance issues, the risk manager can help establish reasonable coverage
terms and conditions, and later assist in an evaluation of the financial strength of
hidding companies. Finally, during the program investigation phase, regulators should
make it clear to all parties exactly why the change is being contemplated (e.g.. lower
premiums, consumer protection). In addition, regulators should encourage, and
seriously consider, licensee input on the proposal.

Conclusion

E& 0 insurance provides important financial protection for the public and real estate
licensees, but lightering in lhe insurance market is reflected in increasing premiums.
The group insurance policies offered in conjunction with mandatory E& O insurance
state programs offer a vehicle to help control these costs. Twelve states currently
require their active real estate licensees to have F.&0 insurance: Colorado. Idaho.
lowa, Kentucky. Louisiana. Mississippi. Nebraska. New Mexico. North Dakota. Rhode
Island. South Dakota and Tennessee, An impressive 68Wo0f REALTORS and eight
of nine regulators from these stales who responded lo the survey expressed satisfaction
with mandatory E& O insurance. Licensee respondents did. however, express concern
that having E& O insurance makes them a target for frivolous lawsuits, and also that
policy claim limits are too low. The former concern may (or may not) he true
regrrdless of whether coverage is mandatory. Regarding the later concern, it was
shown that the $100,000 per claim limit that currently applies in all mandated E& 0
grouti policies is livefold the average amount paid per claim over the 2001 2003
lime fame, and additional coverage can be obtained hy licensees unwilling to assume
the ri. k that they will not be the subject of a successful claim in excess of the limit.

Analysis of the survey data indicates that licensee satisfaction with mandatory H& 0
insurance is significantly related to four of eight variables tested. Licensees with a
claims history are more satislied than those with no claims history. Licensees who
stated that they would continue coverage even if coverage Was not mandatory are
moie satislied than those who slated that they would not, | iccnsee satisfaction is also
positively related to the number of years of experience possessed by a licensee.
Perhaps most importantly, licensees who have worked tinder both a voluntary and
mandatory E& O system are more satislied with mandatory F.&0 insurance compared
to those who had worked only under a mandatory system.

Licensee satisfaction with mandatory F& 0 programs was found to not be related to
the other variables tested. No significant difference in satisfaction was discovered
hetween licensees who pay for their own coverage and those who pay only some, or
none, ol the premium; licensees who obtained coverage through their state-sponsored
plan and those who obtained coverage independently: and licensees located in a state
with a recovery fund and those located in a state without a recovery fund. In addition,
no significant dilfereno in satisfaction was discovered hetween females and males.

Survey responses from state real estate legulalors provide a wealth of valuable

information. Motivati >ns foi instituting a mandatory E& O insurance program include

VOLUME K. SUM (IKK I. 21/'S
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(lie desire lo maintain or increase consumer and licensee protection, and to provide
licensees with affordable insurance coverage. The former motivation is especially
compelling in certain cases because some state governments are now (or are
contemplating) raiding real estate recovery funds to supplement their general fund.

When contemplating a mandatory E&O insurance program, policymakers should
consider the advantages, disadvantages and costs of such programs. Advantages
include coverage availability, relatively low premiums, portable coverage, coverage
for prior acts and consumer protection. Disadvantages include the fact that licensees
with tbad claims history will increase the premium charged to all licensees, additional
administrative responsibilities for the RIEC and other state agencies and (currently)
the low number of insurance companies underwriting E& 0 group policies. Regulators’
estimates of mandatory E&O program administration costs are nominal. The
maximum dollar estimate of annual administrative costs offered by any respondent
was $5,000. Some states have reduced costs by transferring duties to the external
program administrator. Special circumstances, however, may increase or decrease

administrative costs.

Comments made by real estate regulators also suggest several recommendations for
policymakers contemplating a mandatory E&O insurance program. Statutory
requirements should Ix*kept as basic as possible because it ca. he problematic to
amend legislation. Requirements specified in rules and regulations promulgated by
the REC provide greater flexibility. States with a real estate recovery fund should
continue it to protect the public for claims that arc excluded hy. or exceed claim limits
in. the E& 0 insurance policy. Licensees should have the option to obtain coverage
independently and the mandatory E& 0 insurance requirement should only apply to
active licensees. Einnlly. during the program investigation phase, regulators should
make it clear to all parties exactly why the change is being contemplated, and seriously
consider licensee input on the proposal.

Endnotes

I Severn! inlcicsling nonacademic E&O insurance iclated aitielcs arc available on the Really
Tillies website (www icaltytimes.com).

2. Alabama formerly had mandatory li&O insurance, but repealed the iecjuneinent oil April
75. 2005 Moic details on this situation ate provided later in lhe paper.

v lhe survey may lie viewed in lull at www.wiighi.edn/- joscph.coleman. One thousand two
hundred emails were sent, but for reasons unknown (we suspect a combination of lumovet
in the brokerage industry and the loibles of the internet), only 100*) emails wcie
successfully delivered. [I'lie overall and slate response rates (shown in Endnote 5) are based
on the number ot emails successfully delivered

J Website at: ienlinr.org/rodcsign nsl /pagcs/RealloiDiiecloiy ."OpenDocument

5 Response bers dates) lot individual stales wcie Colorado: 0 of 83 (10 S'.1): Idaho: 2>
of 93 (2S lowa: 6 of SI (7.>9rl: Kentucky: 12 ol St (Id Louisiana; Il ol 100
(11.0'13): Mississippi: 20 of 02 121 7';; i; NVhiaskn 7 of OS (7 IN). New Mexico: 100f 90
(21.15(1; NoitggPakota: 23 ol SO (25.NM» Rhode Island* 21 of SO (23.6'f» .South Dakota:
21 ot 70 (20 g'z and lenncsscc: 2b ol 91 (2S.0 <).
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. For most respondents, we were able lo determine gender from the NAR website. For three

dozen with names like Chris and Terry, gender was determined by visiting their state
association of REALTORS, firm, or personal website.

According to NAR (2003). in 2003. 52% of all REALTORS arc female, and the typical
NAR member had 13 years’ experience in real estate.

As of October. 2004, the average participation rate in state-sponsored plans for active
licensees in all twelve states is 71.7$. The participation rate for all active licensees in each
slate as of the same date are: Colorado 65.8%. Idaho 89.7$ , lowa 98.7$. Kentucky 51.6$,
Louisiana 95.4%. Mississippi 70.0$. Nebraska 83.5$, New Mexico 65.3$. North Dakota
46.6%. Rhode Island 41.4$. South Dakota 67.8% and Tennessee 83.5$. A regression
analysis was performed on participation rates and group premium amounts. The two
variables are not .significantly related (/> value = .21).

The study includes some anecdotal evidence that is not inconsistent with the concern of
increased lawsuits. Of the states that had a recovery fund tit the time E&O insurance was
mandated, the RECs unanimous response was that there was no significant difference in
the number of recovery fund claims in the years before and after E&O insurance was
mandated. However, we do not have access to the number claims against independently-
obtained policies in the years surrounding the mandatory E&O insurance implementation
dales.

For example, difference in male and female disclosure (of psychological stigma) behavior
is documented in Larsen and Coleman (2001). In the health insurance industry. Feldman
and Schultz (2004) lind that compared to males, females have higher service quality
expectations. These expectations can inlluenee policyholder satisfaction as asserted hy
Koiodinsky (1996); however, she discovered no significant relationship between satisfaction
and gender.

All twelve RFC ditectors contacted by phone and asked if they would participate in n
written survey agreed to do so. The survey and cover letter were then emailed to each.
Nine responses were eventually received. Subsequently, the nine participating people were
contacted by phone lo gather some clarifying information. A copy ol the survey may he
viewed at: www.wright.edu/ -joseph.coleman.

Sim.'tr legislation was passed in Rhode Island and Tennessee after E&O insurance was
made mandatory. In Idaho, the legislature attempted, and failed, to pass such legislation
About S1.000.000 has been transferred from the Kentucky real estate recovery fund to the
general fund in the in the last two years without the benefit of enabling legislation

Proponents and opponents ol mandatory E&O insurance may believe that arguments for
their viewpoint are missing. The researchers encouiage anyone who has additional items
for either list to contact them

Officially, a claim is made when the insured liist iceeives a written demand for money or
services, or has received notification of a lawsuit or arbitration proceeding naming the
insured.

In 2004, Rice Insurance Services Company. I.I.C of Louisville. Kentucky (RISC') was the
exclusive contract administrator. servicing all slates with mandatory E&O programs. In
2005, RISC is providing service to all stales but Nebraska, which is switched to the
Williams Underwriting Croup,

The contracting process varies from slate to state: however, in general, the REC with the
assistance of the legal and/or the insurance departments issues an REP lor a contract
administrator who will he responsible for obtaining an insurance carrier. The contract term
may vary in mo't cases, from one to thiee years with options for extensions

VOIDME X NtIMIIIR 1. 2005
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17. Tlil- limit o1 (he number claims that may be tiled on an insured licensee is a function on

ihe dollar payments made on claims against ihe policy. For example, a single $100,000
claim would exhaust the coverage of a licensee in lowa, but twenty claims of $5,000 each

would be covered by another licensee in that slate.

18. In making this observation, the researchers are aware of the slory of the 6-foot tall man
who drowned in a river with an average depth of two feet. In addition. lowa's $100,000
total claim limit may not provide adequate protection for multiple claims.
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jp iINDINGS AND RECOMMENOATIQJNg

Recommendation No. 1

The legislature should consider amending the statutes related to the Real Estate Surety Fund
to provide more complete, effective, and efficient consumer protection to claimants.

Prior Finding

Alaska Statutes regulate the dollar amount of limits that can be made on Real Estate Surety
Fund (REST) claims, the notification process of claim awards, and the nature of the claim
that can be filed. Specifically, the previous recommendation included these findings:

A AGAVAL TTLIS AN . 9-

1 When RESF was originally established by statute in 1974, the individual claim limit was

set at $10,000 and the aggregate claim limit wa* restricted at $50,000. At the time of the
last audit, in 2003, these claim limits remained at the original amounts. The audit found

. that each of the last five successful claim payments had alleged losses exceeding the

$10,000 limit. Also, Alaska’s claim and aggregate fund limits for the surely fund were
low compared to other state:, where the average individual claim limit was just over
$21,000 and the average aggregate limit was just under $70,000. As a result, the
recommendation suggested increasing RESF claim limits to $20,000 for individual

claims and $100,000 for aggregate claims per licensee.

Claims against RESF are administered under the state’s Administrative Procedures Act
(APA). Under APA, a respondent has the right to appeal a RESF decision, a claim
payment is not paid from the fund until an appeal is filed and considered, or the
respondent waives their appeal rights. The last audit found that this procedure resulted in
a situation where a successful claimant was waiting over nine months to receive their
claim payment because the Division of Corporations, Professional, and Business
Licensing (division) was not able to locate or notify the respondent of their rights to
appeal. Thus, the recommendation suggested permitting the Real Estate Commission
(REC or commission) to disburse RESF claim awards after they have made a good faith

effort to locate the respondent.

Stale law specifies that RESF can be used buyse an individual for a.loss "suffered
INnared edderasd m&alajtdﬁaﬁ Cn During the

last audit, two instances were identified where respondents attempted to have claims
dismissed because the transaction involved purchasing a mobile home. The respondents
argued that since mobile homes are con5|dered personal property, rather than real
property, the sale does not represent a dY" The hearing officer
disallowed these arguments because the intent of the fund is to compensate victims of
fraud, misrepresentation, and deceit on the pan of licensees. Despite the hearing officer

IXUBIUMI TN AIM A 1



rulings, these administrative hearing decisions do not have any value in establishing
recognized precedence. Consequently, the recommendation suggested amending statutes
to specify mobile home transactions as subject to RESF claims.

Legislative Audit’s Current Status

The current status of the recommendation is as follows:

1 This issue is partially resolved. The legislature increased the individual claim limits to
$15,000; however, the prior aggregate claim limit of $50,000 remains unchanged. During
our cu'Tent review period, the $15,000 individual limit did not hinder awards to claimants
from the fund. Conversely, the $50,000 aggregate limit restricted at least one award

provided to claimants. In this instance, the hearing officer awarded $10,850 more than
the $50,000 aggregate limit. REC could not disburse the entire award due to the statutory
limit.

2. This issue is resolved. The legislature modified statutes to allow proof of notice to satisfy
due process requirements for RESF actions.

3. This issue is not resolved. The RESF statutes have not been modified to permit mobile
home transactions as being subject to RESF claims. During our period of review, we did
not identify any RESF claims for mobile home transactions.

Based on the current status of these issues, we recommend the legislature reconsider making
some increase to RESF aggregate claim limits, as well as making mobile home transactions

eligible under RESF claims.

Recommendation No. 2

The director of Boards and Commissions, Office of the Governor, should verify hoard
members satisfy all statutory requirements prior to being appointed.

During 2007, a board member was appointed to the commission without meeting
the professional experience requirements outlined in statute. Alaska Statute 08.88.041(a)
requires brokers and associate brokers to be licensed in Alaska for at least three years before
being appointed to the commission. This board member was an associate broker for less than

two years prior to his appointment.

Boards and Commissions’ staff overlooked this board member’s lack of professional
experience when appointing the member to the commission. This appointment could result in
commission decisions not being supported by adequate professional experience. We
recommend the director of Boards and Commissions verily that potential board members

satisfy all statutory requirements prior to being appointed.
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