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Representative Kyle Johansen
District 1

Sponsor Statement

MB 187: An Act relating to holders of business license endorsements for sales of tobacco products

House Bill 187 was introduced to address the lack of Due Process under the Filth Amendment of the
Alaska and United States Constitutions that retailers face during business license enforcement
proceedings under AS 43.70.075 “the sale of tobacco products to underage persons”.

According to the statute as it is currently written, the State of Alaska does not need to prove negligence by
the retailer. It only needs to show the conviction of the employee who made the illegal sale of a tobacco
product to an underage person. The retailer is not allowed to show evidence of its policies prohibiting
illegal sales or any of its other good faith efforts to train and educate its employees.

House Bill 187 addresses the Due Process issue by requiring a finding of negligence of the license holder
before the retailer can be sanctioned. The retailer would be allowed to show its policies and procedures
as well as any other good faith efforts it has made to ensure its employees arc trained not to make illegal

sales to underage persons.

House Bill 187 then allows an Administrative Law Judge (ALJ) the discretion to determine the
appropriate penalty bases on the circumstance of each individual case. If the ALJ determines that the
retailer made no real effort to adequately train its employees on the sale of age restricted products, they
can impose the full 20 day license suspension. If the ALJ determines that the retailer did everything in its
power to stop the employee from making an illegal sale and the employee made one anyway, the ALJ can
impose a license suspension of anywhere between zero and twenty days.

The changes made in House Bill 187 are necessary to provide Alaska businesses with the Due Process
granted to them under the State and Federal constitution, while still allowing Alaska to have the strictest
penalty matrix in the country for the sale of tobacco products to underage persons.
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Steve Rush _
Director of Corpc rate Compliance
and Government Relations

Holiday Companies
4567 American Boulevard West
Minneapolis, Minnesota 55437

Re:  DHSS Proposed Policy Change

Dear Mr. Rush:

You have asked that we review the policy change regarding tobacco enforcement
authored bY L. Diane Casto, Manager, DBH, Prévention and Early Intervention of DHSS. It is
our understanding that DHSS is proposing that a request be made to the Commissioner of
Public Safety for a special commission for DHSS tobacco investigators to cite tobacco
endorsement holders under AS 11.16.130 at the same time that employees of the endorsement
holders are cited under AS 11.76.100(a)(1) for the sale of tobacco products to underage

Individuals.

It is our opinion that the proposed policy change violates the same due process
8uarantees recognized by Superior Court Judge William Morse in his Order of October 27,

006, in the case Holiday Alaska, Inc. v. State of Alaska, Division of Corporations, Business and
Professional Licensing, Igase No. 3AN-05-14036 Cl, filed in the Superior Court for the State of
Alaska, Third Judicial District at Anchorage, wherein the Court concluded that AS 43.70,075
was unconstitutional. In addition, it is our opinion that Judge Morse's holding raises serious
questions about the legality of the mandatory suspension of endorsements found in
AS 43.70.075(d). ThereaSons for our opinion are set forth below.

Itis our understanding that in light of Judge Morse’s October 27, 2006 decision. DHSS is
Rroposm that, in order to meet the duge process deficiencies currently found in
S437 .075%1) DHSS wants the authority to have its tobacco investigators cite tobacco
endorsement holders under AS 11.16.130 at the same time it cites the endorsement holders'
clerks under AS 11.76.100(a)(1). According to DHSS, "This policy change, to cite both the clerk
of the business, will accomplish the court's concerns (hat due process is not given to the
businesses whose clerks are cited for selling tobacco to youth under 18." We certainly disagree

with that conclusion.

Citing the endorsement holder for violation of AS 11.76.130 does not begin to address
the constitutional concerns expressed by Judge Morse. In fact, citing endorsement holders
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under AS 11.16.130 for violations by the endorsement holders’ clerks under AS 11.76.100‘15_1)(12
raises the very same constitutional issues that concerned Judge Morse and ultimately led him fo
declare this provision unconstitutional. AS 11.16.130 provides that, "An organization'is legally
accountable for conduct constituting an offense if the conduct ﬁlps the conduct of its agent and
(a) within the scope of the agent's employment and in behalf of the organization; or (b) Is
solicited, ,subseg,uently ratified, or subsequently adopted by the organization or (2) consists of
an omission to discharge a specific duty of affirmative performance imposed onthe
organizations by law." This criminal statute is basically a strict liability statute for which liability
is imposed upon the organization if the organization’s employee acts within the scope of the
employee’s employment in behalf of the organization. The predicate for liability under

AS 11.16.130 is the conduct of the employee. Once the employee's offense is established, the
orgi]amzathn is liable if the employee was acting within the scope of his employment and on
benalf of his employer. That statutory scenario for the imposition of liability is wrtuallg identical
to the method in' which liability is imposed on an endorsement holder, under AS 43.70.075, for
an employee's violation of AS 11.76.100. Under both statutes, if the criminal conduct of the
employee is established, the only issue to be resolved, before imposition of "punishment," is the
issue of whether the employee was acting within the course and scope of his employment.

~Judge Morse found, “Holiday has a property interest in its ability to sell tobacco products.
That interest must be protected in a proceeding whe In Holiday may [ose, even temporarily, the
tobacco endorsement that is required to sell tobacco pruducts.” (Dectision, p. 5) Judge Morse
also noted, “Once the state presented the judgments of convictions of the three individuals, the
only issue became whether each was acting within the scope of his employment at the time of
the"events that lad to the conviction, The question on appeal is whether, by restricting Holiday
to such a narrow issue, did the hearing fail to afford Holiday due process." “(Decision, p. 9)
Judge Morse found that, “In the hearing at which Holiday was facing the suspension of the
tobacco endorsement, the central issué was whether its agents or employees had sold tobacco
products to underage customers. The restriction of the hearing to the issue of the scope of the
agent or employee’s authority avoids the typical central issue entirely." (Decision, p. 12) Ina
footnote, Judge Morse stated, “The only time the scope of authority might be of any practical
relevance would be on the rare occasion when the holder of the tobacco endorsement could
defend on the grounds that the agent or em?loyee had taken tobacco products off premises and
sold them to customers, safe in the back of the employee's car or from the agent's home."

(Decision, p. 12, fn. 32

Chan ,ng the endorsement holder with a violation of AS 11.16.130 runs afoul of Judge
Morse’s most basic concem:

The use of the convictions of three individuals as conclusive proof of elements of
the case for the suspension of the tobacco endorsements against Holiday is the
basic fact that Holiday had no opportunity to be heard conceming the questions
concerning the alleged conduct of its agents or e_mpIoYees. The conduct of the
three individuals constitute the issues of central importance in the case against
Holiday but, by the use of the convictions of the violations of these three
individuals, Holiday is deprived of any meaningful opportunity to be heard on
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those central issues. Having been deprived of that opportunity Wt,he restriction
of the issues that could be raised at the administrative hearing, Holiday was
deprived of due process.... HohdaY was not afforded due process in law in

violation of state and federal constitutional rights.

(Decision, p. 17)

What DHSS continues to overlook is the fact that AS 11.76,100 requires the “ne?hgent"
sale of tobacco products to a person under the age of 19. The legislature clearly did not intend
that the sale of tobacco to a person under the age of 19, without fault, would establish criminal
liability. AS 11.76.100(a)(1) Is not a strict liability statute.  The problem with DHSS's proposal is
that it'fails to give the endorsement holders the opgoortumty to present evidence on the negligent
sale question. Endorsement holders are not afforded the opportunity to produce any evidence
relevant to (1) emPonee training on tobacco sales, (2) company policies regardmg the sale of
tobacco products to Underage persons, or (3) any other evidence that would tend to show they

were not negligent. As long"as the underlying conduct of the employee isjudged by a
ligence standard in order to impose criminal liability, the failure to afford an endorsement

ne
ho%er an opportunity to present evidence that it acted negligently in connection with the sale to
underage persons will continue to run afoul of due process guarantees under state and federal

law.

The Proposed policy change regarding tobacco enforcement does absolutely nothing to
address—let alone correct—the due process deficiencies and the unconstitutionality of

AS 43.70.075.

~ Holiday Alaska's appeal of the administrative law judge's decision to Judge Morse did
not involve that portion of subsection (dg of AS 43.70.075 that mandates a susgensmn of the
endorsement. Under the statute, the administrative law judge "shall suspend the endorsement
for a period of...." The length of the suspension depends upon whether the endorsement holder
has previously been convicted and, if so, the t|m|ng of the previous conwchon?_s). The
mandatory nature of the penalties deprives the endorsement holder of presenting anY evidence
on mitigating factors that m|ght best serve the interests of justice and the purposes of tne
statute. Once again, the underlying conduct that is being ﬁumshed IS negllgent conduct, not
intentional conduct or reckless disregard of the rights of others. The constifutional deficiencies
found in the "Liability" section of AS 43.70.075 are certainly found in the "Punishment" section of
that section as well.” Judge Morse's ruling certainly brings into question the continued validity of
the imposition of punishment under subsection (d) of AS 43.70.075.

Ifwe can provide any additional information, please do not hesitate to contact us.
Very truly yours,
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HOLIDAY STATIONSTORES
45657 \\est 80th Sreet, Boamingion MNI 55437 (962) 830-8700

STATIONSTORES

Representative Kyle Johansen
State Capitol, Room 13
Juneau, AK 99801-1182

Re: House Bill 187

Dear Representative Johansen:

| am writing representing the Holiday Stationstore group in Alaska. 1supervise the
operation of 26 convenience stores in Alaska. These stores employ over 300 Alaskan
workers and provide additional moneys to the Alaskan economy through many corporate

visitors aiding in the training and success of these stores.

The above Bill provides away of correcting issues faced by retailers of tobacco products
who happen to make a sale to an underage person. Under the current law AK 43.70.075,
it does not allow us as retailers to due process. We cannot introduce any evidence in our

defense. The law needs to be changed.

The penalties that exist under the AK law 43.70.075 are the most severe in the nation. A
first time offense is met with a 20 day suspension. This is not only all tobacco products
but the related gasoline, food, snack, beverage, candy or automotive sale which can go
along with the tobacco purchase. Customers do not come directly back after a retail store
has suffered and undue penalty and cannot sell their product for a 3 week period. The
monetary punishment on the business could exceed a hundred thousand or more dollars.

The Alaskan employees of Holiday Stationstorcs appreciate your support of this
legislation which is important to their everyday lively hood.

Regards,

Tom lverson
Regional Director of Operations
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Safeway Inc.

Loss Prevention Director
1121 124hAvenue NE
Bellevue, WA 98005

March 22, 2007

Representative Kyle Johansen
State Capital, Room 13
Juneau, AK 99801-1182

RE: IIB 187

Dear Representative Johansen:

My purpose in wrmn% is in support of 1B 187 and to ur?e its assage by the Legislature. Safeway Inc.
does business in the State of Alaska under the names of Safeway Inc., Carrs/Gottstcin, Eagle Quah(t]y, Hansons
Trading, Oaken Kegand the Great Alaska Tobacco Company. From lime to time, stings conducted by law
enforcement in the State of Alaska result in employees of these entities being cited for selling tobacco to under cover
operatives directed by law enforcement. ~ When this occurs, Safeway and its subsidiary or%anlzatlons arc subjected
to suspensions and fines without recourse. HB 187 sets up a practice of due process and allows the introduction of

evidence that might tend to mitigate the suspension and any civil penalty.

As the Loss Prevention Director for Safeway Inc., | interact with state requlatory agencies in four states,
Montana, Idaho, Washln%t_on and Alaska. |am particularly knowledgeable about the practices in the State of
Washington. As you are likely aware, Washington has one of the best Synar compliance rates of all the states. Itis
clearly the design of their pro?ram to assist retailers in educatln% both the retailer and their employees. This isa
significant part of their overall strategy to achieve their excellent Synar compliance rates. They do not immediately
suspend sales on a first sale to minorViolation. They have learned that often the employee who failed astln? by an
undercover operative is of great value to that company to ensure that no similar failures occur. After)(ears_o
running successful sting operations they are now _ocusm? more on the education piece. The are also focusing on
education of the public with regards to the larger issue of social sources for minors to obtain tobacco. What they
have discovered Is that the real problem of minor access to tobacco is largely related to individuals who arc of age,

purchasing tobacco and providing it to minors.

1B 187 is taking a step in the correct direction by allowing employers to demonstrate the efforts they go to
ensure compliance with the Alaska regulations re?ardlng the sale of tobacco to minors. As you are aware Safeway
Inc. has at considerable expense engagzed a private company to conduct in house compliance tests at our stores to
ensure compliance with the Alaska State rules. There are however times when employees of Safeway ;. J its
subsidiaries do not do the right thlnf}]].. They will sometimes sell to a minor operative even though they have signed
rules and regulations that preclude this at date of hire and twmeyearly doing the course ol the year and have
undergone regular education, and experience in house tests. Safeway also has imposed date of birth locks on
restricted item sales to attempt to remove the human error element,

WSFAWPRO1\DATANSI;C'tIHU YVSMARIiDUiuoii Moulton [)oc«\2007\070J22jbm 1ibI87 (3) doc



_ HB 187 provides theabilityforSafevv_aytoproFerIypresenttheseeffortstoen.sur_e compliance as
mitigation. This is an excellent piece of legislation that places the State of Alaska more in line with the practices of
the other states where Safeway does business. We are very supportive of the passage of this legislation.
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SAFEWAYO©,

Safeway Inc.
Loss Prevention Director

1121 124* Avenue NE
Bellevue, WA 98005

April 27, 2007

Chairman Chenault

House Finance Committee

Alaska State House of Representatives'
Juneau, Alaska.

RE: Alaska State HB 187 W ritten comments subm itted in lieu of oral testimony.

Dear Sir:

My purpose in writing isto communicate Safeway's support of HB 187 and to urge its passage by the

Safeway Inc. does business in the State of Alaska under the names of Safeway Inc.,
We

Alaska State Legislature.
Carrs/Gottstein, Eagle Quality, Hanson's Trading, Oaken Keg and the Great Alaska Tobacco Company,

currenlty operate 28 stores, 7 fuel stations and 8 tobacco shops. From time to time, compliance checks conducted

by law- enforcement in the State of Alaska resultin employees ofthese entities being cited for selling tobacco to
under cover operatives. This happened (4) times is 2005, (2) times in 2006 and none yet in 2007. W hen this
occurs, Safeway and its subsidiary organizations are subjected to suspension and fines withoutrecourse. HB 187
sets up a practice ofdue process and allows the introduction of evidence that mighttend to mitigate the suspension

and any civil penalty.

I know from participation in the hearings on this bill that the State of Alaska takes great pride in having the

toughest laws in the nation to combat sales oftobacco to minors. Safeway and its subsidiaries share your concern

aboutyouth access to tobacco and believe that a viable compliance check program, a strong retail education program

for employees, and a enhanced education program specifically targeting youth and their parents axe keys to reducing

youth access to tobacco.

As the Loss Prevention Director for Safeway Inc., | interact with state regulatory agencies in four states,

M or -.in, Idaho, W ashington and Alaska. | am particularly knowledgeable about the practices in the State of

W 1 1to wh? jit on the Youth Access Task Force and also actas Co Chair for the Governors Council on
Substance Abuse, as you may be aware. Washington has one ofthe best Synarcompliance rates of all the states as
well dSa declining number of>outh who are smoking. Our latest statistics show that 19.7% of 12th grade youth have

smoked tobacco during the past 30 days. This is compared o a national statistic of 25% for the same age group.

This trend line continues to shift downward from 27% in 2030,

During the hearings | have heard a lot of statistics about the how well Alaska has done in improving the
W hat | have not heard are the statistics about

percentage ofthe compliance checks where the retailer denies the sale.
Clearly Alaska isdoing very well in

the percentage ofyouth who are smoking and ifthat number is decreasing.
passing the compliance checks but ihe real test is are we having less youth smoking.

During the W ashington State healthy youth survey 12.9% of those who were smoking indicated that they

purchased (heir cigarettes from a store. The bulk of those surveyed indicated that they were given the tobacco by
someone 18 or older (12.9% ) Borrow ed or bummed the tobacco (21,5% ) or gave someone else money to buy them
(27.6%), (6.1% purchased them from a vending machine, (4.3% ) stole from a store or family, and (14.7% ) cited

other. Compliance checks focus primarily on the source of approximately 13% ofthe youth access to tobacco source

problem.
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W ashington State continues to emphasize compliance checks as a significantpart oftheir overall strategy

to adiieve their excellent Synar compliance rates. They do nothowever immediately suspend sales on a first sale to

They have learned that often the retailer and the employee who failed a compliance check by an

minor violation.
Afteryears ofrunning successful

undercover operative redouble their efforts to ensure thatno similar failures occur.
compliance check operations they are now focusing more on education ofthe retail organization and the retail

The are also focusing on the education ofthe public with regards to the larger issue of the health

employee.
W hat they have discovered is that the

implications oftobacco use and social sources for minors to obtain tobacco.
larger problem ofminor access to tobacco isnotunderage sales but is largely related to individuals who arc ofage,
purchasing tobacco and providing it to minors. They have also focused recentgrant monies to law enforcement to

focus on minors in possession. The answerto youih access to tobacco is a combination ofa good compliance

program including reasonable sanctions with due process included for the retailer, education ofemployees and the

retailers, education ofthe public, and enforcementofthe minor possession laws.

HB 187 is taking a step in the correct direction by allowing employers to demonstrate the efforts they go to

ensure compliance with the Alaskaregulations regarding the sale oftobacco to minors and to afford due process to

the retailer whose employees may fail these checks. Asyou are aware Safeway Inc. atconsiderable expense has

engaged a private company to conduct in house compliance tests at our stores to ensure compliance with the Alaska

State rules. There are however still times when employees cf Safeway and its subsidiaries fail compliance checks.

They will sometimes sell to a minor operative even though they have siped policy and procedures thatpreclude this

atthe time they are hired. Safeway employees are reminded monthly ofthis policy through an employee newsletter.

They are also required to resign this policy evifry six months and under-go regular education and reeducation on this

subjectwhich is provided by management Safeway also uses a date of birth lock at the point ofsale on restricted

item sales to attemptto remove the human enrorelementinvolved in calculating the age ofthe customer.

lwould like to raise one other issue. That issue is the actual impactto business when a suspension is

In order to make this meaningful I am using two very specific examples. The first is the Greater Alaska

imposed.
Below is a example ofthe

Tobacco Company Store number 1869 located at 5600 Debarr Road in Anchorage
financial impact at that store and on tax revenue that would not be paid to the City of Anchorage and the State of
The assumption here is that the customers would return

Alaska associated with either a 20 day or 10 day suspension.
Keep in mind thata GATC

within 30 after the suspension occurs. Ifthat does nothappen the impactis even greater.

is principally a tobacco store.

GATC 1869

(20) Day Suspension

Loss Soles: 65,714

50% Loss Sales First 30 Days After Re-Opening: 49,285

Total Loss Sales: 114,999

Est. Loss Tax Revenue To The City And State: 31,000 First 20 Days/ 50%
.30 Days 23,250 = 54,250

(10) Day Suspension

Loss Sales: 32,857

50% Loss Sales First 30 Days After Re-Opening: 49,285

Total Loss Sales: 82,142

Est. Loss Tax Revenue To The City And State:
30 Days 23,250 = 38,750 Total

Loss Taxes Next

15,500 First 10 Days/ 50% Loss Taxes Next

The second example Is that of a traditional food store operation that also sells
tobacco. These numbers are from Safeway Store 2628 located at 1725 Abbott Road in

Anchorage Alaska.
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Carrs 2628 .

(20) Day Suspension

Loss Sales: 33,714

50% Loss Sales First 30 Days After Re-Opening: 25,285
Total Loss Sales: 58,999

Est. Loss Tax Revenue To The City And State:
30 Days 12,000 = 28,000 Total

(10) Day Suspension

Loss Sales: 16,857

50% Loss Sales First 30 Days After Re-Opening: 25,285

Total Loss Sales: 42,142
Est. Loss Tax Revenue To The City And State; 8,000 First 10 Days/ 50%

30 Days 12,000 = 20,000 Total

15,000 First 20 Days/ 50% Loss Taxes Next

Loss Taxes Next

Essentially, whatyou see above isthat in a best case scenario, the current practice ofsuspension without

due process is essentially penalizing sales in the amountof$115,000 forthe GATC or 559,000 for the grocery store.

Th:s is a very significant impact to the operation ofthese stores and is viewed as onerous especially when there is no

due process provided in the law as currently written.

HB 187 provides the opportunity for retailers to present their efforts to ensure compliance as mitigation
We would encourage you consider giving further latitude to the A U with

before an Administrative Law Judge.
This legislation

regard to the suspension penalty particularly in light ofthe financial impactthat jtrepresents.

addresses the due process issue. We are very supportive ofthe passage of this legislation.

Seattle Division

IBM:jbra
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Testimon
CSHB 187 (JUD)K
4129107

L. Diane Casto
Manager, DBH . _
Prevention & Early Intervention Services

907/465-1188

The DHSS Division of Behavioral Health is responsible for enforcement of illegal
sale of tobacco to youth under the age of 19. In addition, as required by the
federal Synar legislation, the state must maintain an illegal sell rate to minors of
20% or less or face federal monetary penalties to the Substance Abuse
Prevention & Treatment Block Grant.

The DHSS, DBH opposed CSHB 187 (version K) as written, but we do support
the need for and inte nl of H3 187 to address the lack of due process for retailers
whose employees sell tobacco to minors under the age of 19.

Primary areas of concern:

1) Section 2 - currently the sta'e nas to prove that the employee negligently
sold tobacco to a minor. HB 137 will now require the staté to prove also
the employer's negll?ence in that sale. Ou *interest is in holding the
employer accountable for the acts of his/her employee.

2) Section 3 - this section allows retailers to develop, on paper, a loosely
identified and monitored “training" program to inform employees of the
State’s laws related to the sale of tobacco to minors, thereby reducing (or
eI|m|n_at|n%) their .esponsibility for the actions of their employees and
reducing their period of suspension to sell tobacco for the illegal sale.

3) Section 3, paragraph (w) - while this amendment does add a 10-day floor
for suspension, guaranteeing that all citations will include some level of
tobacco endorsement suspension, this floor appears to be the same for all
violations. This would provide for a retailer with a history of non-
compliance to continue to have their suspensions reduced to 10 days
instead of 45, 90 or 100 days. While we support a suspension floor, it
should be graduated in relation to the indicated number of days or not
available at all to those who repeatedly violate the law.

The current system of fines and suspensions is working. State law was amended
in 2002 to ensure that retailer violations resulted in consistent, temporary
suspensions of tooacco sales, in addition to fines to the clerk of sale.

In 2002 the state's illegal sell rate was 30%-following the change in law, the
2003 rate was 10%. In addition to reducing youth access, youth usage of



tobacco also has decreased. We support a fair fix to the due process issue for
Alaska retailers; we do not support dismantling the current system of fines and
suspensions for those businesses that sell tobacco to youth under the age of 19.

Points in response to questions from House Finance on 4/28

+ Alaska does have the most stringent laws related to enforcement of illegal
sale of tobacco to minors. We are not the only state to impose
suspensions; we are the only state to have a mandatory number of
suspension days per violation. One problem noted by the US General
Accounting Office is the inconsistent application of fines and suspension in
many states-reducing the quality of the tobacco enforcement
programming. Alaska’s laws are e0|U|tabIe and consistently applied to all
retailers violating Alaska’s tobacco laws.

* As noted, there are other states with sell rates as low as or lower than
Alaska’s rate, without mandatory suspension. While this is true, there are
varied reasons. One reason is that many states are using youth ages 14-
15 to conduct the %urchases. Alaska’s program uses youth who are
}Erlmarlly 15-17. The use of younger youth naturally produces fewer sales.

he federal government is reviewing the age of youth buyers and
considering chan?es to the Synar methodology. Other methodology
inconsistencies affect the ability to compare outcomes state-by-state and
are under review by the General Accounting Office.

° Itis also important to remember that the number of compliance checks we
conduct each Kear is very small-we have only three §3) obacco
Investigators that cover the state. In a report by the Schneider Institute for
Health Poth it estimates that “even ag%resswe comPhance inspections
programs will observe far fewer than 1/100thof 1% of all [tobacco sale]
transactions." The maéonty of tobacco sales occur when Tobacco _
Investigators are not observing; our compliance and enforcement work is
not a constant intrusion on retailers.



Alaska State Legislature

Interim: Session:
50 Front Street, Suite 203 Slate Capitol, Room 13
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Representative Kyle Johansen
District 1

SECTFONAL ANALYSIS

1B 187
"An Act relating to holders ofbusiness license endorsementsfo r sales o ftobacco products"

SECTION L&

Provides that the department shall suspend the endorsement for the sale of tobacco only alter a hearing.

SECTION 2:
Expands the evidence that the hearing officer shall use to:
1 Did the license holder negligently violate AS 11.76.100, 11.76.102,
11.76.107? Hearing officer may consider provisions of Section 3,
2. Any other evidence that might lend to mitigate or aggravate the length of
suspension.

SECTION 3:

Allows the department to reduce license suspension period if the license holder establishes that a written
policy against the selling of tobacco products to minors was adopted and enforced prior to the date of
violation. Also allows the department and license holder to agree to an informal disposition of a

suspension.



Alaskans for Tobacco-Free Kids

r American American Heart
| American lung Association®
K gg’;fg{y ASSOCIATION.
ofAlaska Learn and Live-

April 23, 2007

Representative Kevin Meyer
Co-Chair House Finance Committee
Capitol Room 515

Juneau, AK 99801-1182

Dear Representative Meyer:

We are writing to express our strong support for the state's Work Draft for HB 187, "An Act relating to
the suspension of business license endorsements and L : imposition of civil penalties for certain sales of
tobacco products to persons under 19 years of age", dated 4/2/2007 (773-07-0086 bil.doc/ Drinkwater).
We are confident this draft addresses the issue of due process while not substantially weakening the
effective enforcement program that prevents the illegal sales of tobacco products to children. The draft
also allows for reduced suspensions in recognition of exemplary efforts to prevent sales to
kids. Indeed, the draft represents a win, win for all parties concerned.

ATFK expressly acknowledges the need to make statutory changes to provide due process and has been
actively working with the Palin Administration to that end. It is imperative, however, that such changes
not compromise effective enforcement of illegal tobacco sales. Preventing illegal sales is a critical part of
the overall comprehensive tobacco prevention effort needed to reduce youth smoking.

Smoking is described as a "pediatric epidemic"” because nearly all smoking starts in childhood. In Alaska,
more than three-quarters of youth who smoke started before age 15 and nearly half started before age
13. Virtually no one starts smoking after age 18. Tobacco is a deadly addictive drug and cigarettes Kkill
approximately half of all long-term users. Accordingly, retail businesses that sell tobacco products have a
grave responsibility to prevent the illegal sale of tobacco to children.

In the recent past, Alaska has made excellent progress in reducing illegal tobacco sales to children. We
should all, be proud of that achievement. After many years of wide-spread illegal sales, Alaska law was
amended to ensure that violations resulted in a predictable and consistent temporary suspension of
tobacco sales. The compliance program currently in place immediately succeeded in dramatically reducing
illegal sales. After predictable and significant penalties were put in place, illegal sales to kids plummeted.
The original draft of HB 187 and the mostrecent 3/27/07 (19C) draft presented by Holiday
would go backwards by severely weakening the clear, predictable and consistent
enforcement program against illegal tobacco sales.



ATFK agrees that retailers should be able to contest whether an illegal sale did take place. We also agree
that exemplary efforts to prevent sales to children should be recognized and based on those efforts a
reduction in the length of suspension may be warranted. The state's work draft referenced above,
provides for reduced suspension where specific criteria have been met (beginning at Page 4, Line 10
through page 5, line 5). This criterion assures exemplary effort, rather than simply arguing that an
education program is In place. Again, we believe this draft addresses the issue of due process, maintains
a strong, effective enforcement program against illegal tobacco sales and recognizes retailers' efforts to
prevent illegal sales with an opportunity for reduced license suspensions.

As always ifthere are questions or concerns, please feel free to contact us.

Sincerely,

Michelle Toohey Suzanne Meunier
American Lung Association of Alaska American Heart Association
Pat Luby Emily Nenon

AARP American Cancer Society
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Policy change regarding Tobacco Enforcement within the
Department of Health and Social Services

Prepared by L. Diane Casto, M anager, DBH, Prevention & Early Intervention

On October 27, 2006 the Anchorage Superior Court issued a decision in the Holiday
Alaska v. SOA, DCCED, Division of Corporations, Business and Professional Licensing
court case. The decision, that the current process for citing retailers who sell tobacco
products to persons under 19 years ofage does not provide for due process to the retailer,

will impact our mandated tobacco enforcement activities.

Currently, cleiks are cited under AS 11.76.100(a) (1) ifthey sell to an underage person.
Ifthey plead no contest or guilty, or are convicted following a trial, the conviction is
forwarded from the court system to Department of Commerce, Community and
Economic Development (DCCED). DCCED then sends a notice to the clerk’s employer
indicaring that, as a result ofthe conviction, their tobacco endorsementwill be suspended
and acivil penalty imposed unless the employer request a hearing. Holiday successfully
argued on appeal to superior court that itwas denied due process because it faced
suspension o fits tobacco endorsement based on the results ofcourtproceedings about

which they had no notice and no opportunity to participate.

To rectify this situation and provide retailers with appropriate due process, DHSS will
change its policy forissuing citations by citing both the employee and the corporate
employer simultaneously. The business entity can be held responsible for the acts of its
employees (i.e. the negligent sale oftobacco) via AS 11.16.130, which says that an
organization is legally accountable for an offense if the conduct, among other things, is

die conduct of its agency and within the scope of the agent’semployment and in behalfof

the organization.

DHSS will request, from the Commissioner of Public Safety, a special com mission for
the DHSS Tobacco Investigators to cite under AS U .16.130. It should be noted that
because of an Alaska case, ABC Towing v. State, which says that a sole proprietorship is
not an “organization” under AS 11.16.130; sole proprietors cannotbe cited under this
theory of legal accountability. They could be cited ifDHSS had a basis for arguing that
the owner was independently guilty. Approximately 10% oftobacco enforcement cases

involve a sole proprietor as the employer.

This policychange, to Cite both theclerko saleand the business, will accom plish the
courts concern thatdue process is not given to the businesses whose clerks are cited for
selling tobacco to youth under 19. W ithout this change to our policy, our tobacco
enforcement woik will be greatly compromised, rhis proposed change to our policy is
the most valid and has been discussed with staffof the Attorney General’s office. We

anticipate tins change will be completed within 30-days of initiation.

The Alaska Tobacco Control Alliance is supportive ofthe change in policy. Wc all
believe the current system o fcitations and suspensions of tobacco endorsements is
effective in keeping tobaroo products out of the hands of youth urul wo have continually

met our federal Synar sell iato 0f20% or below since 2003.



TESORO

Tesoro Alaska Company
P.O. Box 196272
Anchorage, AK 99519-6272

The Honorable Jay Ramras
Alaska House of Representatives pocl V4 g
State Capitol

Juneau AK 99801-1182

Dear Chairman Ramras:

Thank you for hearing HB 187 (An act relating to holders of business license
endorsements for sales of tobacco). | write today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. My
company has developed a strong culture to prevent underage tobacco sales, and
has invested heavily in a training and self-enforcement programs to help
employees live within the law. We have also developed a positive working
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in J6 western states. Among
those states, Alaska has the toughest laws against underage tobacco sales, and
passage of HB187 would in no way weaken that position. We support the bill to

preserve our due process rights.

We support the policy goal of the Legislature and Administration to prevent
underage tobacco sales. Key to achieving that goal Is a legal framework that
encourages all endorsement holders to invest in training and policies that Tesoro

has. Passage of HB 187 is a positive change to state law.

Sincerely,

ixternal Affairs Manager

CC: Representative Kyle Johansen



Anchorage Daily News Editorial

(Published: April 11, 2007)

Keep the heat on

Tobacco vendors should be accountable for underage sales

Do Alaska lawmakers really want to make it easier for stores to get away with selling
tobacco to minors?

They're being asked to do just that, under the guise of ensuring due process to
"responsible” vendors. Yes, those vendors have some reason to complain, but
legislators don't have to open the new loophole proposed by Ketchikan Republican

Rep. Kyle Johansen.

Under current law, the state automatically suspends a tobacco seller's license if any
underage customer is busted for buying smokes or other products from that location.
First offense is a 20-day suspension, and the penalty goes up from there.

Rep. Johansen wants to create a good-faith exemption from the mandatory license
suspension. Under his House Bill 187, ifa vendor can prove it has a reasonable
program to prevent underage sales, itcould get off without a suspension.

That change would take Alaska back to the bad old days, when undercover stings
busted 36 percent of all vendors tested for sales to minors. After the state started
suspending violators' licenses, the underage sales rate dropped to about 11 percent.

Tobacco vendors deserve a chance to contest the evidence in an underage sales
case. After all, a finding of guilt will cost them a license suspension. That is a matter
of fairness and due process. And the business license suspension time ought to fit
the crime. It should be less for a business that rides herd on its clerks to follow the
law, compared to a business that doesn't care if it’s selling tobacco to elementary
school kids. A minimum three-day suspension might be appropriate in the first case,
while the latter would be lucky if it ever gets to sell cigarettes again.

But letting the tobacco vendor off the hook altogether for underage sales, as long as
it has a good excuse? That's a bad idea.

Holding vendors strictly accountable for underage sales isa proven way to keep
harmful tobacco products away from kids. The task for the Legislature is to enforce
that accountability, while making sure the vendor gets due process and faces a
license suspension that's proportionate to the offense.

BOTTOM LINE: The Legislature shouldn't let tobacco vendors off the hook when
clerks sell to minors.



GREATER * FAIRBANKS fl(0 Cushman St. Suile 114 Fairbanks, AK 99701

’\CHAMBER

i C O M MERTCE

April 9, 2007

Representative Kyle Johansen
State Capitol, Room 13
Juneau, Alaska 99801-1182

Dear Representative Johansen:

The Greater Fairbanks Chamber ofCommerce (Chamber) supports House Bill 187, and we urge

its passage by the Legislature and signature by Governor Palin.

I1IB 187 addresses the issue of business license enforcement proceedings that retailers face

under current Alaska statute for the sale of tobacco to underage persons. This statute was
The Court found

recently ruled to be defective by Alaska Superior Court Judge W illiam M orse.
their

that current law did not allow employers their constitutional guarantee of due process -

day in court.

The Chamber recognizes the issue of tobacco use among our youth is a serious social concern
> efforts to refuse sale of these products to underage persons.
the employee’s signed

and supports retailers These efforts

often include frequent training, clearly displayed written policies and
acknowledgment that they understand state law with regard to tobacco sales.

Yet, current law gives no consideration to any of these procedures pul in place by an employer

making every effort to maintain compliance. If an employee is found to be in violation of AS

11.76.100-107 (despite all efforts made by the employer to avoid this very outcome), then
This is where Judge Morse

but

current law says the employer is automatically in violation.
correctly identifies the due process deficiency. The employee should have their day in court,

so too should the employer.

Your bill, 1B 187, fixes this defect by amending current law so as to implement a hearing

process overseen by an administrative law judge (ALJ). The ALJ will have the responsibility of

weighing evidence presented by both the state and the employer and also considering any

mitigating and/or aggravating circumstances prior to deciding the case and meting out the

penalties prescribed in the law should the defendant be in violation of the statute.

It isclear the issue here isnotone ofrelaxing punishment for illegal tobacco purchases - in fact,

the Chamber would not supportsuch language, The issue is squarely one of fairness as provided

for in both the Alaska and U.S. Constitutions. We look forward to seeing your bill passed by the

Legislature and ultimately signed into law.

Sincerely,

Charlie Buddy
Board Chair

Cc: Interior Delegation

phone: (907)' 452-1105, fax: (907) 456-6960
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ANCHORAGE CIANHK

Anchorage Chamber of Commerce
Board of Directors
Resolution 2006/07-11
In Support of House Bill 187

WIIEREAS, the Fifth Amendment to the U.S. and Alaska Constitutions guarantee Due
Process of law; and

WHEREAS, under the current statute, (AS 43.70.075 “the sales of tobacco products to
underage persons”) the retailer is not allowed a single opportunity to show evidence of its
policies prohibiting illegal sales or any of its other good faith efforts to train and educate
its employees, nor does the statute require the State of Alaska to prove negligence by the

retailer; and

WHEREAS, on October 27, 2006, Anchorage Superior Court Judge Morse found the
current statute unconstitutional as a deprivation of the retailer’s Fifth Amendment right to

Due Process; and

WHEREAS, members of the Anchorage Chamber of Commerce that sell tobacco
products will also suffer economic damages in the event ofa license suspension without

Due Process; and

WHEREAS, Jlouse Hill 187 addresses the Due Process issue by requiring a finding of
negligence of the license holder before the retailer can be sanctioned; and

WIIEREAS, 1113 187 also requires that license holder adopt and enforce a written policy
against the illegal sales of tobacco, establish and enforce disciplinary sanctions for
noncompliance, inform employees of the applicable laws and their requirements, require
employees to sign a form that they have been informed of and understand the company's
written policy and also require the employees to verify the age of tobacco product

customers; and

WHEREAS, Alaska will continue to have the strictest penalty matrix in the country for
the illegal sale oftobacco products; and

WHEREAS, lhe changes to the current statute provided in IIB 187 are necessary to
provide Alaska businesses with the Due Process granted to them under the U.S. and

Alaska Constitutions.



NOW THEREFORE BE IT RESOLVED, the Anchorage Chamber of Commerce
supports MB 187 “"An Act relating to holders of business license endorsements for sales

oftobacco products.”; and

BE IT FURTHER RESOLVED, that copies of this resolution be sent to the Twenty-
Fifth Alaska Legislature, Anchorage Chamber members and statewide media.

Approved the 20 day of April 2007

William J. Evans, chair Stacy Schubert, IOM, president



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

HOLIDAY ALASKA, INC., d/b/a
HOLIDAY ALASKA, INC,,

RECEIVED

0CT 3 0 2006

Appellant,

OORSEY & WHITNEY LLP.
STATE OF ALASKA, DIVISION OF ANCHORAGE
CORPORATIONS, BUSINESS AND
PROFESSIONAL LICENSING,

Appellee.
Case No. 3AN-05-14036 Cl

ORDER
Administrative Appeul
In this administrative appeal Holiday Alaska, Inc. (Holiday)
challenges the constitutionality of one aspect of AS 43.70.075(d). That statute
A
allows for the imposition of a civil penalty on a business if one of its employees
sells tobacco)to a person under the age of 19. Holiday does not challenge the
ability of the State of Alaska, Department of Commerce, Community and
Economic Development (State) to penalize a business for such a sale. Holiday

does contend that the method, permitted by the statute and here used by the State,

to prove that the prohibited sale occurred, violated Holiday’s due nrocess rights.

The Court agrees.

/AN 05-14016 ct
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Administrative Proceedings and Decision.

In order to sell tobacco products a business licensee must obtain a

separate tobacco endorsement for each location or outlet from which the business
|

intends to offer the products.1To limit the consumption of tobacco products by
young people, AS 11.76.100 prohibits any “person”2from “negligently sell[ing]”
any item containing tobacco to a person under 19 years ofage.3 A business may
lose its endorsement to sell tobacco products from a particular location if it or its
agent or employee sells tobacco products to an underage customer from that

location. Alaska Statute S 43.70.075(d)(1) provides, in part:

If a person who holds an endorsement issued under this section, or
an agent or an employee of a person who holds an endorsement
issued; under this section acting within the scope of the agency or
employment, has been convicted of violating AS 11.76.100..., the
department sin.'! suspend the endorsement for a period o f... 20 days
and impose a civil penalty of S300 if the person has not been
previously convicted of violating AS 11.76.100....

(The parties do not dispute the operative facts. The State charged

three Holiday employees at three different locations of selling tobacco products to

AS 43.70.075(a).

A “person” is defined to be “a natural person and, when appropriate, an
organization”.]” AS 11.81.900(b)(45). An “organization” includes “a corporation,
company, ...vjoint stock company, ... or any other group of persons organized for
any purpose.!) AS 11.81,900(b)(43).

AS 11.76.100(a)(1). A person who violates this section is guilty ofa
violation, subject to a fine of not less than $300. AS 11.76.100(0- A violation is a
noncriininal offense that carries no possibility of ajail term. AS 11.81.900(62).
The accused is not entitled to ajury trial or the appointment of counsel at public

expense. Id. ;

3ANQH40%6d 9
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an underagei.person. Each employee separately pled “guilty” or “no contest” to

J
violating A S.11.76.100. The State then initiated three separate administrative

proceedings to suspend Holiday’s tobacco endorsements at the three applicable

locations. Holiday requested a hearing in each case. Those proceedings were

consolidated into one hearing.
Holiday moved to dismiss the allegations against it, raising
constitutional arguments4 The Administrative Law Judge denied the motion,

ruling that “tjliis administrative hearing is not the proper forum for Holiday’s
\Y
challenge to the validity of AS 43.70.075.... Holiday has the option to challenge

the validity of the tobacco enforcement law in the superior court."5

The administrative hearing is limited to three possible questions,

only one of which is relevant to this case:

(1) was the person holding the business license endorsement, or an
agent or employee of the person while acting within the scope of the
agency or employment of the person, convicted by plea or judicial
finding of violating AS 11.76.100, 11.76.106, or 11.76.107.6

%
Understanding that the State intended to proceed under clause (1) by

|
submitting the judgments of conviction ofits three employees, Holiday correctly

perceived that the only issue that remained was whether each of the three

employees engaged in the conduct that led to the convictions “while acting within

R. 155.-65.
t
R. 360.

6 AS 43.70.075(m)(l).
«

JANO5-14036C1
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the scope of)[his] employment.”7Holiday conceded that each employee was acting
within the scope of the employment.8 Nonetheless, Holiday protested that it would
be a violation of Holiday’s due process rights to be punished because ofa fact or
finding (each employee’s conviction) determined in an entirely different
proceeding, of which Holiday had no notice, and in which it could not and did not
participate.

The Administrative Law Judge found that the State had proved the
allegations by a preponderance of the evidence and that Holiday had violated AS
43.70.075(d)(1).9 It recommended that the tobacco endorsement of each of the
three outlets .be suspended for 20 consecutive days and that there be three fines in
the amount o[f $300 each.10 The commissioner of the department adopted the
recommended decision and penalties.1l Holiday filed a timely notice of appeal.I7

Discussion.

A defendant in an administrative hearing enjoys federal and state

constitutional due process rights. The scope of those rights will depend upon what

7 AS 43.70.075(m)(l); Tr. Vol. 2, at 11.

J
| Tr. Vol. 2, at 11.

ft
9 R. 479-82.
10 R. 483"
l R. 484.

2 R. 492-93.

SANOSMI36CL
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is at stake foj- the defendant and the State. An entity’s “interest in a lawful business
is a species of property entitled to the protection ofdue process.”13Holiday has a
property interest in its ability to sell tobacco products. That interest must be
protected in £ proceeding wherein Holiday may lose, even temporarily, the
tobacco endorsement that is required to sell tobacco products.tl

The scope of Holiday’s due process rights depends upon the exact
facts that the State must prove in order to deprive Holiday of the endorsement. The
two statutes, AS 43.70.075 and 11.76.100, taken together, define the conduct and
circumstance's that must be proven. The State must show that 1) Holiday (or one of
its employees or agents) 2) negligently sold tobacco products 3) to an underage
customer 4) from a particular location.

The curious aspect of this case is that the State need not (indeed
cannot) prove those facts in a single hearing, but must do so in two separate
hearings. First, there is the hearing in district court that may result in a person
(whether a natural person or an organization) being convicted of violating AS
11.76.100. Second, ihere is the administrative hearing at which State must prove

either that the holder of the endorsement was convicted of the violation, or that the

Frontier Saloon, Inc. v. Alcoholic Beverage Control Board, 524 P.2d 657,
659 (Alaska 1974).

Id., 524 P.2d at 660 (“A license to engage in a business enterprise is of
considerable value to one who holds it. There can be no question in this case that a
suspension of appellant’s liquor license would represent a potential economic loss

to its business.”).

?
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holder’s employee or agent, while acting in the scope of the employment or
I,
agency, wasiso convicted.

Oddly, neither statute expressly requires proof of the specific

location or outlet at which the violation occurred, even though the particular
I

endorsement subject to suspension can only be the endorsement assigned to the
?
location or outlet where the alleged sale occurred. While neither statue expressly

makes the location 0! *lio sale an clement ofthe conviction or suspension, it

remains a fact that must be proven before the State can suspend a particular
t

endorscmentjbecause each endorsement is tied to a specific location. The State
could not revoke the endorsement for a Fairbanks store if the underage sale
occurred at an Anchorage outlet. Nor could it suspend a particular endorsement,
assigned to one ofa holder’s multiple Anchorage locations or outlets, without
proving the jlrecise location or outlet at which the prohibited sale occurred.

At the first hearing there could be two potential defendants, either
Holiday itselfl, or one of its employees or agents. Atthat hearing the State must
prove that the defendant “negligently [sold a tobacco product] to a person under

19 years ofage.” 5 The mens rea of the violation is “negligence,” which the Court

AS 11.76.100(a)(1). Each of the officers who cited an individual Holiday
employee, identified on the citation an address where the offense allegedly
occurred (and therefore presumably that of each Holiday outlet). R. 351, 354, 357.
But when each employee entered the plea that led to the conviction, there would
have been no need for the judge to discuss facts asserted in the citation that were
not elements identified in AS 11.76.100(a)(1). The actual judgments of
convictions make no reference to a street location or otherwise identify' the outlet
or location where the offense occurred. R. 352, 353, 356.
3ANE-14035d
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presumes to be civil negligence, a less culpable mental state than “criminal

negligence.” 16
I
Had the State charged Holiday with the alleged violation, then

*

Holiday would have had the opportunity to defend itself by various factual

assertions. Holiday could have asserted that no prohibited sale occurred because
i
the purchaser was actually 19 years of age or older or bought a candy bar, not a

tobacco product. It could have asserted that the purchaser looked 35 years old and
thus Holiday was not negligent to have sold the tobacco product to a person for
whom there was so little apparent risk that she was under 19.17 Perhaps Holiday
could have asserted that it acted reasonably in its hiring and supervision of those
of its employees and agents who might sell tobacco products, so that it had not

been negligent, and thus not violated AS 11.76.100(a)(1), even if the natural

e

“The difference between criminal and civil negligence although not major
is distinct. Uiider both standards, a person acts ‘negligently’ when he fails to
perceive a substantial nnd unjustifiable risk that a particular result will occur. The
two tests part ways in their descriptions of the relevant unobserved risk. Under
ordinary negligence, the risk must be ofsuch a nature and degree that the failure to
perceive it constitutes a deviation from the standard of care that a reasonable
person would observe in the situation.” St'ite v. Hazelwood, 946 P.2d 875, 877
(Alaska 1997)(quotation and citation omitted). Criminal negligence, as defined hi
AS 11.81.900(a)(4), requires a greater risk.

Because a conviction for conduct prohibited by AS 11.76.100 is a non-
criminal violation, it is not entirely clear whether the standard of proof to be used
at the trial ofjhc alleged violation is that applicable to a crime, proofbeyond a
reasonable dQubt, or a lesser standard, whether the normal civil standard,
preponderance of the evidence, or the more stringent civil standard, clear and
convincing evidence. The Court will assume that it is the highest standard, the

criminal standard.

3AN-05UWG6CI 7
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person had made an illegal sale.l8Had the State charged Holiday (rather than its
agent or employee) with the violation of AS 11.76.100(a)(1), the fact finder would
have had to consider Holiday’s defenses when evaluating the sufficiency of the

y
State’s case against Holiday.

I
mlfHoliday had been convicted, and the State sought further fines and

a suspension of the endorsement, then presumably the State would have offered
the convictions as evidence at the subsequent administrative hearing. Assuming
that the doctrine of collateral estoppel would prevent Holiday from relitigating
whether ithad violated AS 11.76.100(a)(1), Holiday would have little to say at the
hearing (though a dispute over the location of the violation might remain open if
that was not addressed at the earlier hearing). Nonetheless, it would have had the
opportunity to challenge most of the State’s case at the earlier hearing.

This is not the sequence of events that unfolded in the three
administrative prosecutions that are the subject of this appeal. Instead of citing
Holiday, the officers cited the individuals accused ofselling the tobacco products.
Holiday received no notice of the citations or the hearings at which the employees
entered pleas of guilty or no contest. At the administrative hearing, the only

<

question that.could be addressed by Holiday was: Did “an agent or employee of

[Holiday] while acting within the scope of the agency or employment of the

B * . s o . . . . .

At the later administrative hearing Holiday submitted copies of its policies
and other documents describing the steps it takes to train employees not to sell
tobacco products to underage youth. R. 50-138.

; £



person,. . . violat[e] AS 11.76.100[?]" 9Once the State presented the judgments of
conviction ofthe three individuals, the only issue became whether each was acting
within the scope of his employment at the time of the events that led to the
conviction. The question on appeal is whether, by restricting Holiday to such a
narrow issue, did the hearing fail to afford Holiday due process. The Alaska
Supreme Court has provided guidance on the scope of the issues that a subject of a
business license suspension action must be afforded.

I Frontier saloon @ COoration was convicted in district court of
allowing a mjilnor on the premises.2) The district court, as required by statute, sent
notice of the conviction to the Alcoholic Beverage Control Board.2 The Board
held a session without notice to the corporation and voted to impose a ten-cay
closure. It had discretion to impose a closure of between 10 and 45 days/

The corporation appealed, arguing that it was a violation of both its
state and federal constitutional rights to due process to have been'denicd a hearing
before the Board prior to the imposition of the closure. In response.

The state argue[d] that a hearing before the Board was
unnecessary because due process requirements were met through the

9 AS 43.70.075(in))
D 524 P 2d at 658,

3AN05-14036C]
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judicial determination of guilt in the criminal proceeding brought
against appellant. It is argued, in effect, that appellant had its day in
court when it pleaded guilty to the offense. Thus, no further
adjudicative determination is necessary. This argument overlooks,
however, the different character of the criminal proceeding and the
administrative proceeding.

The penalty imposed by the Board is not automatic.
The use of the word ‘may’ rather that the directive ‘shall’ in AS
04.15.100(b), indicates a discretionary power, Alaska Alcoholic
Beverage Control Board v. Malcolm, Inc., 391 P.2d 441 (Alaska
1.964). In addition, the reference to ‘upon the direction of the
majority of its members' clearly contemplates a vote, which would
be a hollow gesture if the suspension authority were not
discretionary. The choice of the duration of the penalty by the Board
creates a further area of discretion. 4

Thus the Supireme Court agreed that the corporation had suffered a violation of its

state and federal due process rights.5
I
In order to satisfy due process requirements, the litigant must be

given more than just a hearing. That hearing must be “meaningful.”26 In
\%

determining “whether a hearing is a meaningful one, [the court is] guided by
1

Id., 524 P.2d at 660. The Supreme Court noted that the fact that the Board
had discretion to impose a range of penalties was not determinative. 524 P.2d at
661 n. 5. It observed that other courts hud “found that even when suspension is
statutorily mandated a right to notice and hearing still obtains.” Id. The Supreme
Court expressly chose not to address the process due if the suspension was
mandatory. Iq.

5 Id., 524 P.2d at 661.

Javcdv. Dep 7 ofPublic Safety, 921 P.2d 620, 622 (Alaska 1996) (quoting
Graham v. State, 633 P.2d 211,216 (Alaska 1981).

- I
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‘considerations of fundamental fairness.”’27 Thus at an administrative hearing
i
concerning the suspension ofa driver’s license “the accused must be granted the

opportunity Xofully contest issues of tentral importance'to the revocation
Il
decision.”28.

Where there are allegations that a driver drove with an excessive
amount of alcohol in his system a meaningful hearing “would require the presence
of the arresting officer, the production of the report of the arresting officer and any
tape recordings, videotapes, or transcripts concerning events surrounding the
arrest, and the presence of witnesses having evidence to offer on contested

)

29 5
points.” Thp alleged d"iver must be afforded an opportunity to challenge the

reliability of the breath test3 and the state must preserve the breath sample or give

(he driver an opportunity to obtain an independent test.3l
In the hearing at which Holiday was facing the suspension of the

tobacco endorsement, the central issue was whether its agents or employees had

Javed, 921 P.2d at 622 (quoting Thorne v. State, Dcp 7 o fPublic Safety, 11A
P.2d 1326, 1329 (Alaska 1989) quoting W/iisenhut v. State, Dep 7 o fPublic Safety,
746 P.2d 1298, 1300 (Alaska 1987)).

5
Thorne, 11AP.2d at 1331 (quoting Champion v. State, Dept ofPublic

Safety, 721 Pj2d 131, 133 (Alaska 1986)) (italics supplied).
2 Graham, 633 P.2d at 216 n. 12.

0 Champion, 721 P.2d at 133.

a Id. and Briggs v. State, Dep 7 of Public Safety, 732 P.2d 1078, 1080 (Alaska
1987).
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sold tobacco-.products to underage customers. The restriction of the hearing to the
w

issue of the scope ofthe agent or employee’s authority avoids the typical central
issue entirely.

The holding in Juved is again compelling. Alaska Statute 28.15.165
required the suspension ofadriver’s license if a driver failed or refused to take a
breath test.38 The accused was allowed an administrative hearing but the issues at
the hearing were limited.34 The accused could only argue that the arresting officer
did not have reasonable grounds to believe that the accused was driving or that
other specifiérd cﬂcumstances exi'sted.15 But the accused could not demonstrate
that he was not driving. The Supreme Court concluded, “a hearing which is
statutorily limited to the reasonableness of the arresting officer’s beliefs at the time
of arrest is not necessarily meaningful or fundamentally fair. Revocation is not fair
if the accused can demonstrate that he was not driving, regardless of the

reasonable beliefs of the arresting officer.”36 This analysis applies to the restriction

The only time the scope of authority might be ofany practical relevance
would be in the rare occasion when the holder of the endorsement could defend on
the grounds that the agent or employee had taken tobacco products off premises
and sold them to customers, say from the back ofthe employee’s car or from the
agent’s home.

|

B 921 P.2dat673.
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of (he issues at the tobacco endorsement suspension hearing to preclude Holiday
from arguing that its agent or employee did not sell tobacco products at all, or did
not sell to an underage patron, or did not unreasonably sell tobacco products.
Holiday has not been afforded a meaningful administrative hearing
when the State is permitted to utilize the judgment of conviction of another person
(even if that person was an agent or employee of Holiday) as proof of what
Holiday did. In Scott v. Robertson37 the Alaska Supreme Court addressed the
circumstances when a criminal conviction of a party can be used against the same
party in a subsequent civil trial. It reviewed the traditional restrictions against the
use of the conviction and concluded to abandon some of the restrictions in favor of
a more tolerant rule. It described the more liberal rule it was adopting as follows:

The trend in recent years, however, has been to admit
criminal convictions as evidence in subsequent civil trials where: (1)
the prior conviction is for a serious criminal offense; (2) the
defendant in fact had a full and fair hearing; and (3) it is shown that
the issue on which the judgment is offered was necessarily decided
in the previous trial. We adopt this position for use in Alaska.

The three conditions which we have set forth as prerequisites
to the use of a criminal conviction in a subsequent civil case arising
from the same set of facts are designed to protect the defendant
against the introduction of unduly prejudicial criminal convictions.
We first require that the prior conviction be for a serious offense in
order [hat the accused have the motivation to defend himself fully. A
driver who pleads guilty to a minor traffic violation may have
decided merely that the costs of defending outweigh the burden of
having such a conviction on his record. Such a conviction is not
credible evidence of guilty conduct. Generally, any offense

tt

37 5S3 P.2d 188 (Alaska 1978).
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punishable by imprisonment should be considered to be a serious
offenie.

The requirement of a full and fair hearing is designed to
preveijt the introduction of the prior conviction where there is
substantial question as to its validity. Normally, a criminal
conviction, incorporating the high burden of proof on the state and
the stringent safeguards against violations of due process, should be
admissible absent strong showing of irregularity. Generally, no
conviction entered without representation of counsel ought to be
considered as evidence in a subsequent trial.

The third prerequisite would preclude the use of a conviction

where the fact sought to be introduced had not necessarily been
dctenpincd at the prior trial.38

c
>

Consider a scenario that is more favorable to the State than the

present situat\i/on. If the State had prosecuted Holiday for the alleged violations of

O -
AS 11.70. 100 (a)(1), rather than three of its employees, and then offered those

r
judgments of conviction in the administrative hearing concerning the suspension
of the tobacco endorsements, the proposed use ofthe convictions would not have
met the requirements of Scott. The first Scott prong requires that the prior
conviction b<f for a serious criminal offense, defined as one for which
incarceration is possible. The sale of tobacco products to an underage consumer is
defined as a violation, a category of offense that is less serious than a

misdemeano”and for which there is no possibility ofincarceration. A conviction

for a violation is not a conviction for a serious criminal offense. In fact a violation

Id., 583 P.2d at 191-92 (footnotes omitted).

r
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is defined to be not a criminal offense.3Because the consequences ofa conviction

n
for a violation are so minor, a person accused of that conduct does not have
sufficient incentive to fight the charges so as to permit the use of the conviction in
a subsequent civil proceeding.

The proceedings in the district court provided even less incentive to
the accused to fight the charges. None of the three individuals was exposed to the
collateral potential of having the tobacco endorsement suspended in a later
administrative proceeding. From Holiday’s perspective the use ofthe convictions
of other defendants at the administrative hearing was even more perverse. Ithad a

[
greater incentive, because of the potential suspensions of the tobacco
endorsements, to challenge the accusations ofunderage sales, but had no ability to
exert that challenge. It could not participate in the district court proceedings and
was not allowed to raise defenses (except a hopelessly insignificant one) in the
administrative hearing.

..The use of the conviction for a violation does not meet Scott’s
second prong. The safeguards that arc normally found in a criminal proceeding are
usually deemed adequate to ensure that there will not be substantial questions
about the validity of the conviction sought to be used in the civil proceeding. One

of the protections in the criminal proceeding is the availability of counsel to all

accused persons. But a person accuse ofa violation is not entitled to public

AS 11.76,100(0. A violation is a noncriminal offense that carries no
possibility of,ajail term. AS 11.81.900(62).
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representatio\n. The three individuals who were convicted of the violation had no
right to a public defender or a trial by jury.40Nor is it likely that any of the three
accused individuals would incur the expense of private counsel even if he or she
could afford it becaus . there was so little at stake. The definition of a violation
states that “conviction of a violation does not give rise to any disability or legal

disadvantage based on conviction ofa crime.541 Because Holiday had no notice of

J
»
the hearings at which the three individuals entered pleas, it had no ability to

provide counsel for those persons in an effort, by defending the individuals
directly, to defend itself indirectly from the consequences of their convictions if
used against jHoliday in a subsequent administrative hearing.

"Finally, it is doubtful that the third Scott prong would be satisfied.
That test does not permit the prior conviction to be used in the subsequent hearing
unless the fact relevant to the second proceeding had necessarily been proven in
the first trial.t]n order for a specific tobacco endorsement to be suspended the State
must link the underage sale with the location applicable to the endorsement. The
elements of the noncriminal offense of underage sale do not include, and thus do
not necessitate, the proofofthe location of the sale with such specificity. While it

K

is tmc that the conviction may cover some elements relevant to the administrative

AS 11.81,900(b)(62) (“a person charged with a violation is not entitled (A)
to a trial by jury; or (B) to have a public defender or other counsel appointed at

public expense to represent the person").

4 AS 1I81.900(b)(62).
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hearing, it does not cover all of them. The prior conviction might meet the third
prong and thus be admissible, but it alone would not suffice for the suspension of
the endorsement as it might be silent as to the location ofthe sale or identification
of the specific endorsement to be suspended.

But the most significant problem with the use of the convictions of
the three individuals as conclusive proofofelements of the case for the suspension
of the tobacco endorsements against Holiday is the basic fact that Holiday had no
oppo-*"-:~ to be heard concerning the questions surrounding the alleged conduct
ofits agents or cr ployees. The conduct of the three individuals constitute the
issues of central importance in the case against Holiday but, by the use of the
convictions fjor the violations of the three individuals, Holiday is deprived of any
meaningful opportunity to be heard on those central issues. Having been deprived
of that opportunity by the restriction of the issues that could be raised at the
administrative hearing, Holiday was deprived of due process just as was the driver
in Javed who”could only challenge the reasonableness of the arresting officer’s
beliefand noj present evidence that he was not the driver.

{Iloliday was not afforded due process of law in violation of its state

and federal constitutional rights. The decisions o fthe Administrative LcnvJudge

and commissioner are REVERSED.
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Objective: To determine best practices for enforcing public
health laws prohibiting the sale of tobacco to minors.

Methods: The author compared annual merchant compliance
surveys to identify the 10 highest and the 10 lowest performing
states, Stale and federal documents describing s'ate efforts to
improve compliance with their laws from 1995 to 2004 were
systematically reviewed for evidence conceming the
effectiveness of 26 enforcement strategies. These were rated as
essential, recommended as a best practice, not recommended,
or unable to rate. Results: The following strategies appear
essential to high performance- a law enforcement strategy with a
state agency coordinating enforcement, state funding of test
purchases for enforcement, prosecution of offenders with
penalties for violating the law, and effective merchant education.
The following features are not recommended: warnings in lieu of
penalties lor offenders, reliance upon nonfunded local
enforcement, and limitations placed on enforcement authority or
the conduct ol test purchases. Conclusions: Some states have
achieved high compliance with the law by pursuing a variety ot
strategies employing common elements. Others have hampered
their efforts by pursuing counterproductive strategies.

keywords: law enforcement, tobacco, youth

In July 1992, Congress enacted the Synar Amend-
ment, making substance abuse block grants from the
Department of Health and Human Services (DHHS)
contingent upon states enacting and enforcing a prohi-
bition on the sale of tobacco to minors.1Beginning in
1996, states were required to conduct annual scientific
surveys, employing underage decoys to conduct test
purchases to determine the rate at which merchants
violate the law. Each state was assigned an individu-

J Public Health himgement Ifnctce, 200b, 11(0). 550'565
(J) 200b tlopmcolt Williams A Wilwns, Inc.

alized schedule of annual targets for lowering its vio-
lation rate to 20%.J States failing to make appropriate
progress were sometimes penalized and had to commit
state funds to improve compliance.

Although Congress required states to enforce their
laws "in a manner that can reasonably be expected
to reduce the extent to which tobacco products are
available to individuals under the age of 18,” DHHS
did not require slates to enforce their laws by penaliz-
ing lawbreakers.1 As a result, r, -ies pursued different
strategies to improve compliance, with some proving
more effective than others. By 1998, the violation rate
for the large rural state of Maine was 4 percent, whereas
the violation rate for the tiny urban District of Columbia
was 47 percent.4 By 2000, 23 stales had missed at least
one annual target.

Many of the strategies used to enforce these laws
cannot be subjected to experimental manipulation. It
would be a violation of the right to equal protection
provided by the 14th Amendment to randomly assign
fines of 5100, S500, or $1000 to consecutive defendants
to evaluate the impact of penalty severity on subse-
quent compliance. Nor could states be randomly as-
signed different constitutions to evaluate the impact of
Home Rule clauses. Although experimental evidence
would beideal, real-world limitations dictate that many
decisions regarding public health policy and the alloca-
tion of resources must be made in lhe absence of exper-
imental evidence. In such situations, we strive to make
informed decisions on the basis of experience. The au-
thor’'s purpose was to identify the best public health
practices in enforcing tobacco access laws by drawing

the Rotted Wood Johnson FouixJat on. Sufcslance Abuse Policy Rescarcn Pro-
gram, funded this project
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upon the experiences of states with the best ar.j the
worst performance records.

e Methods

Data regarding state efforts to enforce youth ac-
cess laws were obtained from multiple sources. Each
state files an annual block grant application with the
Substance Abuse and Mental Health Services Ad-
ministration (SAMHSA).5 These applications describe
efforts to improve compliance. Copies of slate block
grant applications and correspondence between the
states and SAMHSA describing activities from 1995 to
September 30, 2001, were obtained through a series
of Freedom of Information Act requests made by the
author to the DHHS. Additional information was ob-
tained from SAMHSA publications; by contacting vol-
untary agencies and state, county, and local officials
by phone or e-mail; by attending SAMHSA-sponsored
Synar conferences; and from official state Web sites.6
These materials /ere supplemented by requesting state
block grant applications for 2002-2004 from the states,
and additional information by phone and e-mail. The
author reviewed over 10,000 pages of materials. The
outline presented in Table 1 guided data extraction,
which producitd a 127-page, single-spaced summary
document, which was itself extracted onto 42 spread-
sheets, each of which organized the data from 20
selected states on a single topic. Complete data ex-
traction was performed only for the 20 selected states.
Each spreadsheet was examined for striking patterns
that distinguished the best and worst performing stales
from one another.

Each state is required to annually conduct a random
survey to measure statewide compliance with the law.1
Results are reported on the SAMHSA Web site in terms
of the percentage of merchants who made an illegal
sale when approached by an underage decoy.* Several
options were considered for using these data to rank
states according to their performance: the number of
yee-s it took each state to lower ils violation rate to
20 percent; lhe highest and lowest violation rates for
ti e nosl recent year; or the highest nnd lowest average
violation rates. Slate violation rales often fluctuated:
Vermont had the second best in 1998, but fell to 37th
place by 2001. Wyoming had the worst violation rale
in 1999, hut rose to sixth place the following year. If
Wyoming were placed in the top tier for its most recent
performance, would the policies that pul it in last place
be considered best practices? To avoid these problems,
aranking system was chosen to emphasize consistently
good or poor performance.

The following method was used to identify 10 high-
performing (I 1) and 10 low-performing (LO) states.

flitttf 1 o The guide used to extract data from the audit
materials

Tre law
Is there a designated enforcenent agency?
Isa licerse recpired to sell tobacoo?
Is licersing a the local or slale level?
Does the state lawfadlitate a- hinder enforcenent?
Duoes the slale lawprahibit local enforoerrent efloris?
et arc the peralties lor illegl sales?
Cana licerse be suspended ¢' revoked?
Can storeonners e cited?
Are (here restrictions on vending mechines?
Legislative stppon
Is Ire legislature supportive?
Does the slale furd enforcerrent?
Does the slate expect local government lo fund enforcenent?
Adinistration
Is il clearwhich state agency Is responsible lor Syrar conpliance?
Hes Ihe legislature assigned enforcenrent resporsibility?
Wt type d agency is responsible for enforoerment?
Dostate agencies collaborate?
Are there regular meetings ol state officials to deal with enforcenent?
Is there a clear plan based on a workable model?
Is the state's goal just lopass, o logel llsviolation rates as lowvas
possible?
Medhanismof enforoeent
Does a stale agency coordiinete enforcenent?
Isthe slale divided intoregions ol resparsibility where specilic agents are
assigned and conpliance rates are nronitored an an ongoing besis?
Have enforcerent positions been established?
Is there a statewide databese d retailers?
Is there a statewicee syslem lar hacking inspections?
Howoften docs the state measure conpliance rates?
Is enlorcononl targeted to prablemareas?
Ahet proportion ol nerchanls s inspected each year?
Are other aspects of Ihe lawenforced, such as signage?
A citations Issued lotne derk, 1he slorconrer, or bath?’
Aledl vidatars prosecuted?
Is prosecution hendled airrirelly, awilly; or administratively?
A prosecutions gererally successful?
et penalties are administered?
Are offending retailers reinspecled?
Merchanl/communily eduication
et is dore to educate merchanls?
Ae Im narres of vidators publicized?
Ao vidators targeted lar reeducation?
Is there a hatline for ditizers lo report stores Hut sell lo minors? Ao
corplaints pursued?
Do community ccelitions play a role?

The stales and the District of Columbia were ranked |
lo 51 from the lowest to the highest violation rate re-
ported for each of the 6 years from 1997 to 2002. (Data



VBEZ O Top-and bottom-ranked states*

\Violation rates
197 198 199 A
Heh perfonring
1 Mhire 13 4 6 9
2 Haich 7 8 8 8
3 South Dekota 13 D 9 8
4, NewHanpshire P 8 8 D
5. Handii 2 15 1 7
G Coloraco 19 y:] 16 6
7. Washingion 6 15 1% 1%
8 Massachusetts 17 19 “ 18
9 Loisiaa 39 D 7 7
10. NewMexico yA] 14 19 r
Lowpertoming

42. North Carolira 45 % % D
43. Indiana 24 2% 2 2
44, lona 27 3% R 2
45 Disritd Glurbia 34 a7 % %
46. Maryland ¥ 3% R %
47. Temnessee 3 24 a 2%
48, Perrsyhvaria 0 ) a4 27
49. Mortam 37 £ p 2
50. Aladka 2 24 % £
51. Karsss 47 > 2 pA]

a0
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Rankings
AP 1997 198 199 D WM A
7 6 1 1 7 3 7
7 2 4 4 5 5 6
8 7 5 5 4 1 8
D 4 3 3 8 1 13
6 D v 7 3 6 4
5 9 % r 1 4 1
14 1 1 9 16 % 2
9 8 18 (0] 24 9 1
6 47 i 2 2 7 3
0 yl 9 D D 14 15
18 40 a A K7 38 a
19 % ) 40 'S Vivg 45
1 2 49 46 50 2 A
16 Vel 51 » 45 pA] 3
D 4 48 45 46 48 18
2 46 % 43 47 40 49
15 % 39 50 46 50 3
3 45 45 R 37 46 50
30 A 2 49 51 40 51
yul 49 47 4 29 a 47

«Cell values Indicate the state's reported rate ol lllegal tobacco sales for Ihe lederal fiscal years Indicated. Stales were ranked bom 1 1o 51 Irom the lowest to the highest violation
raio reported lor each year. The mean ol these si* rankings was used to identify the 10 highest-performing and 10 lowest-performing stales as Indicated by the number preceding

the stale's name.

from 1996 were not used because very few slates had
initiated enforcement and seven did not have data.) The
mean of the six annual rankings for each state was used
to identify the 10H 1 and 10 LO states (Table 2). The vio-
lotion rates for HI and LO states overlapped on 3 of the
6 years (Table 2). Differences of afew percentage points
in violation rates between states may not be meaning-
fu], as states used different protocols for measuring vio-
Intion rales7and the surveys generally had a 95 percent
confidence interval of 3 percentage points.2This rank-
ing method factors in the speed with which violation
rates were lowered, the level of reduction achieved in
comparison lo that achieved by other states during the
same year, and maintenance of performance. Twenty
states were included to ensure that the sample reflected
state diversity.

The small sample size and the nature of the data
did not allow for meaningful quantitative or statistical
analysis. Forexample, reported merchant education ef-
forts included various combinations of letters, mailed
training materials, signs, slickers, buttons, posters, bill-
boards, community coalition activities, public service
announcements on radio or television, training semi-
nnrs, videos, Web-based courses, educational test pur-

chases with warnings or prizes, and personal visits
from citizen volunteers, health officials, or law enforce-
ment officers. Even if the costor volume of these efforts
could be determined, a quantitative analysis would be
comparing not apples and oranges but a cornucopia of
assorted fruits and vegetables. Without valid quantita-
live data for most of the variables, multivariate analyses
too were not an option.
State experiences were compared and contrasted
to evaluate the impact uf different strategies to im-
prove compliance. The author rated strategies accord-
ing to these criteria: (1) essential to success, (2) not
essential, but recommended as a best practice, (3) hinder-
ing efficient operation and therefore not recommended,
and (-1) unable to rate because of insufficient evidence,
All HI states sustained violation rates below 15 pcr-
cent. A strategy was considered essential if no state
had attained a violation rate below 20 percent wilh-
out it. Strategies recommended as best practices improve
program productivity, making efficient use of state rev-
enues and allowing states to accomplish more with less,
Several states have adopted legislation drafted by the
tobacco industry' that hampers efficient enforcement,
for example, by stripping enforcement powers from
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local authorities, or by placing gratuitous limitations on
how compliance checks are conducted.8Strategies that
squander resources by impeding enforcement are not
recommended.

Most LO stales abandoned their initial approaches
after failing to make adequate progress, For some, new
strategies brought success. This transition came in dif-
ferent years for different stales; the analysis is based on
the early years of poor performance.

* Results

Table 2 presents the final state rankings. To deter-
mine how the selection of slates might have differed
if other ranking strategics had been employed, states
were ranked according lo their average violation rate
from 1997 through 2002. This was averaged with the six
annual rankings: the same 20 states sorted into the HI
and LO groups. When the average violation rate from
1997 through 2002 was used as the sole ranking crite-
rion, 9ofthe 10 HI states were reselected, aswere 8 of the
10 LO states. Thus, identification of HlI and LO states
was not strongly influenced by the choice of ranking

method.

Features of the law

Five LO states, but no HI states, had laws that protected
offenders from punishmentorotherwise made enforce-
ment more difficult. Maryland exempted vending ma-
chines from penalties. North Carolina allowed only a
warning for first offenses. Tennessee required state offi-
cials lo obtain permission from local judges to employ
minors for test purchases. Montana allowed only the
health department to enforce the law, exempted store-
owners from penalties, and reduced a schedule of es-
calating fines ($100, $200, $300, and $500) to a flat $25.
Indiana's law, with no requirement for proof of age,
provided that it must be proved that a clerk "know-
ingly" sold tobacco to a minor, allowing for a defense
that the clerk "reasonably believed" the customer was
18.9When the legislature protects offenders from pros-
ecution or penalties, the effectiveness of enforcement
efforts is undermined. Such provisions are not recom-
mended (Table 3).

The state law determines whether aviolation is pros-
ecuted through the court as a criminal or civil offense,
or administratively within the enforcement agency. All
three approaches were used by both IIl nnd LO stales.
Although criminal prosecution sounds tougher, it is the
least efficient: inspectors must appear in court, judges
dismiss many cases, and penalties can be trivialized.
Although all three approaches are compatible with ex-
cellent performance, administrative disposition is the

table8 0 Summary of recommendations
Essertial
Avooncrete plan conceming how Ihe slate will enforce its lawv
Astate agency overseeing enforcenent
QOngoing enforoeent Inspections enploying lest purchases
Slate funding ol enforcenent inspections
Prosecution d offencers
Peralties for vidting the lav
Effective merchant education
Reconmrenced
Adminigtrative disposition dl citetiors
Licersing of tabaooo sellers
IVhintenance o a state database of tobaoco sellers
Nt recommended
Reliance upon unfunded local enforcarent
W\&mings instead ot peralties for offenders
Pratecting offenders from prosecution and perelties
Limitatiors on the conduct 0! test-purchases
Linitingwhich offidals can enforce the law
Ureble torate
The type of agency thet is conducting enforoerent
Ihe propartion ol merchants to Inspect each year
The seventy d the perelty
Whether the oarer, the derk; or botharo charged
Citizen conplairt lines
Test purchases conducted salely lor eduicational purposes
Tobaooo Industry-sponsored merchant education progras

recommended approach as it makes the most efficient
use of state resources.

in some states, enforcementdid not happen because
nobody was assigned responsibility. However, provi-
sions in the state law assigning enforcement responsi-
bility did not correlate with state performance. In both
HI (New Mexico, South Dakota) and LO states (Dis-
trict of Columbia), the assigned agency either ignored
its responsibility or employed ineffective methods
(Tennessee). Whether or not the law assigns enforce-
ment responsibility, the governor can. A state agency
quickly assumed responsibility for coordinating en-
forcement in every HI state. In the LO states, this was
true only in Tennessee nnd Kansas. In Tennessee, De-
partment of Agriculture agents attempted lo observe il ¢
legal sales during food inspections butdid not perform
lest purchases. As no LO stale was able to lower viola-
tion rates to 20 percent without a state agency leading
the effort, this appears to be essential to success.

A license to sell tobacco is required in six HI states
and seven LO states. Although alicensing requirement
had no apparent impact on state performance, stales
without licensing expended more resources to estab-
lish and maintain a database of tobacco retailers. A
database is used lo plan enforcement, track violations,



conduct the annual Synar compliance survey, and mail
educational and training materials to merchants. With
increased productivity, states might save money even
ii licenses were issued free of charge: licensing is
recommended.

Every state restricted vending machines to reduce
youth access. Such restrictions are recommended as vio-
lation rates for unrestricted vending machines are con-
sistently higher than for over-the-counter sales.10

A preemptive slate law strips local government
of authority. Bans on self-service displays, bans on
tobacco-vending machines, and enforcement of tobacco
access laws all began with local government.’l The
tobacco industry has worked hard for preemption.8
Five HI and five LO states had preemptive laws, and
one in each group prohibited local enforcement. Thus,
preemption did not preclude the successful imple-
mentation of enforcement at the state level. However,
preemption forecloses a community's ability lo elim-
inate other jources of tobacco for youth, such as free
samples or products stolen from self-service displays.

Enforcement

In nine H | states, the legislature supported enforcement
with funding or facilitativi laws. Every HI state used
state funds to pay people to enforce the law. This in-
volved state personnel or contracts with local officials
orcivilians. Among the LOstates, in the early years only
Alaska and Kansas spent more than a pittance on en-
forcement; several legislatures were hostile to enforce-
ment. Not 1 of the 50 states achieved the 20 percent
goal without funding enforcement; state funding for
enforcement appears to be essential.

In six LO states, local authorities were encouraged
to enforce the law but were not paid. Among the HI
states, only New Hampshire tried this briefly. This ap-
proach was never successful: it is not recommended; all
who attempted it either instituted state-level enforce-
ment or later channeled state funds to support local
enforcement.

All HI states settled quickly upon an enforcement
plan and instituted the legislative or administrative
modifications necessary to make it work. Although the
letter of the law required slates to only reduce violation
rates to 20 percent, all HI slates embraced tho spirit of
the law by attempting to extinguish illegal sales. Al-
though some LO states now have their sights on goals
below the mandatory 20 percent, in the early years,
their common ambition was to protect their block grant
funds by hitting their assigned annual targets. ‘Hie most
efficient states set up all responsibilities (merchant edu-
cation, licensing, enforcement, and administrative dis-
position) within a single agency, When this was not
the case, HI states coordinated activities across slate
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agencies through interdepartmental meetings and
memoranda of understanding. During the first several
years under Synar, coordinated action was uncommon
in LO states and only Alaska and Kansas had a plan
of action. Advocates of enforcement in LO states were
often frustrated by a lack of cooperation from the leg-
islature, executive branch, other state agencies, or local
authorities. Planning appears to be essential.

Hl states rely on a variety of state agencies to
conduct, or contract for, test purchases. In Maine,
it is the Attorney General's office; in Hawaii, South
Dakota, Massachusetts, and New Mexico, thehealth de-
partment; and in Florida, New Hampshire, Colorado,
Washington, and Louisiana, the alcoholic beverage en-
forcement agency. LO states also relied primarily on
alcoholic beverage agencies. Health departments were
involved because their block grant was at risk. Efforts
in Alaska and the District of Columbia failed because
health departments were unable to obtain police coop-
erat-on. While success can be achieved with different
types of state agencies overseeing enforcement, failure
may result when that agency does not have enforce-
ment powers.

Test purchases are performed by youths supervised
by either civilian contractors (South Dakota) or law
enforcement officers. States had no trouble prosecut-
ing violations occurring under civilian supervision; this
offers a more cost-effective approach than do the uti-
lization of swom law enforcement officers. A particu-
larly wasteful system is to have anonenforcement state
agency contract with an enforcement agency at over-
time rates (District of Columbia).

The number of enforcement inspections can vary
with funding levels. Six HI states had at least one year
during which they averaged one or more inspection
per merchant. The lowest inspection rate among HI
states was 20 percent. By contrast, 20 percent repre-
sented the highest inspection rate (only Kansas) among
LO states in the early years. All LO states, but Kansas,
later increased their inspection rates. Higher inspec-
tion rates are generally associated with better perfor-
mance, but other factors too are important. Both Kansas
and Florida maintained inspection rales of 20 percent
over the period 1997-2002. The violation rate for Kansas
never dropped below 20 percent, while Florida's was
consistently under 10 percent. In 2000, Massachusetts
had a violation rate of 18 percent compared lo 8 per-
cent for Florida, despite the fact that the inspection
rate for Massachusetts was 200 percent, 10 times that
for Florida. Florida's inspections were conducted by
state law enforcement and resulted in 5500 fines for nil
offenders. Massachusetts' inspections were conducted
by local health boards and resulted in warnings for
about half of offenders and fines of $50 to $100 for the

rest.
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Six states in each group found it helpful to divide
the state into regions of enforcement responsibility.
All 20 states maintain databases of tobacco retailers;
H1 states more commonly used these to facilitate en-
forcement. All HI states and seven LO states now use
their databases to track inspection results for individ-
ual merchants. All states must measure their viola-
tion rate annually for Synar. Nine states (five HI, lour
LO) track enforcement inspections to monitor violation
rates in real time, making it possible to respond to ad-
verse trends. Six HI states nnd three LO states iden-
tify and target areas of poor compliance for additional
enforcement and/or education. Seven HI states and
eight LO states have at least occasionally reinspected

offenders.

Penalties

No state achieved the 20 percent goal without prose-
cuting offenders. Eight LO states prosecuted offenders
only very rarely, whereas nearly 100 percent of offend-
ers were prosecuted in eight HI states. Initially, offend-
ers in Massachusetts and South Dakota were as likely
to receive awarning as a fine, and these states had to
compensate by implementing the nation's highest in-
spection rates.

In New Mexico, fines for a first offense ranged from
$20 to $200, whereas in other HI stales fines ranged
from S50 (Massachusetts, South Dakota, Louisiana) to
$500 (Florida). Among LO states, Tennessee and North
Carolina have no penalty for a first offense, and fines
in the remaining states range from $25 to $300 plus
court costs. State performance did not correlate with
the severity of the fine: the average fine was 5271 in
the lop-ranked slate (Maine) and $272 in the bottom-
ranked state (Kansas). In Alaska, stiff penalties may
have backfired by increasing appeals, and therefore the
cost of prosecution, draining resources from inspec-
tions. Very high compliance rates can be achieved with
modest fines, but having no penalty for a first offense
may not be compatible with high performance. Six HI
states nnd five LO stales provide for license suspen-
sion, but this penally was rarely used. Although the
most common practice in both HI and LO states was to
cite both the clerk and the storeowner, some states cite
only one or the other. All approaches were compatible
with HI performance.

Five HI slates target offenders for merchant educa-
tion, sometimes court ordered. Two LO states make
merchant education available to offenders. Six |1l and
five LO states have citizen tip lines to report stores sell-
ing tobacco to minors. Nine HI and nine LO states had
community groups involved in generating support for
the law, conducting merchant education, or hclp.ng to
recruit youth for lest purchases.

Merchant education

Merchant education and enforcement are two sides to
acoin. A state must educate to ensure that sellers know
how to refuse illegal sales, and enforce lo ensure that
they arc motivated to do so. If there is no penalty for
breaking the law, didactic efforts are not enough; no
state achieved a 20 percent violation rate through ed-
ucation alone. All HI states combined strong educa-
tion with strong enforcement. Although it isimpossible
to quantify, HI states did much more to educate mer-
chants. Although some LO states had strong education
and some had adequate enforcement, none had both.
In the early years, Kansas had high prosecufion rates,
substanti | penalties, and an inspection rate equal to
Florida's, but it had very weak education and its viola-
tion rate far surpassed Florida's. North Carolina had an
excellent education program and a high inspection rate,
but with only awarning for first offenses they provided
little motivation to <bey the law.

Good education can enhance the impact o.'enforce-
ment; many states notify sellers that they have been
inspected and publicize the names of offenders. These
practices were more common among HI states. The yel-
lowed newspaper clipping taped to the cash register
listing fines paid by local clerks may have more educa-
tional impact than do any glossy pamphlet.

Nonenforcement test purchases can be educational
by informing sellers that they are being watched, and
by providing feedback regarding the adequacy of em-
ployee training. Educational tests could be counterpro-
ductive if offenders are not punished ar.d word spreads
that violations are not taken seriously.

The use of tobacco industry-sponsored educational
programs, such as We Card, was strongly associated
with poor performance (used in six LO states and one
H| state, briefly). It seems unlikely that the industry
programs were responsible for the poor performance.
Rather, those states that relied on theindustry programs
were those that were reluctant to invest state resources
in education and enforcement, and were willing to trust
the industry lo foot the bill and police itself.

* Discussion

For a state lo achieve excellent compliance with to-
bacco sales laws, the following features appear to be
essential: (D a concrete plan concerning how the state
will enforce its law, (2) effective merchant education,
(3) ongoing enforcement inspections employing test
purchases, (4) a state agency overseeing enforcement,
(5) state funding of enforcement inspections, (6) prose-
cution of offenders, and (7) penalties for violating the
law. Although the highly successful states employed
a variety of different approaches, these seven features



were common to all. The study results are summarized
in Table 3.

Although a regression analysis would be the ideal
method for examining the impact of these multiple fac-
tors, it was simply impossible to quantify much of the
data. For example, within a single state, one county
could prosecute only clerks, another only storeowners,
and in a third, it could be both. Likewise, penalties can
vary from case to case within a state. A valid statistical
analysis requires valid state data.

On the basis of the Massachusetts experience, the
author had previously recommended that every mer-
chant be inspected three to four times each year.2With
higher rates of prosecution and stiffer penalties, stales
have achieved excellent results while inspecting as few
as 20 percent of their merchants each year. The cost-
effectiveness of enforcement has been estimated at $44
lo $8,200 per year of life saved, based on the assump-
tion that each merchantisinspected four times peryear
(a rate that is 20 times higher than that used success-
fully by Florida).’3To the degree that illegal sales can
be curtailed with far fewer inspections, the potential
cost-effectiveness of these programs has been seriously
underestimated.

Hawaii did very well by providing state funding to
county police. However, when Alaska tried the same
approach, the local police refused to cooperate. An ap-
proach that works in one state may notwork in another.
Nevertheless, there are many effective approaches to
choose from. Success may require experimenting with
different approaches. Success was not limited to states
of one size, population density, demographic makeup,
or governmental organization. This suggests that all
states could achieve very high rates of compliance
if they were to use this analysis to strengthen their
programs.

A limitation of this study is that a second reviewer
did not verify the accuracy of the data extraction. How-
ever, there was ample opportunity for self-correction as
the same data was extracted from annual reports from
1995 to 2004. Further, the study design minimized the
role of judgment; almost all the data extraction ques-
tions could be answered yes or no; no rating scales were
used. Finally, strategies were identified as essential only
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when no state had reached the 20 percent violation
rate goal without it; no judgment was needed for this
call.
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The Department, of Health and Social Services has reviewed the proposed House (JUD)
Committee Substitute for HB 187 (Version M) and regards several of the provisions as
extremely problematic. Die department therefore recommends adoption of the proposed CS
drafted by the Department of Law (Drinkwater 4/2/2007).

Employer Negligence

Die state should not have to slkv. that the endorsement holder negligently violated AS
11.76.100, as required in Version M (the state does liave to show tliat (lie employee negligently
sold to a minor, but that's at the district court level). Die State’s interest is in holding the
employer accountable (i.e. vicariously liable) for die acts of liis or her employee. Diere is
nothing about the Holiday decision that requires the state, in order to take licensing action, to
show that the employer was independently negligent in selling tobacco to a minor.

Die Department of Law draft in paragraph (4) appropriately allows the hearing officer to
consider the employer's efforts to institute an effective and meaningful program.

Compliance Program
In version "M\ the requirements of (t) would allow endorsement holders to easily sol up a shell

of a compliance program; in other words, they could set up a program on paper and make little or
no effort to take precautions in terms of hiring employees, training tliem, or monitoring them.

Die Department of Law draft addresses these additional tenns in (tX2).(4) and (7).

Amuavators and Mitigaton?
While version "M” gives lip service to the notion that "aggravating factors" could result in an

increased suspension or penalty, tliere is no mechanism for lhe increase to occur. Only a
reduction is possible. Also, be aware that the terms "aggravators" and "miligators" are
associated with criminal cases and aren't appropriate for the administrative setting.

Die Department of Law draft makes clear in (d) that there can be increases OR decreases of 10
and 20 days respectively under (dX1) and (d)(2), but after that Ihe suspensions are mandatory.
Or, ifthe endorsement holder can show that ihe employee did not negligently sell to a minor (by
overcoming the presumption in (w» there is no suspension or penalty. (Diis is important to keep
in mind because it goes to die heart of the Holiday decision, and the judge's mling that Holiday
should have the opportunity to contest the central issue in the case; that is, whether the
employees negligently sold tobacco products).

Ten Dav floor
While version *M” includes a floor, the devil is in the details. Iftho 10-day tloor applies only to

situations under current paragraph (m)(4), it will mean tliat we'll have lots of hearings and only
the very least sophisticated businesses will get 20 days. If it applies to both (n»X4) and (5), there
is a potential due process argument: e.g. ifan employer can show that it was a candy bar and not



cigarettes tliat were sold, it wouldn't make sense to require a 10 day suspension. Also, is it 10-
day floor on ALL the suspension periods or just the first one?

Sec the Department of Law draft at paragraphs (d), (m)(5) and (m)(6).

When a Business Gets a Reduction
Under version “M”, a single location can get a reduction of the suspension period twice in one

year. The Department of Law draft changed it to once. Paragraph (u) in both. Note tliat under
version “M” the department car agree to a reduction if the person lias not previously received a

sanction under (d). The original bill did not contain this limitation.
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Representative Jay Ramras
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Re: Support for Due Process Protections of House Bill 187

Dear Representative Ramras,

The purpose of this letter f3 to urge you to support Rep. Kyle Johansen's proposed bill

(HB 187) which seeks to correct the lack of Due Process afforded lo tobacco vendors under the
current AS 43.70.075. House Bill 187 corrects the unfairness of the present law's strict liability
punishmentof tobacco sales violations. By allowing an Administrative Law Judge the authority to
take into account an employer's good faith efforts to prevent illegal tobacco sales to minors, HB
187 will continue to promote an employers’ efforts to prevent lllegal sales without unfairly
punishing those employers for tho unsanctJoned and unpreventablo intentional misconduct of its
employees. The current legislation (AS 43.70.075) does not taka Into account an employer's
inability to protect itself against an employee's willful violation of the law. Moreover, the law
severely punishes a business for the deliberate misconduct of employees done in violation of the
business's stated policies and procedures.

Gas Line I, LLC, who Icurrently represent in ongoing litigation involving a sale lo minors
offense, is a gas station/convenience store located in Fairbanks and who encountered exactly
this problem early lastyear. Gas Line Il lakes a very hard line with its employees regarding
tobacco sales to mfnors and has Implemented multiple procedures aimed at preventing such
sales. Gas Line llemployees are required to entera customer's date of birth into the company’s
Ruby Verifono cash register software system Inorder (o complete any tobacco sale. Tho
software is programmed to reject the tobacco sale if the date entered indicates that tho customer
isunder Hie age of 19. In addition to this significant, seemingly fail-safe procedure, Gas Line M's
criteria for checking customer IDs is posted next lo tho cash register with the bold print sign that
states "Do Not Sell Tobucco To Anyone Whoso Birth Date Comes After [Date)". The sign
displays tho date of birth after which customers must bo denied tobacco purchases and is
intended to serve as a constant reminder to its employees not to sell tobacco to minors. In
addition, Gas Line llemployees undergo significant employee orientation and training when
hired regarding ID requirements for tobacco 6olos, piocadures for properly checking customer
IDs, and tho use of tho Ruby verifono reyiator ayntom. Fmpbyoos aro specifically advised not to
soil tobacco procucts lo minors and me warned that violation of that policy will result In the
Immediate termination of their employment.
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In spits of the extensive measures taken by Gas Line Il to prevent tobacco sales to
minors, two Gas Line llemployees recently jeopardized the company's tobacco license' by
intentionally circumventing Gas Line II's policies and procedures prohibiting tobacco sales to
minors. Gas Line It's video surveillance foolage captured two instances where Gas Line |l
employees requested an undercoveragent's ID, physically checked the birth date as itappeared
on the ID, but thereafter entered a different date Into the Ruby Verifone registerIn order to
intentionally override the system and complete the tobacco sale. Inone instance, the video
footage actually shows thatthe employee first entered the undercoveragent’s correct date of
birth as appeared on the individual's ID. When the Ruby Verifone register rejected the sale, the
employee intentionally overrode the register by entering a different birth date in order to

complete the sale.

What more could Gas Line Ifas an employerdo to prevent the illegal sales under the
circumstances? Gas Line Il immediately fired the two employees involved. Unfortunately, Gas
Line It's expensive and far-reaching good faith efforts to prevent the illegal tobacco sales went
unrecognized under the statute when Gas Line Il sought to defend itself against the violations

and retain its tobacco vending license.

Gas Line Il and othertobacco merchants are allowed no defense against the
unsanctioned and Intentional actions of unscrupulous or disgruntled employees who, under the
current law, are able to literally destroy an employer's livelihood by, as in the Gas Line |l
situation, intentionally violating company policy and procedures and thereby deprive the
company of a significant portion of its business. Suspension ofa company’s tobacco license
has a majorimpact on overall sales. In 2005, Gas Line II's tobacco sales accounted fora
significant percentage of its gross sales, and tobacco products were sold at least 30 percent of
all sales transactions. Customers wantone-stop shopping; if they know they cannot purchase
their tobacco products at a particular location, they are less likely to shop there for other
products. Furthermore, the suspension ofa company's tobacco license, in this case for 135
days due to the two infractions, will significantly impair Gas Lino II's business fora much longer
period than the 135 day suspension. Once a company loses customers and those customers
develop business ties elsewhere, it Is difficult to regain that business.

Contrary to what opponents asiert, House Bill 187 is notaboutreducing the punishment
forillegal tobacco sales. Itisaboutensuring Due Process of law and recognizing a business's
extensive good faith measures to comply with tho law. HB 187 does notreduce employer
incentives to implement procedures to preventtobacco sales to minors - ifanything itincreasos
the Incentives to put such preventatlvo policies in place by allowing employers to assert those
efforts as a good faith defense. HB 187 will continue to punish offenders but allow the judiciary
lo make sure that tho punishment is appropriate to tho offense. Wo urge your support of House

Bill 187.

"Gas Line IlI's tobacco llconso waB Initially suspended under lhe statute’s strict liability punishment of
employers. Gas Line Il enlered into a stipulated agreement with the State allowing Gas Line Il to keep
ILs tobacco llcenso pending the outcome of Richard Godroy d/b/a Mendenhall Vefoy Tesoro v. State, S-
11894, in which tho constitutionality of the statute under tho Alaska Constitution has been challenged. If
ti.a statute's constitutionality Is uphuld, Gas Lino Il has alroady stipulated that itwill pay tho $1500 fine
and that Hr, tobacco llcenso will bo suspended for 135 days.
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The DHSS Division of Behavioral Health is responsible for enforcement of illegal
sale of tobacco to youth under the age of 19. In addition, as required by the
federal Synar legislation, the state must maintain an illegal sell rate to minors of
20% or less or face federal monetary penalties to the Substance Abuse
Prevention & Treatment Block Grant.

The DHSS, DBH opposed CSHB 187 (version K) as written, but we do support
the need for and intent of HB 187 to address the lack of due process for retailers
whose employees sell tobacco to minors under the age of 19.

Primary areas of concern:

1) Section 2 - currently the state has to prove that the employee negligently
sold tobacco to a minor. HB 187 will now require the state to prove also
the employer’s negligence in that sale. Our interest is in holding the
employer accountable for the acts of his/her employee.

2) Section 3 - this section allows retailers to develop, on paper, a loosely
identified and monitored "training" program to inform employees of the
State’s laws related to the sale of tobacco to minors, thereby reducing (or
eliminating) their responsibility for the actions of their emplo . ,:0s and
reducing their period of suspension to sell tobacco for the illegal sale.

3) Section 3, paragraph (w) - while this amendment does add a 10-day floor
for suspension, guaranteeing that all citations will include some level of
tobacco endorsement suspension, this floor appears to be the same for all
violations. This would provide for a retailer with a history of non-
compliance to continue to have their suspensions reduced to 10 days
instead of 45. 90 or 100 days. While we support a suspension floor, it
should be graduated in relation to the indicated number of days or not
available at all to those who repeatedly violate the law.

The current system of fines and suspensions is working. Statp law was amended
in 2002 to ensure that retailer violations resulted in consistent, temporary
suspensions of tobacco soles, in addition to fines to the clerk of sale.

In 2002 the si, 'sillegal sell rate was 30%-following the change in law, the
2003 rate was 10%. In addition lo reducing youth access, youth usage of



tobacco also has decreased. We support a fair fix to the due process issue for
Alaska retailers; we do not support dismantling the current system of fines and
suspensions for those businesses that sell tobacco to youth under the age of 19

Points in response to questions from House Finance on 4/28:

Alaska does have the most stringent laws related to enforcement of illegal
sale of tobacco to minors. We are not the only state to impose
suspensions; we are the only state to have a mandatory number of
suspension days per violation. One problem noted by the US General
Accounting Office is the inconsistent application of fines and suspension in
many states-reducing the quality of the tobacco enforcement
programming. Alaska's laws are equitable and consistently applied to all
retailers violating Alaska's tobacco laws.

As noted, there are other states with sell rates as low as or lower than
Alaska's rate, without mandatory suspension. While this is true, there are
varied reasons. One reason is that many states are using youth ages 14-
15 to conduct the purchases. Alaska's program uses youth who are
primarily 15-17. The use of younger youth naturally produces fewer sales.
The federal government is reviewing the age of youth buyers and
considerng changes to the Synar methodology. Other methodology
inconsistencies affect the ability to compare outcomes state-by-state and
are under review by the General Accounting Office.

It is also important to remember that the number of compliance checks we
conduct each year is very small-we have only three (3) Tobacco
Investigators that cover the state. In a report by the Schneider Institute for
Health Policy it estimates that "even aggressive compliance inspections
programs will observe far fewer than 1/100lh of 1% of all [tobacco sale]
transactions.” The majority of tobacco sales occur when Tobacco
Investigators are not observing; our compliance and enforcement work is
not a constant intrusion on retailers.
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Good afternoon, Mr. Chairman, members of the com mittee,
my name is Michelle Toohey —lam the Director of Public

Relations and Advocacy for American Lung Association of

Alaska. lappreciate the opportunity to discuss House Bill 187

with you today.

hraw >
HB 187 was introduced and is necessary to address a

recent Superior Court decision In Holiday Alaska, versus the
State of Alaska which ruled thatthe hearing process Involving
illegal tobacco sales enforcement deprived Holiday of its right to
due process under the Alaska Constitution and the US
Constitution.

American Lung Association of Alaska expressly
acknowledges the need to make statutory changes to provide
due process - and has been actively working with the
Administration to that end ~ However, itIs Imperative that such
changes not compromise effective enforcement of laws

prohibiting tobacco sales to kids.

W hile we are pleased with the changes made to the

bill in tho House Judiciary Committee, wo remain concerned that

P.
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the current draft goes far beyond addressing the matter of
providing due process and could significantly undermine the
effective enforcement of state law regarding illegal tobacco

sales to children.

Mr. Chairman, Iwould like to briefly step back and provide
some context.

Smoking has been described as a “pediatric epidemic”
because nearly all smoking starts in childhood. In Alaska, more
than three-quarters of youth who smoke started before age 15
and nearly half started before age 13. Virtually no one starts
smoking after age 18.

Tobacco is a deadly addictive drug and cigarettes Kkill
approximately half of all long-term users. Accordingly, retail
businesses that choose to sell tobacco products have a grave
responsibility to prevent the illegal sale of tobacco to children.

Inthe recent past Alaska has made excellent progress in
reducing lllegal tobacco sales to children, something we can
and should all be proud of - the tobacco enforcement program

has dramatically reduced widespread lIllegal sales of tobacco to

youth.

P.
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As you can see from the bar chart (I believe you all have in
your packets) -- not long ago, illegal vendor tobacco sales were
as high as 36% - that's roughly one in three sales! —and have
since been reduced to about 11%.

After many years of wide-spread illegal vendor sales to
kids, Alaska state law was amended to ensure that violations
resulted in a predictable and consistenttemporary suspension
of tobacco sales. Asthe bar chart so clearly shows, the

reformed compliance program immediately succeeded In

dram atically reducing illegal sales.

Again American Lung Association of Alaska recognizes
and shares the concern regarding the constitutional right to due
process and agrees that the issue must be addressed. That is
not in dispute.

We also agree that retailers should be able to contest
w hether, in fact, an illegal sale did take place. Further, In
recognition of exemplary efforts to prevent sales to children
some reduction in the length of suspension may be warranted,
but, that reduction must be based on vigilant training and

monitoring efforts.

P.
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Mr. Chairman, I've stated that the current version of HB 187
goes beyond solving the issue of due process and
unnecessarily weakens our enforcement program against illegal
tobacco sales.

Iwantto conclude by stating the specific areas in the
Judiciary version that are still of concern. Specifically, the
requirement for the state to prove negligence on the part of the
employer, the nominal set of criteria the businesses are required
to have In place to receive a reduction in suspension and the
ability for repeat offenders to continue receiving reduced
suspensions ... are still of concern.

In summary, HB 187 goes far beyond solving the problem
of due process and weakens the enforcement program and
could have the contrary effect of reducing a retailer's incentive
to aggressively preventsales In an on-going manner.

Mr. Chairman we would ask that the com m ittee consider
the changes recommended by the Department of Health and

Social Services which will achieve due process, while

maintaining an effective enforcement program currently in place.

Thank you.
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