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M B  1 8 7 :  A n  A c t  r e l a t i n g  t o  h o l d e r s  o f  b u s i n e s s  l i c e n s e  e n d o r s e m e n t s  f o r  s a l e s  o f  t o b a c c o  p r o d u c t s

House Bill 187 was introduced to address the lack of Due Process under the Filth Amendment of the 
Alaska and United States Constitutions that retailers face during business license enforcement 
proceedings under AS 43.70.075 “ the sale of tobacco products to underage persons” .

According to the statute as it is currently written, the State of Alaska does not need to prove negligence by 
the retailer. It only needs to show the conviction of the employee who made the illegal sale of a tobacco 
product to an underage person. The retailer is not allowed to show evidence of its policies prohibiting 
illegal sales or any of its other good faith efforts to train and educate its employees.

House Bill 187 addresses the Due Process issue by requiring a finding of negligence of the license holder 
before the retailer can be sanctioned. The retailer would be allowed to show its policies and procedures 
as well as any other good faith efforts it has made to ensure its employees arc trained not to make illegal 
sales to underage persons.

House Bill 187 then allows an Administrative Law Judge (ALJ) the discretion to determine the 
appropriate penalty bases on the circumstance of each individual case. If the ALJ determines that the 
retailer made no real effort to adequately train its employees on the sale of age restricted products, they 
can impose the full 20 day license suspension. If the ALJ determines that the retailer did everything in its 
power to stop the employee from making an illegal sale and the employee made one anyway, the ALJ can 
impose a license suspension of anywhere between zero and twenty days.

The changes made in House Bill 187 are necessary to provide Alaska businesses with the Due Process 
granted to them under the State and Federal constitution, while still allowing Alaska to have the strictest 
penalty matrix in the country for the sale of tobacco products to underage persons.
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Steve Rush
Director of Corpc rate Compliance 
and Government Relations 

Holiday Companies 
4567 American Boulevard West 
Minneapolis, Minnesota 55437

Re: DHSS Proposed Policy Change
Dear Mr. Rush:

You have asked that we review the policy change regarding tobacco enforcement 
authored by L. Diane Casto, Manager, DBH, Prevention and Early Intervention of DHSS. It is 
our understanding that DHSS is proposing that a request be made to the Commissioner of 
Public Safety for a special commission for DHSS tobacco investigators to cite tobacco 
endorsement holders under AS 11.16.130 at the same time that employees of the endorsement 
holders are cited under AS 11.76.100(a)(1) for the sale of tobacco products to underage 
individuals.

It is our opinion that the proposed policy change violates the same due process 
guarantees recognized by Superior Court Judge William Morse in his Order of October 27,
2006, in the case Holiday Alaska, Inc. v. State of Alaska, Division of Corporations, Business and 
Professional Licensing, Case No. 3AN-05-14036 Cl, filed in the Superior Court for the State of 
Alaska, Third Judicial District at Anchorage, wherein the Court concluded that AS 43.70.075 
was unconstitutional. In addition, it is our opinion that Judge Morse's holding raises serious 
questions about the legality of the mandatory suspension of endorsements found in 
AS 43.70.075(d). The reasons for our opinion are set forth below.

It is our understanding that in light of Judge Morse’s October 27, 2006 decision. DHSS is 
proposing that, in order to meet the due process deficiencies currently found in 
AS 43.70.075(d), DHSS wants the authority to have its tobacco investigators cite tobacco 
endorsement holders under AS 11.16.130 at the same time it cites the endorsement holders' 
clerks under AS 11.76.100(a)(1). According to DHSS, "This policy change, to cite both the clerk 
of the business, will accomplish the court's concerns (hat due process is not given to the 
businesses whose clerks are cited for selling tobacco to youth under 18." We certainly disagree 
with that conclusion.

Citing the endorsement holder for violation of AS 11.76.130 does not begin to address 
the constitutional concerns expressed by Judge Morse. In fact, citing endorsement holders
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under AS 11.16.130 for violations by the endorsement holders’ clerks under AS 11.76.100(a)(1) 
raises the very same constitutional issues that concerned Judge Morse and ultimately led him to 
declare this provision unconstitutional. AS 11.16.130 provides that, "An organization is legally 
accountable for conduct constituting an offense if the conduct (1) is the conduct of its agent and 
(a) within the scope of the agent’s employment and in behalf of the organization; or (b) is 
solicited, subsequently ratified, or subsequently adopted by the organization or (2) consists of 
an omission to discharge a specific duty of affirmative performance imposed on the 
organizations by law." This criminal statute is basically a strict liability statute for which liability 
is imposed upon the organization if the organization’s employee acts within the scope of the 
employee’s employment in behalf of the organization. The predicate for liability under 
AS 11.16.130 is the conduct of the employee. Once the employee's offense is established, the 
organization is liable if the employee was acting within the scope of his employment and on 
behalf of his employer. That statutory scenario for the imposition of liability is virtually identical 
to the method in which liability is imposed on an endorsement holder, under AS 43.70.075, for 
an employee's violation of AS 11.76.100. Under both statutes, if the criminal conduct of the 
employee is established, the only issue to be resolved, before imposition of "punishment," is the 
issue of whether the employee was acting within the course and scope of his employment.

Judge Morse found, “Holiday has a property interest in its ability to sell tobacco products. 
That interest must be protected in a proceeding whe In Holiday may lose, even temporarily, the 
tobacco endorsement that is required to sell tobacco pruducts." (Decision, p. 5) Judge Morse 
also noted, “Once the state presented the judgments of convictions of the three individuals, the 
only issue became whether each was acting within the scope of his employment at the time of 
the events that lad to the conviction. The question on appeal is whether, by restricting Holiday 
to such a narrow issue, did the hearing fail to afford Holiday due process." (Decision, p. 9)
Judge Morse found that, “In the hearing at which Holiday was facing the suspension of the 
tobacco endorsement, the central issue was whether its agents or employees had sold tobacco 
products to underage customers. The restriction of the hearing to the issue of the scope of the 
agent or employee’s authority avoids the typical central issue entirely." (Decision, p. 12) In a 
footnote, Judge Morse stated, "The only time the scope of authority might be of any practical 
relevance would be on the rare occasion when the holder of the tobacco endorsement could 
defend on the grounds that the agent or employee had taken tobacco products off premises and 
sold them to customers, safe in the back of the employee's car or from the agent’s home." 
(Decision, p. 12, fn. 32)

Chan ,ng the endorsement holder with a violation of AS 11.16.130 runs afoul of Judge 
Morse’s most basic concern:

The use of the convictions of three individuals as conclusive proof of elements of 
the case for the suspension of the tobacco endorsements against Holiday is the 
basic fact that Holiday had no opportunity to be heard concerning the questions 
concerning the alleged conduct of its agents or employees. The conduct of the 
three individuals constitute tne issues of central importance in the case against 
Holiday but, by the use of the convictions of the violations of these three 
individuals, Holiday is deprived of any meaningful opportunity to be heard on
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those central issues. Having been deprived of that opportunity by the restriction 
of the issues that could be raised at the administrative hearing, Holiday was 
deprived of due process.... Holiday was not afforded due process in law in 
violation of state and federal constitutional rights.

(Decision, p. 17)

What DHSS continues to overlook is the fact that AS 11.76.100 requires the "negligent" 
sale of tobacco products to a person under the age of 19. The legislature clearly did not intend 
that the sale of tobacco to a person under the age of 19, without fault, would establish criminal 
liability. AS 11.76.100(a)(1) is not a strict liability statute. The problem with DHSS’s proposal is 
that it fails to give the endorsement holders the opportunity to present evidence on the negligent 
sale question. Endorsement holders are not afforded the opportunity to produce any evidence 
relevant to (1) employee training on tobacco sales, (2) company policies regarding the sale of 
tobacco products to underage persons, or (3) any other evidence that would tend to show they 
were not negligent. As long as the underlying conduct of the employee is judged by a 
negligence standard in order to impose criminal liability, the failure to afford an endorsement 
holder an opportunity to present evidence that it acted negligently in connection with the sale to 
underage persons will continue to run afoul of due process guarantees under state and federal 
law.

The proposed policy change regarding tobacco enforcement does absolutely nothing to 
address—let alone correct—the due process deficiencies and the unconstitutionality of 
AS 43.70.075.

Holiday Alaska's appeal of the administrative law judge's decision to Judge Morse did 
not involve that portion of subsection (d) of AS 43.70.075 that mandates a suspension of the 
endorsement. Under the statute, the administrative law judge "shall suspend the endorsement 
for a period of...." The length of the suspension depends upon whether the endorsement holder 
has previously been convicted and, if so, the timing of the previous conviction(s). The 
mandatory nature of the penalties deprives the endorsement holder of presenting any evidence 
on mitigating factors that might best serve the interests of justice and the purposes of tne 
statute. Once again, the underlying conduct that is being punished is negligent conduct, not 
intentional conduct or reckless disregard of the rights of others. The constitutional deficiencies 
found in the "Liability" section of AS 43.70.075 are certainly found in the "Punishment" section of 
that section as well. Judge Morse's ruling certainly brings into question the continued validity of 
the imposition of punishment under subsection (d) of AS 43.70.075.

If we can provide any additional information, please do not hesitate to contact us.

Very truly yours,
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H O L I D A Y  S T A T I O N S T O R E S
4567 West 80th Street, Bloomington. MN 55437 (952) 830-8700

STATIONSTORES

Representative Kyle Johansen 
State Capitol, Room 13 
Juneau, A K  99801-1182

Re: House Bill 187

Dear Representative Johansen:

I am writing representing the Holiday Stationstore group in Alaska. 1 supervise the 
operation of 26 convenience stores in Alaska. These stores employ over 300 Alaskan 
workers and provide additional moneys to the Alaskan economy through many corporate 
visitors aiding in the training and success of these stores.

The above Bill provides a way of correcting issues faced by retailers of tobacco products 
who happen to make a sale to an underage person. Under the current law A K  43.70.075, 
it does not allow us as retailers to due process. We cannot introduce any evidence in our 
defense. The law needs to be changed.

The penalties that exist under the A K  law 43.70.075 are the most severe in the nation. A 
first time offense is met with a 20 day suspension. This is not only all tobacco products 
but the related gasoline, food, snack, beverage, candy or automotive sale which can go 
along with the tobacco purchase. Customers do not come directly back after a retail store 
has suffered and undue penalty and cannot sell their product for a 3 week period. The 
monetary punishment on the business could exceed a hundred thousand or more dollars.

The Alaskan employees of Holiday Stationstorcs appreciate your support of this 
legislation which is important to their everyday lively hood.

Regards,

Tom Iverson
Regional Director of Operations
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Safeway Inc.
Loss Prevention Director 

1121 124,h Avenue NE 
Bellevue, WA 98005

March 22, 2007

Representative Kyle Johansen 
State Capital, Room 13 
Juneau, AK 99801-1182

R E :  I I B  1 8 7

Dear Representative Johansen:

My purpose in writing is in support o f I IB 187 and to urge its passage by the Legislature. Safeway Inc. 
does business in the State o f Alaska under the names o f Safeway Inc., Carrs/Gottstcin, Eagle Quality, Hansons 
Trading, Oaken Keg and the Great Alaska Tobacco Company. From lime to time, stings conducted by law 
enforcement in the State o f Alaska result in employees o f these entities being cited for selling tobacco to under cover 
operatives directed by law enforcement. When this occurs, Safeway and its subsidiary organizations arc subjected 
to suspensions and fines without recourse. HB 187 sets up a practice of due process and allows the introduction of 
evidence that might tend to mitigate the suspension and any civil penalty.

As the Loss Prevention Director for Safeway Inc., I interact with state regulatory agencies in four states, 
Montana, Idaho, Washington and Alaska. I am particularly knowledgeable about the practices in the State of 
Washington. As you are likely aware, Washington has one o f the best Synar compliance rates o f all the states. It is 
clearly the design o f their program to assist retailers in educating both the retailer and their employees. This is a 
significant part o f their overall strategy to achieve their excellent Synar compliance rates. They do not immediately 
suspend sales on a first sale to minor violation. They have learned that often the employee who failed a sting by an 
undercover operative is o f great value to that company to ensure that no similar failures occur. After years of 
running successful sting operations they are now focusing more on the education piece. The are also focusing on 
education of the public with regards to the larger issue o f social sources for minors to obtain tobacco. What they 
have discovered is that the real problem o f minor access to tobacco is largely related to individuals who arc o f age, 
purchasing tobacco and providing it to minors.

IIB 187 is taking a step in the correct direction by allowing employers to demonstrate the efforts they go to 
ensure compliance with the Alaska regulations regarding the sale of tobacco to minors. As you are aware Safeway 
Inc. has at considerable expense engaged a private company to conduct in house compliance tests at our stores to 
ensure compliance with the Alaska State rules. There are however times when employees o f Safeway ;.. J  its 
subsidiaries do not do the right thing. They will sometimes sell to a minor operative even though they have signed 
rules and regulations that preclude this at date o f hire and twice yearly doing the course ol the year and have 
undergone regular education, and experience in house tests. Safeway also has imposed date o f birth locks on 
restricted item sales to attempt to remove the human error element.
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HB 187 provides the ability for Safeway to properly present these efforts to ensure compliance as 
mitigation. This is an excellent piece o f legislation that places the State o f Alaska more in line with the practices of 
the other states where Safeway does business. We are very supportive o f the passage o f this legislation.
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S a f e w a y  I n c .  

L o s s  P r e v e n t i o n  D i r e c t o r  
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C h a i r m a n  C h e n a u l t
H o u s e  F in a n c e  C o m m i t t e e
A la s k a  S t a t e  H o u s e  o f  R e p r e s e n ta t i v e s '
J u n e a u ,  A lask a .

R E :  A l a s k a  S t a t e  H B  1 8 7  W r i t t e n  c o m m e n t s  s u b m i t t e d  i n  l i e u  o f  o r a l  t e s t i m o n y .

D e a r  S ir :

M y  p u r p o s e  in  w r i t in g  is  t o  c o m m u n ic a t e  S a f e w a y 's  s u p p o r t  o f  H B  1 8 7  a n d  to  u r g e  i t s  p a s s a g e  b y  th e  

A l a s k a  S t a t e  L e g i s l a tu r e .  S a f e w a y  I n c .  d o e s  b u s in e s s  in  t h e  S ta te  o f  A la s k a  u n d e r  t h e  n a m e s  o f  S a f e w a y  I n c . ,  

C a r r s / G o t t s t e in ,  E a g l e  Q u a l i t y ,  H a n s o n 's  T r a d in g ,  O a k e n  K e g  a n d  th e  G r e a t  A la s k a  T o b a c c o  C o m p a n y ,  W e  

c u r r e n l t y  o p e r a t e  2 8  s t o r e s ,  7  f u e l  s t a t i o n s  a n d  8 t o b a c c o  s h o p s .  F r o m  t im e  to  t im e ,  c o m p l i a n c e  c h e c k s  c o n d u c t e d  

b y  law - e n f o r c e m e n t  in  th e  S ta te  o f  A l a s k a  r e s u l t  i n  e m p lo y e e s  o f  t h e s e  e n t i t i e s  b e i n g  c i t e d  f o r  s e l l i n g  to b a c c o  to  

u n d e r  c o v e r  o p e r a t i v e s .  T h i s  h a p p e n e d  ( 4 )  t im e s  is  2 0 0 5 ,  ( 2 )  t im e s  in  2 0 0 6  a n d  n o n e  y e t  i n  2 0 0 7 .  W h e n  th i s  

o c c u r s ,  S a f e w a y  a n d  its  s u b s i d i a r y  o r g a n iz a t io n s  a r e  s u b j e c t e d  to  s u s p e n s io n  a n d  f i n e s  w i t h o u t  r e c o u r s e .  H B  1 8 7  

s e t s  u p  a  p r a c t i c e  o f  d u e  p r o c e s s  a n d  a l lo w s  th e  i n t r o d u c t i o n  o f  e v id e n c e  th a t  m i g h t  t e n d  t o  m i t i g a t e  t h e  s u s p e n s io n  

a n d  a n y  c iv i l  p e n a l ty .

I  k n o w  f r o m  p a r t i c i p a t i o n  in  t h e  h e a r in g s  o n  th i s  b i l l  t h a t  th e  S ta te  o f  A la s k a  t a k e s  g r e a t  p r i d e  in  h a v i n g  t h e  

t o u g h e s t  l a w s  in  t h e  n a t i o n  to  c o m b a t  s a l e s  o f  t o b a c c o  to  m in o r s .  S a f e w a y  a n d  its  s u b s i d i a r i e s  s h a r e  y o u r  c o n c e r n  

a b o u t  y o u t h  a c c e s s  to  t o b a c c o  a n d  b e l i e v e  t h a t  a  v i a b l e  c o m p l i a n c e  c h e c k  p r o g r a m ,  a  s t r o n g  r e t a i l  e d u c a t i o n  p r o g r a m  

f o r  e m p lo y e e s ,  a n d  a  e n h a n c e d  e d u c a t io n  p r o g r a m  s p e c i f i c a l l y  t a r g e t i n g  y o u th  a n d  t h e i r  p a r e n t s  ax e  k e y s  t o  r e d u c i n g  

y o u t h  a c c e s s  to  t o b a c c o .

A s  th e  L o s s  P r e v e n t io n  D i r e c t o r  f o r  S a f e w a y  I n c . ,  I in te r a c t  w i th  s t a te  r e g u l a t o r y  a g e n c i e s  in  f o u r  s t a te s ,  

M o r  - . in ,  I d a h o ,  W a s h i n g t o n  a n d  A la s k a .  I a m  p a r t i c u l a r l y  k n o w le d g e a b le  a b o u t  th e  p r a c t i c e s  in  t h e  S t a t e  o f  

W l  1 t o  w h ?  j i t  o n  th e  Y o u th  A c c e s s  T a s k  F o r c e  a n d  a l s o  a c t  a s  C o  C h a i r  f o r  t h e  G o v e r n o r s  C o u n c i l  o n  

S u b s t a n c e  A b u s e ,  a s  y o u  m a y  b e  a w a r e .  W a s h in g to n  h a s  o n e  o f  th e  b e s t  S y n a r  c o m p l i a n c e  r a t e s  o f  a l l  th e  s t a te s  a s  

w e l l  as a  d e c l i n i n g  n u m b e r  o f  > o u th  w h o  a r e  s m o k in g .  O u r  la te s t  s t a t i s t i c s  s h o w  t h a t  1 9 .7 %  o f  1 2 th g r a d e  y o u t h  h a v e  

s m o k e d  t o b a c c o  d u r in g  th e  p a s t  3 0  d a y s .  T h i s  is  c o m p a r e d  o  a  n a t io n a l  s t a t i s t i c  o f  2 5 %  f o r  th e  s a m e  a g e  g r o u p .

T h i s  t r e n d  l in e  c o n t i n u e s  t o  s h i f t  d o w n w a r d  f ro m  2 7 %  in  2 0 3 0 ,

D u r in g  t h e  h e a r i n g s  I h a v e  h e a r d  a  lo t  o f  s t a t i s t i c s  a b o u t  th e  h o w  w e l l  A la s k a  h a s  d o n e  in  i m p r o v i n g  th e  

p e r c e n t a g e  o f  t h e  c o m p l i a n c e  c h e c k s  w h e r e  t h e  r e t a i l e r  d e n ie s  th e  s a le .  W h a t  I h a v e  n o t  h e a r d  a r e  t h e  s t a t i s t i c s  a b o u t  

th e  p e r c e n t a g e  o f  y o u th  w h o  a r e  s m o k i n g  a n d  i f  th a t  n u m b e r  is  d e c r e a s in g .  C le a r ly  A l a s k a  is  d o i n g  v e r y  w e l l  in  

p a s s i n g  th e  c o m p l i a n c e  c h e c k s  b u t  ih e  r e a l  t e s t  is  a r e  w e  h a v in g  le s s  y o u th  s m o k in g .

D u r i n g  t h e  W a s h in g to n  S t a t e  h e a l th y  y o u t h  s u r v e y  1 2 .9 %  o f  th o s e  w h o  w e r e  s m o k i n g  i n d i c a t e d  t h a t  t h e y  

p u r c h a s e d  ( h e i r  c i g a r e t t e s  f ro m  a  s to r e .  T h e  b u lk  o f  th o s e  s u r v e y e d  in d i c a t e d  th a t  t h e y  w e r e  g iv e n  t h e  t o b a c c o  b y  

s o m e o n e  18 o r  o l d e r  ( 1 2 .9 % )  B o r r o w  e d  o r  b u m m e d  th e  t o b a c c o  ( 2 1 ,5 % )  o r  g a v e  s o m e o n e  e l s e  m o n e y  to  b u y  th e m  

( 2 7 .6 % ) ,  ( 6 .1 %  p u r c h a s e d  th e m  f r o m  a  v e n d in g  m a c h in e ,  ( 4 .3 % )  s to le  f r o m  a  s to r e  o r  f a m i ly ,  a n d  ( 1 4 .7 % )  c i t e d  

o th e r .  C o m p l i a n c e  c h e c k s  f o c u s  p r im a r i l y  o n  th e  s o u r c e  o f  a p p r o x im a te ly  1 3 %  o f  t h e  y o u t h  a c c e s s  to  t o b a c c o  s o u r c e  

p r o b le m .
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W a s h i n g t o n  S ta te  c o n t i n u e s  t o  e m p h a s i z e  c o m p l ia n c e  c h e c k s  a s  a  s i g n i f i c a n t  p a r t  o f  t h e i r  o v e r a l l  s t r a t e g y  

to  a d i i e v e  t h e i r  e x c e l l e n t  S y n a r  c o m p l i a n c e  r a te s .  T h e y  d o  n o t  h o w e v e r  im m e d ia t e ly  s u s p e n d  s a l e s  o n  a  f i r s t  s a le  to  

m i n o r  v io l a t i o n .  T h e y  h a v e  l e a r n e d  th a t  o f t e n  t h e  r e t a i l e r  a n d  th e  e m p lo y e e  w h o  f a i l e d  a  c o m p l i a n c e  c h e c k  b y  a n  

u n d e r c o v e r  o p e r a t i v e  r e d o u b l e  t h e i r  e f f o r t s  t o  e n s u r e  t h a t  n o  s im i l a r  f a i lu r e s  o c c u r .  A f t e r  y e a r s  o f  r u n n i n g  s u c c e s s f u l  

c o m p l i a n c e  c h e c k  o p e r a t i o n s  t h e y  a r e  n o w  f o c u s in g  m o r e  o n  e d u c a t io n  o f  t h e  r e t a i l  o r g a n i z a t i o n  a n d  th e  r e t a i l  

e m p lo y e e .  T h e  a r e  a l s o  f o c u s in g  o n  th e  e d u c a t io n  o f  th e  p u b l i c  w i t h  r e g a r d s  t o  t h e  l a r g e r  i s s u e  o f  t h e  h e a l t h  

i m p l i c a t i o n s  o f  t o b a c c o  u s e  a n d  s o c i a l  s o u r c e s  f o r  m in o r s  t o  o b t a i n  t o b a c c o .  W h a t  th e y  h a v e  d i s c o v e r e d  is  t h a t  th e  

l a r g e r  p r o b l e m  o f  m in o r  a c c e s s  t o  t o b a c c o  is  n o t  u n d e r a g e  s a le s  b u t  is  l a r g e ly  r e l a t e d  to  i n d iv id u a l s  w h o  a r c  o f  a g e ,  

p u r c h a s i n g  t o b a c c o  a n d  p r o v i d in g  i t  to  m in o r s .  T h e y  h a v e  a l s o  f o c u s e d  r e c e n t  g r a n t  m o n ie s  to  la w  e n f o r c e m e n t  to  

f o c u s  o n  m i n o r s  in  p o s s e s s io n .  T h e  a n s w e r  t o  y o u i h  a c c e s s  t o  t o b a c c o  is  a  c o m b in a t io n  o f  a  g o o d  c o m p l i a n c e  

p r o g r a m  in c l u d i n g  r e a s o n a b le  s a n c t io n s  w i th  d u e  p r o c e s s  i n c lu d e d  f o r  t h e  r e t a i l e r ,  e d u c a t io n  o f  e m p lo y e e s  a n d  th e  

r e t a i l e r s ,  e d u c a t i o n  o f  t h e  p u b l i c ,  a n d  e n f o r c e m e n t  o f  th e  m i n o r  p o s s e s s i o n  la w s .

H B  1 8 7  is  t a k in g  a  s t e p  in  th e  c o r r e c t  d i r e c t i o n  b y  a l l o w i n g  e m p lo y e r s  to  d e m o n s t r a t e  t h e  e f f o r t s  t h e y  g o  to  

e n s u r e  c o m p l i a n c e  w i th  t h e  A l a s k a  r e g u l a t i o n s  r e g a r d in g  t h e  s a le  o f  to b a c c o  t o  m in o r s  a n d  t o  a f f o r d  d u e  p r o c e s s  to  

t h e  r e t a i l e r  w h o s e  e m p lo y e e s  m a y  f a i l  t h e s e  c h e c k s .  A s  y o u  a r e  a w a r e  S a f e w a y  I n c .  a t  c o n s i d e r a b l e  e x p e n s e  h a s  

e n g a g e d  a  p r i v a t e  c o m p a n y  to  c o n d u c t  in  h o u s e  c o m p l i a n c e  t e s t s  a t  o u r  s to r e s  t o  e n s u r e  c o m p l i a n c e  w i th  th e  A la s k a  

S ta te  r u le s .  T h e r e  a r e  h o w e v e r  s t i l l  t im e s  w h e n  e m p lo y e e s  c f  S a f e w a y  a n d  i t s  s u b s id i a r i e s  f a i l  c o m p l i a n c e  c h e c k s .  

T h e y  w i l l  s o m e t i m e s  s e l l  t o  a  m i n o r  o p e r a t i v e  e v e n  th o u g h  th e y  h a v e  s i p e d  p o l i c y  a n d  p r o c e d u r e s  t h a t  p r e c l u d e  th is  

a t  t h e  t im e  t h e y  a r e  h i r e d .  S a f e w a y  e m p lo y e e s  a r e  r e m in d e d  m o n th ly  o f  th i s  p o l i c y  t h r o u g h  a n  e m p l o y e e  n e w s le t t e r .  

T h e y  a r e  a l s o  r e q u i r e d  to  r e s i g n  th i s  p o l i c y  e v if ry  s ix  m o n th s  a n d  u n d e r - g o  r e g u l a r  e d u c a t io n  a n d  r e e d u c a t i o n  o n  th is  

s u b j e c t  w h i c h  i s  p r o v i d e d  b y  m a n a g e m e n t  S a f e w a y  a ls o  u s e s  a  d a t e  o f  b i r th  l o c k  a t  th e  p o i n t  o f  s a le  o n  r e s t r i c t e d  

i t e m  s a l e s  to  a t t e m p t  t o  r e m o v e  th e  h u m a n  e n ro r  e l e m e n t  i n v o lv e d  in  c a l c u l a t i n g  th e  a g e  o f  t h e  c u s to m e r .

1 w o u l d  l ik e  to  r a i s e  o n e  o th e r  i s s u e .  T h a t  i s s u e  i s  t h e  a c tu a l  im p a c t  to  b u s in e s s  w h e n  a  s u s p e n s io n  is  

im p o s e d .  I n  o r d e r  to  m a k e  th i s  m e a n in g f u l  I a m  u s in g  tw o  v e r y  s p e c i f i c  e x a m p le s .  T h e  f i r s t  is  t h e  G r e a t e r  A la s k a  

T o b a c c o  C o m p a n y  S to r e  n u m b e r  1 8 6 9  lo c a t e d  a t  5 6 0 0  D e b a r r  R o a d  in  A n c h o r a g e  B e lo w  is  a  e x a m p le  o f  t h e  

f i n a n c ia l  i m p a c t  a t  t h a t  s t o r e  a n d  o n  t a x  r e v e n u e  th a t  w o u ld  n o t  b e  p a i d  to  th e  C i ty  o f  A n c h o r a g e  a n d  t h e  S t a t e  o f  

A l a s k a  a s s o c i a t e d  w i th  e i t h e r  a  2 0  d a y  o r  1 0  d a y  s u s p e n s io n .  T h e  a s s u m p t io n  h e r e  is  t h a t  th e  c u s t o m e r s  w o u l d  r e tu r n  

w i th in  3 0  a f t e r  t h e  s u s p e n s io n  o c c u r s .  I f  t h a t  d o e s  n o t  h a p p e n  th e  im p a c t  is  e v e n  g r e a te r .  K e e p  in  m in d  t h a t  a  G A T C  

is  p r i n c i p a l ly  a  t o b a c c o  s to r e .

G A T C  1 8 6 9
( 2 0 )  D a y  S u s p e n s i o n
L o s s  S o l e s :  6 5 , 7 1 4
5 0 %  L o s s  S a l e s  F i r s t  3 0  D a y s  A f t e r  R e - O p e n i n g :  4 9 , 2 8 5  
T o t a l  L o s s  S a l e s :  1 1 4 , 9 9 9
E s t .  L o s s  T a x  R e v e n u e  T o  T h e  C i ty  A n d  S t a t e :  3 1 , 0 0 0  F i r s t  2 0  D a y s  /  5 0 %  L o s s  T a x e s  N e x t  
.30 D a y s  2 3 , 2 5 0  =  5 4 , 2 5 0  
( 1 0 )  D a y  S u s p e n s i o n
L o s s  S a l e s :  3 2 , 8 5 7
5 0 %  L o s s  S a l e s  F i r s t  3 0  D a y s  A f t e r  R e - O p e n i n g :  4 9 , 2 8 5  
T o ta l  L o s s  S a l e s :  8 2 , 1 4 2
E s t .  L o s s  T a x  R e v e n u e  To The C i ty  A n d  S t a t e :  1 5 , 5 0 0  F i r s t  1 0  D a y s  /  5 0 %  L o s s  T a x e s  N e x t  
3 0  D a y s  2 3 , 2 5 0  =  3 8 , 7 5 0  T o ta l

T h e  s e c o n d  e x a m p l e  Is t h a t  o f  a  t r a d i t i o n a l  f o o d  s t o r e  o p e r a t i o n  t h a t  a l s o  s e l l s  
t o b a c c o .  T h e s e  n u m b e r s  a r e  f r o m  S a f e w a y  S t o r e  2 6 2 8  l o c a t e d  a t  1 7 2 5  A b b o t t  R o a d  in 
A n c h o r a g e  A l a s k a .
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Carrs 2628
(2 0 ) Day Suspension
L o s s  S a l e s :  3 3 , 7 1 4
5 0 %  L o s s  S a l e s  F i r s t  3 0  D a y s  A f t e r  R e - O p e n i n g :  2 5 , 2 8 5  
T o t a l  L o s s  S a l e s :  5 8 , 9 9 9
E s t .  L o s s  T a x  R e v e n u e  T o  T h e  C i ty  A n d  S t a t e :  1 5 , 0 0 0  F i r s t  2 0  D a y s  /  5 0 %  L o s s  T a x e s  N e x t  
3 0  D a y s  1 2 , 0 0 0  =  2 8 , 0 0 0  T o ta l  
(1 0 ) Day Suspension 
L o s s  S a l e s :  1 6 , 8 5 7
5 0 %  L o s s  S a l e s  F i r s t  3 0  D a y s  A f t e r  R e - O p e n i n g :  2 5 , 2 8 5  
T o t a l  L o s s  S a l e s :  4 2 , 1 4 2
E s t .  L o s s  T a x  R e v e n u e  T o  T h e  C i ty  A n d  S t a t e ;  8 , 0 0 0  F i r s t  1 0  D a y s  /  5 0 %  L o s s  T a x e s  N e x t  
3 0  D a y s  1 2 , 0 0 0  =  2 0 , 0 0 0  T o t a l

E s s e n t i a l l y ,  w h a t  y o u  s e e  a b o v e  i s  t h a t  in  a  b e s t  c a s e  s c e n a r io ,  th e  c u r r e n t  p r a c t i c e  o f  s u s p e n s io n  w i th o u t  

d u e  p r o c e s s  i s  e s s e n t i a l l y  p e n a l i z i n g  s a le s  in  t h e  a m o u n t  o f  $ 1 1 5 ,0 0 0  f o r  t h e  G A T C  o r  5 5 9 ,0 0 0  f o r  th e  g r o c e r y  s to r e .  

T h :s  i s  a  v e r y  s i g n i f i c a n t  im p a c t  to  th e  o p e r a t i o n  o f  th e s e  s to r e s  a n d  is  v i e w e d  a s  o n e r o u s  e s p e c i a l l y  w h e n  th e r e  is  n o  

d u e  p r o c e s s  p r o v i d e d  in  th e  l a w  a s  c u r r e n t ly  w r i t t e n .

H B  1 8 7  p r o v i d e s  t h e  o p p o r t u n i t y  f o r  r e t a i l e r s  t o  p r e s e n t  t h e i r  e f f o r t s  to  e n s u r e  c o m p l i a n c e  a s  m i t i g a t io n  

b e f o r e  a n  A d m i n i s t r a t i v e  L a w  J u d g e .  W e  w o u ld  e n c o u r a g e  y o u  c o n s i d e r  g iv in g  f u r th e r  l a t i t u d e  to  t h e  A U  w ith  

r e g a r d  t o  t h e  s u s p e n s io n  p e n a l t y  p a r t i c u l a r l y  in  l i g h t  o f  th e  f in a n c ia l  im p a c t  t h a t  j t  r e p r e s e n t s .  T h i s  l e g i s la t io n  

a d d r e s s e s  t h e  d u e  p r o c e s s  i s s u e .  W e  a r e  v e r y  s u p p o r t i v e  o f  t h e  p a s s a g e  o f  th is  l e g i s l a t i o n .

S e a t t l e  D iv i s io n
J BM: jbra
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Testimony
CSHB 187 (JU D )K
4/29/07

L. Diane Casto 
Manager, DBH
Prevention & Early Intervention Services 
907/465-1188

The DHSS Division o f Behavioral Health is responsible fo r enforcement o f illegal 
sale o f tobacco to youth under the age o f 19. In addition, as required by the 
federal Synar legislation, the state must maintain an illegal sell rate to m inors of 
20% or less or face federal monetary penalties to the Substance Abuse 
Prevention & Treatment Block Grant.

The DHSS, DBH opposed CSHB 187 (version K) as written, but we do support 
the need for and inte nl o f H3 187 to address the lack o f due process for retailers 
whose employees sell tobacco to minors under the age o f 19.

Primary areas of concern:

1) Section 2 - currently the sta 'e nas to prove that the employee negligently 
sold tobacco to a minor. HB 137 will now require the state to prove also 
the employer's negligence in that sale. Ou * interest is in holding the 
employer accountable for the acts o f his/her employee.

2) Section 3 - this section allows retailers to develop, on paper, a loosely 
identified and monitored “training" program to inform employees of the 
S tate ’s laws related to the sale o f tobacco to minors, thereby reducing (or 
elim inating) their .esponsibility for the actions o f their employees and 
reducing their period of suspension to sell tobacco for the illegal sale.

3) Section 3, paragraph (w) - while this amendment does add a 10-day floor 
for suspension, guaranteeing that all citations will include some level of 
tobacco endorsement suspension, this floor appears to be the same for all 
violations. This would provide for a retailer with a history o f non- 
compliance to continue to have their suspensions reduced to 10 days 
instead o f 45, 90 or 100 days. While we support a suspension floor, it 
should be graduated in relation to the indicated number of days or not 
available at all to those who repeatedly violate the law.

The current system of fines and suspensions is working. State law was amended 
in 2002 to ensure that retailer violations resulted in consistent, temporary 
suspensions of tooacco sales, in addition to fines to the clerk o f sale.

In 2002 the state's illegal sell rate was 30% -fo llow ing the change in law, the 
2003 rate was 10%. In addition to reducing youth access, youth usage of



tobacco also has decreased. We support a fa ir fix to the due process issue for 
Alaska retailers; we do not support dismantling the current system of fines and 
suspensions fo r those businesses that sell tobacco to youth under the age o f 19.

Points in response to questions from House Finance on 4/28:

• Alaska does have the most stringent laws related to enforcement of illegal 
sale o f tobacco to minors. We are not the only state to impose 
suspensions; we are the only state to have a mandatory number of 
suspension days per violation. One problem noted by the US General 
Accounting Office is the inconsistent application o f fines and suspension in 
many sta tes-reducing the quality of the tobacco enforcement 
programming. A laska ’s laws are equitable and consistently applied to all 
retailers violating A laska’s tobacco laws.

• As noted, there are other states with sell rates as low as or lower than 
A laska ’s rate, w ithout mandatory suspension. While this is true, there are 
varied reasons. One reason is that many states are using youth ages 14- 
15 to conduct the purchases. A laska’s program uses youth who are 
primarily 15-17. The use o f younger youth naturally produces fewer sales. 
The federal government is reviewing the age of youth buyers and 
considering changes to the Synar methodology. O ther methodology 
inconsistencies affect the ability to compare outcomes state-by-state and 
are under review by the General Accounting Office.

° It is also important to remember that the number o f compliance checks we 
conduct each year is very sm a ll-w e have only three (3) Tobacco 
Investigators that cover the state. In a report by the Schneider Institute for 
Health Policy it estimates that “even aggressive compliance inspections 
programs will observe far fewer than 1/100th o f 1% of all [tobacco sale] 
transactions." The majority of tobacco sales occur when Tobacco 
Investigators are not observing; our compliance and enforcement work is 
not a constant intrusion on retailers.



A l a s k a  S t a t e  L e g i s l a t u r e
In te r im :
5 0  F r o n t  S t r e e t ,  S u i te  2 0 3  

K e t c h i k a n ,  A K  9 9 9 0 1  

P hone: ( 9 0 7 )  2 4 7 - 4 6 7 2  

F ax:  ( 9 0 7 ) 2 2 5 - 7 1 5 7

R e p r e s e n t a t i v e  K y l e  J o h a n s e n

D is tr ic t  1

SECTfO N AL AN A LYSIS  

I1B 187
"An Act relating to holders o f business license endorsements fo r sales o f tobacco products"

SECTIO N  1:

Provides that the department shall suspend the endorsement for the sale of tobacco only alter a hearing. 

SECTIO N  2:

Expands the evidence that
1.

2.

SECTIO N  3:

Allows the department to reduce license suspension period if  the license holder establishes that a written 
policy against the selling of tobacco products to minors was adopted and enforced prior to the date of 
violation. Also allows the department and license holder to agree to an informal disposition of a 
suspension.

the hearing officer shall use to:
Did the license holder negligently violate AS 11.76.100, 11.76.102,
1 1.76.107? Hearing officer may consider provisions of Section 3.
Any other evidence that might lend to mitigate or aggravate the length of 
suspension.

Session: 
S la te  C a p i to l ,  R o o m  13 

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2  

Phone: ( 9 0 7 ) 4 6 5 - 3 4 2 4  

Fax: ( 9 0 7 ) 4 6 5 - 3 7 9 3
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^  S o c i e t y

r A m e r i c a n  American Heart 
l u n g  Association®
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April 23 ,  2 0 0 7

R e p re s e n ta t iv e  Kevin M eyer  
C o-Chair  H o u se  F inance  C o m m it te e  
Capitol R oom  5 1 5  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  R e p re s e n ta t i v e  Meyer:

W e  a r e  writing to  e x p r e s s  o u r  s t ro n g  s u p p o r t  for t h e  s t a t e ' s  W ork  D raft for HB 187 , "An Act re la t ing  to  
t h e  su s p e n s io n  o f  b u s in e s s  l icense  e n d o r s e m e n t s  a n d  L :  im posit ion  o f  civil p e n a l t i e s  fo r  ce r ta in  s a le s  o f  
to b a c c o  p r o d u c ts  to  p e r s o n s  u n d e r  19 y e a r s  o f  ag e " ,  d a t e d  4 /2 /2 0 0 7  (7 7 3 -0 7 -0 0 8 6  b il .doc/  D rinkw ate r) .  
W e  a r e  c o n f id e n t  th is  d r a f t  a d d r e s s e s  t h e  i s s u e  o f  d u e  p ro c e s s  while  n o t  su b s tan t ia l ly  w e a k e n in g  th e  
e ffec t ive  e n f o r c e m e n t  p r o g ra m  th a t  p r e v e n t s  t h e  illegal s a le s  o f  to b a c c o  p ro d u c ts  to  ch ild ren .  T h e  d r a f t  
a l s o  a l l o w s  f o r  r e d u c e d  s u s p e n s i o n s  in  r e c o g n i t i o n  o f  e x e m p l a r y  e f f o r t s  t o  p r e v e n t  s a l e s  t o  
k i d s .  I n d e e d ,  t h e  d r a f t  r e p r e s e n t s  a  w i n ,  w i n  f o r  a l l  p a r t i e s  c o n c e r n e d .

ATFK e x p re s s ly  a c k n o w le d g e s  th e  n e e d  to  m a k e  s t a tu to r y  c h a n g e s  to  prov ide  d u e  p ro c e s s  a n d  h a s  b e e n  
ac tive ly  w ork ing  w ith  t h e  Palin A dm in is tra t ion  to  t h a t  e n d .  I t  is im pera t ive ,  h o w e v e r ,  t h a t  su c h  c h a n g e s  
n o t  c o m p ro m is e  ef fec t ive  e n f o r c e m e n t  o f  illegal to b a c c o  sa les .  P reven ting  illegal s a le s  is a  critical p a r t  o f  
t h e  overall  c o m p re h e n s iv e  to b a c c o  p re v e n t io n  e f fo r t  n e e d e d  to  r e d u c e  y o u th  sm o k in g .

S m ok ing  is d e s c r ib e d  a s  a  "p e d ia tr ic  e p id e m ic "  b e c a u s e  near ly  all sm ok ing  s t a r t s  in ch i ldhood .  In Alaska, 
m o r e  th a n  th r e e - q u a r t e r s  o f  y o u th  w h o  s m o k e  s t a r t e d  b e fo re  a g e  15 a n d  nea r ly  ha lf  s t a r t e d  b e fo re  a g e  
13. Virtually no  o n e  s t a r t s  sm ok ing  a f t e r  a g e  18. T o b a c c o  is a  d e a d ly  add ic tive  d r u g  a n d  c i g a r e t t e s  kill 
a p p ro x im a te ly  ha lf  o f  all lo n g - te rm  u se rs .  Accordingly, retail b u s in e s s e s  th a t  sell to b a c c o  p r o d u c ts  h a v e  a 
g r a v e  responsib ili ty  to  p r e v e n t  t h e  illegal s a le  o f  to b a c c o  to  ch ild ren .

In  t h e  r e c e n t  p a s t ,  Alaska h a s  m a d e  e x c e l le n t  p ro g re s s  in red u c in g  illegal to b a c c o  s a le s  to  ch i ld ren .  W e 
sh o u ld  all, b e  p ro u d  o f  t h a t  a c h ie v e m e n t .  A fter  m a n y  y e a r s  o f  w id e - s p re a d  illegal sa le s ,  A laska law  w a s  
a m e n d e d  to  e n s u r e  t h a t  v io la t ions r e su l t e d  in a  p red ic tab le  a n d  c o n s is te n t  t e m p o r a r y  su s p e n s io n  of  
to b a c c o  sa le s .  T h e  c o m p lia n ce  p r o g ra m  cu rren t ly  in p la c e  im m ed ia te ly  s u c c e e d e d  in d ram a tica lly  reduc ing  
illegal sa les .  After p re d ic ta b le  a n d  sign ifican t p e n a l t ie s  w e r e  p u t  in p lace ,  illegal s a le s  to  kids p lu m m e te d .  
T h e  o r i g i n a l  d r a f t  o f  H B  1 8 7  a n d  t h e  m o s t  r e c e n t  3 / 2 7 / 0 7  ( 1 9 C )  d r a f t  p r e s e n t e d  b y  H o l i d a y  
w o u l d  g o  b a c k w a r d s  b y  s e v e r e l y  w e a k e n i n g  t h e  c l e a r ,  p r e d i c t a b l e  a n d  c o n s i s t e n t  
e n f o r c e m e n t  p r o g r a m  a g a i n s t  i l l e g a l  t o b a c c o  s a l e s .



ATFK a g r e e s  t h a t  r e ta i le rs  sh o u ld  b e  a b l e  to  c o n t e s t  w h e t h e r  a n  illegal s a le  did t a k e  p lace .  W e a lso  a g r e e  
t h a t  e x e m p la ry  e f fo r t s  to  p r e v e n t  s a le s  to  ch ild ren  s h o u ld  b e  r ec o g n ize d  a n d  b a s e d  on  th o s e  e f fo r ts  a  
red u c t io n  in t h e  le n g th  o f  s u s p e n s io n  m a y  b e  w a r r a n te d .  T h e  s t a t e ' s  w o rk  d ra f t  r e f e r e n c e d  a b o v e ,  
p ro v id es  fo r  r e d u c e d  s u s p e n s io n  w h e r e  specif ic  cr iter ia  h a v e  b e e n  m e t  (b eg in n in g  a t  P a g e  4, Line 10 
th r o u g h  p a g e  5, line 5) .  T h is  c r iter ion  a s s u r e s  e x e m p la ry  effo rt ,  r a th e r  th a n  sim ply  a rg u in g  t h a t  a n  
e d u c a t io n  p r o g ra m  is In p lace .  Again, w e  be l ieve  th is  d r a f t  a d d r e s s e s  t h e  is sue  o f  d u e  p ro ce ss ,  m a in ta in s  
a  s t ro n g ,  e f fec t iv e  e n f o r c e m e n t  p r o g ra m  a g a in s t  illegal to b a c c o  s a le s  a n d  rec o g n ize s  re ta i le rs '  e f fo r ts  to  
p r e v e n t  illegal s a le s  w ith  a n  o p p o r tu n i ty  for  r e d u c e d  l icense  s u s p e n s io n s .

As a lw a y s  if t h e r e  a r e  q u e s t io n s  o r  c o n c e r n s ,  p le a s e  fee l f re e  to  c o n ta c t  us.

S incerely,

Michelle T o o h e y
A m erican  Lung A ssoc ia tion  o f  Alaska

S u z a n n e  M e un ie r  
A m er ic an  H e a r t  A ssocia tion

P a t  Luby 
AARP

Emily N enon  
A m erican  C a n c e r  Socie ty
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Policy change regarding  Tobacco Enforcem ent within the 
D epartm ent o f  Health and Social Services

P r e p a r e d  b y  L .  D i a n e  C a s t o ,  M a n a g e r ,  D B H ,  P r e v e n t i o n  &  E a r l y  I n t e r v e n t i o n

O n  O c t o b e r  2 7 ,  2 0 0 6  t h e  A n c h o r a g e  S u p e r i o r  C o u r t  i s s u e d  a  d e c i s i o n  i n  t h e  H o l i d a y  

A l a s k a  v .  S O A ,  D C C E D ,  D i v i s i o n  o f  C o r p o r a t i o n s ,  B u s i n e s s  a n d  P r o f e s s i o n a l  L i c e n s i n g  

c o u r t  c a s e .  T h e  d e c i s i o n ,  t h a t  t h e  c u r r e n t  p r o c e s s  f o r  c i t i n g  r e t a i l e r s  w h o  s e l l  t o b a c c o  

p r o d u c t s  t o  p e r s o n s  u n d e r  1 9  y e a r s  o f  a g e  d o e s  n o t  p r o v i d e  f o r  d u e  p r o c e s s  t o  t h e  r e t a i l e r ,  

w i l l  i m p a c t  o u r  m a n d a t e d  t o b a c c o  e n f o r c e m e n t  a c t i v i t i e s .

C u r r e n t l y ,  c l e i k s  a r e  c i t e d  u n d e r  A S  1 1 .7 6 . 1 0 0 ( a )  ( 1 )  i f  t h e y  s e l l  t o  a n  u n d e r a g e  p e r s o n .

I f  t h e y  p l e a d  n o  c o n t e s t  o r  g u i l t y ,  o r  a r e  c o n v i c t e d  f o l l o w i n g  a  t r i a l ,  t h e  c o n v i c t i o n  i s  

f o r w a r d e d  f r o m  t h e  c o u r t  s y s t e m  t o  D e p a r t m e n t  o f  C o m m e r c e ,  C o m m u n i t y  a n d  

E c o n o m i c  D e v e l o p m e n t  ( D C C E D ) .  D C C E D  t h e n  s e n d s  a  n o t i c e  t o  t h e  c l e r k ’s  e m p l o y e r  

i n d i c a r i n g  t h a t ,  a s  a  r e s u l t  o f  t h e  c o n v i c t i o n ,  t h e i r  t o b a c c o  e n d o r s e m e n t  w i l l  b e  s u s p e n d e d  

a n d  a  c i v i l  p e n a l t y  i m p o s e d  u n l e s s  t h e  e m p l o y e r  r e q u e s t  a  h e a r i n g .  H o l i d a y  s u c c e s s f u l l y  

a r g u e d  o n  a p p e a l  t o  s u p e r i o r  c o u r t  t h a t  i t  w a s  d e n i e d  d u e  p r o c e s s  b e c a u s e  i t  f a c e d  

s u s p e n s i o n  o f  i t s  t o b a c c o  e n d o r s e m e n t  b a s e d  o n  t h e  r e s u l t s  o f  c o u r t  p r o c e e d i n g s  a b o u t  

w h i c h  t h e y  h a d  n o  n o t i c e  a n d  n o  o p p o r t u n i t y  t o  p a r t i c i p a t e .

T o  r e c t i f y  t h i s  s i t u a t i o n  a n d  p r o v i d e  r e t a i l e r s  w i t h  a p p r o p r i a t e  d u e  p r o c e s s ,  D H S S  w i l l  

c h a n g e  i t s  p o l i c y  f o r  i s s u i n g  c i t a t i o n s  b y  c i t i n g  b o t h  t h e  e m p l o y e e  a n d  t h e  c o r p o r a t e  

e m p l o y e r  s i m u l t a n e o u s l y .  T h e  b u s i n e s s  e n t i t y  c a n  b e  h e l d  r e s p o n s i b l e  f o r  t h e  a c t s  o f  i t s  

e m p l o y e e s  ( i . e .  t h e  n e g l i g e n t  s a l e  o f  t o b a c c o )  v i a  A S  1 1 . 1 6 . 1 3 0 ,  w h i c h  s a y s  t h a t  a n  

o r g a n i z a t i o n  i s  l e g a l l y  a c c o u n t a b l e  f o r  a n  o f f e n s e  i f  t h e  c o n d u c t ,  a m o n g  o t h e r  t h i n g s ,  i s  

d i e  c o n d u c t  o f  i t s  a g e n c y  a n d  w i t h i n  t h e  s c o p e  o f  t h e  a g e n t ’ s  e m p l o y m e n t  a n d  i n  b e h a l f  o f  

t h e  o r g a n i z a t i o n .

D H S S  w i l l  r e q u e s t ,  f r o m  t h e  C o m m i s s i o n e r  o f  P u b l i c  S a f e t y ,  a  s p e c i a l  c o m m i s s i o n  f o r  

t h e  D H S S  T o b a c c o  I n v e s t i g a t o r s  to  c i t e  u n d e r  A S  U . 1 6 .1 3 0 .  I t  s h o u l d  b e  n o t e d  t h a t  

b e c a u s e  o f  a n  A l a s k a  c a s e ,  A B C  T o w i n g  v . S t a t e ,  w h i c h  s a y s  t h a t  a  s o l e  p r o p r i e t o r s h i p  is  

n o t  a n  “ o r g a n i z a t i o n "  u n d e r  A S  1 1 .1 6 .1 3 0 ;  s o l e  p r o p r i e t o r s  c a n n o t  b e  c i t e d  u n d e r  t h i s  

t h e o r y  o f  l e g a l  a c c o u n t a b i l i t y .  T h e y  c o u l d  b e  c i t e d  i f  D H S S  h a d  a  b a s i s  f o r  a r g u i n g  t h a t  

t h e  o w n e r  w a s  i n d e p e n d e n t l y  g u i l t y .  A p p r o x i m a t e l y  1 0 %  o f  t o b a c c o  e n f o r c e m e n t  c a s e s  

i n v o l v e  a  s o l e  p r o p r i e t o r  a s  t h e  e m p l o y e r .

T h i s  policy change, to  cite b o t h  the clerk o f  sale a n d  t h e  b u s i n e s s ,  w i l l  a c c o m p l i s h  t h e  

c o u r t s  c o n c e r n  t h a t  d u e  p r o c e s s  i s  n o t  g i v e n  t o  t h e  b u s i n e s s e s  w h o s e  c l e r k s  a r e  c i t e d  f o r  

s e l l i n g  t o b a c c o  t o  y o u t h  u n d e r  1 9 . W i t h o u t  t h i s  c h a n g e  t o  o u r  p o l i c y ,  o u r  t o b a c c o  

e n f o r c e m e n t  w o i k  w i l l  b e  g r e a t l y  c o m p r o m i s e d ,  r h i s  p r o p o s e d  c h a n g e  to  o u r  p o l i c y  is  

th e  m o s t  v a l i d  a n d  h a s  b e e n  d i s c u s s e d  w i t h  s t a f f  o f  t h e  A t t o r n e y  G e n e r a l ’s  o f f i c e .  W e  

a n t i c i p a t e  t i n s  c h a n g e  w i l l  b e  c o m p l e t e d  w i t h i n  3 0 - d a y s  o f  i n i t i a t i o n .

T h e  A l a s k a  T o b a c c o  C o n t r o l  A l l i a n c e  i s  s u p p o r t i v e  o f  t h e  c h a n g e  i n  p o l i c y .  W c  a l l  

b e l i e v e  t h e  c u r r e n t  s y s t e m  o f  c i t a t i o n s  a n d  s u s p e n s i o n s  o f  t o b a c c o  e n d o r s e m e n t s  i s  

e f f e c t i v e  i n  k e e p i n g  t o b a r o o  p r o d u c t s  o u t  o f  t h e  h a n d s  o f  y o u t h  u ru l  w o  h a v e  c o n t i n u a l l y  

m e t  o u r  f e d e r a l  S y n a r  s e l l  i a t o  o f  2 0 %  o r  b e l o w  s i n c e  2 0 0 3 .



TESORO

The Honorable Jay Ramras
Tesoro Alaska Company 
P.O. Box 196272 
Anchorage, AK 99519-6272 
907 561 5521 
907 561 5047 FaxAlaska House of Representatives y] fax

State Capitol
Juneau AK 99801-1182 

Dear Chairman Ramras:

Thank you for hearing HB 187 (An act relating to holders of business license 
endorsements for sales of tobacco). I write today in support of the legislation.

Tesoro Alaska operates 31 retail sites that have tobacco sales endorsements. My 
company has developed a strong culture to prevent underage tobacco sales, and 
has invested heavily in a training and self-enforcement programs to help 
employees live within the law. We have also developed a positive working 
relationship with state enforcement officials to prevent underage sales.

Tesoro Corporation operates convenience stores in J 6 western states. Among 
those states, Alaska has the toughest laws against underage tobacco sales, and 
passage of HB187 would in no way weaken that position. We support the bill to 
preserve our due process rights.

We support the policy goal of the Legislature and Administration to prevent 
underage tobacco sales. Key to achieving that goal Is a legal framework that 
encourages all endorsement holders to invest in training and policies that Tesoro 
has. Passage of HB 187 is a positive change to state law.

Sincerely,

ixternal Affairs Manager

CC: Representative Kyle Johansen



A n c h o ra g e  Daily N e w s  Editorial

( P u b l i s h e d :  A p r i l  1 1 ,  2 0 0 7 )

K e e p  t h e  h e a t  o n

T o b a c c o  v e n d o r s  s h o u l d  b e  a c c o u n t a b l e  f o r  u n d e r a g e  s a l e s

D o  A l a s k a  l a w m a k e r s  r e a l l y  w a n t  t o  m a k e  i t  e a s i e r  f o r  s t o r e s  t o  g e t  a w a y  w i t h  s e l l i n g  
t o b a c c o  t o  m i n o r s ?

T h e y ' r e  b e i n g  a s k e d  t o  d o  j u s t  t h a t ,  u n d e r  t h e  g u i s e  o f  e n s u r i n g  d u e  p r o c e s s  t o  
" r e s p o n s i b l e "  v e n d o r s .  Y e s ,  t h o s e  v e n d o r s  h a v e  s o m e  r e a s o n  t o  c o m p l a i n ,  b u t  
l e g i s l a t o r s  d o n ' t  h a v e  t o  o p e n  t h e  n e w  l o o p h o l e  p r o p o s e d  b y  K e t c h i k a n  R e p u b l i c a n  
R e p .  K y le  J o h a n s e n .

U n d e r  c u r r e n t  l a w ,  t h e  s t a t e  a u t o m a t i c a l l y  s u s p e n d s  a  t o b a c c o  s e l l e r ' s  l i c e n s e  i f  a n y  
u n d e r a g e  c u s t o m e r  i s  b u s t e d  f o r  b u y i n g  s m o k e s  o r  o t h e r  p r o d u c t s  f r o m  t h a t  l o c a t i o n .  
F i r s t  o f f e n s e  i s  a  2 0 - d a y  s u s p e n s i o n ,  a n d  t h e  p e n a l t y  g o e s  u p  f r o m  t h e r e .

R e p .  J o h a n s e n  w a n t s  t o  c r e a t e  a  g o o d - f a i t h  e x e m p t i o n  f r o m  t h e  m a n d a t o r y  l i c e n s e  
s u s p e n s i o n .  U n d e r  h i s  H o u s e  Bill 1 8 7 ,  i f  a  v e n d o r  c a n  p r o v e  i t  h a s  a  r e a s o n a b l e  
p r o g r a m  t o  p r e v e n t  u n d e r a g e  s a l e s ,  i t  c o u l d  g e t  o f f  w i t h o u t  a  s u s p e n s i o n .

T h a t  c h a n g e  w o u l d  t a k e  A l a s k a  b a c k  t o  t h e  b a d  o l d  d a y s ,  w h e n  u n d e r c o v e r  s t i n g s  
b u s t e d  3 6  p e r c e n t  o f  a l l  v e n d o r s  t e s t e d  f o r  s a l e s  t o  m i n o r s .  A f t e r  t h e  s t a t e  s t a r t e d  
s u s p e n d i n g  v i o l a t o r s '  l i c e n s e s ,  t h e  u n d e r a g e  s a l e s  r a t e  d r o p p e d  t o  a b o u t  1 1  p e r c e n t .

T o b a c c o  v e n d o r s  d e s e r v e  a  c h a n c e  t o  c o n t e s t  t h e  e v i d e n c e  in  a n  u n d e r a g e  s a l e s  
c a s e .  A f t e r  a l l ,  a  f i n d i n g  o f  g u i l t  will c o s t  t h e m  a  l i c e n s e  s u s p e n s i o n .  T h a t  is  a  m a t t e r  
o f  f a i r n e s s  a n d  d u e  p r o c e s s .  A n d  t h e  b u s i n e s s  l i c e n s e  s u s p e n s i o n  t i m e  o u g h t  t o  f i t  
t h e  c r i m e .  I t  s h o u l d  b e  l e s s  f o r  a  b u s i n e s s  t h a t  r i d e s  h e r d  o n  i t s  c l e r k s  t o  f o l lo w  t h e  
l a w ,  c o m p a r e d  t o  a  b u s i n e s s  t h a t  d o e s n ' t  c a r e  i f  i t ’s  s e l l i n g  t o b a c c o  t o  e l e m e n t a r y  
s c h o o l  k i d s .  A  m i n i m u m  t h r e e - d a y  s u s p e n s i o n  m i g h t  b e  a p p r o p r i a t e  in  t h e  f i r s t  c a s e ,  
w h i l e  t h e  l a t t e r  w o u l d  b e  l u c k y  if  i t  e v e r  g e t s  t o  s e l l  c i g a r e t t e s  a g a i n .

B u t  l e t t i n g  t h e  t o b a c c o  v e n d o r  o f f  t h e  h o o k  a l t o g e t h e r  f o r  u n d e r a g e  s a l e s ,  a s  l o n g  a s  
i t  h a s  a  g o o d  e x c u s e ?  T h a t ' s  a  b a d  i d e a .

H o l d i n g  v e n d o r s  s t r i c t l y  a c c o u n t a b l e  f o r  u n d e r a g e  s a l e s  i s  a  p r o v e n  w a y  t o  k e e p  
h a r m f u l  t o b a c c o  p r o d u c t s  a w a y  f r o m  k i d s .  T h e  t a s k  f o r  t h e  L e g i s l a t u r e  is  t o  e n f o r c e  
t h a t  a c c o u n t a b i l i t y ,  w h i l e  m a k i n g  s u r e  t h e  v e n d o r  g e t s  d u e  p r o c e s s  a n d  f a c e s  a  
l i c e n s e  s u s p e n s i o n  t h a t ' s  p r o p o r t i o n a t e  t o  t h e  o f f e n s e .

B O T T O M  L IN E : T h e  L e g i s l a t u r e  s h o u l d n ' t  l e t  t o b a c c o  v e n d o r s  o f f  t h e  h o o k  w h e n  
c l e r k s  s e l l  t o  m i n o r s .
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A p r i l  9 ,  2 0 0 7

R e p r e s e n t a t i v e  K y l e  J o h a n s e n  

S t a t e  C a p i t o l ,  R o o m  13 

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  J o h a n s e n :

T h e  G r e a t e r  F a i r b a n k s  C h a m b e r  o f  C o m m e r c e  ( C h a m b e r )  s u p p o r t s  H o u s e  B i l l  1 8 7 ,  a n d  w e  u r g e  

i t s  p a s s a g e  b y  t h e  L e g i s l a t u r e  a n d  s i g n a t u r e  b y  G o v e r n o r  P a l  in .

I I B  1 8 7  a d d r e s s e s  t h e  i s s u e  o f  b u s i n e s s  l i c e n s e  e n f o r c e m e n t  p r o c e e d i n g s  t h a t  r e t a i l e r s  f a c e  

u n d e r  c u r r e n t  A l a s k a  s t a t u t e  f o r  t h e  s a l e  o f  t o b a c c o  t o  u n d e r a g e  p e r s o n s .  T h i s  s t a t u t e  w a s  

r e c e n t l y  r u l e d  to  b e  d e f e c t i v e  b y  A l a s k a  S u p e r i o r  C o u r t  J u d g e  W i l l i a m  M o r s e .  T h e  C o u r t  f o u n d  

t h a t  c u r r e n t  l a w  d i d  n o t  a l l o w  e m p l o y e r s  t h e i r  c o n s t i t u t i o n a l  g u a r a n t e e  o f  d u e  p r o c e s s  -  t h e i r  

d a y  in  c o u r t .

T h e  C h a m b e r  r e c o g n i z e s  t h e  i s s u e  o f  t o b a c c o  u s e  a m o n g  o u r  y o u t h  is  a  s e r i o u s  s o c i a l  c o n c e r n  

a n d  s u p p o r t s  r e t a i l e r s ’ e f f o r t s  t o  r e f u s e  s a l e  o f  t h e s e  p r o d u c t s  to  u n d e r a g e  p e r s o n s .  T h e s e  e f f o r t s  

o f t e n  i n c l u d e  f r e q u e n t  t r a i n i n g ,  c l e a r l y  d i s p l a y e d  w r i t t e n  p o l i c i e s  a n d  t h e  e m p l o y e e ’s  s i g n e d  

a c k n o w l e d g m e n t  t h a t  t h e y  u n d e r s t a n d  s t a t e  l a w  w i t h  r e g a r d  t o  t o b a c c o  s a l e s .

Y e t ,  c u r r e n t  l a w  g i v e s  n o  c o n s i d e r a t i o n  to  a n y  o f  t h e s e  p r o c e d u r e s  p u l  in  p l a c e  b y  a n  e m p l o y e r  

m a k i n g  e v e r y  e f f o r t  t o  m a i n t a i n  c o m p l i a n c e .  I f  a n  e m p l o y e e  i s  f o u n d  t o  b e  in  v i o l a t i o n  o f  A S  

1 1 . 7 6 . 1 0 0 - 1 0 7  ( d e s p i t e  a l l  e f f o r t s  m a d e  b y  t h e  e m p l o y e r  t o  a v o i d  t h i s  v e r y  o u t c o m e ) ,  t h e n  

c u r r e n t  l a w  s a y s  t h e  e m p l o y e r  i s  a u t o m a t i c a l l y  in  v i o l a t i o n .  T h i s  i s  w h e r e  J u d g e  M o r s e  

c o r r e c t l y  i d e n t i f i e s  t h e  d u e  p r o c e s s  d e f i c i e n c y .  T h e  e m p l o y e e  s h o u l d  h a v e  t h e i r  d a y  in  c o u r t ,  b u t  

s o  t o o  s h o u l d  t h e  e m p l o y e r .

Y o u r  b i l l ,  I I B  1 8 7 ,  f i x e s  t h i s  d e f e c t  b y  a m e n d i n g  c u r r e n t  l a w  s o  a s  t o  i m p l e m e n t  a  h e a r i n g  

p r o c e s s  o v e r s e e n  b y  a n  a d m i n i s t r a t i v e  l a w  j u d g e  ( A L J ) .  T h e  A L J  w i l l  h a v e  t h e  r e s p o n s i b i l i t y  o f  

w e i g h i n g  e v i d e n c e  p r e s e n t e d  b y  b o t h  t h e  s t a t e  a n d  t h e  e m p l o y e r  a n d  a l s o  c o n s i d e r i n g  a n y  

m i t i g a t i n g  a n d / o r  a g g r a v a t i n g  c i r c u m s t a n c e s  p r i o r  t o  d e c i d i n g  t h e  c a s e  a n d  m e t i n g  o u t  t h e  

p e n a l t i e s  p r e s c r i b e d  in  t h e  l a w  s h o u l d  t h e  d e f e n d a n t  b e  in  v i o l a t i o n  o f  t h e  s t a t u t e .

It is  c l e a r  t h e  i s s u e  h e r e  i s  n o t  o n e  o f  r e l a x i n g  p u n i s h m e n t  f o r  i l l e g a l  t o b a c c o  p u r c h a s e s  -  in  f a c t ,  

t h e  C h a m b e r  w o u l d  n o t  s u p p o r t  s u c h  l a n g u a g e ,  T h e  i s s u e  is  s q u a r e l y  o n e  o f  f a i r n e s s  a s  p r o v i d e d  

f o r  in  b o t h  t h e  A l a s k a  a n d  U .S .  C o n s t i t u t i o n s .  W e  l o o k  f o r w a r d  to  s e e i n g  y o u r  b i l l  p a s s e d  b y  th e  

L e g i s l a t u r e  a n d  u l t i m a t e l y  s i g n e d  i n t o  l a w .

S i n c e r e l y ,

C h a r l i e  B u d d y  

B o a r d  C h a i r

C’c: Interior Delegation

Benefactors
ACS Dlrednry
Alaska Airlines

Alaska Communications 
Syslems

Alaska Dlgil.il Printing
Alaska K.tllroad

Alaska USA Federal 
Credit Union

Alyeska I’iprfnc 
Service Company
AT&T Atascom

Boeing

BP Exploration, Inc
Cellul.trOne

ConncoPliilllps Alaska, Inc.
Denali Slate Bank
Design Alaska
Digilal Tspress
Doynn, Limited
ExxonMobil

Fairbanks Building & 
Construction Trades 
Council “The Unions*

i alrbaoks Daily NcssvMIncr
Fairbanks Gold Mining Inc. 

rot I Knox Stine
Fairbanks Memorial Hnspit.il- 

Denali Center
Fairbanks Natural Gas, IIC
IIrst National Bank Alaska

Hint Hills Resource*
llosvilne Alaska

GO
Golden Heart Utilities

Golden Valley 
I tec trie Association
Key Hank of Alaska

MAC federal Credit Union
Ml. McKinley Bank
Norllirlm Bank

Phone Directories Company
Sjritln.Vs I loans X Gifts

Seekins lord, l/nroln. Mercury
Tatiana Valley Clinic

Totem Ocean Frailer tiprns
UnltrfsJIy rtf Alaska Fairbanks

Utllx-IH Coal Mine
Wells fargo

Westinark f.rlibanks Hotel 
A Conference CeiVer
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A nchorage C ham ber o f Com m erce 
Board of D irectors 

Resolution 2006/07-11 
In Support of House Bill 187

W IIEREA S, the Fifth Amendment to the U.S. and Alaska Constitutions guarantee Due 
Process o f law; and

W HEREAS, under the current statute, (AS 43.70.075 “the sales o f  tobacco products to 
underage persons”) the retailer is not allowed a single opportunity to show evidence o f  its 
policies prohibiting illegal sales or any o f  its other good faith efforts to train and educate 
its employees, nor does the statute require the State o f Alaska to prove negligence by the 
retailer; and

W HEREAS, on October 27, 2006, Anchorage Superior Court Judge Morse found the 
current statute unconstitutional as a deprivation o f the retailer’s Fifth Amendment right to 
Due Process; and

W HEREAS, members o f  the Anchorage Chamber o f Commerce that sell tobacco 
products will also suffer economic damages in the event o f  a license suspension without 
Due Process; and

W HEREAS, J louse Hill 187 addresses the Due Process issue by requiring a finding o f 
negligence o f the license holder before the retailer can be sanctioned; and

W IIEREAS, 1113 187 also requires that license holder adopt and enforce a written policy 
against the illegal sales o f  tobacco, establish and enforce disciplinary sanctions for 
noncompliance, inform employees o f the applicable laws and their requirements, require 
employees to sign a form that they have been informed o f  and understand the company's 
written policy and also require the employees to verify the age o f  tobacco product 
customers; and

W HEREAS, Alaska will continue to have the strictest penalty matrix in the country for 
the illegal sale o f  tobacco products; and

W HEREAS, Ihe changes to the current statute provided in IIB 187 are necessary to 
provide Alaska businesses with the Due Process granted to them under the U.S. and 
Alaska Constitutions.



NOW  T H E R E FO R E  BE IT  RESO LV ED, the Anchorage Chamber o f  Commerce 
supports MB 187 “"An Act relating to holders o f business license endorsements for sales 
oftobacco products."; and

BE IT  FURTH ER RESOLVED, that copies o f this resolution be sent to the Twenty- 
Fifth Alaska Legislature, Anchorage Chamber members and statewide media.

Approved the 20 day o f April 2007

William J. Evans, chair Stacy Schubert, IOM, president



IN  TH E SU PERIOR CO URT FO R THE STA TE OF A LA SK A  
TH IRD  JUD ICIAL D ISTRICT AT A NCH O RA G E

H O LID A Y  A LA SK A , INC., d/b/a 
H O LIDA Y  A LA SK A , INC.,

Appellant,

v.

STA TE O F A LA SK A , DIVISIO N OF 
CO RPO RA TIO N S, BU SIN ESS AND  
PRO FESSIO N A L LICENSING,

Appellee.

R E C E I V E D
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OORSEY & WHITNEY L L P .  
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O R D E R

A dm in istrative Appeul 

In this adm inistrative appeal Holiday Alaska, Inc. (H oliday) 

challenges the constitutionality o f  one aspect o f  AS 43.70.075(d). T hat statute
A

allows for the im position o f  a civil penalty on a business if  one o f  its em ployees 

)
sells tobacco to a person under the age o f  19. Holiday does not challenge the 

ability o f  the State o f  A laska, D epartm ent o f  Com m erce, C om m unity  and 

Econom ic D evelopm ent (State) to penalize a business for such a sale. Holiday 

does contend that the method, perm itted by the statute and here used by the State, 

to prove that the prohibited sale occurred, violated H oliday’s due nrocess rights. 

The Court agrees.
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)

A d m in is tra tiv e  P roceed ings and  D ecision.

In order to sell tobacco products a business licensee m ust obtain a 

separate tobacco endorsem ent for each location or outlet from  w hich  the business
i

intends to o ffer the p roducts .1 To limit the consum ption o f  tobacco products by

young people, AS 11.76.100 prohibits any “person’'2 from  “negligently  sell[ing]”

any item  containing tobacco to a person under 19 years o f  age.3 A  business may

lose its endorsem ent to sell tobacco products from a particular location i f  it or its

agent or em ployee sells tobacco products to an underage custom er from  that

location. A laska Statute S 43.70.075(d)(1) provides, in part:

I f  a person who holds an endorsem ent issued under this section, or 
an agent or an em ployee o f  a person who holds an endorsem ent 
issued; under this section acting w ithin the scope o f  the agency or 
em ploym ent, has been convicted o f  violating AS 11 .76 .100 ..., the 
departm ent sin.'! suspend the endorsem ent for a period  o f . ..  20 days 
and im pose a civil penalty  o f  S300 i f  the person has not been 
previously  convicted o f  violating AS 11.76.100....

( The parties do not dispute the operative facts. The S tate charged 

three H oliday  em ployees at three different locations o f  selling  tobacco  products to

AS 43.70.075(a).

A “ person” is defined to be “a natural person and, w hen appropriate, an 
organization^.]” AS 1 1.81.900(b)(45). An “organization” includes “a corporation, 
com pany, ...vjoint stock com pany, ... or any other group o f  persons organized for 
any purpose.!) AS 11.81,900(b)(43).

AS 11.76.100(a)(1). A person who violates this section is gu ilty  o f  a 
violation, sub ject to a fine o f  not less than $300. AS 11.76.100(0- A violation is a 
noncriininal offense that carries no possibility o f  a ja il term . AS 1 1.81.900(62). 
The accused is not entitled to a ju ry  trial or the appointm ent o f  counsel at public 
expense. Id. ;

3AN-0J-I4036 Cl 9
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an underage .person. Each em ployee separately p led  “guilty" or “no contest” to
i
J,

violating A S . l l .76.100. The State then initiated three separate adm inistrative 

proceedings to suspend H oliday’s tobacco endorsem ents at the three applicable 

locations. H oliday requested a hearing in each case. Those proceedings were 

consolidated into one hearing.

H oliday m oved to dism iss the allegations against it, raising 

constitutional a rg u m en ts4 The A dm inistrative Law  Judge denied the m otion, 

ruling tha t “ tjiis adm inistrative hearing is not the proper forum  for H oliday’s
i
V

challenge to the validity o f  AS 43 .70 .075 .... H oliday has the option to challenge

the valid ity  o f  the tobacco enforcem ent law  in the superior court."5

T he adm inistrative hearing is lim ited to three possible questions,

only one o f  w hich is relevant to this case:

(1) w as the person holding the business license endorsem ent, or an 
agent or em ployee o f  the person w hile acting w ithin the scope o f  the 
agency or em ploym ent o f  the person, convicted by plea or judicial 
finding o f  violating AS 11.76.100, 11.76.106, or 11.76.107.6

%
U nderstanding that the State in tended to proceed under clause (1) by

I
subm itting the judgm ents o f  conviction o f  its three em ployees, H oliday correctly  

perceived that the only issue that rem ained w as w hether each o f  the three 

em ployees engaged in the conduct that led to the convictions “w hile acting w ithin

R. 155.-65.
t

R. 360.

6 AS 43 .70 .075(m )(l). 
«
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the scope o f  [his] em ploym ent.” 7 H oliday conceded that each em ployee was acting 
»

within the scope o f  the em ploym ent.8 N onetheless, H oliday protested that it would 

be a violation o f  H oliday’s due process rights to be punished because o f  a fact or 

finding (each em ployee’s conviction) determ ined in an entirely  different 

proceeding, o f  which H oliday had no notice, and in w hich it could not and did not 

participate.

T he A dm inistrative Law  Judge found that the State had proved the 

allegations by a preponderance o f  the evidence and that H oliday had violated AS 

43.70.075(d)(1).9 It recom m ended that the tobacco endorsem ent o f  each o f  the 

three outlets .be suspended for 20 consecutive days and that there be three fines in
t

the am ount o f  $300 each.10 The com m issioner o f  the departm ent adopted the 

recom m ended decision and penalties.11 Holiday filed a tim ely notice o f  appeal.17 

D iscussion.

A  defendant in an adm inistrative hearing enjoys federal and state 

constitutional due process rights. The scope o f  those rights will depend upon what

7 AS 43 .70 .075(m )(l); Tr. Vol. 2, at 11.

J
I Tr. Vol. 2, a t 11.

ft

9 R. 479-82.

10 R. 483'.

II R. 484.

12 R. 492-93.

3AN05M036C1 a
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is at stake foj- the defendant and the State. An en tity ’s “ interest in a lawful business 

is a species o f  property  entitled to the protection o f  due process.” 13 H oliday has a 

property interest in its ability to sell tobacco products. T hat interest m ust be 

protected in £ proceeding w herein Holiday m ay lose, even tem porarily, the 

tobacco endorsem ent that is required to sell tobacco p roducts .1-1

The scope o f  H oliday’s due process rights depends upon the exact 

facts that the State m ust prove in order to deprive H oliday o f  the endorsem ent. The 

two statutes, A S  43.70.075 and 11.76.100, taken together, define the conduct and 

circumstance's that m ust be proven. T he S tate m ust show  that 1) H oliday (or one o f  

its em ployees or agents) 2) negligently sold tobacco products 3) to an underage 

custom er 4) from  a particular location.

The curious aspect o f  this case is that the S tate need not (indeed 

cannot) prove those facts in  a single hearing, but m ust do so in two separate 

hearings. First, there is the hearing in district court that m ay result in a person

(w hether a natural person or an organization) being convicted  o f  violating AS
r

11.76.100. Second, ihere is the adm inistrative hearing at w hich State m ust prove 

either that the holder o f  the endorsem ent w as convicted o f  the violation, or that the

 | --------------------

Frontier Saloon, Inc. v. Alcoholic Beverage Control Board , 524 P.2d 657,
659 (A laska 1974).

Id., 524 P.2d at 660 (“A license to engage in a business enterprise is o f  
considerable value to one who holds it. T here can be no question in this case that a 
suspension o f  appellan t’s liquor license w ould represent a potential econom ic loss 
to its business.”).

at
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holder’s em ployee or agent, w hile acting in the scope o f  the em ploym ent or
i,

agency, was iso convicted.

Oddly, neither statute expressly requires p ro o f o f  the specific 

location or outlet at w hich the violation occurred, even though the particular
I

endorsem ent subject to suspension can only be the endorsem ent assigned to the
?

location o r outlet w here the alleged sale occurred. W hile neither statue expressly 

makes the location 01 *!io sale an clem ent o f  the conviction o r suspension, it 

rem ains a fact that m ust be proven before the State can suspend a particular
t

endorscm entjbecause each endorsem ent is tied to a specific location. The State 

could not revoke the endorsem ent for a Fairbanks store i f  the underage sale 

occurred at an A nchorage outlet. N or could it suspend a particu lar endorsem ent, 

assigned to one o f  a ho lder’s m ultiple A nchorage locations o r outlets, w ithout 

proving the j|recise location or outlet at which the prohibited sale occurred.

At the first hearing there could be two potential defendants, either

H oliday itself, or one o f  its em ployees or agents. A t that hearing the State must
1

prove that the defendant “negligently [sold a tobacco product] to a person under 

19 years o f  age.” 15 The mens rea o f  the violation is “negligence,” w hich  the Court

AS 11.76.100(a)( I ). Each o f  the officers who cited an individual H oliday 
em ployee, identified on the citation an address where the offense allegedly 
occurred (and therefore presum ably that o f  each Holiday outlet). R. 351, 354, 357. 
But when each em ployee entered the plea that led to the conviction, there would 
have been no need for the judge to discuss facts asserted in the citation that w ere 
not elem ents identified in AS 11.76.100(a)(1). The actual judgm ents o f  
convictions m ake no reference to a  street location or otherw ise identify' the outlet 
or location where the offense occurred. R. 352, 353, 356.
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presum es to be civil negligence, a less culpable mental state than “crim inal 

negligence.” 16
I

H ad the State charged Holiday w ith  the alleged violation, then
*

H oliday w ould have had the opportunity to defend itse lf by various factual

assertions. H oliday could have asserted that no prohibited sale occurred because 
i

the purchaser w as actually 19 years o f  age or older or bought a candy bar, not a 

tobacco product. It could have asserted that the purchaser looked 35 years old and 

thus H oliday w as not negligent to have sold the tobacco product to a person for 

whom there w as so little apparent risk that she w as under 19.17 Perhaps Holiday 

could have asserted  that it acted reasonably in its hiring and  supervision o f  those 

o f  its em ployees and agents who m ight sell tobacco products, so that it had not 

been negligent, and thus not violated AS 11.76.100(a)(1), even i f  the natural
•j

 ?--------------------

“The difference betw een criminal and civil negligence although not major 
is distinct. U iider both standards, a person acts ‘negligently’ w hen he fails to 
perceive a substantial nnd unjustifiable risk that a particular result will occur. The 
two tests p a rt w ays in their descriptions o f  the relevant unobserved risk. Under 
ordinary negligence, the risk m ust be o f  such a nature and degree that the failure to 
perceive it constitutes a deviation from the standard o f  care that a reasonable 
person w ould observe in the situation.” St'ite v. Hazelwood, 946 P.2d 875, 877 
(A laska 1997)(quotation and citation omitted). Crim inal negligence, as defined h i 
AS 11.81.900(a)(4), requires a greater risk.

Because a conviction for conduct prohibited by AS 11.76.100 is a non­
crim inal violation, it is not entirely  clear w hether the standard o f  p ro o f to be used 
at the trial o f jh c  alleged violation is that applicable to a crim e, p ro o f beyond a 
reasonable dQubt, or a lesser standard, w hether the norm al civil standard, 
preponderance o f  the evidence, or the more stringent civil standard, clear and 
convincing evidence. T he C ourt w ill assum e that it is the highest standard, the 
crim inal standard.

3AN-05UW6CI : 7
HOUDAY V SOA '
ORDfcH '



I I

person had made an illegal sale.18 Had the State charged Holiday (rather than its 

agent or employee) with the violation o f AS 11.76.100(a)(1), the fact finder would 

have had to consider H oliday’s defenses when evaluating the sufficiency o f the
y

State’s case against Holiday.

I
■ I f  Holiday had been convicted, and the State sought further fines and 

a suspension o f  the endorsement, then presumably the State would have offered 

the convictions as evidence at the subsequent administrative hearing. Assuming 

that the doctrine o f  collateral estoppel would prevent Holiday from relitigating 

whether it had violated AS 11.76.100(a)(1), Holiday would have little to say at the 

hearing (though a dispute over the location o f the violation might remain open if 

that was not addressed at the earlier hearing). Nonetheless, it would have had the 

opportunity to challenge most o f  the State’s case at the earlier hearing.

This is not the sequence o f events that unfolded in the three 

administrative prosecutions that are the subject o f  this appeal. Instead o f citing 

Holiday, the officers cited the individuals accused o f selling the tobacco products. 

Holiday received no notice o f  the citations or the hearings at which the employees

entered pleas o f  guilty or no contest. At the administrative hearing, the only
<

question that.could be addressed by Holiday was: Did “an agent or employee o f 

[Holiday] while acting within the scope o f  the agency or employment o f  the

18 • • • * i
At the later administrative hearing Holiday submitted copies o f  its policies 

and other documents describing the steps it takes to train employees not to sell 
tobacco products to underage youth. R. 50-138.

<
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person,. . . violat[e] AS 11.76.100[?]’’ 19 Once the State presented the judgments o f
C

conviction o f the three individuals, the only issue became whether each was acting 
1

within the scope o f his employment at the time o f the events that led to the 
conviction. The question on appeal is whether, by restricting Holiday to such a 
narrow issue, did the hearing fail to afford Holiday due process. The Alaska 
Supreme Court has provided guidance on the scope o f the issues that a subject o f a 
business license suspension action must be afforded.

•In Frontier Saloon a corporation was convicted in district court o f
1

allowing a mjinor on the premises.20 The district court, as required by statute, sent
i:

notice o f the conviction to the Alcoholic Beverage Control Board.21 The Board
held a session without notice to the corporation and voted to impose a ten-day
closure. It had discretion to impose a closure o f between 10 and 45 days/

The corporation appealed, arguing that it was a violation o f both its
state and federal constitutional rights to due process to have been'denicd a hearing
before the Board prior to the imposition o f the closure. In response.

The state argue[d] that a hearing before the Board was 
unnecessary because due process requirements were met through the

19

20

21

22

23

AS 43.70.075(in)(l). 
524 P 2d at 658.
Id

Id.

Id
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judicial determ ination o f  guilt in the crim inal proceeding  brought 
against appellant. It is argued, in effect, that appellant had  its day  in 
court w hen it p leaded guilty to the offense. Thus, no  further 
adjudicative determ ination is necessary. This argum ent overlooks, 
how ever, the different character o f  the crim inal proceeding and the 
adm inistrative proceeding.

T he penalty  im posed by the Board is not autom atic.
The use o f  the w ord ‘m a y ’ rather that the d irective ‘sh a ll’ in  AS 
04.15.100(b), indicates a discretionary pow er, Alaska Alcoholic 
Beverage Control Board  v. Malcolm, Inc., 391 P .2d 441 (A laska
1.964). In addition, the reference to ‘upon the direction o f  the 
m ajority  o f  its m em bers' clearly contem plates a vote, w hich  w ould 
be a hollow  gesture i f  the suspension authority w ere not 
discretionary. T he choice of the duration o f  the penalty  by the  Board 
creates a further area o f  d iscretion.24

Thus the Suprem e C ourt agreed that the corporation had suffered a violation o f  its
i

state and federal due process righ ts.25
i:

In order to satisfy  due process requirem ents, the litigant m ust be

given m ore than ju s t a hearing. That hearing m ust be “ m eaningful.” 26 In
v

determ ining “w hether a hearing is a m eaningful one, [the court is] gu ided  by
1

Id., 524 P.2d at 660. The Suprem e Court noted that the fact that the Board
had discretion  to im pose a range o f  penalties w as not determ inative. 524 P .2d at
661 n. 5. It observed that other courts hud “ found that even w hen suspension is
statutorily m andated a right to notice and hearing still obtains.” Id. T he Suprem e
Court expressly  chose not to address the process due i f  the suspension w as
m andatory. Id.

*

25 Id., 524 P.2d at 661.

Javcd  v. Dep  7 o f  Public Safety, 921 P.2d 620, 622 (A laska 1996) (quoting 
Graham v. State, 633 P.2d 2 1 1 ,2 1 6  (A laska 1981).
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‘considerations o f  fundam ental fairness.” ’27 Thus at an adm inistrative hearing
i

concerning the suspension o f  a driver’s license “the accused m ust be granted the 

opportunity Xo fu lly  contest issues o f  ‘central im portance ' to the revocation
l'

decision.”28.

W here there are allegations that a  driver drove w ith an excessive 

am ount o f  alcohol in his system a m eaningful hearing  “w ould require the presence 

o f the arresting officer, the production o f  the report o f  the arresting officer and any 

tape recordings, videotapes, or transcripts concerning events surrounding the 

arrest, and the presence o f  w itnesses having evidence to offer on contested

* j29 •

points.” Thp alleged d"iver must be afforded an opportunity  to challenge the 

reliability o f  the breath test30 and the state m ust preserve the breath sam ple or give 

(he driver an opportunity  to obtain an independent test.31

In the hearing at which H oliday w as facing the suspension o f  the 

tobacco endorsem ent, the central issue was w hether its agents o r em ployees had

Javed, 921 P.2d at 622 (quoting Thorne v. State, Dcp  7 o f  Public Safety, 11A 
P.2d 1326, 1329 (A laska 1989) quoting W/iisenhut v. State, Dep  7 o f  Public Safety , 
746 P.2d 1298, 1300 (Alaska 1987)).

.5
Thorne, 11A P.2d at 1331 (quoting Champion v. State, D e p ’t o f  Public 

Safety, 721 Pj2d 131, 133 (A laska 1986)) (italics supplied).

29 Graham, 633 P.2d at 216 n. 12.

10 Champion, 721 P.2d at 133.

31 Id. and Briggs  v. State, Dep 7 o f  Public Safety, 732 P.2d 1078, 1080 (Alaska
1987).

3AN O J-t4036C I i i
HOLIDAY V  SOA , 1 '
ORDER



I )

sold tobacco-.products to underage custom ers. The restriction o f  the hearing to the
»v
i

issue o f  the scope o f  the agent o r em ployee’s authority avoids the typical central 

issue entirely .32

T he holding in Juved  is again com pelling. A laska Statute 28.15.165 

required the suspension o f  a driver’s license i f  a driver failed or refused to take a 

breath test.33 The accused was allow ed an adm inistrative hearing but the issues at 

the hearing w ere lim ited.34 The accused could only argue that the arresting officer 

did not have reasonable grounds to believe that the accused was driving or that

. -r ■ • 15other specified circum stances existed. But the accused could not dem onstrate 

that he was not driving. The Suprem e Court concluded, “a hearing which is 

statutorily lim ited to the reasonableness o f  the arresting o fficer’s beliefs at the time 

o f  arrest is not necessarily m eaningful or fundam entally  fair. R evocation is not fair 

i f  the accused can dem onstrate that he w as not driving, regardless o f  the 

reasonable beliefs o f  the arresting officer.”36 This analysis applies to the restriction

T he only tim e the scope o f  authority  m ight be o f  any practical relevance 
w ould be in the rare occasion when the holder o f  the endorsem ent could defend on 
the grounds that the agent or em ployee had taken tobacco products o ff  prem ises 
and sold them  to custom ers, say from the back o f  the em ployee’s car or from the 
agent’s hom e.

i

33 921 P.2dat673.

34 Id.

-  *  ;
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o f  (he issues at the tobacco endorsem ent suspension hearing to preclude H oliday 

from arguing that its agent or em ployee did not sell tobacco products at all, or did 

not sell to an underage patron, or did not unreasonably sell tobacco products.

H oliday has not been afforded a m eaningful adm inistrative hearing 

when the State is perm itted  to u tilize the judgm ent o f  conviction o f  another person 

(even i f  that person w as an agent o r em ployee o f  H oliday) as p ro o f  o f  what 

Holiday did. In Scott v. Robertson37 the Alaska Suprem e C ourt addressed the 

circum stances when a crim inal conviction o f  a party  can be used against the same 

party in a subsequent civil trial. It review ed the traditional restrictions against the 

use o f  the conviction and concluded to abandon som e o f  the restrictions in favor o f  

a m ore to lerant rule. It described the more liberal rule it was adopting as follows:

The trend in  recent years, how ever, has been to admit 
crim inal convictions as evidence in subsequent civil trials where: (1) 
the prior conviction is for a serious crim inal offense; (2) the 
defendant in fact had a full and fair hearing; and (3) it is show n that 
the issue on which the judgm ent is offered was necessarily  decided 
in the previous trial. W e adopt this position for use in A laska.

The three conditions which we have set forth as prerequisites 
to the use o f  a crim inal conviction in a subsequent civil case arising 
from the sam e set o f  facts are designed to protect the defendant 
against the introduction o f  unduly prejudicial crim inal convictions.
We first require that the prior conviction be for a serious offense in 
order [hat the accused have the m otivation to defend  h im se lf  fully. A 
driver w ho pleads guilty to a m inor traffic violation m ay have 
decided m erely that the costs o f  defending outw eigh the burden o f  
having such  a conviction on his record. Such a conviction is not 
credible ev idence o f  guilty conduct. G enerally , any offense

tt

37 5S3 P.2d 188 (A laska 1978).
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punishable by im prisonm ent should be considered to be a serious 
offenie.

*

The requirem ent o f  a full and fair hearing is designed to 
preveijt the introduction o f  the prior conviction w here there is 
substantial question as to its validity. N orm ally, a crim inal 
conviction, incorporating the high burden o f  p ro o f on the state and 
the stringent safeguards against violations o f  due process, should be 
adm issible absent strong showing o f  irregularity. G enerally, no 
conviction entered w ithout representation o f  counsel ought to be 
considered as evidence in a subsequent trial.

The third prerequisite would preclude the use o f  a conviction 
w here the fact sought to be introduced had not necessarily  been 
dctenp incd  at the prior trial.38

C

>
Consider a scenario that is more favorable to the State than the

present situation. I f  the State had prosecuted H oliday for the alleged violations o f
v
0

AS 11.7o. 100 (a)(1), rather than three o f  its em ployees, and then offered those 

r;
judgm ents o f  conviction in the adm inistrative hearing concerning the suspension 

o f  the tobacco endorsem ents, the proposed use o f  the convictions w ould not have 

met the requirem ents o f  Scott. The first Scott prong requires that the prior 

conviction b<f for a serious crim inal offense, defined as one for which 

incarceration is possible. The sale o f  tobacco products to an underage consum er is 

defined as a violation, a category o f  offense that is less serious than a 

m isdem eano^and for which there is no possibility o f  incarceration. A conviction 

for a violation is not a conviction for a serious crim inal offense. In fact a violation

Id., 583 P.2d at 191-92 (footnotes om itted).

r
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is defined to be not a crim inal offense.39 Because the consequences o f  a conviction
n

for a violation are so m inor, a person accused o f  that conduct does not have 

sufficien t incentive to fight the charges so as to perm it the use o f  the conviction in 

a subsequent civil proceeding.

T he proceedings in the district court provided even less incentive to 

the accused to fight the charges. N one o f  the three individuals w as exposed to the 

collateral potential o f  having the tobacco endorsem ent suspended in  a later 

adm inistrative proceeding. From  H oliday’s perspective the use o f  the convictions
I*'ft

o f  other defendants at the adm inistrative hearing was even m ore perverse. It had a
i

g reater incentive, because o f  the potential suspensions o f  the tobacco 

endorsem ents, to challenge the accusations o f  underage sales, but had no ability to 

exert that challenge. It could not participate in the district court proceedings and 

was not allow ed to raise defenses (except a hopelessly insignificant one) in the 

adm inistrative hearing.

..The use o f  the conviction for a violation does not m eet Scott’s 

second prong. The safeguards that arc norm ally found in a crim inal proceeding are 

usually deem ed adequate to ensure that there will not be substantial questions 

about the valid ity  o f  the conviction sought to be used in the civil proceeding. One 

o f  the protections in the  crim inal proceeding is the availability o f  counsel to all 

accused persons. But a person accuse o f  a  violation is no t entitled  to public

A S 11 .76,100(0. A violation is a noncrim inal offense that carries no 
possib ility  of,a ja il term . AS 11.81.900(62).
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representation. The three individuals who w ere convicted o f  the v iolation had  no
\

right to a public defender or a trial by ju ry .40 N or is it likely that any  o f  the three 

accused individuals would incur the expense o f  private counsel even i f  he or she 

could afford it becaus . there was so little at stake. The definition o f  a violation 

states that “conviction o f  a v iolation does not give rise to any disability  or legal 

disadvantage based on conviction o f  a crim e.5'41 Because H oliday had  no notice o f
J
,»

the hearings at w hich the three individuals entered pleas, it had no ability  to 

provide counsel for those persons in an effort, by defending the individuals 

directly, to defend itse lf indirectly from  the consequences o f  their convictions if  

used against jHoliday in a subsequent adm inistrative hearing.

' Finally, it is doubtful that the third Scott prong w ould be satisfied. 

That test does not perm it the prior conviction to be used in the subsequen t hearing 

unless the fact relevant to the second proceeding had necessarily  been  proven in

r
the first trial. J n  order for a specific tobacco endorsem ent to be suspended the State 

m ust link the underage sale w ith the location applicable to the endorsem ent. The 

elem ents o f  the noncrim inal offense o f  underage sale do not include, an d  thus do

not necessitate, the p ro o f o f  the location o f  the sale with such specificity . W hile it

• «
is tmc that the conviction m ay cover som e elem ents relevant to the adm inistrative

AS 11.81,900(b)(62) (“a person charged w ith a violation is not en titled  (A) 
to a trial by  ju ry ; or (B) to have a public defender or other counsel appoin ted  at 
public expense to represent the person").

41 AS ll'.81.900(b)(62).

3AN 03-14036 Cl
HOLIDAY V SOA i
ORDER

16



fc

;»

hearing, it does not cover all o f  them. The prior conviction m ight m eet the third 

prong and thus be adm issible, but it alone would not suffice for the suspension o f  

the endorsem ent as it m ight be silent as to the location o f  the sale o r identification 

o f  the specific endorsem ent to be suspended.

B u t the m ost significant problem  w ith the use o f  the convictions o f  

the three individuals as conclusive p roo f o f  elem ents o f  the case for the suspension 

o f  the tobacco endorsem ents against Holiday is the basic fact that H oliday had no 

oppo-*'’- : ^  to b e  heard  concerning the questions surrounding the alleged conduct 

o f  its agents or c r  ployees. T he conduct o f  the three individuals constitute the 

issues o f  central im portance in the case against H oliday but, by  the use o f  the 

convictions fjor the violations o f  the three individuals, H oliday is deprived o f  any 

m eaningful opportunity  to be heard on those central issues. H aving been deprived 

o f  that opportunity  by the restriction o f  the issues that could  be raised  a t the 

adm inistrative hearing, H oliday was deprived o f  due process ju s t as w as the driver 

in Javed  who^ could only challenge the reasonableness o f  the arresting officer’s 

belief and noj present evidence that he was not the driver.

( IIo liday  w as not afforded due process o f  law  in violation o f  its state
\

and federal constitutional rights. The decisions o f  the Administrative Lcnv Judge 

and commissioner are REVERSED.

I I
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Superior Court Judge

I ccitify that on 27 October 2006 
a copy of the above was mailed to 
each of the following at their 
addresses of record: •

Mary Ventres j 
Judicial Assistant
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B e s t  P r a c t i c e s  f o r  E n f o r c i n g  S t a t e  L a w s  P r o h i b i t i n g  

t h e  S a l e  o f  T o b a c c o  t o  M i n o r s

J o s e p h  R . D iF ra n z a

o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o o c o o o o o o o o o o o o o o e o o o o o o o o o o o o o o o o o o o

Objective: To determine best practices for enforcing public 
health laws prohibiting the sale of tobacco to minors.
Methods: The author compared annual merchant compliance 
surveys to identify the 10 highest and the 10 lowest performing 
states, Stale and federal documents describing s'ate efforts to 
improve compliance with their laws from 19 9 5  to 20 04  were 
systematically reviewed for evidence concerning the 
effectiveness of 26  enforcement strategies. These were rated as 
essential, recommended as a best practice, not recommended, 
or unable to rate. Resu lts : The following strategies appear 
essential to high performance- a law enforcement strategy with a 
state agency coordinating enforcement, state funding of test 
purchases for enforcement, prosecution o f offenders with 
penalties for violating the law, and effective merchant education. 
The following features are not recommended: warnings in lieu of 
penalties lor offenders, reliance upon nonfunded local 
enforcement, and limitations placed on enforcement authority or 
the conduct ol test purchases. Conclusions: Some states have 
achieved high compliance with the law by pursuing a variety ot 
strategies employing common elements. Others have hampered 
their efforts by pursuing counterproductive strategies.

key words: law enforcement, tobacco, youth

In July 1992, Congress enacted the Synar A m end­
ment, m aking  substance abuse block grants from  the 
D epartm ent o f Health and H um an Services (DHHS) 
contingent upon states enacting and enforcing a p roh i­
b ition  on the sale o f tobacco to m inors.1 Beginning in 
1996, states were required to conduct annual scientific 
surveys, em ploying  underage decoys to conduct test 
purchases to determ ine the rate at w hich  merchants 
v io la te  the law. Each state was assigned an in d iv id u -

J  Public Health h lm g em en t  Ifn c tc e , 200b, 11(0). 550-565 
(J) 200b tlppmcolt Williams A WilWns, Inc.

alized schedule o f annual targets fo r low ering  its v io ­
lation rate to 20%.J States fa ilin g  to make appropriate 
progress were sometimes penalized and had to com m it 
state funds to im prove  compliance.

A lthough  Congress required states to enforce the ir 
laws " in  a m anner that can reasonably be expected 
to reduce the extent to w h ich  tobacco products are 
available to in d iv id u a ls  under the age o f 18,"’ D H HS 
d id  not require slates to enforce the ir laws by penaliz­
ing  lawbreakers.1’ As a result, r, -ies pursued d ifferent 
strategies to im prove  compliance, w ith  some p rov ing  
more effective than others. By 1998, the v io la tion  rate 
fo r the large ru ra l state o f M aine was 4 percent, whereas 
the v io la tion  rate fo r the tin y  urban D is tric t o f Colum bia 
was 47 percent.4 By 2000, 23 stales had missed at least 
one annual target.

M any o f the strategies used to enforce these laws 
cannot be subjected to experim ental m anipu la tion . It 
w ou ld  be a v io la tion  o f the rig h t to equal protection 
p rovided by the 14th Am endm ent to random ly assign 
fines o f 5100, S500, o r $1000 to consecutive defendants 
to evaluate the im pact o f penalty severity on subse­
quent compliance. N o r could states be random ly as­
signed d iffe ren t constitu tions to evaluate the impact o f 
Home Rule clauses. A lthough  experim ental evidence 
w ou ld  be ideal, rea l-w orld  lim ita tions dictate that many 
decisions regarding pub lic  health p o licy  and the alloca­
tion o f resources m ust be made in  Ihe absence o f exper­
im ental evidence. In such situations, we strive  to make 
inform ed decisions on the basis o f experience. The au­
th o r’s purpose was to id e n tify  the best pub lic  health 
practices in enforcing tobacco access law s by d raw ing

the Rotted Wood Johnson FouixJat on. Sufcslance Abuse Policy Rescarcn Pro­
gram, funded this project
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658



580 I Journal ot Public Health Management and Practice

upon  the experiences o f states w ith  the best a r . j  the 
w o rs t perform ance records.

•  Methods

Data regarding state efforts to enforce yo u th  ac­
cess laws were obtained from  m u ltip le  sources. Each 
state files an annual block grant app lica tion  w ith  the 
Substance Abuse and M ental Health  Services A d ­
m in is tra tion  (SAM H SA).5 These app lica tions describe 
e fforts to im prove  compliance. Copies o f slate b lock 
g ran t applications and correspondence between the 
states and SA M H S A describ ing activ ities from  1995 to 
September 30, 2001, were obtained through a series 
o f Freedom o f In fo rm ation  Act requests m ade by the 
a u tho r to the DHHS. A d d itio n a l in fo rm a tion  was ob­
tained from  SAM H SA publications; by contacting v o l­
u n ta ry  agencies and state, county, and local o ffic ia ls 
by phone o r e-m ail; by a ttending SAM HSA-sponsored 
Synar conferences; and from  o ffic ia l state Web sites.6 
These materials /ere supplem ented by requesting state 
b lock grant applications fo r 2002-2004 from  the states, 
and add itiona l in fo rm a tion  by phone and e-mail. The 
a u th o r reviewed over 10,000 pages o f materials. The 
o u tlin e  presented in  Table 1 guided data extraction, 
w h ich  producitd a 127-page, single-spaced sum m ary 
docum ent, w h ich  was itse lf extracted onto 42 spread­
sheets, each o f w h ich  organized the data from  20 
selected states on a single topic. Com plete data ex­
traction  was perform ed on ly  fo r the 20 selected states. 
Each spreadsheet was examined fo r s tr ik in g  patterns 
that d istingu ished the best and w orst pe rfo rm ing  stales 
from  one another.

Each state is required to annua lly  conduct a random  
survey to measure statew ide compliance w ith  the law .1 
Results are reported on the SAM H SA Web site in  terms 
o f the percentage o f merchants w ho  made an illegal 
sale w hen approached by an underage decoy.* Several 
op tions were considered fo r using these data to rank 
states according to the ir performance: the num ber o f 
yee-s it took each state to low er ils  v io la tion  rate to 
20 percent; Ihe highest and lowest v io la tion  rates fo r 
ti e nosl recent year; or the highest nnd lowest average 
v io la tion  rates. Slate v io la tion  rales often fluctuated: 
Verm ont had the second best in 1998, but fell to 37th 
place by 2001. W yom ing had the worst v io la tion  rale 
in  1999, hut rose to sixth place the fo llo w in g  year. If 
W yom ing  were placed in the top tie r fo r its most recent 
perform ance, w ou ld  the policies that pu l it in last place 
be considered best practices? To avoid  these problems, 
a rank ing  system was chosen to emphasize consistently 
good o r poor performance.

The fo llow ing  method was used to ide n tify  10 h igh- 
pe rfo rm ing  (I II) and 10 low -pe rfo rm ing  (LO) states.

fltttf 1  o  The guide used to extract data from the audit 
materials

The law
Is there a designated enforcement agency?
Is a license required to sell tobacco?
Is licensing al the local or slale level?
Does the state law facilitate or hinder enforcement?
Does the slale law prohibit local enforcement efloris7 
What arc the penalties lor illegal sales?
Can a license be suspended c' revoked?
Can storeowners be cited?
Are (here restrictions on vending machines?

Legislative suppon 
Is Ihe legislature supportive?
Does the slale fund enforcement?
Does the slate expect local government lo fund enforcement? 

Administration
Is il clear which state agency Is responsible lor Synar compliance?
Has Ihe legislature assigned enforcement responsibility?
What type ol agency is responsible for enforcement?
Do state agencies collaborate?
Are there regular meetings ol state officials to deal with enforcement?
Is there a clear plan based on a workable model?
Is the state's goal just lo pass, or lo gel Ils violation rates as low as 

possible?
Mechanism of enforcement 

Does a stale agency coordinate enforcement?
Is the slale divided into regions ol responsibility where specilic agents are 

assigned and compliance rates are monitored on an ongoing basis? 
Have enforcement positions been established?
Is there a statewide database ol retailers?
Is there a statewide syslem lor hacking inspections?
How often docs the state measure compliance rates?
Is enlorccmcnl targeted to problem areas?
What proportion ol merchanls is inspected each year?
Are other aspects of Ihe law enforced, such as signage?
Arc citations Issued lo tne clerk, Ihe slorcowner, or both’
A/e all violators prosecuted?
Is prosecution handled criminally, civilly, or administratively?
Are prosecutions generally successful?
What penalties are administered?
Are offending retailers reinspecled?

Merchanl/communily education 
What is done to educate merchanls?
Are Ihn names of violators publicized?
Aro violators targeted lor reeducation?
Is there a hotline for citizens lo report stores llut sell lo minors? Aro 

complaints pursued?
Do community coalitions play a role?

The stales and the D istrict o f C olum bia were ranked I 
lo  51 from  the lowest to the highest v io la tion  rate re­
ported fo r each o f the 6 years from  1997 to 2002. (Data
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WBJEZ O Top-and bottom-ranked states*

Violation rates Rankings

1997 1998 1999 2000 2001 2002 1997 1993 1999 2000 2001 2002
High performing

1. Maine 13 4 6 9 7 7 6 1 1 7 3 7
2. Florida 7 8 8 8 8 7 2 4 4 5 5 6
3. South Dakota 13 10 9 8 5 8 7 15 5 4 1 8
4. New Hampshire 12 8 8 10 11 10 4 3 3 8 11 13
5. Hawaii 23 15 11 7 8 6 20 12 7 3 6 4
G. Colorado 19 28 16 6 7 5 9 36 12 1 4 1
7. Washington 6 15 12 14 11 14 1 11 9 16 12 29
8. Massachusetts 17 19 14 18 10 9 8 18 10 24 9 11
9 Louisiana 39 20 7 7 9 6 47 21 2 2 7 3

10. New Mexico 23 14 19 12 12 10 21 9 20 10 14 15
Low pertorming

42. North Carolina 45 26 25 20 20 18 40 31 34 32 38 41
43. Indiana 24 26 28 22 25 19 25 32 40 36 47 45
44. Iowa 27 36 33 29 18 11 29 49 46 50 31 21
45. District ol Columbia 34 47 25 25 16 16 43 51 35 45 23 35
46. Maryland 36 35 33 25 25 10 44 48 45 46 48 18
47. Tennessee 37 24 31 26 20 22 46 26 43 47 40 49
48. Pennsylvania 30 32 41 27 20 15 36 39 50 46 50 31
49. Montana 37 35 25 22 23 23 45 45 33 37 46 50
50. Alaska 29 24 34 36 27 30 34 24 49 51 40 51
51. Kansas 47 35 29 23 21 21 49 47 41 39 41 47

•Cell values Indicate the state's reported rate ol Illegal tobacco sales for Ihe lederal fiscal years Indicated. Stales were ranked bom 1 lo 51 Irom the lowest to the highest violation 
raio reported lor each year. The mean ol these si* rankings was used to identify the 10 highest-performing and 10 lowest-performing stales as Indicated by the number preceding 
the stale's name.

from  1996 were not used because very few slates had chases w ith  w arn ings o r prizes, and personal visits
in itia ted  enforcement and seven d id  not have data.) The from  citizen volunteers, health officials, or law  enforce-
mean o f the s ix annual rankings fo r each state was used ment officers. Even i f  the cost o r vo lum e o f these efforts
to id e n tify  the 10 H I and 10 LO  states (Table 2). The v io - could be determ ined, a quantita tive  analysis w o u ld  be
lotion rates fo r H I and LO  states overlapped on 3 o f the com paring not apples and oranges bu t a cornucopia o f
6 years (Table 2). Differences o f a few  percentage po in ts assorted fru its  and vegetables. W ithout va lid  quantita-
in v io la tion  rates between states m ay not be m eaning- live  data fo r most o f the variables, m u ltiva ria te  analyses
fu], as states used d iffe ren t protocols fo r m easuring v io - too were not an option.
Intion rales7 and the surveys generally had a 95 percent State experiences were compared and contrasted
confidence in terva l o f 3 percentage points.2 This rank- to evaluate the im pact u f d iffe ren t strategies to im -
ing m ethod factors in  the speed w ith  w hich  v io la tion  p rove compliance. The author rated strategies accord-
rates were lowered, the level o f reduction achieved in  ing  to these criteria: (1) essential to success, (2) not
com parison lo  that achieved by o ther states d u r in g  the essential, but recommended as a best practice, (3) h inder-
same year, and maintenance o f performance. Tw enty ing  efficient operation and therefore not recommended,
states were included to ensure that the sample reflected and (-1) unable to rate because o f insu ffic ien t evidence,
state d ivers ity . A ll H I states sustained v io la tion  rates below  15 pcr-

The sm all sample size and the nature o f the data cent. A  strategy was considered essential i f  no state
d id  no t a llow  fo r m eaningfu l quantita tive  or statistical had attained a v io la tion  rate below  20 percent w ilh -
analysis. For example, reported merchant education ef- out it. Strategies recommended as best practices im prove
forts inc luded various com binations o f letters, m ailed program  productiv ity , m aking efficient use o f state rev-
tra in ing  materials, signs, slickers, buttons, posters, b ill-  enues and a llow ing  states to accom plish more w ith  less,
boards, com m un ity  coa lition  activ ities, pub lic  service Several states have adopted leg isla tion dra fted  by the
announcements on rad io  o r television, tra in ing  sem i- tobacco industry' that hampers efficient enforcement,
nnrs, videos, Web-based courses, educational test p u r- fo r example, by s tripp ing  enforcement pow ers from
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local authorities, or by p lacing g ra tu itous lim ita tions  on 
how  compliance checks are conducted.8 Strategies that 
squander resources by im ped ing  enforcement are not 
recommended.

M ost LO  stales abandoned the ir in itia l approaches 
a fter fa iling  to make adequate progress, For some, new 
strategies brought success. This transition  came in  d if­
ferent years fo r d iffe ren t stales; the analysis is based on 
the early years o f poor performance.

•  Results

Table 2 presents the fina l state rankings. To deter­
m ine  how  the selection o f slates m igh t have differed 
i f  other rank ing  strategics had been em ployed, states 
w ere ranked according lo  the ir average v io la tion  rate 
from  1997 through 2002. This was averaged w ith  the six 
annual rankings: the same 20 states sorted in to  the H I 
and LO groups. When the average v io la tion  rate from  
1997 through 2002 was used as the sole rank ing  crite­
rion , 9 o f the 10 H I states were reselected, as were 8 o f the 
10 LO states. Thus, iden tifica tion  o f H I and LO states 
was not strong ly influenced by the choice o f ranking 
m ethod.

Features of the law

Five LO states, but no H I states, had laws that protected 
offenders from  punishm ent o r o therw ise made enforce­
m ent more d iffic u lt. M ary land exempted vend ing  ma­
chines from  penalties. N orth  Carolina a llowed o n ly  a 
w arn ing  fo r firs t offenses. Tennessee required state o ffi­
cials lo obtain perm ission from  local judges to em ploy 
m inors fo r test purchases. M ontana a llowed o n ly  the 
health departm ent to enforce the law, exempted store- 
owners from  penalties, and reduced a schedule o f es­
ca lating fines ($100, $200, $300, and $500) to a fla t $25. 
Ind iana 's law, w ith  no requirem ent fo r p roo f o f age, 
p rov ided  that it must be proved that a clerk "k n o w ­
in g ly "  sold tobacco to a m inor, a llo w in g  fo r a defense 
tha t the clerk "reasonably be lieved" the custom er was 
18.9 When the legislature protects offenders from  pros­
ecution o r penalties, the effectiveness o f enforcement 
e fforts is underm ined. Such provis ions are not recom­
mended (Table 3).

The state law  determ ines w hether a v io la tion  is pros­
ecuted through the court as a crim ina l or c iv il offense, 
o r adm in is tra tive ly  w ith in  the enforcement agency. A ll 
three approaches were used by both I I I  nnd LO stales. 
A lth ou g h  c rim ina l prosecution sounds tougher, it is the 
least efficient: inspectors must appear in  court, judges 
dism iss many cases, and penalties can be triv ia lized . 
A lth ou g h  all three approaches are com patib le w ith  ex­
cellent performance, adm in is tra tive  d isposition  is the

Essential
A concrete plan concerning how Ihe slate will enforce its law 
A state agency overseeing enforcement 
Ongoing enforcement Inspections employing lest purchases 
Slate funding ol enforcement inspections 
Prosecution ol offenders 
Penalties for violating the law 
Effective merchant education 

Recommended 
Administrative disposition ol citations 
Licensing of tobacco sellers 
Maintenance ot a state database of tobacco sellers 

Not recommended 
Reliance upon unfunded local enforcement 
Warnings instead ot penalties for offenders 
Protecting offenders from prosecution and penalties 
Limitations on the conduct o! test-purchases 
Limiting which officials can enforce the law 

Unable to rate 
The type of agency that is conducting enforcement 
Ihe proportion ol merchants to Inspect each year 
The seventy ol the penalty 
Whether the owner, the clerk, or both aro charged 
Citizen complaint lines
Test purchases conducted solely lor educational purposes 
Tobacco Industry-sponsored merchant education programs

table 8 o  Sum m ary  o f recom m endation s

recommended approach as it makes the most effic ient 
use o f state resources.

in  some states, enforcement d id  not happen because 
nobody was assigned responsibility. However, p ro v i­
sions in the state law  assigning enforcement responsi­
b ility  d id  not correlate w ith  state perform ance. In both 
H I (N ew  Mexico, South Dakota) and LO states (D is ­
trict o f Colum bia), the assigned agency e ither ignored 
its responsib ility  o r employed ineffective m ethods 
(Tennessee). W hether o r not the law  assigns enforce­
ment responsibility, the governor can. A  state agency 
qu ick ly  assumed responsib ility  fo r coord inating  en­
forcement in  every H I state. In the LO  states, this was 
true on ly  in Tennessee nnd Kansas. In Tennessee, De­
partm ent o f A g ricu ltu re  agents attempted lo  observe il • 
legal sales d u ring  food inspections but d id  not perform  
lest purchases. As no LO stale was able to low er v io la ­
tion rates to 20 percent w itho u t a state agency leading 
the e ffort, this appears to be essential to success.

A license to sell tobacco is required in six H I states 
and seven LO states. A lthough  a licensing requirem ent 
had no apparent impact on state performance, stales 
w itho u t licensing expended more resources to estab­
lish and m aintain a database o f tobacco retailers. A 
database is used lo  plan enforcement, track v io la tions,
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conduct the annual Synar com pliance survey, and mail 
educational and tra in ing  m ateria ls to merchants. W ith 
increased p ro du c tiv ity , states m ig h t save money even 
i i  licenses were issued free of charge: licensing is 
recommended.

Every state restricted vend ing  machines to reduce 
yo u th  access. Such restrictions are recommended as v io ­
la tion  rates fo r unrestricted vend ing  machines are con­
s is tently  h igher than fo r over-the-counter sales.10

A  p reem ptive  slate law  s trips  local government 
o f authority . Bans on self-service displays, bans on 
tobacco-vending machines, and enforcement o f tobacco 
access law s a ll began w ith  local governm ent.’1 The 
tobacco in d u s try  has w orked  hard fo r preem ption.8 
Five H I and five  LO  states had preem ptive laws, and 
one in  each g roup  p roh ib ited  local enforcement. Thus, 
p reem ption  d id  not preclude the successful im ple­
m entation  o f enforcem ent at the state level. However, 
p reem ption  forecloses a co m m un ity 's  a b ility  lo  e lim ­
inate o ther jources o f tobacco fo r youth , such as free 
samples o r  products sto len from  self-service displays.

Enforcement

In n ine  H I states, the leg is la ture  supported enforcement 
w ith  fu n d in g  o r fa c ilita t iv i laws. Every H I state used 
state funds to pay people to enforce the law. This in ­
vo lved  state personnel o r contracts w ith  local officials 
o rc iv ilia n s . A m ong  the LOstates, in  the early years on ly 
Alaska and Kansas spent m ore than a pittance on en­
forcem ent; several legislatures were hostile to enforce­
ment. N o t 1 o f the 50 states achieved the 20 percent 
goal w ith o u t fu nd ing  enforcem ent; state fund ing  fo r 
enforcem ent appears to be essential.

In  six LO  states, local authorities were encouraged 
to enforce the law  but were not paid. Am ong the H I 
states, o n ly  N ew  H am psh ire  tried th is briefly. This ap­
proach was never successful: it  is not recommended; all 
w ho  attem pted it e ither ins titu ted  state-level enforce­
ment o r later channeled state funds to support local 
enforcement.

A l l  H I states settled q u ick ly  upon an enforcement 
plan and ins titu ted  the leg is la tive  o r adm in istrative  
m od ifica tions necessary to make it  w ork. A lthough  the 
letter o f the law  required slates to o n ly  reduce v io la tion  
rates to 20 percent, a ll H I slates embraced tho sp ir it of 
the la w  by a ttem p ting  to extingu ish  illegal sales. A l­
though some LO states now  have the ir sights on goals 
below  the m andatory 20 percent, in the early years, 
the ir com m on am b ition  was to protect the ir block grant 
funds by h ittin g  th e ir assigned annual targets. ‘Hie most 
e ffic ient states set u p  a ll responsib ilities (merchant edu­
cation, licensing, enforcem ent, and adm in istra tive  d is­
position) w ith in  a sing le agency, When this was not 
the case, H I states coord inated activ ities across slate

agencies th rough in terdepartm enta l meetings and 
mem oranda o f understanding. D u ring  the first several 
years under Synar, coordinated action was uncomm on 
in LO states and on ly  Alaska and Kansas had a plan 
o f action. Advocates o f enforcement in  LO states were 
often frustra ted by a lack o f cooperation from  the leg­
islature, executive branch, other state agencies, o r local 
authorities. P lann ing appears to be essential.

H I states re ly  on a varie ty o f state agencies to 
conduct, o r contract for, test purchases. In Maine, 
it is the A tto rn e y  General's office; in  H aw a ii, South 
Dakota, Massachusetts, and N ew  Mexico, thehealth  de­
partm ent; and in  F lorida, N ew  Ham pshire, Colorado, 
W ashington, and Louisiana, the a lcoholic beverage en­
forcement agency. LO states also relied p r im a r ily  on 
alcoholic beverage agencies. Health departm ents were 
invo lved  because the ir block grant was at risk. Efforts 
in Alaska and the D is tric t o f Colum bia fa iled because 
health departm ents were unable to obta in police coop- 
erat-on. W h ile  success can be achieved w ith  d iffe ren t 
types o f state agencies overseeing enforcement, fa ilu re  
may result when that agency does not have enforce­
m ent powers.

Test purchases are perform ed by youths supervised 
by e ither c iv ilia n  contractors (South Dakota) o r law  
enforcement officers. States had no trouble prosecut­
ing v io la tions occurring under c iv ilia n  supervision; this 
offers a m ore cost-effective approach than do  the u t i­
liza tion  o f sw om  law  enforcement officers. A  particu ­
la rly  w astefu l system is to have a nonenforcement state 
agency contract w ith  an enforcement agency at over­
time rates (D is tric t o f Colum bia).

The num ber o f enforcement inspections can vary 
w ith  fu n d in g  levels. Six H I states had at least one year 
du rin g  w h ich  they averaged one o r more inspection 
per merchant. The lowest inspection rate among H I 
states was 20 percent. By contrast, 20 percent repre­
sented the highest inspection rate (on ly  Kansas) among 
LO states in the early years. A ll LO states, but Kansas, 
later increased the ir inspection rates. H igher inspec­
tion rates are generally associated w ith  better pe rfo r­
mance, but o ther factors too are im portant. Both Kansas 
and F lorida m aintained inspection rales o f 20 percent 
over the period 1997-2002. The v io la tion  rate fo r Kansas 
never dropped below  20 percent, w h ile  F lorida 's was 
consistently under 10 percent. In 2000, Massachusetts 
had a v io la tion  rate o f 18 percent compared lo  8 per­
cent fo r F lorida, despite the fact that the inspection 
rate fo r Massachusetts was 200 percent, 10 times that 
for Florida. F lorida 's inspections were conducted by 
state law  enforcement and resulted in  5500 fines fo r nil 
offenders. Massachusetts' inspections were conducted 
by local health boards and resulted in  w arn ings fo r 
about ha lf o f offenders and fines of $50 to $100 fo r the 
rest.
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Six states in  each g roup found it  he lp fu l to d iv ide  
the state in to  regions o f enforcement responsibility. 
A ll 20 states m aintain databases o f tobacco retailers; 
H I states more com m only used these to facilitate en­
forcement. A ll H I states and seven LO  states now  use 
the ir databases to track inspection results for in d iv id ­
ual merchants. A l l  states m ust measure their v io la ­
tion  rate annua lly  fo r Synar. N ine  states (five H I, lo u r 
LO) track enforcement inspections to m on ito r v io la tion  
rates in real time, m aking  it possible to respond to ad­
verse trends. Six H I states nnd three LO  states iden­
t ify  and target areas o f poor com pliance for add itiona l 
enforcement a n d /o r  education. Seven H I states and 
e ight LO states have at least occasionally reinspected 
offenders.

Penalties

N o state achieved the 20 percent goal w ith o u t prose­
cu ting  offenders. E ight LO states prosecuted offenders 
o n ly  very rarely, whereas nearly 100 percent o f o ffend­
ers were prosecuted in e ight H I states. In itia lly , offend­
ers in  Massachusetts and South Dakota were as like ly  
to receive a w arn ing  as a fine, and these states had to 
compensate by im p lem enting  the nation 's highest in ­
spection rates.

In New Mexico, fines fo r a firs t offense ranged from  
$20 to $200, whereas in  other H I stales fines ranged 
from  S50 (Massachusetts, South Dakota, Louisiana) to 
$500 (Florida). Am ong LO  states, Tennessee and N orth  
Carolina have no penalty fo r a firs t offense, and fines 
in  the rem aining states range from  $25 to $300 plus 
court costs. State performance d id  not correlate w ith  
the severity o f the fine: the average fine was 5271 in 
the lop-ranked slate (Maine) and $272 in  the bottom - 
ranked state (Kansas). In Alaska, s t if f  penalties may 
have backfired by increasing appeals, and therefore the 
cost o f prosecution, d ra in ing  resources from  inspec­
tions. Very high compliance rates can be achieved w ith  
modest fines, but having  no penalty fo r a first offense 
m ay not be compatible w ith  h igh  performance. Six H I 
states nnd five LO  stales p rov ide  fo r license suspen­
sion, but this penally was ra re ly  used. A lthough  the 
most common practice in  both H I and LO states was to 
cite both the clerk and the storeowner, some states cite 
o n ly  one o r the other. A ll approaches were compatible 
w ith  H I performance.

Five H I slates target offenders fo r merchant educa­
tion, sometimes court ordered. Two LO states make 
merchant education available to offenders. Six I II and 
five  LO states have citizen tip  lines to report stores sell­
ing tobacco to m inors. N ine  H I and nine LO states had 
com m un ity  groups invo lved in generating support for 
the law, conducting merchant education, or hclp.ng to 
recruit youth  for lest purchases.

M erchant education and enforcement are tw o sides to 
a coin. A  state m ust educate to ensure that sellers know  
h ow  to refuse illega l sales, and enforce lo  ensure that 
they arc m otiva ted  to do so. I f  there is no penalty  fo r 
breaking the law, d idactic  efforts are not enough; no 
state achieved a 20 percent v io la tion  rate th rough  ed­
ucation alone. A l l  H I states combined strong educa­
tion  w ith  strong enforcement. A lthough  it  is im possib le 
to quantify , H I states d id  much more to educate m er­
chants. A lth ou g h  some LO  states had strong education 
and some had adequate enforcement, none had both. 
In the early years, Kansas had h igh prosecufion rates, 
substanti I penalties, and an inspection rate equal to 
F lorida 's, bu t i t  had very weak education and its  v io la ­
tion  rate fa r surpassed Florida's. N o rth  Carolina had an 
excellent education program  and a high inspection rate, 
b u t w ith  on ly  a w arn in g  fo r first offenses they p rov ided  
litt le  m otiva tion  to < bey the law.

Good education can enhance the im pact o .'enforce­
ment; m any states n o tify  sellers that they have been 
inspected and pub lic ize  the names o f offenders. These 
practices were m ore com m on among H I states. The ye l­
lowed newspaper c lipp in g  taped to the cash register 
lis ting  fines paid by local clerks may have m ore educa­
tiona l im pact than do  any glossy pam phlet.

N onenforcem ent test purchases can be educational 
by in fo rm in g  sellers that they are being w atched, and 
by p ro v id in g  feedback regarding the adequacy o f em ­
ployee tra in ing . Educational tests could be coun terp ro ­
ductive  i f  offenders are not punished ar.d w ord  spreads 
that v io la tions are not taken seriously.

The use o f tobacco industry-sponsored  educational 
program s, such as We Card, was s trong ly associated 
w ith  poor perform ance (used in six LO states and one 
H I state, b rie fly). It seems u n like ly  that the in d u s try  
program s were responsible fo r the poor perform ance. 
Rather, those states that relied on th e in du s try  program s 
were those that were reluctant to invest state resources 
in education and enforcement, and were w ill in g  to trust 
the ind us try  lo  foot the b ill and police itself.

•  Discussion

For a state lo  achieve excellent com pliance w ith  to ­
bacco sales laws, the fo llo w in g  features appear to be 
essential: (D a  concrete plan concerning how  the state 
w ill enforce its law, (2) effective merchant education, 
(3) ongoing enforcement inspections e m p loy ing  test 
purchases, (4) a state agency overseeing enforcem ent, 
(5) state fu n d in g  of enforcement inspections, (6) prose­
cution o f offenders, and (7) penalties fo r v io la tin g  the 
law. A lthough  the h ig h ly  successful states em ployed 
a va rie ty o f d iffe ren t approaches, these seven features

Merchant education
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were com m on to a ll. The s tu dy  results are summarized 
in  Table 3.

A lth o u g h  a regression analysis w o u ld  be the ideal 
m ethod fo r exam ining the im pact o f these m u ltip le  fac­
tors, i t  was s im p ly  im possib le to quan tify  much o f the 
data. For example, w ith in  a single state, one county 
could  prosecute o n ly  clerks, another on ly  storeowners, 
and in  a th ird , i t  could be both. L ikew ise, penalties can 
va ry  from  case to case w ith in  a state. A  va lid  statistical 
analysis requires va lid  state data.

On the basis o f the Massachusetts experience, the 
au thor had p reviously recomm ended that every mer­
chant be inspected three to fo u r tim es each year.12 W ith 
h igher rates o f prosecution and s tiffe r penalties, stales 
have achieved excellent results w h ile  inspecting as few 
as 20 percent o f the ir merchants each year. The cost- 
effectiveness o f enforcement has been estimated at $44 
lo  $8,200 per year o f life  saved, based on the assump­
tion  that each merchant is inspected fo u r times per year 
(a rate that is 20 times h ighe r than that used success­
fu lly  by F lorida).’3 To the degree that illegal sales can 
be curta iled  w ith  fa r fewer inspections, the potential 
cost-effectiveness o f these program s has been seriously 
underestim ated.

H a w a ii d id  very w e ll by p ro v id in g  state fund ing  to 
county police. However, w hen Alaska tried the same 
approach, the local police refused to cooperate. A n  ap­
proach that w orks in  one state m ay not w o rk  in  another. 
Nevertheless, there are m any effective approaches to 
choose from . Success may require  experim enting w ith  
d iffe ren t approaches. Success was not lim ited  to states 
o f one size, popula tion  density, dem ographic makeup, 
o r governm ental organization. This suggests that all 
states could  achieve very h igh rates o f compliance 
i f  they were to use th is analysis to strengthen their 
program s.

A  lim ita tion  o f this s tudy is that a second reviewer 
d id  not ve rify  the accuracy o f the data extraction. H ow ­
ever, there was am ple o p p o rtu n ity  fo r self-correction as 
the same data was extracted from  annual reports from 
1995 to 2004. Further, the s tudy  design m in im ized the 
role o f judgm ent; almost a ll the data extraction ques­
tions cou ld  be answered yes o r no; no ra ting  scales were 
used. Finally, strategies were iden tified  as essential only

when no state had reached the 20 percent v io la tion
rate goal w ith o u t it; no judgm ent was needed fo r this 
call.
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The Department, o f Health and Social Services has reviewed the proposed House (JUD) 
Committee Substitute for HB 187 (Version M) and regards several of the provisions as 
extremely problematic. D ie department therefore recommends adoption o f the proposed CS 
drafted by the Department o f Law (Drinkwater 4/2/2007).

Em ployer Negligence
D ie state should not have to sIkv.v that the endorsement holder negligently violated AS
11.76.100, as required in Version M (the state does liave to show tliat (lie employee negligently 
sold to a minor, but that's at the district court level). Die State’s interest is in holding the 
employer accountable (i.e. vicariously liable) for die acts o f liis or her employee. Diere is 
nothing about the Holiday decision that requires the state, in order to take licensing action, to 
show that the employer was independently negligent in selling tobacco to a minor.

D ie Department of Law draft in paragraph (4) appropriately allows the hearing officer to 
consider the employer's efforts to institute an effective and meaningful program.

Com pliance Program
In version "M ’\  the requirements o f  (t) would allow endorsement holders to easily sol up a shell 
o f a compliance program; in other words, they could set up a program on paper and make little or 
no effort to take precautions in terms o f  hiring employees, training tliem, or monitoring them.

D ie Department o f Law draft addresses these additional tenns in (tX2).(4) and (7).

A m u a v a t o r s  a n d  M i t ig a t o n ?
While version "M” gives lip service to the notion that "aggravating factors" could result in an 
increased suspension or penalty, tliere is no mechanism for Ihe increase to occur. Only a 
reduction is possible. Also, be aware that the terms "aggravators" and "miligators" are 
associated with criminal cases and aren't appropriate for the administrative setting.

D ie Department o f Law draft makes clear in (d) that there can be increases OR decreases o f 10 
and 20 days respectively under (dX l) and (d)(2), but after that Ihe suspensions are mandatory.
Or, if the endorsement holder can show that ihe employee did not negligently sell to a minor (by 
overcoming the presumption in (w »  there is no suspension or penalty. (D iis is important to keep 
in mind because it goes to die heart o f  the Holiday decision, and the judge's ml ing that Holiday 
should have the opportunity to contest the central issue in the case; that is, whether the 
employees negligently sold tobacco products).

Ten Dav floor
While version *'M” includes a floor, the devil is in the details. If  tho 10-day tloor applies only to 
situations under current paragraph (m)(4), it will mean tliat we'll have lots o f  hearings and only 
the very least sophisticated businesses will get 20 days. If it applies to both (n»X4) and (5), there 
is a potential due process argument: e.g. if an employer can show that it was a candy bar and not



cigarettes tliat were sold, it wouldn't make sense to require a 10 day suspension. Also, is it 10- 
day floor on ALL the suspension periods or ju st the first one?

Sec the Department o f Law draft at paragraphs (d), (m)(5) and (m)(6).

When a Business Gets a Reduction
Under version “M”, a single location can get a reduction o f  the suspension period twice in one 
year. The Department o f Law draft changed it to once. Paragraph (u) in both. Note tliat under 
version “M ” the department car agree to a reduction if  the person lias not previously received a 
sanction under (d). The original bill did not contain this limitation.
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D e a r  R e p r e s e n t a t i v e  R a m r a s ,

T h e  p u r p o s e  o f  th is  le t te r  f3 to  u rg e  y o u  to  s u p p o r t  R e p .  K y le  J o h a n s e n ' s  p r o p o s e d  b ill 
(H B  1 8 7 )  w h ic h  s e e k s  to  c o r r e c t  th e  la c k  o f  D u e  P r o c e s s  a f f o r d e d  lo  t o b a c c o  v e n d o r s  u n d e r  th e  
c u r r e n t  A S  4 3 . 7 0 . 0 7 5 .  H o u s e  B ill 1 8 7  c o r r e c t s  th e  u n fa i r n e s s  o f  th e  p r e s e n t  law 's  s tric t liab ility  
p u n is h m e n t  o f  t o b a c c o  s a le s  v io la t io n s . B y  a llow in g  a n  A d m in is t ra t iv e  L a w  J u d g e  th e  a u th o r i ty  to  
t a k e  in to  a c c o u n t  a n  e m p lo y e r 's  g o o d  fa ith  e f fo r t s  to  p r e v e n t  i l le g a l t o b a c c o  s a le s  to  m in o rs , H B  
1 8 7  w ill c o n t in u e  to  p ro m o te  a n  e m p lo y e r s ’ e f fo r t s  to  p re v e n t  I l le g a l s a le s  w ith ou t u n fa ir ly  
p u n is h in g  t h o s e  e m p lo y e r s  f o r  th o  u n s a n c tJ o n e d  a n d  u n p re v e n ta b lo  in te n t io n a l m is c o n d u c t  o f  its 
e m p lo y e e s .  T h e  c u r re n t  le g is la t io n  (A S  4 3 . 7 0 . 0 7 5 )  d o e s  n o t  ta k a  In to  a c c o u n t  a n  e m p lo y e r ’s  
in a b i li ty  to  p r o te c t  i t s e lf a g a in s t  a n  e m p lo y e e 's  w illfu l v io la t io n  o f  th e  law . M o re o v e r , th e  law  
s e v e r e ly  p u n is h e s  a  b u s in e s s  fo r  th e  d e lib e ra te  m is c o n d u c t  o f  e m p lo y e e s  d o n e  in v io la t io n  o f  the 
b u s i n e s s ’s  s ta te d  p o lic ie s  a n d  p r o c e d u re s .

G a s  L in e  II , L L C , w h o  I c u r re n t ly  r e p re s e n t  in o n g o in g  lit ig a tio n  in v o lv in g  a  s a le  lo  m in o rs  
o f f e n s e ,  is a  g a s  s t a t io n /c o n v e n ie n c e  s to re  lo c a t e d  in F a i r b a n k s  a n d  w h o  e n c o u n te r e d  e x a c t ly  
th is  p r o b le m  e a r ly  la s t  y e a r .  G a s  L in e  II la k e s  a  v e ry  h a rd  lin e  w ith  its  e m p lo y e e s  re g a rd in g  
t o b a c c o  s a le s  to  m fn o rs  a n d  h a s  Im p le m e n te d  m u lt ip le  pr o c e d u r e s  a im e d  a t  p re v e n t in g  s u c h  
s a le s .  G a s  L in e  II e m p lo y e e s  a re  re q u ire d  to  e n t e r  a  c u s t o m e r ’s  d a te  o f  b irth  in to  th e  c o m p a n y ’s  
R u b y  V e r i f o n o  c a s h  r e g is t e r  s o f tw a re  s y s te m  In o r d e r  (o  c o m p le t e  a n y  to b a c c o  s a le .  T h o  
s o f tw a r e  is  p r o g r a m m e d  to  re je c t  th e  t o b a c c o  s a le  if th e  d a t e  e n t e r e d  in d ic a te s  th a t th o  c u s t o m e r  
is  u n d e r  H ie a g e  o f  1 9 . In  a d d it io n  to  th is s ig n if ic a n t , s e e m in g ly  fa i l- s a fe  p r o c e d u re , G a s  L in e  M's 
c r i te r ia  fo r  c h e c k in g  c u s t o m e r  ID s  is  p o s te d  n e x t lo  th o  c a s h  r e g is t e r  w ith  th e  b o ld  p rin t s ig n  th a t 
s t a t e s  "D o  N o t  S e l l  T o b u c c o  T o  A n y o n e  W h o s o  B irth  D a te  C o m e s  A fte r  [D a te )" . The s ig n  
d i s p la y s  th o  d a t e  o f  birth a f t e r  w h ich  c u s t o m e r s  m u s t b o  d e n ie d  to b a c c o  p u rc h a s e s  a n d  is 
in te n d e d  to s e r v e  a s  a  c o n s t a n t  r e m in d e r  to  its  e m p lo y e e s  n o t  to  s e l l t o b a c c o  to  m in o r s . In 
a d d it io n , G a s  L in e  II e m p lo y e e s  u n d e rg o  s ig n if ic a n t e m p lo y e e  o r ie n ta t io n  a n d  tra in in g  w h e n  
h i r e d  r e g a rd in g  ID  re q u ire m e n ts  f o r  t o b a c c o  6 o lo s ,  p io c a d u r e s  fo r  p r o p e r ly  c h e c k in g  c u s t o m e r  
ID s ,  a n d  th o  u s e  o f  th o  R u b y  V erifono  rey ia to r a yn tom . F m p b y o o s  a r o  s p e c i f ic a l ly  a d v is e d  n o t  to  
s o i l t o b a c c o  p r o c u c t s  lo  m in o r s  a n d  m e  w a rn e d  th a t v io la t io n  o f  th a t p o lic y  w ill re s u lt  In  the  
Im m e d ia te  te rm in a t io n  o f  th e ir e m p lo y m e n t .

R e :  S u p p o r t  f o r  D u e  P r o c e s s  P r o te c t io n s  o f  H o u s e  B ill 1 8 7
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In  s p i t s  o f  th e  e x te n s iv e  m e a s u r e s  t a k e n  b y  G a s  L in e  II to  p r e v e n t  t o b a c c o  s a le s  to  
m in o r s ,  tw o  G a s  L in e  II e m p lo y e e s  r e c e n t ly  je o p a r d i z e d  th e  c o m p a n y 's  t o b a c c o  l i c e n s e '  b y  
in te n t io n a l ly  c irc u m v e n t in g  G a s  L in e  l l ’s  p o lic ie s  a n d  p r o c e d u r e s  p ro h ib it in g  t o b a c c o  s a le s  to 
m in o r s .  G a s  L in e  It's  v id e o  s u r v e i l la n c e  f o o la g e  c a p tu re d  tw o  in s ta n c e s  w h e re  G a s  L in e  II 
e m p lo y e e s  r e q u e s t e d  a n  u n d e r c o v e r  a g e n t ' s  ID , p h y s ic a lly  c h e c k e d  th e  b irth  d a t e  a s  it a p p e a r e d  
o n  th e  ID , b u t t h e r e a f t e r  e n t e r e d  a  d i f fe r e n t  d a t e  In to  th e  R u b y  V e r i fo n e  r e g is t e r  In o r d e r  to  
in te n t io n a lly  o v e r r id e  th e  s y s te m  a n d  c o m p le t e  th e  t o b a c c o  s a le .  In  o n e  in s ta n c e , th e  v id e o  
f o o t a g e  a c tu a l ly  s h o w s  th a t  th e  e m p lo y e e  fi rs t  e n t e r e d  th e  u n d e r c o v e r  a g e n t ’s  c o r r e c t  d a t e  o f  
b irth  a s  a p p e a r e d  o n  th e  in d iv id u a l's  ID . W h e n  th e  R u b y  V e r i fo n e  r e g is t e r  r e je c te d  th e  s a le ,  th e  
e m p lo y e e  in te n t io n a lly  o v e r r o d e  th e  r e g is t e r  b y  e n te r in g  a  d i f fe r e n t  b irth  d a t e  in o r d e r  to  
c o m p le t e  th e  s a le .

W h a t  m o r e  c o u ld  G a s  L in e  If a s  a n  e m p lo y e r  d o  to  p re v e n t  th e  i l le g a l s a le s  u n d e r  th e  
c i r c u m s t a n c e s ?  G a s  L in e  II im m e d ia te ly  fi re d  th e  tw o  e m p lo y e e s  in v o lv e d . U n fo r t u n a t e ly ,  G a s  
L in e  It's  e x p e n s i v e  a n d  fa r - r e a c h in g  g o o d  fa ith  e f fo r t s  to  p re v e n t  th e  i l le g a l t o b a c c o  s a l e s  w e n t 
u n r e c o g n iz e d  u n d e r  th e  s ta tu te  w h e n  G a s  L in e  II s o u g h t  to  d e fe n d  i t s e lf  a g a in s t  th e  v io la t io n s  
a n d  re ta in  its t o b a c c o  v e n d in g  li c e n s e .

G a s  L in e  II a n d  o t h e r  t o b a c c o  m e rc h a n t s  a r e  a l lo w e d  n o  d e fe n s e  a g a in s t  th e  
u n s a n c t io n e d  a n d  In te n t io n a l a c t io n s  o f  u n s c ru p u lo u s  o r  d is g ru n t le d  e m p lo y e e s  w h o , u n d e r  th e  
c u r re n t  la w , a r e  a b le  to  li te ra l ly  d e s t r o y  a n  e m p lo y e r ’s  l iv e lih o o d  b y , a s  in th e  G a s  L in e  II 
s i tu a t io n , in te n t io n a lly  v io la t in g  c o m p a n y  p o lic y  a n d  p r o c e d u r e s  a n d  th e re b y  d e p r iv e  th e  
c o m p a n y  o f  a  s ig n i f ic a n t  p o r t io n  o f  its b u s in e s s .  S u s p e n s io n  o f  a  c o m p a n y ’s  t o b a c c o  l i c e n s e  
h a s  a  m a jo r  im p a c t  o n  o v e r a l l  s a le s .  In  2 0 0 5 ,  G a s  L in e  I l ’ s  t o b a c c o  s a l e s  a c c o u n te d  f o r  a  
s ig n i f ic a n t  p e r c e n t a g e  o f  its g r o s s  s a le s ,  a n d  to b a c c o  p ro d u c ts  w e re  s o ld  a t  le a s t  3 0  p e r c e n t  o f  
a l l s a l e s  t r a n s a c t i o n s .  C u s t o m e r s  w a n t  o n e - s t o p  s h o p p in g ; if th e y  k n o w  th e y  c a n n o t  p u rc h a s e  
th e i r  t o b a c c o  p r o d u c t s  a t  a  p a r t ic u la r  lo c a t io n , th e y  a r e  le s s  lik e ly  to s h o p  th e re  f o r  o t h e r  
p r o d u c t s .  F u r t h e rm o r e ,  th e  s u s p e n s io n  o f  a  c o m p a n y 's  t o b a c c o  l i c e n s e , in th is  c a s e  f o r  1 3 5  
d a y s  d u e  to  th e  tw o  in fr a c t io n s , w ill s ig n if ic a n t ly  im p a ir  G a s  L in o  l l ' s  b u s in e s s  f o r  a  m u c h  lo n g e r  
p e r io d  th a n  th e  1 3 5  d a y  s u s p e n s io n .  O n c e  a  c o m p a n y  lo s e s  c u s t o m e r s  a n d  t h o s e  c u s t o m e r s  
d e v e lo p  b u s in e s s  t ie s  e ls e w h e r e ,  it Is  d i f f ic u lt  to  re g a in  th a t b u s in e s s .

C o n t r a r y  to  w h a t  o p p o n e n ts  a s i e r t ,  H o u s e  B ill 1 8 7  is  n o t  a b o u t  re d u c in g  th e  p u n is h m e n t  
f o r  i l le g a l t o b a c c o  s a le s .  It is a b o u t  e n s u r in g  D u e  P r o c e s s  o f  law  a n d  re c o g n iz in g  a  b u s in e s s ' s  
e x t e n s iv e  g o o d  fa ith  m e a s u r e s  to  c o m p ly  w ith  th o  law . H B  1 8 7  d o e s  n o t  r e d u c e  e m p lo y e r  
in c e n t iv e s  to  im p le m e n t  p r o c e d u r e s  to  p r e v e n t  t o b a c c o  s a le s  to  m in o r s  -  if a n y th in g  it in c r e a s o s  
th e  In c e n t iv e s  to  p u t  s u c h  p r e v e n ta t lv o  p o lic ie s  in p la c e  b y  a llow in g  e m p lo y e r s  to  a s s e r t  t h o s e  
e f f o r t s  a s  a  g o o d  fa ith  d e fe n s e .  H B  1 8 7  w ill c o n t in u e  to  p u n is h  o f f e n d e r s  b u t a l lo w  th e  ju d ic ia ry  
lo  m a k e  s u r e  th a t  th o  p u n is h m e n t  is  a p p ro p r ia te  to  th o  o f f e n s e .  W o  u rg e  y o u r  s u p p o r t  o f  H o u s e

' G a s  L in e  l l ' s  t o b a c c o  l lc o n s o  w aB  In it ia lly  s u s p e n d e d  u n d e r  Ih e  s t a tu t e ’s  s tr ic t lia b i lity  p u n is h m e n t  o f  
e m p lo y e r s .  G a s  L in e  II e n le r e d  in to  a  s t ip u la te d  a g r e e m e n t  w ith th e  S t a te  a l lo w in g  G a s  L in e  II to  k e e p  
ILs t o b a c c o  l lc e n s o  p e n d in g  th e  o u tc o m e  o f  R ic h a r d  G o d r o y  d/b/a M e n d e n h a l l  V e fo y  T e s o r o  v. S ta te , S -  
1 1 8 9 4 ,  in w h ic h  th o  c o n s t i tu t io n a li ty  o f  th e  s t a tu te  u n d e r  th o  A la s k a  C o n s t i tu t io n  h a s  b e e n  c h a l le n g e d . If 
t i .a  s ta tu te 's  c o n s t i tu t io n a li t y  Is  u p h u ld , G a s  L in o  II h a s  a lr o a d y  s t ip u la te d  th a t it w ill p a y  th o  $ 1 5 0 0  fin e  
a n d  th a t Hr, t o b a c c o  l lc e n s o  w ill b o  s u s p e n d e d  f o r  1 3 5  d a y s .

B i ll 1 8 7 .



04-19-07 09:05am From-BORCESON k BURNS

State R e p r e s e n t a t i v e s  
R E : H B  1 8 7

S in c e r e ly ,
BO & G ESO N  & BU R N S. PC

John J .  Burns 
J JB 's f rc c ; ' H o u s e  J u d ic ia ry  C o m m it te e  M e m b e rs  

G u s  J o h n s o n ,  G a s  L in e  II, LU C
F :\ 3 0 4 7 9 1 \ 6 \ 0 0 0 0 7 0 1 6 .D O C



Testimony 
CSHB 187 (JUD) K 
4/29/07

L. Diane Casto 
Manager, DBH
Prevention & Early Intervention Services 
907/465-1188

The DHSS Division of Behavioral Health is responsible for enforcement of illegal 
sale of tobacco to youth under the age of 19. In addition, as required by the 
federal Synar legislation, the state must maintain an illegal sell rate to minors of 
20% or less or face federal monetary penalties to the Substance Abuse 
Prevention & Treatment Block Grant.

The DHSS, DBH opposed CSHB 187 (version K) as written, but we do support 
the need for and intent of HB 187 to address the lack of due process for retailers 
whose employees sell tobacco to minors under the age of 19.

Primary areas of concern:

1) Section 2 - currently the state has to prove that the employee negligently 
sold tobacco to a minor. HB 187 will now require the state to prove also 
the employer’s negligence in that sale. Our interest is in holding the 
employer accountable for the acts of his/her employee.

2) Section 3 - this section allows retailers to develop, on paper, a loosely 
identified and monitored "training" program to inform employees of the 
State’s laws related to the sale of tobacco to minors, thereby reducing (or 
eliminating) their responsibility for the actions of their emplo . ,:os and 
reducing their period of suspension to sell tobacco for the illegal sale.

3) Section 3, paragraph (w) - while this amendment does add a 10-day floor 
for suspension, guaranteeing that all citations will include some level of 
tobacco endorsement suspension, this floor appears to be the same for all 
violations. This would provide for a retailer with a history of non- 
compliance to continue to have their suspensions reduced to 10 days 
instead of 45. 90 or 100 days. While we support a suspension floor, it 
should be graduated in relation to the indicated number of days or not 
available at all to those who repeatedly violate the law.

The current system of fines and suspensions is working. Statp law was amended 
in 2002 to ensure that retailer violations resulted in consistent, temporary 
suspensions of tobacco soles, in addition to fines to the clerk of sale.

In 2002 the s i„  's illegal sell rate was 30%-following the change in law, the 
2003 rate was 10%. In addition lo reducing youth access, youth usage of



tobacco also has decreased. We support a fair fix to the due process issue for 
Alaska retailers; we do not support dismantling the current system of fines and 
suspensions for those businesses that sell tobacco to youth under the age of 19

Points in response to questions from House Finance on 4/28:

• Alaska does have the most stringent laws related to enforcement of illegal 
sale of tobacco to minors. We are not the only state to impose 
suspensions; we are the only state to have a mandatory number of 
suspension days per violation. One problem noted by the US General 
Accounting Office is the inconsistent application of fines and suspension in 
many states-reducing the quality of the tobacco enforcement 
programming. Alaska's laws are equitable and consistently applied to all 
retailers violating Alaska's tobacco laws.

• As noted, there are other states with sell rates as low as or lower than 
Alaska's rate, without mandatory suspension. While this is true, there are 
varied reasons. One reason is that many states are using youth ages 14- 
15 to conduct the purchases. Alaska's program uses youth who are 
primarily 15-17. The use of younger youth naturally produces fewer sales. 
The federal government is reviewing the age of youth buyers and 
considerng changes to the Synar methodology. Other methodology 
inconsistencies affect the ability to compare outcomes state-by-state and 
are under review by the General Accounting Office.

• It is also important to remember that the number of compliance checks we 
conduct each year is very small-we have only three (3) Tobacco 
Investigators that cover the state. In a report by the Schneider Institute for 
Health Policy it estimates that "even aggressive compliance inspections 
programs will observe far fewer than 1/100lh of 1% of all [tobacco sale] 
transactions." The majority of tobacco sales occur when Tobacco 
Investigators are not observing; our compliance and enforcement work is 
not a constant intrusion on retailers.
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G o o d  a f t e r n o o n ,  M r. C h a i r m a n ,  m e m b e r s  o f  t h e  c o m m i t t e e ,  

m y  n a m e  i s  M ic h e l le  T o o h e y  — I a m  t h e  D i r e c t o r  o f  P u b l i c  

R e l a t i o n s  a n d  A d v o c a c y  f o r  A m e r i c a n  L u n g  A s s o c i a t i o n  o f  

A la s k a .  I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  d i s c u s s  H o u s e  B ill 1 8 7

r e c e n t  S u p e r i o r  C o u r t  d e c i s i o n  In  H o l id a y  A la s k a ,  v e r s u s  t h e  

S t a t e  o f  A la s k a  w h ic h  r u l e d  t h a t  t h e  h e a r i n g  p r o c e s s  I n v o lv in g  

i l le g a l  t o b a c c o  s a l e s  e n f o r c e m e n t  d e p r i v e d  H o l id a y  o f  i t s  r i g h t  t o  

d u e  p r o c e s s  u n d e r  t h e  A la s k a  C o n s t i t u t i o n  a n d  t h e  U S  

C o n s t i t u t i o n .

A m e r i c a n  L u n g  A s s o c i a t i o n  o f  A la s k a  e x p r e s s l y  

a c k n o w l e d g e s  t h e  n e e d  t o  m a k e  s t a t u t o r y  c h a n g e s  t o  p r o v i d e  

d u e  p r o c e s s  -  a n d  h a s  b e e n  a c t iv e l y  w o r k in g  w i th  t h e  

A d m i n i s t r a t i o n  t o  t h a t  e n d  ~  H o w e v e r ,  it Is  I m p e r a t iv e  t h a t  s u c h  

c h a n g e s  n o t  c o m p r o m i s e  e f f e c t iv e  e n f o r c e m e n t  o f  l a w s  

p r o h i b i t i n g  t o b a c c o  s a l e s  to  k id s .

b ill in  t h o  H o u s e  J u d i c i a r y  C o m m i t t e e ,  w o  r e m a i n  c o n c e r n e d  t h a t

w i th  y o u  t o d a y .
h r  a w  >

H B  1 8 7  w a s  i n t r o d u c e d  a n d  i s  n e c e s s a r y  t o  a d d r e s s  a

W h i le  w e  a r e  p l e a s e d  w i th  t h e  c h a n g e s  m a d e  t o  t h e

l
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t h e  c u r r e n t  d r a f t  g o e s  f a r  b e y o n d  a d d r e s s i n g  t h e  m a t t e r  o f  

p r o v i d i n g  d u e  p r o c e s s  a n d  c o u l d  s i g n i f i c a n t l y  u n d e r m i n e  t h e  

e f f e c t i v e  e n f o r c e m e n t  o f  s t a t e  la w  r e g a r d i n g  i l l e g a l  t o b a c c o  

s a l e s  t o  c h i l d r e n .

M r. C h a i r m a n ,  I w o u ld  l ik e  t o  b r ie f ly  s t e p  b a c k  a n d  p r o v i d e  

s o m e  c o n t e x t .

S m o k i n g  h a s  b e e n  d e s c r i b e d  a s  a  “ p e d i a t r i c  e p i d e m i c ” 

b e c a u s e  n e a r l y  a l l  s m o k i n g  s t a r t s  in  c h i l d h o o d .  In A la s k a ,  m o r e  

t h a n  t h r e e - q u a r t e r s  o f  y o u t h  w h o  s m o k e  s t a r t e d  b e f o r e  a g e  1 5  

a n d  n e a r l y  h a l f  s t a r t e d  b e f o r e  a g e  1 3 . V ir tu a l ly  n o  o n e  s t a r t s  

s m o k i n g  a f t e r  a g e  1 8 .

T o b a c c o  i s  a  d e a d l y  a d d i c t i v e  d r u g  a n d  c i g a r e t t e s  k ill 

a p p r o x i m a t e l y  h a l f  o f  a ll l o n g - t e r m  u s e r s .  A c c o r d i n g l y ,  r e t a i l  

b u s i n e s s e s  t h a t  c h o o s e  t o  s e l l  t o b a c c o  p r o d u c t s  h a v e  a  g r a v e  

r e s p o n s i b i l i t y  t o  p r e v e n t  t h e  i l le g a l  s a l e  o f  t o b a c c o  t o  c h i l d r e n .

In t h e  r e c e n t  p a s t  A la s k a  h a s  m a d e  e x c e l l e n t  p r o g r e s s  in  

r e d u c i n g  I l le g a l  t o b a c c o  s a l e s  t o  c h i l d r e n ,  s o m e t h i n g  w e  c a n  

a n d  s h o u l d  a ll b e  p r o u d  o f  -  t h e  t o b a c c o  e n f o r c e m e n t  p r o g r a m  

h a s  d r a m a t i c a l l y  r e d u c e d  w i d e s p r e a d  I l le g a l  s a l e s  o f  t o b a c c o  to  

y o u th .

9
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A s  y o u  c a n  s e e  f r o m  t h e  b a r  c h a r t  (I b e l i e v e  y o u  a l l  h a v e  in  

y o u r  p a c k e t s )  -- n o t  lo n g  a g o ,  i l le g a l  v e n d o r  t o b a c c o  s a l e s  w e r e  

a s  h i g h  a s  3 6 %  -  t h a t ' s  r o u g h l y  o n e  in  t h r e e  s a l e s !  — a n d  h a v e  

s i n c e  b e e n  r e d u c e d  t o  a b o u t  1 1 % .

A f te r  m a n y  y e a r s  o f  w i d e - s p r e a d  i l le g a l  v e n d o r  s a l e s  t o  

k id s ,  A la s k a  s t a t e  la w  w a s  a m e n d e d  t o  e n s u r e  t h a t  v i o l a t i o n s  

r e s u l t e d  in  a  p r e d i c t a b l e  a n d  c o n s i s t e n t  t e m p o r a r y  s u s p e n s i o n  

o f  t o b a c c o  s a l e s .  A s  t h e  b a r  c h a r t  s o  c l e a r l y  s h o w s ,  t h e  

r e f o r m e d  c o m p l i a n c e  p r o g r a m  i m m e d i a t e l y  s u c c e e d e d  In  

d r a m a t i c a l l y  r e d u c i n g  i l le g a l  s a l e s .

A g a in  A m e r i c a n  L u n g  A s s o c i a t i o n  o f  A la s k a  r e c o g n i z e s  

a n d  s h a r e s  t h e  c o n c e r n  r e g a r d i n g  t h e  c o n s t i t u t i o n a l  r i g h t  t o  d u e  

p r o c e s s  a n d  a g r e e s  t h a t  t h e  i s s u e  m u s t  b e  a d d r e s s e d .  T h a t  i s  

n o t  in  d i s p u t e .

W e  a l s o  a g r e e  t h a t  r e t a i l e r s  s h o u l d  b e  a b l e  t o  c o n t e s t  

w h e t h e r ,  in  f a c t ,  a n  i l le g a l  s a l e  d id  t a k e  p l a c e .  F u r t h e r ,  In 

r e c o g n i t i o n  o f  e x e m p l a r y  e f f o r t s  t o  p r e v e n t  s a l e s  t o  c h i l d r e n  

s o m e  r e d u c t i o n  in  t h e  l e n g t h  o f  s u s p e n s i o n  m a y  b e  w a r r a n t e d ,  

b u t ,  t h a t  r e d u c t i o n  m u s t  b e  b a s e d  o n  v ig i l a n t  t r a i n i n g  a n d  

m o n i t o r i n g  e f f o r t s .

3



APR-30-2007 HON 09:34 AH ANCHORAGE LIO FAX NO. 90" 269 0229 P. 04

M r. C h a i r m a n ,  I’v e  s t a t e d  t h a t  t h e  c u r r e n t  v e r s i o n  o f  H B  1 8 7  

g o e s  b e y o n d  s o l v i n g  t h e  i s s u e  o f  d u e  p r o c e s s  a n d  

u n n e c e s s a r i l y  w e a k e n s  o u r  e n f o r c e m e n t  p r o g r a m  a g a i n s t  i l le g a l  

t o b a c c o  s a l e s .

I w a n t  t o  c o n c l u d e  b y  s t a t i n g  t h e  s p e c i f i c  a r e a s  in  t h e  

J u d i c i a r y  v e r s i o n  t h a t  a r e  s t i l l  o f  c o n c e r n .  S p e c i f i c a l l y ,  t h e  

r e q u i r e m e n t  f o r  t h e  s t a t e  t o  p r o v e  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  

e m p l o y e r ,  t h e  n o m i n a l  s e t  o f  c r i t e r i a  t h e  b u s i n e s s e s  a r e  r e q u i r e d  

t o  h a v e  In  p l a c e  t o  r e c e i v e  a  r e d u c t i o n  in  s u s p e n s i o n  a n d  t h e  

a b i l i t y  f o r  r e p e a t  o f f e n d e r s  t o  c o n t i n u e  r e c e i v i n g  r e d u c e d  

s u s p e n s i o n s  . . .  a r e  s t i l l  o f  c o n c e r n .

In  s u m m a r y ,  H B  1 8 7  g o e s  f a r  b e y o n d  s o l v i n g  t h e  p r o b l e m  

o f  d u e  p r o c e s s  a n d  w e a k e n s  t h e  e n f o r c e m e n t  p r o g r a m  a n d  

c o u l d  h a v e  t h e  c o n t r a r y  e f f e c t  o f  r e d u c i n g  a  r e t a i l e r 's  i n c e n t i v e  

t o  a g g r e s s i v e l y  p r e v e n t  s a l e s  In a n  o n - g o i n g  m a n n e r .

M r. C h a i r m a n  w e  w o u ld  a s k  t h a t  t h e  c o m m i t t e e  c o n s i d e r  

t h e  c h a n g e s  r e c o m m e n d e d  b y  t h e  D e p a r t m e n t  o f  H e a l th  a n d  

S o c ia l  S e r v i c e s  w h ic h  w ill a c h i e v e  d u e  p r o c e s s ,  w h i le  

m a i n t a i n i n g  a n  e f f e c t i v e  e n f o r c e m e n t  p r o g r a m  c u r r e n t l y  in  p l a c e .  

T h a n k  y o u .
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