


Chugiak Community Council
HB 279 & SB 133 Recommendations

CHUGIAK COMMUNITY COUNCIL
P.O. Box 671350 

Chugiak, Alaska 99567

April 21, 2005

TO: Distribution

SUBJECT: Chugiak Community Council Recommendations Regarding HB 279 and SB 
183 - An A Relating to Encroachments in the Right-of-Way of a Highway

At the monthly meeting of the Chugiak Community Council (Council), heid on April 21, 
2005, the Council discussed proposed House Bill 279 and proposed Senate Bill 183. 
These bills both propose that an encroachment permit be issued to a property owner 
who has a right-of-way (ROW) encroachment if the encroachment does not pose a risk 
to the traveling public, the encroachment was erected in good faith, and if denial of the 
encroachment permit would pose a hardship on the property owner. Furthermore, 
these bills propose that a ROW encroachment cannot be removed until it is determined 
that the encroachment does not qualify for an encroachment permit. Furthermore, 
these bills propose that a fee may be charged for an encroachment permit.

The Council voted unanimously to support this legislation as it would reduce negative 
impacts to many Chugiak property owners due to the proposed construction of the Old 
Glenn Highway Rehabilitation Project (ADOT&PF State Project No. 52515). The Old 
Glenn Highway is an arterial running between Eagle River and Peters Creek; and, this 
project will add shoulders, an adjacent trail, and additional lighting at the major 
intersections. The project is currently in the ROW acquisition phase with construction 
expected to commence in May 2007.

The Old Glenn Highway Rehabilitation Project is a federally-funded project; therefore, 
the Federal Highway Administration (FHWA) will require that the state certify there are 
no encroachments within the ROW before the state can be reimbursed for its share of 
expenses. Property owners who own residences and businesses adjacent to the Old 
Glenn Highway and who have ROW encroachments, through no fault of their own, will 
be impacted by the removal of their encroachments as a result of this project.

If enacted, this legislation would allow some ROW encroachments to remain provided 
the encroachments would not impact the above-ground road improvements, for 
example, water wells, lift-stations, septic fields, parking spaces, etc. If such ROW 
encroachments were permitted, this would greatly reduce potential personal and 
business impacts to the property owners. Allowing such encroachments to exist seems 
sensible especially if the encroachment is located within a ROW that is much wider than 
required for the planned roadway improvements. Please note that the Old Glenn 
Highway's ROW width varies between 60 and 300 feet.
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This legislation might also reduce potential impacts to fhe Chugiak Volunteer Fire 
Department’s Latimer Fire Station and parking lot as well as to the Chugiak Benefit 
Association’s community center buildings, parking lot, basketball court, and fenced play 
are<..

The Council encourages the public to continue to voice their opinions to their elected 
representatives about HB 279, SB 183, and the Old Glenn Highway Rehabilitation 
Project.

Please call me at 907-688-6575 if you have questions.

Sincerely,

Merten Bangemann-Johnson 
President
Chugiak Community Council 
mertenbj@chugiakcouncil.org

Page 2 of 3

mailto:mertenbj@chugiakcouncil.org


Chugiak Community Council
HB 279 & SB 183 Recommendations

Distribution

State of Alaska:
The Honorable Con Bunde, Alaska Senator;
The Honorable Fred Dyson, Alaska Senator;
The Honorable Charlie Huggins, Alaska Senator;
The honorable Nancy Dahlstrom, Alaska Representative; 
The Honorable Mike Hawker, Alaska Representative;
The Honorable Pete Kott, Alaska Representative;
The Hor rable Bill Stoltze, Alaska Representative

Cc. Michael Barton/Commissioner ADOT&PF;
Gordon Keith/Central Region Director ADOT&PF; 
Carl Nelson/ADOT&PF; "
Kenneth W. Chapman/ADOT&PF;
Al Burton/ADOT&PF;
Dave Yanoshek/CRW Engineering Group, LLC;
The Honorable M rk Begich, Mayor, MOA;
The Honorable Municipality of Anchorage Assembly; 
Lance Wilber, Director, MOA Traffic;
Craig Lyon/AMATS;
CBERRRSA Board;
CFSA Board;
ERCPRSA Board;
CBA Board;
Birchwood Community Council;
Eagle River Community Council;
Eagle River Valley Community Council;
Eklutna Valley Community Council;
South Fork Community Council;
Chugiak/Eagle River Chamber of Commerce
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SPONSOR STATEMENT

Senate B ill 183

"An Act relating to encroachments in the right-of-way o f a highway."

U nder he D epartm ent o f Transportation  & Public Facilities there are regulations that allow  
perm its to be issued for encroachm ents in the right-of-w ay. H ow ever, w hen a construction  
project begins there is a federal law requiring all encroachm ents be rem oved from  the right-of- 
way. Areas designated  as part o f  the project m ay not even have any d irect contact w ith the 
construction project but those encroachm ents are still required to be rem oved. Senate Bill 183 
will, by itatute, allow  existing encroachm ents in the right-of-w ay to rem ain if they q ualify  for a 
perm it granted to them  by the D epartm ent o f T ransportation  & Public Facilities.

The provisions o f SB 183:
• Inserts an exception into statute that will g randfather current encroachm ents in the right-

of-w ay o f a highway by obtaining a perm it by the D epartm ent o f T ransportation  & Public
Facilities.

•  The perm it m ay be issued to a private person, a governm ent agency acting in a business 
capacity , or an ow ner o r lessee o f land contiguous to the right-of-w ay.

•  In orde to qualify for the perm it, the encroachm ent must:
1. N ot pose a risk to the traveling public.
2. T he erection o f the encroachm ent occurred  in good faith.
3. The denial o f the encroachm ent perm it w ould pose a hardship  on landow ner.

mailto:Senator_Charlie_Huggins@legis.state.ak.us
http://www.akrepublicans.org/huggins/
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C h u g i a k - E a g l e  R i v e r  C h a m b e r  o f  C o m m e r c e

April 22, 2005

Senator Charlie Huggins 
Chair, Senate Transportation 
Alaska State Legislature 
Juneau, AK 99801

RE: SB 183 / “ An Act Relating to Encroachments in the right-of-way o f  a highway

At the April 22, 2005 Board meeting o f the Chugiak-Eagle River Chamber o f Commerce, 
the Board Members voted to support SB 183 “An Act Relating to Encroachments in the 
right-of-way o f  a highway.” This legislation is essential in order to provide relief for 
road projects caught up in funding mandates under the Federal Highway Administration. 
These mandates require vacating right-of-ways when they are outside the footprint o f the 
project in order to receive federal funding. With respect to the Old Glenn, right-of-way 
easements vary dramatically (from 60 to 300 feet) and the State is demanding vacating 
every ROW encroachment equally. Some of these required vacations will have a 
profound effect on property owners and important community organizations and yet do 
not impact the footprint o f this project.

The Board supports this legislation and views it as a correcting mechanism allowing 
greater flexibility under the mandates o f federal law as they relate to federal highway 
finding.

Respectfully submitted,

<y, ^ 7  y .

Susan Gorski 
Executive Director

(907) 694-4702 PHONE • (907) 694-1205 FAX

PO BOX 770353. EAGLE RIVER. ALASKA 99577 • 11401 OLD GLENN HIGHWAY. SUITE 105. EAGLE RIVER. ALASKA 99577www.cer.org • email, hlo@cer.org

http://www.cer.org
mailto:hlo@cer.org
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C h u g i a k - E a g l e  R i v e r  C h a m b e r  o f  C o m m e r c e

April 22. 2005

Representative Bill Stoltze 
Representative Nancy Dahlstrom 
Representative Pete Kott 
Representative Mike Hawker 
Alaska State Legislature 
Juneau. AK 99801

RE: HB 279 /  “An Act Relating to Encroachments in the right-of-way o f  a highway

At the April 22, 2005 Board meeting o f th t  Chugiak-Eagle River Chamber o f Commerce, 
the Board Members voted to support HB 279 “An Act Relating to Encroachments in the 
right-of-way o f  a highway ” This legislation is essential in order to provide relief for 
road projects caught up in funding mandates under the Federal Highway Administration. 
These mandates require vacating right-of-ways when they are outside the footprint o f the 
project in order to receive federal funding. With respect to the Old Glenn, right-of-way 
easements vary dramatically (from 60 to 300 feet) and the State is demanding vacating 
ever)' ROW  encroachment equally. Some o f these required vacations will have a 
profound effect on property owners and important community organizations and yet do 
not impact the footprint o f  this project.

The Board supports this legislation and views it as a correcting mechanism allowing 
greater flexibility under the mandates o f federal law as they relate to federal highway 
funding.

President

________________________(907) 694-4702 PHONE * (907) 694 1205 FAX______________________

PO BOX 770353 EAGLE RIVER ALASKA 99577 • 11401 OLD GLENN HIGHWAY. SUITE 105, EAGLE RIVER. ALASKA 99577
www.cerorg • email. 1nfo@c0r.org

http://www.cerorg
mailto:1nfo@c0r.org


An encroachm ent m ay be  installed w ithin a  h ighw ay right-of-w ay i f  the encroachm ent 
has been perm itted  by the departm ent under this chapter.

History: Eff. 6/25/69, Register 30; am 4/20/2000, Register 154

Authority: AS 19.05.020

AS 19.05.070

AS 19.05.200

AS 44.42.030

17 A A l 10.011. Types of encroachments authorized

(a) T he departm ent m ay issue at no cost an encroachm ent perm it for use o f  a highw ay 
right-of-w ay by a m unicipality , state agency, or federal agency, subject to any conditions 
im posed under 17 A A C  10.014, i f  the m unicipality  o r agency is not acting  in a business 
capacity. The perm it will be issued on a form that the departm ent prescribes. Perm itted 
uses include

( 1) flags o f  states o r nations;

(2) decorative banners; and

(3) signs, w ithout logos o r nam es o f  sponsors, that are intended to inform  m otorists that 
they are en tering  a m unicipality , com m unity , o r state.

(b) The departm ent m ay issue an encroachm ent perm it for the use o f  a h ighw ay right-of- 
w ay by a private person, o r by a governm ent agency  acting  in a business capacity , to an 
ow ner o r lessee o f  land contiguous to the h ighw ay right-of-w ay w here the ow ner or 
lessee's p rim ary activ ity  occurs, i f  the use com plies w ith the requirem ents o f  17 AAC 
10.012, and the use is allow ed under (c) o f  this section. The departm ent m ay im pose 
perm it conditions under 17 A A C  10.014. An encroachm ent perm it issued under this 
subsection  is valid for a term  o f  no m ore than five years for a specL .o use. The 
departm ent m ay renew  the perm it for additional subsequent term s o f  no m ore than five 
years each. T he perm it w ill he issued on a form that the departm ent prescribes. A perm it 
applicant m ust pay a $200 nonrefundable application  fee. In addition, the perm ittee m ust 
pay econom ic rent established under 17 AA C 10.013. o r  $100 annually , for the use o f  the 
land, w hichever am ount is greater. A perm ittee m ust pay a nonrefundable $100 
rcapplication fee each tim e the perm ittee files a request to renew  the perm it. Upon 
renew al o f  the p cn n it, the perm ittee m ust pay econom ic rent, as established under 17 
AA C 10.013 as o f  the date o f  extension, o r $100 annually , w hichever am ount is greater. 
The departm ent m ay revoke an encroachm ent perm it before the end o f  its term , after 
notice issued to the perm ittee at least 30 days before the date  o f  revocation. The issuance

17 AAC 10.010. Encroachments



o f  a perm it under AS 19.25, or th is chapter does not en title  the perm ittee to a payme> t o f  
ju s t com pensation  o r relocation benefits under AS 34.60, i f  a perm it is revoked o r a 
request for renew al is denied.

(c) An encroachm ent perm it issued under (b) o f  this section allow s any law ful use except 
the following:

(1) any perm anent structure located partially  o r com pletely in the right-of-w ay;

(2) w ater and sew er facilities that the departm ent has not perm itted under 17 A A C J_5i

(3) a tank o f  any size;

(4) fueling facilities;

(5) repealed 3/1/2002;

(6) a use not in the best interest o f  the state; and

(7) a land use on a h ighw ay right-of-w ay that allow s developm ent on contiguous land that 
would not o therw ise be possib le w ithout the use o f  the highw ay right-of-w ay.

(d) T he land area described  in the encroachm ent perm it m ay not be used to meet 
m inim um  requirem ents for a contiguous land use under applicable m unicipal land use 
standards o r under regulations adopted by the D epartm ent o f  Environm ental 
Conservation. The contiguous land use must meet those m inim um  requirem ents w ithout 
regard to the land contained w ithin the encroachm ent perm it. The use o f  the land 
described in the encroachm ent perm it m ust be an accessory use to the contiguous land 
use.

(c) A fter the com pletion o f  construction o f  a highw ay, the departm ent m ay, subject to 17 
AAC 10.014, issue at no cost an encroachm ent perm it in the form o f  a beautification 
perm it to a governm ent agency, a m unicipality, an individual, or a non-profit 
organization to allow  planting o f  trees, shrubs, grasses, or flowers, and any structures 
necessary to support the plants, that do not endanger m otorists, bicyclists, o r pedestrians 
within the highw ay right-of-w ay. A beautification  perm it will be issued on a form that the 
departm ent prescribes. T he departm ent m ay attach to a beautification perm it any 
condition that is necessary to protect the integrity and safety  o f  a h ighw ay's design, and to 
protect the traveling public o r the persons planting trees, shrubs, grasses, and flowers 
w ithin the h ighw ay right-of-w ay. The departm ent m ay rem ove trees, shrubs, grasses, or 
flowers planted in a h ighw ay right-of-w ay, or structures supporting  the plants, under a 
beautification perm it that becom e a hazard to the traveling  public, in terfere w ith a 
h ighw ay's m aintenance o r operation, interfere w ith construction  on a h ighw ay, o r threaten 
to dam age a h ighw ay em bankm ent.



( 0  The departm ent m ay  issue an encroachm ent perm it on a  form it prescribes, at no cost 
to a governm ent agency for the installation in h ighw ay rest stops o r pu llouts o f  
com m em orative p laques, historical o r in terpretive m arkers, and inform ational signs. The 
plagues, m arkers, and signs m ay be perm itted  only  i f  they cannot be read from the 
highw ay.

(g) T he provisions o f  th is see^ on do not apply  to drivew ay perm its issued under 17 AAC 
10.020, utility  perm its issued under 17 AA C 1 5 , o r  the installation o f  m ail boxes, 
including new spaper boxes, w ithin a h ighw ay right-of-w ay.

(h) The departm ent m ay issue under (b) o f  this section an encroachm ent perm it for an 
ex isting  structure o r a portion o f  that structure o r for existing  w ater o r  sew er facilities for 
w hich the departm ent has not issued a utility  perm it issued under 17 AA C 15, if

(1) the encroachm ent does not present a risk to the health or srfe ty  o f  the public;

(2) the construction  o f  the encroachm ent occurred  in good faith; and

(3) the denial o f  the perm it w ould create a hardship for the ow ner o f  the encroachm ent. 

History: Eff. 4/20/2000, Register 154; am 3/1/2002, Register 161

Authority: AS 19.05.020 

AS 19.05.070 

AS 19.25.200 

AS 44.42.030

17 AAC 10.012. Approval requirements for encroachments

T he departm ent w ill, in its d iscretion, grant an encroachm ent perm it under 17 AAC 
10.011, i f  the departm ent determ ines that

(1) the in tegrity  and safety  o f  the h ighw ay is not com prom ised;

(2) the issuance o f  the perm it w ill not cause a break in access control for the highw ay;

(3) the land will not be necessary for a highw ay construction project during the initial 
term  o f  the perm it; and

(4) issuing the perm it is in the best interest o f  the state.
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SB 183 -"An Act relating to encroachments in the right-of-way of a highway."

SB 183 was introduced to reduce negative impacts to  many property owners, in a 

number of areas o f the state, due to proposed road construction projects. These 

property owners have existing encroachments in the right of way and under 

federal guidelines the FHWA requires that all encroachments be removed.

This legislation allows the state Department of Transportation and Public 

Facilities, under certain conditions, to issue an encroachment permit to property 

owners who have an EXISTING encroachment. The conditions are outlined in the 

legislation.

SB 183 creates a sensible solution to grandfather existing encroachments that do 

not interfere w ith a road construction project.

John MacKinnon, Deputy ComrMssioner of DOT is available fo r questions and he 

can further d iscuss the this legislation.

However, Senator, before that Debbie Osiander is on teleconference and under 

time constraints, if the members could hold their questions until she gives a brief 

statement that would be appreciated and then we can bring John to the table.

mailto:Senator_Charlie_Huggins@legis.state.ak.us


/
FRANK H. MURKOWSKI, GOVERNOR

D EPARTM ENT OF TRANSPORTATION
A N D  PU BLIC  FACILITIES

OFFICE OF THE COMMISSIONER

3132 CHANNEL DRIVE  
JUNEAU. ALASKA 99001-7898

TEXT:
FAX:
PHONE:

465-3662
5366365

(907)4653900

May 5,2005

The Honorable Lyda Green 
Co-Chair, Senate Finance 
State Capitol, Room 516 
Juneau, Alaska 99801

The Honorable Gary Wilken 
Co-Chair, Senate Finance 
State Capitol, Room 518 
Juneau, Alaska 99801

Dear Senators Green and Wilken:

The Department o f Transportation and Public Facilities (DOT&PF) is requesting three 
amendments to CSSB 183(TRA) “ An Act relating to encroachments in the right-of-way 
o f a highway.”

The Department supports the intent o f the b ill and has worked closely and 
cooperatively w ith the sponsors o f both the Senate and House versions to ensure the 
final version addressed the issue at hand, did not expose the State to any undue liability 
and was within the parameter under which the Department operates.

The following two pages include specific amendments that we feel need to be included 
for purposes o f clarification and to address a potentially significant liability issue.

I f  you have any questions or need further information, please contact Deputy 
Commissioner John MacKinnon, or Nona Wilson, Legislative Liaison at 465-3900.

Enclosure

cc: Senator Charlie Huggins
Representative Mike Hawker 
Representative B ill Stoltze
Kevin Jardell, Legislative Liaison, Office o f the Governor 
Kris Knauss, Policy Director, Office o f the Governor

Sincerely,

M ike Barton 
Commissioner

25AT34LH " P ro v id in g  J 'o f tlic  m o v e m e n t o f  p e o p le  a n d  g o o d s  a n d  th e  d e liv e r y  o f  s ta te  s e n 'ic e s .



Proposed Changes to SB 183/HB 279 -  Encroachment Permits

1. Change “Fee” To “Application Fee” in Sec 2(d)

The departm ent curren tly  charges “econom ic ren t” for the use o f the right-of-w ay 
in which it is the fee ow ner. ~fie ex isting  language in AS 19.25.200(d) could  be read to 
restrict the departm ent to collection o f $100 total. W e w ant to ensure that “fee” is not 
confused w ith “econom ic ren t.” W here w e own the underly ing fee, w e have an obligation 
to collect “econom ic rent” . P resently  our regulations have a $200 application fee, a 
requirem ent fo r “econom ic ren t” o r $100 per year, w hichever is greater, a five-year 
perm it term , and r J100 perm it renew al fee.

Tho departm ent estim ates that its annual lost revenue w ould be in excess o f 
$100,000 .f  the departm ent is restricted to a m axim un. $100 per encroachm ent.

2. Correct the liability issue in Sec 2 (g)

SB 183 effectively  opens up s 'a te  R O W  because o f  hardship to landow ners. At 
the sam e tim e, the liability  clause invites litigation against the S tate o f  A laska. It m akes 
no sense to increase state liability w here the legislation directly  benefits private 
landow ners, and not the state. Since the departm ent w ill perm itting  the encroachm ents, 
p laintiff- could  alw ays argue that the state w as som ehow  negligent in granting  the perm it 
to begin w ith.

T he bill, as presently  drafted, w ould effectively  subject the state to liability  for 
private citizen  use o f the state right-of-w ay, and could  be read to place an obligation o f 
on-going m onitoring , m aintenance, etc., in order to  avoid charges o f “reckless” or 
“grossly  neg ligen t” behavior. O bviously , the departm ent does not have the resources to 
constantly  m onitor all o f the right-of-w ay in the state. N evertheless, that w ould not 
prevent p laintiffs from  arguing that the departm ent was “ grossly  negligent” not to 
perform  at least yearly m onitoring, o r that it w as grossly  negligent not to notice that an 
encroachm ent had deteriorated  in condition from  the date o f  initial perm itting. The 
existing  language invites plaintiffs to m ake precisely  these kind o f argum ents, and to 
em broil the departm ent in ongoing litigation.

The original language in SB 183 should be adopted  as follows:

(g) The state is not liable for damage to, or 
damage or injury resulting from the presence of, an 
encroachment in the right-of-way of a state highway.

If the foregoing language is not used, then language m ore closely  approxim ating 
existing  statu tory  language should be used, such as follow s:

(g) The state is not liable for damage to the encroachment, 
or damage, injury, or death resulting from the presence of an 
encroachment in the right-of-way of a state highway. This section



does not apply to a civil action for damages as a result o f a permitted 
encroachment resulting from intentional misconduct w ithin the 
course and scope o f employm ent or agency and with complete 
disregard fo r the safety and yroperty o f others.

3, Modify Good Faith Language Sec. 2 (c)(2)

T he existing “good faith” requirem ent is too  vague. T here is no real w ay to 
determ ine “good faith.” To clarify  this am biguity, the departm ent suggests replacing
(c)(2) w ith the follow ing language: “ The applicant has demonstrated the
encroachment was erected with the good faith belief it  was lawful to erect and 
maintain the encroachment in its location.”


