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Memorandum State of Alaska
D epartm ent o f  Law

T O : Melanie M illhom  
Director
D ivision o f  Retirement &  Benefits

FROM: Toby N. Steinberger
Assistant A ttorney General 
Labor &  State A ffa irs  Section 
Anchorage

V irg in ia  B. Ragle 
Assistant Attorney General 
Labor &  State A ffa irs  Section 
Juneau

1. IN T R O D U C T IO N

You have asked about the effect o f  the “ sunset" provision o f  MB 242. w h ich was 
enacted in 2001 (ch. 57, SLA 2001). HB 242 amended Public Employees’ Retirement 
System (PERS) and Teachers’ Retirement System (TRS) statutes to a llow  certain retirees 
who returned to w ork in positions normally covered by the systems to waive coverage 
under the systems. Therefore they would not be required to contribute to PERS o r TRS 
and they would not accrue additional service credits. However, the reemployment 
amendments allowed e lig ib le  reemployed retirees to continue to receive their retirement 
benefits w hile  em ployed.1 The b ill specifically included provisions that repeal these 
amendments on July I, 2005.

I'his memorandum confirms oral advice that, once the re-employment 
amendments are repealed, the statutes that previously required reemployed retirees and 
their employers to contribute to the applicable retirement system and terminate retirement 
benefit payments upon reemployment w ill apply. Therefore any member who has been 
receiving retirement benefits while employed by a TRS or PERS employer would , as o f  
July I, 2005, no longer receive retirement benefits w h ile  employed but would again start 
accruing additional service credits and making contributions to PHRS/TRS.
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SUBJECT: Reemployed retirees -  effect
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1 Prior to the enactment o f  I IB 242. under the Public Employees’ Retirement 
System and Teachers’ Retirement System statutes, i f  a retiree member returned to 
PERS/TRS employment, his/her retirement benefits ceased and the member and his/her 
employer would resume m aking contributions to PERS/TRS. I'he member would accrue 
additional service credits.
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I I .  B A C K G R O U N D

A . Leg is la tive  h is to ry

Before Ju ly 1, 2001, w ith  lim ite d exceptions, ihe PERS and TRS statutes required 
employees o f PERS employe rs and teachers hired by I  RS employe rs to partic ipate in the 
app licab le re tirem ent system . AS 14.25.040; AS 39.35.120. The statutes also proh ib ited 
payment o f re tirem ent benefits to reemployed retirees du ring the period o f reemployment. 
AS 14.25.043; AS 39 .35 .150.2

MB 242 was in troduced in the 2001 leg is la tive session. Am ong other things, the 
b il l amended AS 14.25.043, re la ting to iiie reemploym ent o f re tired TRS members, and 
AS 39.35.150, re la ting to the reem ploym ent o f retired PERS members. Sections 4 and 8 
o f MB 242 amended these statutes to prov ide that i f  a re tired member o f TRS or PERS 
returns to em ploym ent, the member cou ld elect to con tinue to receive retirement benefits 
du ring the period o f reem p loym en t but wou ld not con tinue to accrue credited service. 
AS 14.25.043(b) and AS 39.35 .150(b). In addition , no deductions wou ld be made from 
the m ember’ s salary fo r con tribu tions to his/her re tirem en t system and the em p loye r 
w ou ld make no con trib u tio n s on beha lf o f the member. AS 14.25.043(b) and 
AS 39 .35 .150(b). Th is op tion w ou ld on ly be ava ilab le to members who took normal

2 P rio r to MB 242, AS 14.25.043(a) provided:

I f  a re tired member again becomes an ac tive member, benefit 
payments may not be made during the period o f employm ent. The 
re tirem en t bene fit must be suspended fo r the en tire school year i f  the 
teacher is reem p loyed as an active teacher fo r a period equiva lent to 
a year o f serv ice. D u rin g the period o f reem p loym en t, deductions 
from the m em ber’ s salary w il l be made in accordance w ith 
AS 14.25.050.

AS 39 .35 .150(a) prov ided :

I f  a re tired employee subsequently becomes an active member, 
benefit payments may not be made du rin g the period o f 
reem p loym en t. D u rin g the period o f reem p loym en t, deductions 
from the em p loyee ’ s salary shall be made in accordance w ith AS 
39.35,160. Upon subsequent retirement, the re tired employee is 
en titled to receive an additiona l pension based on the credited 
service and the average m on th ly compensation earned during the 
period o f re -em p loym en t in accordance w ith  AS 39.35.370.
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retirement; a member who participated in an earlier retirement incentive program or took 
early retirement would not be e lig ib le  to take advantage o f  these amendments. 
AS 14.25.043(b) and AS 39.35.150(b). The amendments provided that the election 
was irrevocable during the period o f  reemployment. AS 14.25.043(b) and 
AS 39.35.150(b).

W ith  respect to TRS, at section 1 o f  the b ill, the legislature provided that a teacher 
could only take advantage o f  the reemployment amendments i f  the school district or 
Rural Educational Attendance Area (R E A A ) had made a declaration o f  an anticipated 
shortage o f  teachers in particular disciplines. AS 14.20.135.

Section 12 o f the b ill repealed the reemployment amendments as o f  July 1, 2005. 
A t section 15 o f  the b ill, the legislature reinstated the law as it existed prior to 
July 1. 2001. Section 13 o f  the b ill required that the adm inistrator o f  TRS annually report 
to the legislature on the effects o f  the b ill on the retirement system.

Guy Bell, D irector o f  the D iv is ion  o f Retirement and Benefits (D R & B ), and 
employers and employee organizations testified in support o f  the reemployment 
amendment during committee hearings. That testimony explained that the amendments 
wore meant to provide incentives for PERS and TRS retirees to return to w ork for school 
districts, the state, and other PERS employers, in order to alleviate w orkforce shortages 
and the “ brain drain" resulting from retirement o f  the baby boom generation, among other 
causes.

The legislative history' o f  the sunset provision o f  MB 242 is not extensive, f l ic  b ill 
was introduced on A p ril 10, 2001, and was passed less than a month later, on 
M ay 8, 2001. Mouse Finance Committee members first raised the suggestion o f  a sunset 
p rovis ion fo r the reemployment amendments at a hearing on A p ril 23, 2001. The

A  s im ila r sunset provision was proposed for TRS reemployment provisions 
included in SB 149, at an A p ril 20. 2001, Senate Health, Education and Social Services’ 
com mittee hearing. The minutes indicate that D iv is ion D irector Guy Bell testified that he 
believed “ it is a good idea to include a sunset provision so that the legislature can re­
evaluate this program in the future." V ice-Chair Leman “ said his intention was to get 
something into effect that w ill work this year and next year and tiicn lake another look at 
it."  A t the Senate Finance committee hearing on A p ril 25, 2001, the s ta ff to Senator 
Leman testified that SB 149 provided fo r an annual report to the legislature regarding the 
impact o f  the reemployment o f  retired teachers on the retirement program itself. Me 
further indicated that the legislation has a sunset clause “ in the event the teacher shortage 
situation changes." SB 149 was enacted as chapter 58, SLA 2001. SB 149 included a 
July 1. 2005 sunset date for the TRS retiree reemployment provisions.
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minutes o f the hearing indicate that the purpose o f the sunset p row s io n was to a llow  the 
leg is la ture an oppo rtu n ity to study the e f fect o f a llow in g retired members to re tu rn to 
em p loym en t as prov ided in the proposed amendments. The m inutes o f the 
A p r il 23, 2001, meeting read in pertinent part:

Representative W hitaker asked i f  though t had been g iven on the 
a ffe c t [s ic | on the en try -leve l w o rk fo rce . He noted that new 
graduates could lose in the choice between experience-re tired 
teachers.

Representative John Davies echoed concerns o f Representative 
W h ita ke r and noted that he would propose a 3-year sunset to allow 
assessment o f unintended consequences. . . .  (Emphasis added).

The mmutes ind ica te that later in the hearing the comm ittee continued to discuss the 
sunset p rov is ion :

Representative John Davies M O V ED  to ADO PT Am endm en t 1. He 
reiterated that the amendment w ou ld provide a 3-year sunset. He 
expressed support fo r the leg is la tion but fe lt that it w ou ld he good 
leg is la tive po licy to review 'he change.

Representative K o tl did not object fo the sunset p ro v is io n . He 
acknow ledged that the sunset w ou ld require the leg is la ture to rev iew 
the issue, but fe ll that any prob lem s wou ld be discovered in the next 
few years.

Ms. Elgee testified that the amendment w ou ld not have an adverse 
a ffec t [s ic ] but questioned i f  3 years w ou ld be su ff ic ie n t tim e to 
rev iew the program.

Representative John Davies stated that he wou ld not ob jec t to a 
longer period.

C o -C ha ir W illiam s questioned i f  a five -yea r period w ou ld he too 
long.

Representative Kott observed that sunset would fa ll before the 
increase in re tiring teachers that is expected in the year 2005.
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Representative John Davies stated that he would entertain a motion 
to change the date to 2006.

V ice-C ha ir Bunde Moved to Am end Amendment I by changing the 
sunset date to the year 2005. There being NO OBJECTION, it was 
so ordered.

There being NO  O BJECTIO N, Amendment 1 was adopted.

A lthough the m inutes indicate that a sunset date in 2005 was adopted, the published 
Mouse Finance Com m ittee substitute included provisions that repealed the reemployment 
provisions effective Ju ly 1, 2006.

The Senate Finance Committee discussed the sunset provision on M ay 4, 2001. 
The minutes reflect again that the purpose o f  the sunset provision was to a llow  the 
legislature an opportun ity  to evaluate the effectiveness o f  the reemployment amendments. 
The committee hearing minutes read:

Representative Kott indicated the changes in the committee 
substitute p rim arily  pertain to the TRS benefits, lie  stated the 
com m ittee substitute also changes the repeal date o f  this legislation 
from  live , to four years. He explained this change was made based 
upon projections showing the effectiveness o f  the program in five 
years. (Emphasis added.)

During the Senate Finance Committee hearing, the sunset provision for the reemployment 
amendments was amended from live  to four years, to be effective July 1. 2005. This is 
the version o f  the b ill that was passed by the legislature, and signed by the governor. The 
sunset provision, section 12, affects only the reemployment amendments discussed above 
and not other provisions o f  the b ill.'1

The Department o f  Taw 's review o f  MB 242 for the governor explained the sunset 
provision as fo llow s:

Both the TRS and the PERS provisions a llow ing retired rehires to 
continue to collect their retirement benefits have sunset dates. The 
relevant provisions are repealed as o f  July 1, 2005. Presumably the 
legislature included this repealer so that it can examine, after four

For example, the enhancements to PERS and TRS medical benefit e lig ib ility  and 
changes to the PERS cost-o f-liv ing  d ifferentia l provisions do not sunset.
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years, whether these provisions are having their intended effects. 
(Emphasis added).

B. D iv is ion o f  R e tirem en t and B enefit’ s P ub lica tions and Forms

Inform ation published by D R & B  explains to PERS and TRS members the 
reemployment options under HB 242. The documents that most clearly indicate to 
members that the reemployment amendments only cover the periods o f  employment from  
July 1, 2001 through June 70, 2005, are the waiver forms that D R & B  requires members 
to sign in order to waive PERS/TRS coverage. The “ PERS Waiver Option -  
Reemployed Retiree”  form succinctly informs PF1 3 members that the waiver only 
covers the reemployment periods from July 1, 2001, t June 30, 2005. The PERS w aiver 
form  reads:

This waiver covers reemployment periods from  July 1. 2001 to 
June 30,2005 . . .

S im ilarly, the “ IRS W aiver Option - Reemployed Retiree”  form informs TRS 
members that the waiver option on ly applies i f  the teacher’s school district or R E A A  
makes a finding o f  an anticipated shortage o f  teachers from July 1. 2001 to 
June 30, 20')5. This I RS form provides:

This waiver is only effective i f  a school d istrict or Rural 
Educational Attendance Area (R E A A ) has made a declaration o f a 
shortage, or an anticipated shortage o f  qua lified  teachers in 
particular disciplines or specialty areas from July I, 2001 to June 30.
2005. The school d istrict or REAA must pass a w ritten resolution 
which defines those disciplines or specialty areas. . . .

Other D R &B publications do not specifically address whether a reemployed 
member may continue reemployment under the amendments after the sunset date. 
However, these D R & B  publications do set out the sunset dale for the new reemployment 
option. For example, an Employer Newsletter sent to PERS and TRS employers in the 
fall o f  2001 describes the waiver option:

“ Standard Option”  or the new “ Retiree Reemployment Waiver 
Option.”  The new Retiree Reemployment W aiver Option is a result 
o f  I IB  242 and Senate B ill 149 -  legislation passed and signed this 
last session and effective July I, 2001, through June 30. 2005.
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D R & B 's  M ay 2001 Newsbreak sent to PERS members describes the requirements for the 
new option, and states that the option “ expires on July 1. 2005.”

A  document on D R & B ’ s web site entitled “ PERS W orking A f ’ er Retirement”  
describes 0 k  waiver option, and explains that “ The law is effective July 1, 2001, and 
ends June 30, 2005.”  The web site also explains that “ Once you file  a PERS W aiver 
O ption -  Reemployed Retiree form  w ith  the D iv is ion o f  Retirement and Benefits, the 
election is irrevocable for the period o f  reemployment covered by the waiver."

W ith  respect to TRS, D R & B ’s Newsbreak o f  October 2001 has a discussion o f 
MB 242. It provides that no new waivers can be filed after June 30. 2005. A  document 
on D R & B ’s web site entitled “ TRS W orking A fte r Retirement”  describes the waiver 
option for IR S  members. This brochure provides that “ (t]he law is effective 
Ju ly 1, 2001, and ends June 30, 2005”  and that “ the election is irrevocable fo r the period 
o f  reemployment or July 1 o f  the school year employed.”

C. PERS/TR. regulations

D iv is ion  o f Retirement &  Benefits adopted PERS emergency regulations on 
July 2. 2001, which became permanent on September 17. 2001, and I RS emergency 
regulations on July 2 and July 5, 2001. which became permanent on October 29, 2001.
2 A A C  35.322 (PERS); 2 A A C  36.236 and 36.237 ( I RS).5 The regulations set out 
requirements fo r electing waiver o f  PERS and TRS coverage by reemployed retirees. 
The regulations do not address the e lig ib ility  o f  reemployed retirees to continue to 
receive retirement benefits after the reemployment provisions are repealed on 
July I, 2005,

III. DISCUSSION

A. The  reemployment provisions and  the legislative history of the sunset 
provision indica te that  the legislature did not intend that the 
reemployment am end m e n ts  continue to apply to reemployed retirees 
'■nee the am endm ents  were repealed.

In our opinion t! : repeal o f  tiie reemployment provisions and reinstatement o f  the 
p re -IIB  242 statutory language do not evidence an intent o f  the legislature to allow 
continuation o f  any aspect o f  the retiree reemployment option after June 30, 2005. I'he

These regulations appear in the supplement, rather than the main pamphlet for 
2 A A C  because they were not published in the Alaska Adm in istra tive  Code until 
August 2003.
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testim ony o f the leg islators demonstrates that they on ly intended the amendments to be 
temporary, un til repealed on July 1, 2005, because they wanted to assess the im pac t o f the 
reemploym ent amendments on the w o rk fo rce and on the retirement system . D u ring 
hearings on the b il l, Representative John Davies echoed Representative W h ita ke r ’ s 
concern that the reemploym ent amendments w ou ld a ffect new graduates' a b ility to enter 
the w o rk fo rce tnd proposed a sunset p ro v is io n to a llow  "assessment o f unintended 
consequences." The leg is la tive h is to ry o f SB 149° s im ila r ly ind ica tes that the 
reem p loymm amendments were an experim en t. D R & B  d irec to r Guy B e ll te s tifie d that 
the sunset pr< vis ion wou ld a llow  the leg is la tu re an oppo rtun ity to evaluate the program . 
S ta ff to S e ru to r Leman also tes tified that the annual report, required fo r TRS under both 
HB 242 an I SB 149, wou ld a llow  the leg is la tu re to study the impact o f the reem p loym en t 
amendments on the retirement system.

A lth o u g h the b ill had broad support from  employers and employee organ iza tions, 
the reenm loym ent amendments to a llev ia te w o rk fo rce shortage problems o f PERS and 
TRS employers were new and untested. W hat is clear is that the leg is la tu re inc luded 
prov is ions to sunset the reemployment p ro v is io n s in order to rev iew the changes and 
assess .he ir e ffica cy and consequences. I f  experience w ith  the changes ove r tim e 
revealed ' at the reemployment amendments were not needed, did not have the intended 
effect, o r had othe r unintended consequences, ihe automatic repeal w ou ld te rm ina te the 
effect o f the amendments. It does not stand to reason that the leg is la tu re intended a 
program that proved to be unnecessary, in e ffe c tive , o r detrim enta l to be perpetuated by 
unexpressed “ g rand fa the r" righ ts once the amendments were repealed.

The leg is la ture cou ld have prov ided reem ployed retirees w ith grand fa ther righ ts to 
both be em ployed and continue to receive re tirem en t benefits afte r June 30, 2005, i f  it 
had intended to do so. A n obvious example o f th is w ou ld be a sim ple clause exem pting 
retirees who were r.em p loyed under the program on June 30. 2005. from the repeal. 
Ano the r example is that, instead o f repea ling the reemploym ent amendments, the 
leg is la ture cou ld have spec ifica lly established June 30. 2005, as the dead line fo r 
reemploym ent md execution o f a w a ive r o f coverage in order fo r a retiree to partic ipa te 
in the program .

SB 149 is discussed at In. 3. SB 149 d id not address reem ploym ent o f PERS 
members, but contained the basica lly the same reemployment amendments fo r I RS 
members that were contained in 1 IB 242. SB 149 was enacted as chapter 58, S I.A  2001.
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B. A rticle  X II, section 7 o f the A laska C onstitu tion  does no t give 
reem ployed re tired  em ployees a co n trac t righ t to receive re tirem en t 
benefits w hile em ployed w ith a PER S/T R S em ployer a fte r 
Ju n e  30, 2005.

A reem ploycd  re tiree  m ight argue that he/she has a  contract i.g h t under the A laska 
C onstitu tion , artic le  X II, secti< l 7 to con tinue reem p lo ym en t under the am en d m en ts  afte r 
June 30, 2005. W e do not believe such an argum ent w ould  prevail. To the ex ten t the 
reem ploym ent am en d m en ts  prov ide any m em ber w ith  con tractual rights under A lask a  
C onstitu tion , artic le  X II, section  7, the sunset p rov isio n  co nstitu tes part o f  the con tract, 
ex tingu ish ing  any right that a  retired  m em ber m ay have had under the reem ploym en t 
am endm ents.

A rticle X II, sec tion  7, o f  the A laska C onstitu tion  p rov ides that:

M em bersh ip  in em ployee re tirem ent sy stem s o f  the S late or its 
po litica l su b d iv isio n s shall constitu te  a  con tractual rela tionsh ip . 
A ccrued  b en efits  o f  these system s shall not be d im in ished  o r 
im paired.

Hammond v. Allen, 625 P.2d 844 (A laska 1981), add ressed  w hether the repeal by 
referendum  o f  the E lec ted  Public O ffice rs ' R etirem ent S ystem  ("E P O R S ” ) ex tingu ished  
e lected  o ffice rs’ co n trac tu a l rights under EPO R S. U nder leg islation  enacted  in 1975, all 
legislators, the g ov ern o r, and  the lieutenant g ov ern o r w ere rem oved  from PE R S and 
p laced in the n ew ly -es tab lish ed  EPO RS. w hich p rov ided  sign ifican tly  enhanced  benefits 
com pared  to P E R S .7 T h e  referendum  w as filed before the leg islation  took effect, but the 
vote on the referendum  occu rred  after the effective  d ate  o f  the leg isla tion .8 T h e  state 
argued  that the filing o f  the referendum  co nstitu ted  an implicit condition  sub seq u en t in 
the contract betw een  the sta te  and the p artic ipan ts o f  EPO R S. therefore ju s tify in g  
ex tingu ish ing  a duty u n d er the contract, 625 P.2d at 848. T herefo re, the sla te  arg u ed  that 
public officers se rv in g  d uring  the time that E PO R S w as in effect had no rig h t to 
retirem ent b enefits und er E PO R S w hen they retired  afte r the effective dale ol the repeal.

In Hammond v. Allen, 625 P.2d S44. 847 (A laska 1981) the state co n ced ed  "that 
the contractual righ ts o f  m em b ers o f  public em ployee re tiiem en t system s are ‘v e s te d .'"

The referendum  to repeal EPO R S w as filed in S ep tem ber 1975. T he law  becam e 
effective January' 1, 1976. In A ugust 1976, the en tire  act w as repealed  in a referendum  
election.
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T he court d isagreed. T he court sta ted  that any co n d itio n  subseq u en t m ust be 
ex p ressed  o r im plicit and  that it w as not certain  that EPO R S w ou ld  be repea led .9 T he 
court w ro te:

T he R esta tem en t d efines “ condition  su b seq u en t” as a condition  
w hich , if  it occu rs, “ w ill ex tingu ish  a duty to m ake co m p en sa tio n  for 
b reach  o f  con trac t a fte r the breach has o ccu rred .” I f  the repeal o f  ch.
205, SLA 1975, opera tes as such  a condition  in th is case , it w ould 
ju s tify  the S tate  in b reach ing  the contract w e h ave d e term ined  is in 
ex istence and  ex ting u ish  any duties the S tate w ou ld  h av e  o therw ise 
had to m ake p ay m en ts  und er that act. B ecau se  conditions 
subsequen t have the effect o f  causing  a fo rfe itu re  o f  co n trac t rights 
that are o therw ise  due and  en forceab le , they are n o t fav o red  by the 
law . Generally speaking, "the intent to create a condition 
subsequent must appear expressly or by clear implication " i f  such a 
condition is to be found. (C itations om itted |

In the p resent case  there  is no express co n d itio n  subsequen t 
con tained  in the co n trac t betw een  appellees and th e  S tate  o f  A laska. 
A ppellan t's  position , then, is that such a co n d itio n  ex ists  “by clear 
im p lica tion .” W e note first that in A laska the re fe ren d u m  operates 
as a repeal, . . . and  that for that reason, appellan t's  argum ent seem s 
to run d irectly  co u n te r to the prov isions o f  A S 0 1 .10 .1 0 0(a ). U nder 
that statu te, “ (t)he repeal ... o f  any  law  does not re lease  o r  ex tingu ish  
any . . . liab ility  incurred  or right accruing o r accru ed  under such 
law .” Further, w e share  appellees ' app reh en sio n  that finding a 
condition  su b seq u en t to be im plicit in the co n trac t under 
co nsideration  w ould  u nd erm ine  article XII. S ec tio n  7. We believe 
that i f  the possibility o f repeal o f a law could function as an implicit 
condition subsequent to a contract formed under that law, the 
protection o f contract rights afforded by article XII, section 7, would 
be seriously eroded.

625 P .2d at 848.

T h e  court also  found that A S 0 1 .10 .100 . regarding the effect o f  rep ea ling  a statu te, 
d id  not ex tin g u ish  the vested rig h ts o f  the  elected  public o ffic ia ls  to their benefits. As 
d iscu ssed  infra, FIB 242 does not p rov id e  the reem ployed re tirees w ith  vested  rights.
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The repea l o f  die reem ploym en t am endm ents con tained  in I IB 242 is 
d istingu ishab le  from  the referendum  that rep ea led  E PO R S. T he “co n d itio n  su b seq u en t” 
the repeal o f  th e  reem ploym en t am en d m en ts and  re insta tem ent o f  th e  ban on p ay m en t o f  
benefits to p erso n s w ork ing  for em ployers covered  by PERS o r TR S -  is expressly  
provided for in FIB 242 , w hich is supported  by the co m m ittee  m inutes.

C . HB 242 does not provide the reem pioyed retirees with a vested righ t to 
con tinued  em ploym ent u n d e r  the term s of the am endm ents. T h ere fo re  
th e  repeal of the reem ploym ent am endm ents ex tinguished  an y  rights 
th a t reem ployed retirees had  u n d e r those am endm ents.

In p rio r court decisions, the court has held  that public em ployees have a “ vested 
right” to p en sio n  benefits that w ere av a ilab le  to them during  th e ir em ploym ent. 
C onsequen tly , reem ployed  retirees m ay argue that they have a “ vested  r ig h t” to the 
reem ploym en t am endm ents, even after June 30, 2005. H ow ever, it is o u r op in ion  that 
they do not have a vested  right to trike ad v an tag e  o f  the reem ploym en t am en d m en ts  after 
June 30, 2005.

A S 0 1 .10 .1 0 0  pertains to the effect o f  a repeal o f  a sta tu te  on ex is t' .g rights. 
AS 01 ,10 .100  p rov ides in pertinen t part:

E ffec t o f  repeals or am endm ents.

(a) The repeal or am en d m en t o f  a law does not release or ex ting u ish  
any penalty , forfeiture, or liab ility  incurred o r righ t accru in g  o r 
accru ed  under that law , un less the repealing  or am en d in g  act so  
p rov ides expressly . T h e  law  shall be treated  as rem ain ing  in force 
for the purpose o f  susta in ing  any  p rop er action  o r p rosecu tion  for the  
en fo rcem en t o f  the right, penalty , forfeiture, or liability .

(b ) The exp iration  o f  a tem porary  law  does not release o r ex tin g u ish  
a penalty , forfeiture, o r liab ility  incurred  o r right accru ing  o r accru ed  
under that law unless the tem porary  law so provides ex p ress ly , and  
that law  shall be treated  as still rem ain ing  in force for the p u rp o se  o f  
su sta in in g  any p rop er ac tio n  o r p rosecu tion  for the en fo rcem en t o f  
the penalty , forfeiture, o r liab ility  o r right accru ing  or accrued .
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The court has held  that a “righ t” under A S 0 1 .10 .1 0 0  m eans a  “vested  rig h t"  that is 
p ro tected  from  state ac tion  under the Fourteen th  A m en d m en t o f  the U nited  S tates 
C onstitu tion  and  artic le  I, section  7, o f  the A laska C onstitu tion . Alaska Pub. Util. 
Comm'n. v. Chugach Elec. Ass'n, 580 P.2d 687 (A lask a  1978), overruled on other 
grounds by City & Borough o f Juneau v. Thibodeau, 595 P .2d 626 (A laska 1979).

B ased on  the leg isla tive  history o f  I IB 242. w e con clu de  that the leg isla tu re  did 
not intend to g ive reem ployed  retirees a right to co n tin u e  rece iv ing  pension benefits while 
em ployed  afte r Ju n e  30. 2005 . As d iscussed  above, the leg islature w anted to reevaluate  
the effectiveness o f  the reem ploym ent am endm ents befo re  it decided to co n tin u e  the 
app lication  o f  those p rov isions beyond June 30, 2005. T herefo re, reem ployed  retirees 
should  h a '’? no  ex p ecta tio n  that the reem ploym en t am en d m en t w ould con tinue to  apply 
to them  after Ju n e  30, 2005.

Hammond v. Hojfbeck. 627 P.2d 1052 (A lask a  1981) is d istingu ishab le  from  the 
situation  that H B 242 p resents. In Hammond v. Hojfbeck, the court ru led  that em ployees 
have vested  righ ts to pension  benefits in PERS on em ploym ent and en ro llm en t in 
P E R S ."1 S ubseq uen t am endm ents to PERS that d im in ished  the benefits o f  som e 
m em bers could  not constitu tionally  be applied  to those m em bers. In the instan t case, 
there is no su b seq u en t am endm ent: rather, the sunset p rov isio ns are  part o f  the sam e act 
that estab lished  the reem ploym ent program . S ince the sunset p rov isions co n stitu te  an 
integral part o f  the con tractual right, app lication  o f  the su n se t p rovisions will not d im in ish  
benefits. M oreover, a fte r June 30, 2005, reem ployed  re tirees can still rece iv e  their 
pension  benefits i f  they leave em ploym ent w ith  a PE R S or T R S em ployer o r they can 
resum e m em b ersh ip  in PE R S arid TRS and begin accru ing  additional rights and benefits.

D. A study  should be conducted to assess w h e th er the reem ploym ent of 
re tired  m em bers has been effective.

Since the am en d m en ts will sunset on July 1. 2005 , D R & B  may w ant to conduct a 
study to d e te rm ine  w h eth er the reem ploym en t am en d m en ts have been effective  in 
a llev ia ting  w o rk force  sh o rtage, have saved  em ployers m oney , and have not been a cost 
burden to PE R S or T R S . The DR&B can then m ake recom m endations to the legislature.

A s d iscu ssed  above in footnote 9, in Hammond v, Allen, the court a lso  relied  on 
AS 01 .10 .100 . In that case, public officials w orked  during  the period that E PO R S w as in 
effect. T h ere  w as no certa in ty  that it w as go ing  to be repealed . T herefo re, under the 
Hojfbeck decision , th e  pub lic  officials had a vested re tirem en t benefit and th erefo re  w ere 
en titled  to benefits under EPO R S w hen they retired.
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T h e  leg isla tu re  w ill then  have an opp o rtun ity  to decide w h e th er to co n tin u e  the p rog ram  
a fte r Ju n e  30, 2005, to m ak e chan g es to the program , o r to  a llo w  it to sunset.
IV . C O N C L U S IO N

In sum m aiy , b ased  on the s ta tu to ry  language and  leg is la tiv e  h istory , it is o u r 
o p in io n  that once the reem p lo y m en t am endm ents sunset on Ju ly  1, 2005 , reem ployed  
re tirees can no longer rece iv e  re tirem en t benefits w h ile  em p lo y ed  by a PERS or T R S 
em p lo y er. I f  they co n tin u e  em p lo y m en t w ith  a PERS o r T R S em p lo y er, they m ust begin  
m ak in g  con tribu tions. W e und erstan d  that som e reem p lo y ed  re tirees have con tacted  
D R & B  inqu iring  w h eth er the) can  co n tinue to re -e iv e  retire nen t benefits and rem ain  
em p lo y ed  w ith  a P E R S /T E R S  em p lo y er after June 30, 2005 . W e recom m end  that the 
D R & B  prov ide w ritten  n o tifica tio n  to  all reem ployed  re tirees  that, absent leg isla tive  
ac tio n , they  no longer w ill co n tin u e  to receive re tirem en t b en efits  from  PERS or I RS 
afte r Ju n e  30, 2005 if  they  co n tin u e  em ploym ent. W e a lso  recom m en d  that the D R & B  
co n s id e r conducting  a s tudy  on the effectiveness o f  th e  am en d m en ts  and prov id ing  a 
rep o rt to  the legislature in o rde r that the legislature can d ec id e  w h e th er to con tinue th is 
p rog ram .

T N S /V B R /k m h /rca
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D ear Senator T herriau lt and m em bers o f  the Senate Stale A ffairs,

I ’m  w riting in opposition  o f  SB24, the retire and rehire bill. I ’m  encouraging  you not to 
grant “grandfather” rights to those w orking under the current law . A s described  in the 
attached M em orandum  o f  A dvice from  the state attorney general, it w as m ade crystal 
clear to everyone w ho w anted  to participate in the double-d ipping  program , that the law 
w ould sunset on Ju ly  1, 2005. T hey all knew  it was short term . A n y  decisions they m ade 
w ere w ith th e ir eyes w ide open. It is d iscouraging to me, as a state em ployee, to  think 
that this com m ittee and the legislature w ould grandfather these people under the existm g 
law. G randfathering  only serves to exacerbate an already  bad situation caused by the 
initial law. W e w ill all be  facing a m uch w orse situation 4 years from  now  if  
grandfathering is allow ed under this bill.

Thank you for the opportun ity  to com m ent.

|| 2.7 BELLS FLATS
K 0 P I A F  , A k

/ /  f& jlS  -h rfa J
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You have asked about the effect o f  the ?sunset? provision  o f  HB 242, w hich  w as enacted  in 2001 (ch. 
57, SLA 2001). HB 242 am ended Public Em ployees? R etirem ent System  (PE R S) and Teachers? 
R etirem ent System  (T R S) statu tes to allow  certain  retirees w ho returned  to w ork in positions norm ally 
covered by the system s to w aive coverage under the system s. Therefore they  w ould  not be required to 
contribute to PERS or TR S and they w ould no t accrue additional service credits. H ow ever, the 
reem ploym ent am endm ents allow ed eligible reem ployed retirees to  continue to receive their 
retirem ent benefits w hile em ployed. T he bill specifically included p rovisions that repeal these 
am endm ents on Ju ly  1 ,2 00 5 .

Prior to the enactm ent o f  HB 242, under the Public Em ployees? R etirem ent System  and Teachers? 
R etirem ent System  statutes, i f  a retiree m em ber returned to PER S/T R S em ploym ent, his/her 
retirem ent benefits ceased and the m em ber and his/her em ployer w ould  resum e m aking  contributions 
to PERS/TRS. T he m em ber w ould accrue additional service credits.

This m em orandum  confirm s oral advice that, once the re-em ploym ent am endm ents are repealed, the 
statutes that previously required reem ployed retirees and their em ployers to contribu te to the 
applicable retirem ent system  and term inate retirem ent benefit paym ents upon reem ploym ent will 
apply. Therefore any m em ber w ho has been receiving retirem ent benefits w hile em ployed by a TRS or 
PERS em ployer w ould, as o f  Ju ly  1, 2005, no longer receive retirem ent benefits w hile em ployed but 
w ould again start accruing additional service credits and m aking contribu tions to PERS/TRS.

0 . B A C K G R O U N D
A. Legislative history
Before July 1 ,2001 , w ith lim ited exceptions, the PERS and TRS statu tes required  em ployees o f  PERS 
em ployers and teachers h ired  by TRS em ployers to participate in the applicable retirem ent system. AS 
14.25.040; AS 39.35.120. The statu tes also prohibited paym ent o f  retirem ent benefits to reem ployed 
retirees during the period o f  reem ploym ent. AS 14.25,043; AS 39.35.150.

Prior to HB 242, A S 14.25.043(a) provided:

If  a retired m em ber again becom es an active m em ber, benefit paym ents m ay  not be m ade during the 
period o f  em ploym ent. The retirem ent benefit m ust be suspended for the entire school year i f  the 
teacher is leem ployed as an active teacher for a period equivalent to  a year o f  service. D uring the 
period o f  reem ploym ent, deductions from  the m em ber?s salary w ill be m ade in accordance w ith  AS 
14.25.050.

AS 3 9 .35 .150(a) provided:

I f  a retired em ployee subsequently  becom es an active m em ber, benefit paym ents m ay not be m ade 
during the period o f  reem ploym ent. During the period o f  reem ploym ent, deductions from the 
em ployee?s salary shall be m ade in accordance w ith AS 39.35.160. U pon subsequent retirem ent, the 
retired em ployee is en titled  to receive an additional pension based on  the credited  service and the 
average m onthly com pensation  earned during the period o f  re-em ploym ent in accordance w ith  AS 
39.35.370.

HB 242 was introduced in the 2001 legislative session. Am ong o ther th ings, the bill am ended AS 
14.25.043, relating to the reem ploym ent o f  retired TRS m em bers, and A S 39.35.150, relating to the 
reem ploym ent o f  retired PERS m em bers. Sections 4 and 8 o f  HB 242 am ended these statutes to

■)
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provide that i f  a  retired  m em ber o f  TRS or PERS returns to em ploym ent, the m em ber could elect to 
continue to receive retirem ent benefits during the period o f  reem ploym ent but w ould  not continue to 
accrue credited servi e. AS 14.25.043(b) and AS 39.35.150(b). In addition, no deductions w ould be 
m ade from the m em ber?s salary  for contributions to his/her retirem ent system  and the em ployer would 
m ake no contributions on  b eh a lf o f  the m em ber. AS 14.25.043(b) and A S 3 9 .3 5 .150(b). This option 
w ould only be available to m em bers who took  norm al retirem ent; a m em ber w ho participated in an 
earlier retirem ent incentive program  or took early retirem ent w ould  not be eligible to take advantage 
o f  these am endm ents. AS 14.25.043(b) and AS 39.35.150(b). T he am endm ents provided that the 
election w as irrevocable during the period o f  reem ploym ent. AS 14.25.043(b) and AS 39.35.150(b).

W ith respect to TR S, at section 1 o f  the bill, the legislature provided that a teacher could only taki. 
advantage o f  the reem ploym ent am endm ents i f  the school d istrict o r R ural Educational A ttendance 
A rea (REA A ) had m ade a declaration o f  an anticipated shortage o f  teachers in particular disciplines. 
AS 14.20.135.

Section 12 o f  le bill repealed the reem ploym ent amendmL.its as o f  Ju ly  1, 2005. A t section 15 o f  the 
bill, the legislature reinstated the law  as it existed prior to July 1, 2001. Section  13 o f  the bill required 
that the adm inistrator o f  TRS annually  report to the legislature on the effects o f  the bill on the 
retirem ent system.

Guy Bell, D irector o f  the D ivision o f  Retirem ent and Benefits (D R & B), and em ployers and em ployee 
organizations testified in support o f  the reem ploym ent am endm ent during  com m ittee hearings. That 
testim ony explained that the am endm ents w ere m eant to provide incentives for PERS and TRS 
retirees to return to w ork for school districts, the state, and other PERS em ployers, in order to alleviate 
workforce s' >rtages and the ?brain drain? resulting from retirem ent o f  the baby boom  generation, 
am ong other causes.

The legislative h istory  o f  the sunset provision o f  HB 242 is not extensive. The bill was introduced on 
April 10, 2001, and was passed less than a m onth later, on M ay 8, 2001. H ouse Finance Com m ittee 
m em bers first raised the suggestion o f  a sunset provision for the reem ploym ent am endm ents at a 
hearing on April 23, 2001. The m inutes o f  the hearing indicate that the purpose o f  the sunset provision 
was to allow the legislature an opportunity  to study the effect o f  allow ing retired m em bers to return to 
em ploym ent as provided in the proposed am endm ents. The m inutes o f  the April 23. 2001, m eeting 
read in pertinent part:

Representative W hitaker asked i f  thought had been given on the affect [sic] on the entry-level 
workforce. He noted that new  graduates could lose in the choice betw een experience-retired teachers.

R epresentative John D avies echoed concerns o f  Representative W hitaker and noted that he w ould 
propose a 3-year sunset to allow assessm ent c l  unintended consequences . . . .  (Em phasis added).

A sim ilar sunset p rovision  w as proposed for TRS reem ploym ent provisions included in SB 149, at an 
April 20, 2001, Senate H ealth , Education and Social Services? com m ittee healing. The m inutes 
indicate that D ivision  D irector G uy Bell testified that he believed ?it is a good  idea to include a sunset 
provision so that the legislature can re-evaluate this program  in the future,? V ice-C hair Lem an ?said 
his in tention was to get som ething into effect that w ill w ork th is year and next year and then take 
another look at it.? A t the Senate Finance com m ittee hearing on April 25, 2001, the s ta ff to Senator 
Lem an testified that SB 149 provided for an annual report to the legislature regarding the im pact o f  
the reem ploym ent o f  retired teachers on the retirem ent program  itself. H e further indicated that the

'i
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legislation has a sunset clause ?in  the event the teacher shortage situation  changes.? SB 149 was 
enacted as chap ter 58. SLA  2001. SB 149 included a Ju ly  1, 2005 sunset date for the TRS retiree 
reem ploym ent provisions.

The m inutes indicate that later in the hearing the com m ittee continued to d iscuss the sunset provision:

R epresentative Jo h n  D avies M O V E D  to A D O PT A m endm ent 1. H e reiterated  that the am endm ent 
w ould provide a 3 -year sunset. H e expressed support for the legislation  bu t felt that it w ould be good 
legislative policy to review  the change.

R epresentative K ott did not object to the sunset provision. H e acknow ledged that the sunset would 
require the legislature to review  the issue, but felt that any problem s w ould be discovered in the next 
few  years.

M s. E lgee testified that the am endm ent w ould not have an adverse affect [sic] but questioned i f  3 
years w ould be sufficient tim e to review  the program .

R epresentative John  D avies stated that he would not object to a longer period.

C o-C hair W illiam s questioned i f  a  five-year period w ould be too long.

R epresentative K ott observed that sunset w ould fall before the increase in retiring  teachers that is 
expected in the year 2005.

R epresentative John D avies stated that he w ould entertain  a m otion to change the date to 2006.

V ice-C hair Bunde M oved to A m end A m endm ent 1 by changing the sunset date to the year 2005.
There being  N O  O B JEC T IO N , it w as so ordered.

There being N O  O B JE C TIO N , A m endm ent 1 w as adopted.

A lthough the m inutes indicate that a sunset date in 200S was adopted, the published H ouse Finance 
C om m ittee substitute included p rovisions that repealed the reem ploym ent provisions effective July 1, 
2006.

T he Senate Finance C om m ittee discussed the sunset provision on M ay 4, 2001. The m inutes reflect 
again that the purpose o f  the sunset provision w as to allow  the legislature an opportunity  to evaluate 
the effectiveness o f  the reem ploym ent am endm ents. T he com m ittee hearing m inutes read:

R epresentative K ott indicated  the changes in the com m ittee substitu te prim arily  pertain  to the TRS 
benefits. He stated the com m ittee substitu te  also changes the repeal date o f  th is legislation from five, 
to four years. H e explained this change w as m ade based upon projections show ing the effectiveness o f 
the program  in five years. (E m phasis added.)

D uring the Senate F inance C om m ittee hearing, the sunset provision for the reem ploym ent 
am endm ents w as am ended  from five to four years, to be effective Ju ly  1, 2005. This is the version o f  
the bill that was passed  by  the legislature, and signed by the governor. The sunset provision, section 
12, affects only the reem ploym ent am endm ents discussed above and not o ther provisions o f  the bill.
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For exam ple, the enhancem ents to PERS and TRS m edical benefit eligibility  and changes to the PERS 
cost-of-living differential p rov isions do not sunset.

T he D epartm ent o f  Law ?s rev iew  o f  HB 242 for the governor explained the sunset p rovision  as 
follows:

B oth the TRS and the PERS provisions allow ing retired rehires to continue to collect their retirem ent 
benefits have sunset dates. T he relevant provisions are repealed as o f  July 1, 2005. P resum ably  the 
legislature included th is repealer so that it can exam ine, after four years, w hether these provisions are 
having  their in tended effects. (Em phasis added).

B. D ivision o f  R etirem ent and B enefit?s Publications and Form s
Inform ation published  by D R & B explains to PERS and TRS m em bers the reem ploym ent options 
under HB 242. The docum ents that m ost clearly  indicate to m em bers that the reem ploym ent 
am endm ents only cover the periods o f  em ploym ent from July 1, 2001 through June 30, 2005, are the 
w aiver form s that D R & B  requires m em bers to sign in order to w aive PE R S/T R S coverage. The 
?PER S W aiver O ption ? R eem ployed Retiree? form  succinctly  inform s P E P S  m em bers that the 
w aiver only covers the reem ploym ent periods from  July 1, 2001, to June 30, ^005. The PERS waiver 
form  reads:

T h is w aiver covers reem ploym ent periods from Ju ly  1, 2001 to June 30, 2005 . . .

S im ilarly , the ?TRS W aiver O ption ? R eem ployed Retiree? form inform s TRS m em bers that the 
w aiver option only  applies i f  the teacher?s school d istrict or R EA A  m akes a finding o f  an anticipated 
shortage o f  teachers from July 1, 2001 to June 30, 2005. This TRS form provides:

This w aiver is only  effective i f  a school district o r Rural E ducational A ttendance A rea (REA A ) has 
m ade a declaration o f  a shortage, or an anticipated shortage o f  qualified  teachers in particu lar 
d iscip lines or specialty areas from  Ju ly  1, 2001 to June 30, 2005. The school d istrict o r R EA A  m ust 
p ass a w ritten resolu tion  w hich defines those disciplines o r  specialty  a re a s .. . .

O ther DR& B publications do not specifically  address w hether a reem ployed m em ber m ay continue 
reem ploym ent under the am endm ents after the sunset date. H ow ever, these D R& B publications do set 
out the sunset date for the new  reem ploym ent option. For exam ple, an E m ployer N ew sletter sent to 
PER S and TRS em ployers in the fall o f  2001 describes the w aiver option:

?Standard O ption? or the new  ?R etiree Reem ploym ent W aiver O ption.? The new  Reti. ee 
Reem ploym ent W aiver O ption is a result o f  HB 242 and Senate Bill 149 ? legislation passed and 
signed this last session  and effective Ju ly  1, 2001, through June 3 0 ,2 0 0 5 .

D R & B ?s M ay 2001 N ew sbreak sent to PERS m em bers describes the requirem ents for the new  option, 
and states that the option  ?expires on Ju ly  1, 2005.?

A  docum ent on D R & B ?s w eb site entitled ?PERS W orking A fter R etirem ent? describes the waiver 
option, and explains that ?The law  is effective July 1, 2001, and ends June 30, 2005.? The web site 
also explains that ?O nce you file a PERS W aiver Option ? R eem ployed R etiree form  w ith the 
D ivision o f  R etirem ent and Benefits, the election is irrevocable for the period o f  reem ploym ent 
covered by the w aiver.?
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W ith respect to T R S, D R & B ?s N ew sbreak o f  O ctober 2001 has a  d iscussion o f  HB 242. It provides 
that no new  w aivers can be filed after June 3 0 ,2 0 0 5 . A docum ent on D R & B ?s web site entitled ?TRS 
W orking A fter R etirem ent? describes the w aiver option for TRS m em bers. T his brochure provides 
that ?[t]he law is effective Ju ly  1 ,2 00 1 , and ends June 3 0 ,2 0 0 5 ?  and that ?the election is irrevocable 
for the period o f  reem ploym ent o r Ju ly  1 o f  the school year em ployed.?

C. PFR S/T R S regulations
D ivision o f  R etirem ent &  B enefits adopted PERS em ergency regulations on Ju ly  2, 2.001, which 
becam e perm anent on S ep tem ber 17, 2001, and TRS em ergency regulations on July 2 and Ju ly  5, 
2001, w hich becam e perm anent on O ctober 2 9 ,2 0 0 1 . 2 A A C  35.322 (PER S); 2 A A C 36.236 and 
36.237 (TRS). T he regulations set out requirem ents for electing  w aiver o f  PER S and TRS coverage by 
reem ployed retirees. T he regulations do not address the elig ibility  o f  reem ployed retirees to continue 
to receive retirem ent benefits after the reem ploym ent provisions are repealed on Ju ly  1 ,2005 .

T hese regulations appear in the supplem ent, rather than the m ain pam phlet for 2 AAC because they 
w ere not published  in the A laska A dm inistrative Code until A ugust 2003.

in . D ISC U SSIO N

A. The reem ploym ent p rov isions and the legislative h istory  o f  the sunset p rovision indicate that the 
legislature did no t intend that th e  reem ploym ent am endm ents continue to apply to reem ployed retirees 
once the am endm ents w ere repealed.

In o u r opinion, the repeal o f  the reem ploym ent provisions and reinstatem ent o l the pre-H B 242 
statutory language do not ev idence an intent o f  the legislature to allow  continuation  o f  any aspect o f  
the retiree reem ploym ent option  after June 30, 2005. The
testim ony o f  the legislators dem onstrates that they only  intended the am endm ents to be tem porary, 
until repealed r n  Ju ly  1, 2005, because they w anted to assess the im pact o f  the reem ploym ent 
am endm ent: on th e  w orkforce and on the retirem ent system. D urm g hearings on the bill, 
R epresentative John  D avies echoed R epresentative W hitaker?s concern that the reem ploym ent 
am endm ents w ould affect new  graduates? ability  to enter the w orkforce and proposed a sunset 
provision to allow  ?assessraen t o f  unintended consequences.? The legislative history o f  SB 149 
sim ilarly  indicates that the reem ploym ent am endm ents w ere an experim ent. D R& B director Guy Bell 
testified that tire sunset p rovision  w ould allow  the legislature an opportun ity  to evaluate the program. 
S ta ff to  Senator Lem an also testified that the annual report, required for TR S under both  HB 242 and 
SB 149, w ould allow  the legislature to study the  im pact o f  the reem ploym ent am endm ents on the 
retirem ent system .

SB 149 is d iscussed at fn. 3. SB 149 did not address reem ploym ent o f  PE R S m em bers, but contained 
the basically the sam e reem ploym ent am endm ents for TRS m em bers that w ere contained in HB 242.
SB 149 w as enacted as chap ter 58, SLA  2001.

A lthough the bill had  broad support from  em ployers and em ployee organizations, the reem ploym ent 
am endm ents to allev iate w orkforce shortage problem s o f  PERS and TRS em ployers w ere new and 
untested. W hat is c lear is that the  legislature included provisions to sunset the reem ploym ent 
provisions in order to review  the changes and assess their efficacy and consequences. If  experience 
w ith the changes o v er tim e revealed that the reem ploym ent am endm ents w ere no t needed, did not 
have the intended effect, o r had o ther unintended consequences, the autom atic repeal w ould term inate

L
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the effect o f  the am endm ents. It does n o t stand to reason that the legislature intended a program  that 
p roved to be unnecessary, ineffective, o r detrim ental to be perpetuated  by  unexpressed ?grandfa*her? 
rights once the am endm ents w ere repealed.

The legislature could have p rovided  reem ployed retirees w ith g randfather rights to both be em ployed 
and continue to receive retirem ent benefits after June 30, 2005, i f  it had in tended to do so. An obvious 
exam ple o f  this w ould be a  sim ple clause exem pting  retirees who w ere reem ployed  under the program  
on June 3 0 ,20 0 5 , from  the repeal. A nother exam ple is that, instead  o f  repealing  the reem ploym ent 
am endm ents, the leg islature could have specifically  estab lished  June 30, 2005, as the dead line for 
reem ploym ent and execution  o f  a w aiver o f  coverage in order for a retiree to participate in the 
program .

B. A rticle X ll, section  7 o f  the A laska C onstitu tion  does not g ive reem ployed retired em ployees a 
contract right to receive retirem ent benefits w h ile  em ployed w ith a PE R S/T R S em ployer after June 
30, 2005.

A reem ployed retiree m ight argue that he/she has a contract righ t under the  A laska C onstitu tion, 
article XII, section 7 to continue reem ploym ent under the am endm ents after June 30, 2005. W e do not 
believe such an argum ent w ould prevail. To the extent the reem ploym ent am endm ents prov ide any 
m em ber with contractual rights under A laska C  nstitution, article XU, section  7, the sunset provision 
constitutes part o f  the  contract, extinguish ing  any  right that a retired  m em ber m ay have had under the 
reem ploym ent am endm ents.

A rticle XII, section 7, o f  the A laska C onstitu tion  provides that:
M em bership in em ployee retirem ent system s o f  the State or its political subdiv isions shall constitute a 
contractual relationship. A ccrued benefits o f  these system s shall not be dim inished or im paired.

H am m ond /. A llen, 625 P ,2d 844 (A laska 1981), addressed w hether the repeal by referendum  o f  the 
Elected Public O fficers? R etirem ent System  (?E PO R S?) extinguished elected officers? contractual 
rights under EPO RS. U nder legislation enacted in 1975, all legislators, the governor, and the 
lieutenant governor w ere rem oved from  PER S and placed in th e  new ly-established EPO R S, which 
provided significantly  enhanced benefits com pared  to PERS. The referendum  was filed before the 
legislation took e i.„c t, but the  vote on the referendum  occurred after the effective date o f  the 
legislation. The state argued that the filing o f  the referendum  constitu ted  an im plicit condition 
subsequent in the contract betw een  the state and the participants o f  E PO R S, therefore justify ing  
extinguishing a duty under the contract. 625 P .2d at 848. Therefore, the state argued that public 
officers sei ring  during  the tim e that EPO RS w as in effect had no right to retirem ent benefits under 
EPO RS when they retired  after the effective date o f  the repeal.

In H am m ond v. A llen, 625 P .2d 844, 847 (A laska 1981) the state conceded ?that the contractual nghts 
o f  m em bers o f  public em ployee retirem ent system s are ?vested .??

The referendum  to repeal EPO RS w as filed in Sep tem ber 1975. The law becam e effective January 1, 
1976. In August 1976, the entire act was repealed  in a referendum  election.

The court disagreed. T h e  court stated that any condition  subsequent m ust be expressed o r im plicit and 
that it w as not certain  that EPO RS would be repealed. T he court w rote:

7
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The R estatem ent defines ?condition subsequent? as a condition which, i f  it occurs, ?w ill extinguish a 
duty  to m ake com pensation for breach o f  contract after the breach has occurred.? I f  the repeal o f  ch. 
205, SLA 1975, operates as such a condition in  this case, it w ould ju stify  the S tate in b reaching  the 
contract w e have determ ined is in existence and extinguish any duties the State w ould  have o therw ise 
had to m ake paym ents under that act. B ecause conditions subsequent have the effect o f  causing a 
forfeiture o f  contract rights that are o therw ise due and enforceable, they are not favored by  the law. 
G enerally speaking, ?the intent to  create a condition subsequent m ust appear expressly  or by clear 
im plication? i f  such a condition is to be  found. [Citations om itted]

The court also found that AS 01.10 .100, regarding the effect o f  repealing  a statute, did not extinguish 
the vested rights o f  the elected public officials to their benefits. As discussed infra, HB 242 does not 
provide the reem ployed retirees w ith  vested rights.

In the present case there is no express condition subsequent contained in the  contract betw een 
appellees and the S tate o f  A laska. A ppellant's position, then, is that such a condition  exists ?by clear 
im plication.? W e note first that in A laska the referendum  operates as a re p e a l , , . .  and that for that 
reason, appellant's argum ent seem s to run directly counter to the provisions o f  AS 01.10.100(a).
U nder that statute, ?(t)he r e p e a l ... o f  any law does not release or extinguish  any . . .  liability  incurred 
o r right accruing o r accrued under such law .? Further, we share appellees' apprehension that finding a 
condition subsequent to be im plicit in the contract under consideration w ould  underm ine article XU, 
Section 7. W e believe that i f  the possib ility  o f  repeal o f  a law  could function as an im plicit condition 
subsequent to a contract foim ed under that law, the protection o f  contract rights afforded by article 
XU, section 7, w ould be seriously eroded.

625 P.2d at 848.

The repeal o f  the reem ploym ent am endm ents contained in HB 242 is distinguishable from  the 
referendum  that repealed EFO R S. The ?condition subsequent? ? the repeal o f  the reem ploym ent 
am endm ents and reinstatem ent o f  the ban on paym ent o f  benefits to persons w orking for em ployers 
covered by PERS or TRS ? is expressly  provided for in HB 242, w hich is supported by the com m ittee 
m inutes.

C. HB 242 docs not p rovide the reem ployed retirees w ith a vested right to continued em ploym ent 
under the term s o f  the am endm ents. Therefore the repeal o f  the reem ploym ent am endm ents 
extinguished any rights that reem ployed retirees had under those am endm ents.

In p rior court decisions, the court has held that public em ployees have a ?vested right? to pension 
benefits that were available to them  during their em ploym ent. C onsequently, recm ployed retirees may 
argue fhat they have a ?vested right? M the reem ploym ent am endm ents, even after June 30, 2005. 
H ow ever, it is our opinion that they do not have a  vested right to take advantage o f  the reem ploym ent 
am endm ents after June 3 0 ,20 0 5 .

AS 01.10.100 pertains to the effect o f  a repeal o f  a statute on existing  rights. AS 01.10.100 provides in 
pertinent part:

Effect o f  repeals or am endm ents.

(a) The repeal o r am endm ent o f  a law does not release o r extinguish any penalty, forfeiture, or liability
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incurred  o r right accruing o r accrued under that law , unless the repealing  or am ending  act so provides 
expressly. The law shall be treated  as rem aining in force fo r the purpose o f  susta in ing  any proper 
action  o r prosecution fo r the enforcem ent o f  the right, penalty, forfeiture, or liability.

(b) The expiration o f  a tem porary  law  does not release o r  extinguish a penalty, forfeiture, or liability 
incurred or right accruing o r accrued under that law  u n '^ f  the tem porary  law  so provides expressly, 
and that law shall be treated as stili rem aining in force for the purpose o f  sustain ing any proper action 
o r prosecution for the enforcem ent o f  the penalty, forfeiture, o r liability  or right accruing o r accrued.

T he court has held that a  ?righc? under AS 01.10.100 m eans a ?vested right? that is p rotected  fTom 
sta te  action under the Fourteen th  A m endm ent o f  the United Slates C onstitu tion  and article I, section 7, 
o f  the A laska C onstitution. A laska Pub. Util. C om m ?n. v. Chugach Elec. A ss?n, 580 P .2d 687 
(A laska 1978), overruled on o ther grounds by  C ity  & Borough o f  Juneau v. T hibodeau, 595 P.2d 626 
(A laska 1979).

Based on the legislative h istory  o f  H B 242, we conclude that the legislature did not intend to give 
reem ployed retirees a right to continue receiving pension benefits w hile em ployed after June 30, 2005. 
A s discussed above, the legislature w anted to reevaluate the effectiveness o f  the reem ploym ent 
am endm ents before it decided to continue the application o f  those provisions beyond June 30, 2005. 
Therefore, reem ployed retirees should  have no expectation that the reem ploym ent am endm ent w ould 
continue to apply to them  after June 3 0 ,2 0 0 5 .

H am m ond v. H offbeck, 627 P.2d 1052 (A laska 1981) is d istinguishable from the situation that HB 
242 presents. In H am m ond v. H offbeck, the court ruled that em ployees have vested rights to pension 
benefits in PERS on em ploym ent and enrollm ent in PERS. Subsequent am endm ents to PERS that 
d im inished the benefits o f  som e m em bers could not constitutionally  he applied  to those m em bers. In 
the instant case, there is no subsequent am endm ent; rather, the sunset p rov isions are part o f  the sam e 
act that established the reem ploym ent program . Since the sunset provisions constitu te an integral part 
o f  the contractual right, application  o f  the sunset provisions w ill not dim inish  benefits. M oreover, 
after June 30, 2005, reem ployed retirees can still receive their pension benefits i f  they leave 
em ploym ent with a PERS or TRS em ployer or they can resum e m em bership in PER S and TRS and 
begin accruing additional rights and benefits.

D. A study should be conducted  to .ess w hether the reem ploym ent o f  retired  m em bers has been 
effective.

S ince the am endm ents w ill sunset on July  1, 2005, D R& B m ay w ant to conduct a study to determ ine 
w hether the reem ploym ent am endm ents have been effective in alleviating  w orkforce shortage, have 
saved em ployers m oney, and have not been a cost burden to PERS or TR S. T he D R& B can then m ake 
recom m endations to the legislature. The legislature will then have an opportun ity  to decide w hether to 
continue the program  after June 30, 2005, to m ake changes to the program , or to allow  it to sunset.

IV. C O N C LU SIO N

In sum m ary, based on the statutory language and legislative history, i t  j s  our opin ion that once the 
reem ploym ent am endm ents sunset on July 1, 2005, reem ployed retirees can no longer receive 
retirem ent benefits w hile em ployed by  a PERS or TR S em ployer. I f  they continue em ploym ent w ith a 
PERS or TRS em ployer, they m ust begin m aking contributions. W e understand that som e reem ployed

4



A P R -0 6 -2 0 0 5  WED 0 1 :4 3  PH K o d ia k  1.10 FAX NO. 9074865264

retirees have contacted D R & B  inquiring  w hether they can continue to receive retirem ent benefits and 
rem ain em ployed with a  PE R S/T E R S em ployer after June 30,2005. W e recom m end that the DR&B 
provide w ritten notification  to all reem ployed retirees that, absent legislative action, they  no longer 
w ill continue to receive retirem ent benefits from PERS or TRS after June 30, 2005 i f  they continue 
em ploym ent. W e also recom m end that the D R & B consider conducting a  study on the effectiveness o f  
the am endm ents and prov id ing  a report to the legislature in order that the legislature can decide 
w hether to continue this program .

T N S/V B R /km h/rca 
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March 30, 2005

Dear Senator Therriault and members o f  the Senate State Affairs,

I’m writing in opposition o f  SB24, the retire and rehire bill. This is a negative piece o f 
legislation for the people o f Alaska and state employees. However, there seems to be 
some support for this bill in the legisiau're. Perhaps after reading my comments, you 
might consider making some changes to tin: bill to improve it.

• Significantly reduces upward mobility of employees

By allowing employees, typically those in higher on the ladder, to retire from their jobs 
and be rchircd 30 days later, stops all upward mobility o f  junior employees. As a result, 
junior employees arc forced to look for work in the private sector or federal government. 
To maintain good services for the people o f this state, wc need to continue to train, 
promote and keep junior employees, not force them from their jobs. They are the future 
o f our state. There are plenty o f qualified individuals already working for the state to fill 
most all vacancies. Inherently, there is something wrong with a law that allows an 
individual to retire, wait 30 days and then be rehired back into the position they just 
vacated; and then give them two checks!! Wow!

• This law has a negative effect on the PERS system.

Under the current retire and rehirc law, rehired employees are double dipping and not 
contributing to PERS. That is, most receive their retirement check and a paycheck. 
Neither the employee nor the employer contribute to PERS. As we all know, PERS is in 
trouble. Every working employee must contribute to PERS. We cannot afford the luxury 
of having thousands o f  employees not contributing to PERS. If SB24 becomes iaw, it is a 
very likely that the 'auks o f ‘"retire and rehire employees” will swell, putting further 
downward pressure on an already crippled PERS system. We cannot afford to stand by 
and allow this to happen,

• illegally rehiring employees at same pay range and step

Under the current retire and rchirc law, employees were supposed to be hired back at the 
entry-level step. However, many PERS employees were hired back at the same pay range 
and step as the., were at when they retired! For example, i f  an employee was at range 20, 
step K when they retired, legally they could only be hired back as a range 20 step A. This 
may have been followed for the teachers, but it was largely ignored for PERS members. 
Another abuse! This needs to be corrected. Across the board, all those that were hired 
back under the current law, need to have an adjustment made so their salary reflects Step 
A, Secondly, they need to repay the money they illegally took from the state. Somebody 
has to be accountable! SB24 needs to clearly reflect that rehircs will start at step A. 
Grandfathering this illegal action is not the right thing to do.

I
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• Cronyism at it’s worst.

The way it works under the current law, if  you are in the "good old boys or girls club" 
you are guaranteed to get your job  back after you retire for a minimum or 30 days. 
However, if  you are not a favored son or daughter there is no guarantee that you will be 
hired back into the job  you ju s t vacated. Almost everyone in any given divison knows 
when someone will be hired back into their job  after the 30 day wait, and therefore 
subordinates and others reiusc to apply for the position knowing full well they will not be 
hired.

One way to even the playing field would be to increase the minimum jO-aay wait to 360 
days. So, if  someone retired they would have to wait a year before reapplying for a state 
job. That would allow junior employees a fair opportunity to apply for and possibly 
obtain, a promotion that they would not otherwise have a chance at getting.

• Widespread abused of the current law.

Instead o f applying the retire and rehire law to just a few isolated cases where recruitment 
may be difficult, it has been applied widely and has become standard operating 
procedure in state government. Even clerks have been hired back! There is absolutely 
no way to safeguard against this. There are just too many ways around it. Currently SB24 
is very vague in addressing this issue.

• Double-dipping is very bad PR

I’ve had people stop m e at the grocery store to ask how state employees are permitted to 
retire and be hired back into the position they just vacated. They were very upset and 
called the employees "double-dippers” among other terms.

Summary
In summary, I’m encouraging you to vote against this legislation. I f  you decied in favor 
o f the bill, perhaps you will consider my comments for improving it. In case you are 
wondering, yes, I ’m in a position to retire and be rehired, so i f  passed, this bill could 
potentially benefit me. However, I'm  opposed to the bill because it leads us down a path 
of keeping older, more expensive employees, who are not contributing to PERS, while at 
the same time, precluding junior employees from becoming more experienced and 
advancing their careers.

Under the current retire and rehire law, the state was given 3 more years to tr n 
employees to fill potential vacancies, the law sun-setting this year. Extending h e  sunset 
clause, via SB24, only serves to exacerbate an already bad situation caused by the initial 
bill (law). We will all be facing a much worse situation 4 years from now if  this bill 
passes into law. The current retire and rchirc law has caused junior employees, who have

<?
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been trained for many years, to depart from state service and many more have begun the 
process o f  looking for alternative employment. Our children will not stay in the state 
unless they can find jobs. If  wc continue to keep the “dead wood” at the top, those jobs 
will not be available to our children.

Under the current retire and rehire law, the sunset date was very clea,r as was the fact mat 
these folks could no longer double-dip (collect 2 paychecks) as o f  the sunset date. 
Everyone was made aware o f  those facts by the state prior to making their decision.
L et's not grandfather these select individuals into the program! If those who returned to 
work under the current retire and rehire law, want to continue to work after the sunset 
date, they should be allowed to do so. However, they would be treated as regular 
employees, contributing to PERS and accruing service time. They would not be allowed 
to collect a retirement check in addition to their paycheck. This seems like a fair 
compromise.

M T  Barnhart 
11276 Bells Flat Road 
Kodiak, AK 99615
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T o : Kathy Lea
Retirement Manager
D ivision o f Retirement an> Benefits
Department o f Administration

T h ru : Danielle Groghan
Regional Counselor 
D ivision o f Retirement and Benefits 
Department o f Administration

From : Linda Weed
Retirement Specialist
D ivision o f Retirement and Benefits
Department o f Administration

Date: A p ril 8, 2005

P h o n e : 465-4460

Subject: Rehired Retirees 
State o f Alaska

Per your request, the fo llow ing is a report n rehired retirees that have come back to work with 
the State o f Alaska since the inception o f HB 242. The State has re-employed 196 retirees 
under HB 242. O f this total, 143 retirees are s till employed, and 53 have since separated from 
employment. The breakdown by department is as follows:

O ffice o f th e  G o v e rn o r  h as  h ired  a to ta l o f 2 re tire e s :
1 Deputy D irector (s till employed)
1 D irector (no longei employed)

D e p a rtm e n t o f  A d m in is tra tio n  has h ire d  6 re tire e s :
1 Administrative Clerk (no long” ; employed)
1 Attorney (still employed)
1 Human Resource Manager (no longer employed)
1 M otor Vehicle Representative (still employed)
1 Retirement Technician (no longer employed)
1 Systems Programmer (still employed)

D e p a r tm e n t o f  L aw  h as  h ire d  5 re tire e s :
4 Attorneys (all still employed)
1 Law O ffice Assistant (still employed)

D e p a r tm e n t o f R evenu e lias h ired  4 re tire es :
2 Administrative Clerks (both s till employed)
1 Director (still employed)
1 Investigator (no longer employed)
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D e p a r tm e n t o f E d u c a tio n  a n d  E a rly  D ev e lo p m en t h as h ire d  5 re tire e s :
1 A ccounting  T echn ician  (still em ployed)
1 G rants A dm inistra tor (still em ployed)
1 M useum  Security  C lerk  (still em ployed)
1 Program  C oordinato r (still em ployed)
1 Secretary  (still em ployed)

T h e  D e p a r tm e n t o f H e a lth  a n d  S ocial S erv ices h as  h ire d  22 re tire e s :
1 A ccountant (still em ployed)
3 A dm inistrative C lerks (all still em ployed)
1 A dm inistrative M anager (no longer em ployed)
1 C ertified N urses Aide (no longer em ployed)
1 C h ild ren ’s Services M anager (still em ployed)
2 E lig ib ility  Technicians (sliil em ployed)
1 Facilities M anager (no longer em ployed)
2 H & SS Planners (both still em ployed)
1 Investigator (no longer em ployed)
1 M aintenance W orker (still em ployed)
I M ental H ealth C linician (no longer em ployed)
1 N urse (still em ployed)
1 P io neer’s H om e A dm inistrator (still em ployed)
1 Program  C oordinator (still em ployed)
2 Research A nalysts (1 still em ployed, 1 no longer em ployed)
1 Social W orker (still em ployed)
1 S taff Physician (still em ployed)

D e p a r tm e n t o f L a b o r  h as h ire d  5 re tire es :
3 A nalyst Program m ers (1 still em ployed. 2 no longer em ployed)
2 C om m unity  D evelopm ent Specialists (no longer em ployed)

D e p a rtm e n t o f  C o m m erc e , C o m m u n ity , a n d  E co n om ic  D e v e lo p m en t has h ire d  4 re tirees : 
1 Investigator (no longer em ployed)
1 Local G overnm ent Specialist (no longer em ployed)
1 Utility F inancial Analyst (still em ployed)
1 W arehouse M anager (still working)

D e p a r tm e n t o f  M ilita ry  an d  V e te ra n s  A ffa irs  has h ire d  2 re tire e s :
1 D eputy C om m issioner (still em ployed)
1 Security  G uard (no longer em ployed)

D e p a r tm e n t o f N a tu ra l  R eso urces h as  h ired  11 re tire e s :
1 A dm inistrative Clerk (still em ployed)
1 D eputy C om m issioner (still em ployed)
1 H abitat B iologist (no longer em ployed)
4 Natural R esource M anagers (all still em ployed)
I O perations M anager (still em ployed)
1 Project C oordinator (still em ployed)
1 R ecorder (still em ployed)
1 Special A ssistant to the C om m issioner (still em ployed)
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D e p a rtm e n t o f  F ish  a n d  G am e h as h ired  50 re tire es :
3 A dm inistrative C lerks (2 still em ployed, 1 no longer em ployed)
2 A ircraft P ilo ts (both still em ployed)
1 A nalyst P rogram m er (no longer em ployed)
1 Program  C oordinato r (still em ployed)
2 A ssistant D irectors (1 still em ployed, 1 no longer em ployed)
4 B iom etriciaris (all still em ployed)
1 C om m issioner (still em ployed)
1 Crim inal Justice P lanner (no longer em ployed)
1 D eputy C om m issioner (still em ployed)
1 D irector (still em ployed)
4 Fish and W ildlife Technicians (2 still em ployed, 2 no longer em ployed) 
20 F isheries B iologists (17 still em ployed, 3 no longer em ployed)
2 F isheries Scientists (both still em ployed)
1 Fisheries T echnician  (still em ployed)
1 Program  C oordinato r (still em ployed)
1 Publications T echnician (still em ployed)
1 Regional Supervisor (still em ployed)
1 Second M ate (still em ployed)
1 Secretary (still em ployed)
1 W ildlife B iologist (no longer em ployed)

D e p a rtm e n t o f P u b lic  S afe ty  h as h ired  21 re tirees :
1 Building Plans E xam iner (still em ployed)
3 Public Safety C aptains (all still em ployed)
1 C om m issioner (still em ployed)
1 Public Safely Corporal (no longer em ployed)
1 D eputy C om m issioner (still em ployed)
1 Engineer (still em ployed)
3 Investigators (2 still em ployed. 1 no longer em ployed)
2 Public Safety L ieutenants (1 still em ployed, 1 no longer em ployed)
1 Public Safety M ajor (no longer em ployed)
1 Risk M anagem ent O fficer (still em ployed)
6 Troopers (all still em ployed)
1 Public Safety Technician (still em ployed)

D e p a rtm e n t o f  E n v iro n m e n ta l C o n se rv a tio n  h as h ire d  2 re tire e s :
1 C h ief o f E nvironm ental Health Labs (no longer em ployed)
1 E nvironm ental Specialist (still em ployed)

D e p a rtm e n t o f C o rre c tio n s  has h ired  13 re tire e s :
2 A dm inistrative C lerks (1 still em ployed, I no longer em ployed)
1 A dm inistrative M anagers (still em ployed)
1 A nalyst P rogram m er (still em ployed)
3 C orrectional O fficers (all still em ployed)
1 C orrectional Superintendent (still em ployed)
I M aintenance Specialist (no longer em ployed)
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D e p a r tm e n t o f  C o rre c tio n s  (co n tin u ed )

1 M edical Records A ssistant (no longer em ployed)
1 M ental H ealth C lin ician  (no longer em ployed)
1 Probation  O fficer (no longer em ployed)
1 P rocurem ent Specialist (still em ployed)

D e p a rtm e n t o f T ra n s p o r ta t io n  an d  P u b lic  F acilities h as  h ire d  31 re tire e s : 
1 A ccountant (still em ployed)
1 A irport Safety  O fficer (still em ployed)
4 A irport Screening O fficers (2 still em ployed, 2 no longer em ployed) 
1 A nalyst P rogram m er (no longer em ployed)
1 A ssistant C om m issioner (still em ployed)
6 Engineers (5 still em ployed, 1 no longer em ployed)
1 E ngineering  A ssociate (no longer em ployed)
1 E ngineering  A ssistant (still em ployed)
1 E nvironm ental Services (still em ployed)
2 E quipm ent O perators (1 still em ployed, 1 no longer em ployed)
1 Leasing O fficer (no longer em ployed)
1 O iler (still em ployed)
1 Regional D irector/A ssistant D irector (no longer em ployed)
1 R ight o f W ay A gent (still em ployed)
1 Special A ssistant to the C om m issioner (still em ployed)
1 Survey Lead (no longer em ployed)
1 Technical Engineer (still employedO
2 T hird  M ates (1 still em ployed, 1 no longer employedO
1 T ransportation  M aintenance Superintendent (still em ployed)
1 Transportation  P lanner (still em ployed)
1 Vessel Scheduling  C oordinator (still em ployed)

A lask a  C o u r t S ystem  h as  h ired  13 re tire e s :
1 A dm inistrative A ssistant (still em ployed)
1 A ssistan t CM S Project M anager (still em ployed)
1 B ailiff (still em ployed)
4 D eputy  C lerks (3 still em ployed, 1 no longer em ployed)
1 Facilities M anager (still em ployed)
1 L eg alT echn ic ian  (no longer em ployed)
1 Rural C ourt T rain ing A ssistant (no longer em ployed)
1 Special Projects M anager (still em ployed)
1 S tate Law  Librarian (still em ployed)
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DEPARTMENT OF ADMINISTRATION

PO BOX 110203 
JUNEAU. AK 99811-0203 
TDD: (907) 465-2805
FAX. (907) 465-3086
PHONE: (907) 465-4460
TOLL-FREE 1-800-821-2251

FRANK H. MURKOWSKI, GOVERNOR

D IVISIO N O F R E T IR E M E N T  AN D  B E N E F IT S

M a rc h  3 . 2 0 0 5

T h e  H o n o ra b le  G e n e  T h e r r ia u l t  
S e n a te  S ta te  A ffa irs  C h a ir  
A la sk a  L e g is la tu re  
S ta te  C a p ito l R oom  119  
J u n e a u .  AK 9 9 8 0 1 -1 1 8 2

Re: R e tire e  R e tu r n  to  W o rk  
P ro g ra m

D e a r  S e n a to r  T h e r r ia u lt :

D u r in g  a  re c e n t  p r e s e n ta t io n  to  th e  S e n a te  S ta te  A ffa irs  C o m m itte e  o n  
th e  e ffe c ts  o f  HB 2 4 2 , R e tire e  R e tu r n  to  W o rk  P ro g ra m , a d d i t io n a l  
in fo rm a tio n  w a s  r e q u e s te d  b y  th e  c o m m itte e .

T h e  D iv is io n  h a s  p r e p a re d  a  r e s p o n s e ,  w h ic h  y o u  will fin d  e n c lo s e d  w ith  
th is  c o v e r le t te r .  If  y o u  h a v e  a n y  f u r th e r  q u e s t io n s ,  o r  if  w e c a n  p ro v id e  
a d d it io n a l  a s s i s t a n c e  in  th i s  m a t te r ,  p le a s e  le t m e  k n o w .

S in c e re ly ,

K ^
M elan ie  M illh o m  
D ire c to r

M M /K S L /k s l
E n c lo s u re

cc: S e n a to r  W a g o n e r
S e n a to r  H u g g in s  
S e n a to r  D av is  
S e n a to r  E lto n

Note Please include your social secunty number in all correspondence and requests concerning your benefits.



Senate State Affairs Committee
HB 242 Follow-Up
March 3, 2005

Q u estio n : W h a t w ere  th e  ca lcu la ted  sav in g s fo r e m p lo y e rs  w ho re h ire d  re tire d  
m em b ers  u n d e r  HB 242?

Since rehired retirees w aived participation in the retirem ent system s, payroll inform ation 
w as not reported to the retirem ent system s. H ow ever, the S tate o f  A laska has provided the 
attached spreadsheet show ing $1,091,720 in savings as a representation o f the potential 
savings experienced.

Q u es tio n : W h a t w e re  th e  age d e m o g ra p h ic s  o f  1IB 242 re tire e s  w ho p a r tic ip a te d  in 
th e  re h ire  p ro g ra m ?

Teachers' R etirem ent System  (TRS)

A ge a t 
R e tire m e n t

40-44 45-49 50-54 55-59 60-64 65+

No. R etirees 7 45 63 65 14 5

Public E m ployees' Retirem ent System  (PERS)

A ge a t 
R e tire m e n t

40-44 45-49 50-54 55-59 60-64 65+

No. R etirees 15 50 46 172 41 16

Q u es tio n : C a n  you  p ro ac tiv e ly  d e te rm in e  w ho  w as ad v ised  in w h a t m a n n e r .

In general, w e can state that Retirem ent personnel counseled  about tw enty o f  the 
participating em ployers regarding our understanding o f the bill provisions. W e also 
believe we actively  counseled  in person, by letter and by phone about 175 individuals w ho 
are participating  in the program . A spot search o f 20 PERS and TRS m em ber m icrofiche 
records has not indicated any letters to m em bers specifically  about this issue. However, 
our understanding o f this provision has been part o f o u r Retirem ent Process sem inars for 
both PERS and TRS for the duration of the legislation and we estim ate we have d istributed 
the rehire inform ation to approxim ately  2,000 m em bers.

Q u es tio n : W h a t is th e  p e rce n t o f  em ployees w ho  w ere  en ro lled  in th e  p ro g ra m  w ho 
h av e  th en  left.

System Total W aivers Filed Total Active 
W aivers

% Retirees Leaving 
the Program

PERS 297 211 30%
TRS 187 124 34%

Senate Slate A ffa irs I IB  242 Follow-Up 1 03/03/05



Question: What was the total number o f teachers aides and where were they located?

T here were 7 teachers aides hired. The m ajority  w ere w ith N orthw est A rctic School 
D istrict and the Kenai Peninsula Borough School D istrict. T here  w ere 3 hired by the 
A nchorage School D istrict, 2 in Special Education and 1 in Indian Education.

Senate State Affairs MB 242 Follow-Up 2 03/03/05
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U l c f m j n i s t r a i i o  e
F R O M  T H E  O F F I C E  O F  T H E  G O V

Frank H. Murkowski STATE OF A LASKA March 08,2005
GOVERNOR O FF ICE OF THE GOVERNOR

J uneau

A D M IN IS T R A T IV E  O R D E R  N O . 225 

F IN D IN G S

I. Frank H. M urkow ski, G overnor o f the State o f A laska, m ake the follow ing findings:

1. Provisions o f ch. 57, SLA 2001, com m only  known as the retiree rehire provisions 
o f  HB 242, perm it certain retirees who return to work in positions norm ally  covered by the 
public em ployees’ and teachers’ retirem ent system s to waive active coverage under the 
retirem ent system s and continue to receive state retirem ent benefits while working.

2. The puiposc o f the retiree rehire provisions o f HB 242 is to provide a m anagem ent 
tool to help address existing  and anticipated recruitm ent problem s faced by public 
em ployers who participate in the retirem ent system s. The executive branch o f state 
governm ent is currently  facing dem onstrated recruitm ent difficulties in a variety o f jo b  
classes, particularly those jo b  classes that require specific education o r that require a strong 
professional w ork history that is usually gained over a period o f time w orking in a 
professional field.

3. C onsistent application o f the retiree rehire program  o f I IB 242 is c.'.jvmally 
im portant for recruitm ent for positions in the classified service to ensure that the principles 
o f  collective bargaining are consistently  met. Furtherm ore, it is essential that m anagers m 
all state agencies anticipate and plan for the eventuality o f retirem ent o f  the state's seasoned 
w orkforce in the classified service in a m anner that does not underm ine the sta te’s 
w orkforce o r create m orale problem s am ong less experienced staff w ho arc preparing for 
prom otional opportunities created by retirem ent o f their cow orkers.

4. The retiree rehire provisions o f 1 IB 242 sunset on July 1. 2005. and legislation 
extending the use o f this valuable m anagem ent tool and addressing participation by current 
rehired retirees is unlikely to pass and be enacted into law unless the retiree rehirc program  
is properly m anaged to meet the Legislature's original intent.

O R D E R

U nder the authority  o f art. Ill, secs. 1 and 24, o f the A laska C onstitution, I. Frank 11. 
M urkow ski, G overnor o f the State o f A laska, order the follow ing regarding appointm ent of 
.ch ircd  retirees to positions in the classified  serv ice o f the executive branch o f stale 
governm ent:

I. T he hiring authority shall use the follow ing com petitive process for recruitm ent:

h ttp://gov.statc .ak .us/adm in-ordcrs/225.htm l 3/14/2005
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A. an applicant m ust be recruited through a com petitive process before an 
appointm ent is m ade;

B. the recruitm ent must have been posted on W orkplace A laska for at least 15 
days before an ap p r intm ent is made;

C. the hiring authority  must consider all applicants before m aking the 
appointm ent; and

D. if the selected  applicant w ould be appointed using the retiree rehire 
provisions o f  HB 242, the applicant must have been separated  from state service for 
at least 30 days.

2. Before a position is offered to an applicant using the retiree rchire provisions o f I IB 
242:

A. the recruitm ent described in (1) o f  this O rder m ust have resulted in an 
applicant pool of few er than five qualified, elig ible, and available applicants;

B. the hiring authority must dem onstrate why no o ther applicant will have 
the know ledge, skills, or ability to perform  the duties o f the positions after the full 
probationary  period; and

C. the approval for the hire must have been secured in writing from the 
d irecto r o f  personnel in the Departm ent o f  A dm inistration.

3. W ithin 60 days after receipt o f the d irector o f  personnel's  approval under (2)<C) of 
this O rder and the acceptance of the position by the person under the retiree rehire 
provisions o f HB 242, the hiring authority shall work with the division o f personnel in the 
D epartm ent o f  A dm inistration to develop a plan that addresses:

A. the critical com ponents o f the position:

B. the know ledge, skills, and abilities that need to be developed in the 
w orkplace to assure that the work can be accom plished when the relnrcd retiree 
leaves state service; and

C. a developm ent plan for accom plishing the transfer o f know ledge.

4. Step placem ent for the salary o f an appointee under the retiree rchire program  of 
I IB 242 shall be determ ined  by the hiring authority in accordance w ith applicable statutes, 
personnel rules, co llective bargaining agreem ents, and enforceable policies and procedures.

5. S tate agencies arc encouraged to develop a strategic view o f hum an resource 
needs, including the developm ent o f a w orkforce plan, with the assistance o f the division of 
personnel, to address the future needs o f  the state agency.

http ://gov.state .ak .us/adm in-orders/225.him l 3/14/2005
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In this O rder, "state agency" m eans a departm ent, office, o r o ther organizational unit of 
the executive branch o f state governm ent; "state agency" includes a state board, 
com m ission , authority , or independent state agency assigned 10 a departm ent for 
adm inistrative purposes.

A P P L IC A B IL IT Y

This O rder applies to all appointm ents m ade to the classified  service o f  the executive 
branch o f state governm ent on or after the effective dale o f th is Order.

This O rder takes effect im m ediately.

DATED at Juneau, A laska, this 8th day o f M arch, 2005.

DEFINITION

/s/F rank  H. M urkowski 
G overnor

W W W .G O V .S T A T E .A K . US
Administrative Orders 2Q1-present | Contactjne Governor | Webmaster | State ol Alaska

http ://gov.statc.ak .us/adm in-ordcrs/225.htm l 3/14/2005
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SESSTON ADDRESS:
Ala a State Capitol 

Juneau, Alaska 99801-1182 
(907) 465-4925 

Fax: (907) 465-3517 
Toll Free' I-800-821-4925

S e n a t o r  Q a r y  S t e v e n s

A la s k a  S ta te  L e g is la tu re

INTERIM ADDRESS: 
112 Mill Bay Road 

Kodiak, Alaska 9^615 
(907) 486-4925 

Fax: (907) 486-526-!

S p o n s o r S ta te m e n t 

C S S S  S B  2 4 (H E S )

"An Act > elating to reemployment o f and benefits for retired teachers and public employees and 
to teachers or employees who participated in retirement incentive programs and are 
subr?quently reemployed as a commissioner; repealing secs. 5,7, and 9, ch. 58, SLA 2001; 
providing fo r an effective date by amending the delayed effective date fo r secs. 3, 5, 9 and 12, ch. 
57, SLA 2001, and repealing sec. 13, ch. 58, SLA 2001, which is the delayed effective date fo r 
secs. 5,7. and 9, ch. 58, SLA 2001; and providing fo r an effective date. ”

CS SS SB 24 (HES) would extend a program  that was established in 2001 that allow s retired 
teachers and public em ployees that retired under normal retirem ent or those individuals that 
retired under the Retirem ent Incentive Program (RIP) and are subsequently  reem ployed as a 
com m issioner; to return to the w orkforce without foregoing their retirem ent benefit payments 
during their period o f  return. However, in o. Je r  to keep this program  cost-neutral, an 
em ployee selecting  this option would not accrue additional retirem ent credit w hile being 
reem ployed. In addition, an em ployer that utilizes this program  will be required to pay any 
increase in unfunded liability that results to the retirement system  as a result o f  em ploying a 
retiree.

To ensure that abuses to the program  to do not occur, a provision has been added to the bill 
that will require a governing body o f  a political subdivision or public organization that 
anticipates using this program , to adopt a police by resolution, that perm its em ploym ent o f  a 
retiree w hen they can show  that a true shortage o f  qualified applicants exist. This provision 
already exists for the reem ploym ent o f  TERS em ployees.

In an effort to do the sam e thing for state governm ent, G overnor M urkow ski signed 
adm inistrative Order No. 225 on M arch 811' requiring state agencies to adopt a strict 

competitive, process for recruitm ent and get approval from the D irector o f  Personnel in order 
to use this program .

Phis legislation will provide a m anagem ent tool to assist A laska’s public em ployers who are 
having difficulty  filling vacancies. It will also enable em ployers to develop plans that 
address the know ledge, skills, and abilities that need to be transferred or developed to assure 
the w ork can be accom plished when the reem ploym ent provisions sunset on July I. 2009.

I urge you to support this legislation.
Updated 3/17/05

Senate District R 
Scnator.Gary_Stevens®le|>is.state.ak.iiN



FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Rev is ion  D a le /T im e  (N ote  if correc t ion) :  n.)__________________
Title An a c t  re la t ing  to  re e m p lo y m e n t  of retired

t e a c h e r s  a n d  public e m p lo y e e s . . .___________

Fiscal Note Number

Bill Version:

(S) Publish Date:

1

C S S S S B  24(HES)
3 /1 8 /2 0 0 5

Dept.  Affected: 
> D U
C o m p o n e n t

S ta te w id e
S ta te w id e
S ta te w id e

S p o n s o r
R e q u e s t e r

S e n .  G a ry  S t e v e n s
S e n a t e  H E S

Expenditures/Revenues

C o m p o n e n t  No 

( T h o u s a n d s  o f  D o l la r s )
Note:  A m o u n ts  d o  no t  in c lu d e  inflation u n l e s s  o th e rw is e  n o te d  below.
O P E R A T IN G  E X P E N D IT U R E S FY 2 0 0 6 FY 2 0 0 7 FY 200 8 FY 2 0 0 9 FY 2 0 1 0 FY 2011
P e r s o n a l  S e r v i c e s 00 0.0 0.0 0.0 0.0 0.0
Travel
C o n trac tu a l
S u p p l ie s
E q u ip m e n t
Lan d  & S t ru c tu re s
G ran*s & C la im s
M is c e l la n e o u s

TO T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A PIT A L  E X P E N D IT U R E S  i

IC H A N G E  IN R E V E N U E S  ( ) 8
FUND S O U R C E ( T h o u s a n d s  of Dollars)
1 00 2  F e d e ra l  R e c e ip t s
1 003  G F  M atch
1 004 G F
1 00 5  G F /P r o g r a m  R e c e ip t s
1037  G F /M enta !  Health
O th e r  (Specify Type--Do nol abbreviale)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y ir  (FY 2005)  c o s t : 00
C h e c k  t h i s  b o x  (X) if f u n d i n q  fo r  t h i s  bill i s  i n c l u d e d  in t h e  G o v e r n o r ' s  FY 2006 b u d g e t  p r o p o s a l :

P O S IT IO N S
Full-t ime
P ar t - t im e
Tem porary '

A N A LY SIS: (Attach a  separate paqe i(necessary)
T h i s  bill will e x t e n d  t h e  R e t i r e e  R e t u r n  to  W o r k  P r o g r a m  (H B  2 4 2  2 0 0 1 )  for t e a c h e r s  a n d  p u b l i c  e m p l o y e e s  
s c h e d u l e d  to  s u n s e t  o n  J u l y  1, 2 0 0 5 .  S B  2 4  w o u l d  e x t e n d  th i s  p r o g r a m  to  c o n t i n u e  until to  J u l y  1, 2 0 0 9

F o r  t h e  P u b l i c  E m p l o y e e s '  R e t i r e m e n t  S y s t e m ,  t h e  a c t u a r i a l  c o n s u l t a n t  h a s  c o m p u t e d  th is  l e g i s l a t i o n  to  h a v e  
n o  e f f e c t  o n  e m p l o y e r  c o n t r i b u t i o n  r a t e s  until  t h e  n u m b e r  o f  m e m b e r s  e l e c t in g  t h e  w a i v e r  r e a c h e s  5 0 0  F o r  
t h e  T e a c h e r ' s  R e t i r e m e n t  S y s t e m ,  o u r  a c t u a r i a l  c o n s u l t a n t  h a s  c o m p u t e d  th i s  l e g i s l a t i o n  to  i n c r e a s e  T R S  
e m p l o y e r  c o n t r i b u t i o n  r a t e  w i th  o n ly  1 0 0  p a r t i c i p a n t s .  A  d e t a i l e d  a n a l y s i s  i s  a t t a c h e d

P r e p a r e d  by: 
Division

A p p ro v e d  by 
A g en cy

M elan ie  Millhorn, Director P h o n e  4 6 5 - 4 4 0 8
R e t i re m e n t  a n d  B enef i ts D a te /T im e  3 /7 /0 5  12:57 PM

Mike T ibb ies ,  D e p i / y  C o m m iss io n e r D a te  3 /7 /2 0 0 5
Department of Administration
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1 FISCAL NOTE # 1

ANALYSIS CONTINUATION

STATE OF ALASKA BILL NO. CS3SSB 24(HES)
2005 LEGISLATIVE SESSION

E x a m p l e s  o f  i m p a c t  o n  P E R S  a n d  T R S  e m p l o y e r s  a r e  a s  fo l lo w s :

TRS
Number of PERS Members
Members Increase in Average Members Increase in Average TRS Currently
Electing the PERS Employer Currently Employer Contribution On
Waiver Contribution Rate On Waiver Rate Waiver

100 n t g l i b l e 211 0. 0 2 % 124
5 0 0 0 . 0 1 % 0 . 1 0 %

1.000 0 . 0 2 % 0 . 2 0 %

N o t e :  T h e  f i s c a l  a m o u n t  n o t e d  b e l o w  r e p r e s e n t s  t h e  n u m b e r  o f  r e t i r e e s  p r e s e n t l y  e n r o l l e d  fo r  t h e  p e r i o d  o f  2 0 0 1
to  N o v e m b e r  3 0 .  2 0 0 4 .  S h o u l d  t h e  m e m b e r s h i p  l e v e l s  i n c r e a s e  t h e  f is c a l  c o s t  w o u l d  i n c r e a s e  b a s e d  o n  t h e  t a b l e  s h o w n
a b o v e .

S a la r i e s  (in rate Annual  co s t
PERS 000's) i n c re a s e  % (in 0 0 0 's )

S t a t e  o f  A l a s k a 7 3 2 ,4 2 9 .5 0 0 0% O.GO
J u n e a u  B o r o u g h  a n d  S c h o o l  D is t r ic t 5 0 .9 4 7  0 0.00% 000
A n c h o r a g e  M u n ic ip a l i ty  a n d  S c h o o l  D is t r ic t 1 94 .9 3 0 .9 0.00% 0.00
U n i v e r s i t y  o f  A l a s k a 113 ,0 9 o  ? 0 00% 0.00
F a i r b a n k s  B o r o u g h  a n d  S c h o o l  D is t r ic t 4 4 ,6 1 0  4 0.00% 000
N o r t h  S l o p e  B o r o u g h  a n d  S c h o o l  D is t r ic t 58 3 21 .6 0.00% 0 00
M a t - S u  B o r o u g h  a n d  S c h o o l  D is t r ic t 2 7 .5 7 8 .6 0.00% 000
All o t h e r  P E R S  e m p l o y e r s 2 3 8 ,2 5 6  3 0.00% 0.00

T o t a l  S 1 .4 6 0 .1 7 0 .5  0  0 0
Reflects membership of 211 which results in a negligible _ jst.

TRS
All S c h o o l  D i s t r i c t s  T R S  s a l a r i e s  5 2 5 ,6 1 4 .0
S t a t e  o f  A l a s k a  T R S  s a l a r i e s  7 ,0 15 .9

T o ta l
Reflects membership of 124 which results in a .02% increase in employer rates.

Total Annual Cost to PERS and TRS 106.53

A S  2 4 . 0 8 . 0 3 6  F I S C A L  N O T E S  O N  B IL L S  A F F E C T I N G  S T A T E  R E T I R E M E N T  S Y S T E M S ,  r e q u i r e s  a n  a d d i t i o n a l  a n a l y s i s  
o f  t h e  l o n g  t e r m  a n d  s h o r t  t e r m  c o s t s  t o  t h e  s t a t e  if a  bill i s  a d o p t e d ,  a s  w e ll  a s  t h e  i m p a c t  o f  t h e  bill o n  t h e  a c t u a r i a l  
s o u n d n e s s  o f  t h e  f u n d s .  T h e  a n n u a l  c o s t  is  a s  i n d i c a t e d  a b o v e

0 0 2 %  1 05  12
0 .02%  1 4 0

106 .53
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L E G A L  S E R V I C E S
DIVISION O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  

L E G IS L A T IV E  A F F A IR S  A G E N C Y
(907)  4 6 5 - 3 8 6 7  o r  4 6 5 - 2 4 5 0  S T A T E  O F  A L A S K A  S ta l e  Capitol
FAX ( 9 0 7 )  4 6 5 - 2 0 2 9  J u n e a u ,  A la s k a  998 01  -1 18 2
Mail S t o p  310 1  D e l iv e r ie s  to: 1 29  6 th  St. ,  R m .  3 2 9

M E M O R A N D U M  March 17, 2005

S U B JE C T : CSSSSB 24(H ES) (W ork Order No. 2 4 -L S 0 2 11 \Y)

T O : Senator F red  D ) ^on
Attn: Jason Hooley

F R O M : Barbara R. C r a v e t ^ v ^ ^ ^
Legislative C o u n s e l ] / ^

Attached is the H ES com m ittee substitute as am ended by the conceptual am endm ent you 
provided. I w ould like to call your attention to the scope o f the changes made in the 
amendment. P lease be aware that the am endm ent in this version only relates to shortages 
for Alaska Public Em ployees' Retirem ent System  (PERS) em ployers who are political 
subdivisions or public corporations. The requirem ent o f a prior finding of employee 
shortages, a 30 day separation and a com petitive hiring process will only apply to 
members of political subdivisions or public corporations that participate in PERS.

The am endm ent, which is found in section 4 o f the bill, was made by adding new 
subsectn ns to AS 39.35.150. The am endm ent follows the construction of AS 14.20.135 
which provides for rehinng retired teachers when there are teacher shortages.1 Members

1 Sec. 14.20.135. Em ploym ent o f retired teachers because o f shortages.

(a> A school district o r regional educational attendance area that has or anticipates 
having a shortage o f teachers qualified to teach in a particular d iscip line or specialty may, 
by resolution, adopt a .p o licy  that perm its the em ploym ent of retired teachers who are 
qualified to teach in the discipline or specially in accordance with this section. The 
policy m ust describe the circum stances that constitute the shortage. If a shortage of 
teachers exists as described in the policy, the district o r attendance area shall notify the 
adm inistrator o f the teachers’ retirem ent system (AS 14.25) that it is hiring retired 
teachers under this section.

(b) A teacher who retired under AS 14.25.110(a) and is subsequently reemployed 
under this section may, within 30 days after the date or i ^employm ent, elect to continue 
receiving retirem ent benefit paym ents undci AS 14,25 during the period o f reemployment 
by filing a w aiver of coverage as set out in AS 14.25.043(b).

(c) A school district or regional educational attend tncc area may not employ a 
tcac;.cr. principal, or adm inistrator who participated in a letirem cnt incentive program 
under ch. 26, SLA 1986; ch. 89, SLA 1989; ch. 65, SLA 19% ; ch. 4, FSSLA 1996; or ch. 
92, SLA 1997, under this section.



who retired under AS 39.35.270(a) and who return to work for PERS employers, such as 
the State o f Alaska, may make the election under AS 39.35.150(b) without the member's 
em ployer having to find a shortage in the m em ber’s job  class, and the m em ber will not 
have to have a separation o f  at least 30 days or be rehired only  after a com petitive hiring
process.

If you wish to require PERS em ployers who are not political subdivisions or public 
corporations to establish a shortage in a jo b  class and other such requirements, 
AS 39.35.150 will need further changes.

If  I may be o f further assistance, please advise.

BRC:m ed
05-189.m ed

Enclosure

Senator Fred  Dyson
March 17, 2005
Page 2

(d) A retired teacher em ployed under this section is not elig ible to acquire, 
m aintain, or reacquire tenure under AS 14.20.150.



MERCER
Human Resource Consulting One Union Square

600 University Street, Suite 3200 
Seattle. WA 98101-3137 
206 808 8800 Fax 206 382 0627 
www.mercerHR.cBni

R E C E IV E D

September 2, 2004

M s. Melanie Millhom 
Director o f Retirement and Benefits 
State o f  Alaska 
Department o f Administration 
Division o f Retirement and Benefits 
P.O. Box 110203 
Juneau, AK 99811-0203

Subject:
Retiree Return under HB 242/SB 149

Dear Melanie:

As you described in your August 10 email, the legislation enacted in July o f 2001 allows PERS 
and TRS retirees who retired under the normal retirement provisions to return to covered 
employment. Such retirees can sign an irrevocable waiver allowing the member to continue to 
receive his or her retirement benefit. Neither the employer nor the employee makes furtl er 
contributions to the Retirement System. In your email you asked for an indication of the effect of 
this election on System funding. The chart that follows might help to illustrate this issue:

N u m b e r  o f I n c r e a s e  In A v e r a g e I n c r e a s e  In  A v e r a g e
M e m b e r *  E l e c t i n g P E R S  E m p l o y e r T R S  E m p l o y e r

t h e  W a i v e r C o n t r i b u t i o n  R a t e C o n t r i b u t i o n  R a t e

100 n e g l ig ib le 0 .0 2 %

5 0 0 0 .0 1 % 0 .1 0 %

1,000 0 . 0 2 % 0 . 2 0 %

A member who elects the waiver earns no additional benefits from the Retirement System. 
Therefore, such a member has no “normal cost" and there is no normal cost rate. However, a 
portion o f the employer contribution for each member is needed to amortize the Systems' 
unfunded past service liability. This portion is referred to as the “past service rate.” When a 
member elects the waiver, the payroll base that can be used to amortize the unfunded liability is 
reduced. A higher past service rate must be applied to the remaining payroll to arrive at the same 
payment towards the unfunded liability.

SEP 0 7 20M

Dlv. of Ret. & Benefits

Uirtfi j, Mcltn/u/i Compjntu

http://www.mercerHR.cBni


MERCER
Human Resource Consulting

R E C E I V E D

SEP 0 7 2MW

Div. o« Re t & Benefits

Page 2
September 2, 2004 
M s. M elanie M illhom  
State o f Alaska

The waivers have a greater impact on employer rate ror TRS than PERS. This is because (1) the 
total payroll for PERS is higher so the loss o f one m em ber’s contribution to the unfunded has a 
smaller impact and (2) the current past service rate for TRS is almost twice as high as PERS. Our 
analysis is extrem ely dependent on the current funded status o f the Systems. For example, if  the 
Systems w r s  100 percent funded and remained so, the waiver would have virtually no impact on 
employer rates.

W e based our analysis on actuarial valuation information as o f  June 30, 2003. We assumed 
annual earnings for returning retirees o f $46,000 for PERS and $64,000 for TRS. This is based 
on the average annual earning o f current active PERS and TRS members o f ages 55 to 59.

We hope you find this information helpful. Please call if  you have any questions.

Sincerely,

Robert M. Reynolds, ASA, MAAA

RMR/CMB/kxnp

Copy: Chris Byrnes
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FISHERMEN OF ALASKA

211 Fourth Street. Suit* 110 
Juneau, Alaska 99001-1172 

(907) 506-2020 
(907) 463-2545 Fax 

E-Mail: ufaOufa-flsii.org 
w»m.ufa-fi«fi.org

March 8, 2005 

Senator Fred Dyson, Chair
Senate Health, Education & Social Services Committee 
Alaska State Legislature 
State Capitol (Mail Stop 3100)
Juneau AK 99801-1182

Dear Senator Dyson,

United Fishermen o f Alaska (UFA) represents thirty-one Alaska commercial fishing 
groups and hundreds o f  individual fishermen, crew members and related businesses. The 
UFA Board o f Directors recently me', and discussed SB 24 regarding the retirement and 
reemployment o f certain public employees.

UFA supported House Bill 242 in 2001 as a way for the state to retain qualified biologists 
and administrative personnel in the Alaska Department o f Fish and Game. At that time, 
the management o f subsistence fisheries on federal waters was shifting to federal 
management and feocral pay scales were luring qualified fisheries personnel from Alaska 
Department o f Fish and Game. Alaska's highly regarded fisheries management requires 
the retention o f highly qualified employees with local knowledge.

UFA supports SB 24 to continue this worthwhile program to retain key fishery 
management personnel.

Respectfully,

Mark D. Vinse) 
Executive Director

MEMBER ORGANIZATIONS
AUfcXj Crab Cos IK ion - Alaska Oraggars Association • Alaska Long Bn* Fishermen s Association • Armstrong Keta ■ Al-s*a Processors Association 

Bristol Bay R tw rw • Concerned Area *M’ Fishermen • Cordova DwtrM Fishermen United • Oougla* Island Pink and Chum 
r rshing Vessel Owners Ai eacrerVvi • Grovndftsh Forum • Kanai Psnmsuls Fnhermen's Asoouetum - Kodiak Regional Aquaculture Association 

NortJi Pacific Fisheries Association - North Pacific Scallop Cooperative • Northern Southeast Regional Aquaculture Association 
Old Harbor Fishermen's Association • Petersburg Vassal Owners Association • Prince VVUkam Sound Aquacutur* Corporation 

Purse Se Vesoet Owner Association • Seafood Producers Cooparatiw* • Southeast Alaska Herring Seiners Marketing Association 
auulhoaitl A.tfgka Fbhawnan* Akkjnc* • Southeast Alaska Regional Dive Fisheries Association • Southeast Alaska Selnars Association 

Southern Southeast Ragional Aquao*um Association • United Catcher Boots • United Salmon Association • united Sooths sat Alaska GiKnettcri 
VaMaz Fisheries Development Association • Wectom Culf of Alaska Fisherman

UNITE



P.O.Box 8-2977 
Fairbanks, AK 9 
31 January, 2005

The Honorable Gary Stevens 
State Senate 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Dear Senator Stevens:

On June 30, 2005, provisions of HB 242 (2001) are scheduled to "sunset". 
Sometimes referred to as the retire/rehire bill, a portion of this legislation was 
intended to make State employment an attractive option to recently retired or 
retiring State employees, at the same time saving the State money and 
preserving corporate experience. It provided the incentive that returning 
employees could waive further State and personal contributions to their 
retirement account, in return for continuing to draw their original retirement pay 
(just as they would if they went to work for another employer).

For those retirees who were going to continue a working life anyway, their 
experience would be put to best use directly for the State, offsetting in part the 
losses due to "brain drain" -  losses that are expected to continue for the next 
several years. In the current issue of the Division of Personnel's “HR Solutions", 
it says “Over the next five years, 26% of the State employees are eligible to retire 
based on age, retirement tier, and years of service. In some occupational 
groups, the retirement rate is as high as 40%."

I'm writing to ask that you support elimination of that sunset provision, or 
extension of it by another four to five year term. That would carry the State past 
the current “clump" of retirements, and be long enough to make returning to State 
employment an attractive option to those intending to retire this year (before the 
sunset provision takes effect).

There is a second reason for this request. One of the recent staff opinions from 
the Attorney General's office on this subject interpreted the existing law to not 
only eliminate selection of the waiver option for retirees returning after June 30th, 
but also to withdraw that option from those retirees who have already returned to 
State employment under those provisions. This despite the language in the law 
that election of the waiver option is made irrevocably, “for the term of 
reemployment". I am one of these, having been rehired through the State's 
competitive hiring process a year and a half ago.



The original legislation was passed with little or no opposition, and rightfully so -  
it is a win-win situation for the State and for those employees who choose to 
make their second career and extension of the first.

Thank you for sponsoring SSSB 24, which would extend the sunset provision by 
several years. I appreciate your efforts to address this problem, and hope for the 
sake of those whose retirement is imminent that the proposed legislation can be 
passed and signed into law quickly.

Thank you.

Sincerely,

Gary C. Tyndall
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Suggested by: Administration

City of Kenai

RESOLUTION NO. 2005-02

A RESOLUTION OF THE COUNCIL OF THE CITY OF KENAI, ALASKA SUPPORTING 
LEGISLATION TO CONTINUE THE REHIRED RETIREE - EMPLOYMENT WAIVER 
PROVISION OF HB242 FOR THOSE MEMBERS CURRENTLY ENROLLED UNDER THIS 
PROVISION.

WHEREAS, m 2001 the State Legislature enacted HB242 which provided that retired 
PERS members could be rehired by PERS employers and continue to receive normal 
retirement benefits; and,

WHEREAS, the July 1, 2005 sunset provision in the bill was interpreted by the Alaska 
Division of Retirement and Benefits to be the final date to be reemployed under this 
program; and,

WHERCAS, the Division of Retirement and Benefits further stated in writing that “ai. 
member who is participating in the program and continues employment after July J. 
2005 will be allowed to continue participating in the plan"; and.

WHEREAS, the City and its eligible members relied upon the information provided by 
the Division of Retirement and Benefits; and,

WHEREAS, agreements with employees were negotiated in good faith and the stated 
terms and conditions should be honored.

NOW. THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF KENAI, 
ALASKA, that:

Section 1: The City Council of the City of Kenai supports legislation that will continue 
the Rehired Retiree -  Employment Waiver program enacted bv HB242 in 2001, for those 
members currently enrolled in that program.

Section 2 That such legislation will be acted on early in the 2005 session.

Section 3: That this resolution be sent to Governor Murkowski and all members of the 
Alaska State Legislature.

PASSED BY THE COUNCIL OF THE CITY OF KENAI, ALASKA, this fifth day of January,
2005.

PAT PORTER. MAYOR
ATTEST:

Carol L. Freas, City Clerk

Approved by F inance:
(12/21/2004) hi
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d jA ifm t B is ir a iiQ i
O H  T H E  O F F I C E  O F  T H E  G O V

Frank H. Murkowski
GOVERNOR

STATE OF ALASKA
OFFICE OF THE GOVERNOR 

J uneau

March 08, 2005

A D M IN IS T R A T IV E  O R D E R  N O . 2 2 5

FIN D IN G S

I, Frank H. M urkowski, Governor o f  the State o f  A laska, m ake the following findings:

1. Provisions o f  ch. 57, SLA 2001, com m only known as the retiree rehire provisions 
o f  HB 242, perm it certain retirees who return to work in positions norm ally covered by the 
public em ployees’ and teachers’ retirem ent system s to w aive active coverage under the 
retirem ent system s and continue to receive state retirem ent benefits while working.

2. The purpose o f  the retiree rehire provisions o f  HF> 242 is to provide a m anagem ent 
tool to help address existing and anticipated recruitm ent problem s faced by public 
em ployers who participate in the retirem ent system s. The executive branch o f  state 
governm ent is currently facing dem onstrated recruitm ent difficulties in a variety o f  job  
classes, particularly those job  classes that require specific education or that require a strong 
professional work history that is usually gained over a period o f  tim e w orking in a 
professional field.

3. Consistent application o f  the retiree rehire program  o f  HB 242 is especially 
im portant for recruitm ent for positions in the classified service to ensure that the principles 
o f  collective bargaining are consistently met. Furtherm ore, it is essential that m anagers in 
all state agencies anticipate and plan for the eventuality o f  retirem ent o f  the state's seasoned 
w orkforce in the classified service in a m anner that does not underm ine the state's 
w orkforce o r create m orale problems am ong less experienced sta ff who are preparing for 
prom otional opportunities created by retirem ent o f  their coworkers.

4. The retiree rehire provisions o f  HB 242 sunset on July 1, 2005, and legislation 
extending the use o f  this valuable m anagem ent tool and addressing  participation by current 
rehired retirees is unlikely to pass and be enacted into law unless the retiree rehire program 
is properly  m anaged to meet the Legislature's original intent.

U nder the authority o f  art. Ill, secs. 1 and 24, o f  the Alaska Constitution, I, Frank H. 
M urkow ski, G overnor o f  the State o f  Alaska, order the follow ing regarding appointm ent o f  
rchired retirees to positions in the classified service o f  the executive branch o f  state 
governm ent:

1. The hiring authority shall use the follow ing com petitive process for recruitm ent:

O R D ER

http://gov.statc.ak.us/adm in-orders/225.htm l 3/18/2005
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A. an applicant must be recruited through a com petitive process before an 
appointm ent is made;

B. the recruitm ent must have been posted on W orkplace Alaska for at least 15 
days before an appointment is made;

C. the hiring authority must consider all applicants before m aking the 
appointm ent; and

D. if  the selected applicant would be appointed using the retiree rehire 
provisions o f  HB 242, the applicant must have been separated from state service for 
at least 30 days.

2. Before a position is offered to an applicant using the retiree rehirc provisions o f  HB 
242:

A. the recruitment described in (1) o f  this Order m ust have resulted in an 
applicant pool o f  fewer than five qualified, eligible, and available applicants;

B. the hiring authority must dem onstrate why no other applicant will have 
the know ledge, skills, or ability to perform the duties o f  the positions after the full 
probationary period, and

C. the approval for the hire must have been secured in writing from the 
d irector o f  personnel in the Department o f  A dm inistration.

3. W ithin 60 days after receipt o f  the circctor o f  p ersonne l's  approval under (2)(C) o f  
this O rder and the acceptance o f  the position by the person under the retiree rehire 
provisions o f  HB 242, the hiring authority shall work with the division o f  personnel in the 
Departm ent o f  Adm inistration to develop ;*. plan that addresses:

A. the critical components o f  the position:

B. the knowledge, skills, and abilities that need to be developed in the 
w orkplace to assure that the work can be accom plished w hen the rehired retiree 
leaves state service; and

C. a development pla-1 for accom plishing the transfer o f  knowledge.

4. Step placem ent for the salary o f  an appointee under the retiree rehire program  o f 
HB 242 shall be determined by the hiring authority in accordance with applicable statutes, 
personnel rules, collective bargaining agreem ents, and enforceable policies and procedures.

5. State agencies are encouraged to develop a strategic v iew  o f  hum an resource 
needs, including the development o f  a workforce plan, with the assistance o f  the division o f  
personnel, to address the future needs o f  the state agency.

http://gov.state.ak.us/adm in-ordcrs/225.htm l 3/18/2005
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In this O rder, "state agency" means a departm ent, office, o r other organizational unit o f  
the executive branch o f  state government; "state agency" includes a state board, 
com m ission, authority, or independent state agency assigned to a departm ent for 
adm inistrative purposes.

A PP L IC A B IL IT Y

This O rder applies to all appointments m ade to the classified service o f the executive 
branch o f  state government on or after the effective date o f  this Order.

This O rder takes effect immediately.

DATED at Juneau. Alaska, this 8th day o f  March, 2005.

DEFINITION

/s/Frank H. M urkowski 
G overnor

WWW. OOV . STATE . A K . US
Administrative Orders 20'-present | Contact the Governor | Webmaster | Stale of Alaska
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Dear Alaska Legislator: 1-27-2005

As you know, PERS/TRS funding problems are hot legislative issues. Help save PERS/TRS and also stop an 
unethical hiring practice by allowing HB242 (2001) clauses to sunset in 2005. The following explanation addresses 
the unfairness of the hiring practice and how stopping the practice will save PERS/TRS dollars.

HB242 of 2001 made it possible for some State, Borough and City employees to retire and then rehire with full pay 
plus full retirement benefits. The original intent of the bill was to keep a few irreplaceable bush school teachers from 
retiring. However, since adoption Of HB242, a number of “irreplaceable" Borough. City and State employees have 
also taken advantage of the program to retire and rehire, often into their same jobs—often literally to the same desk. 
HB242 clauses thai allow this practice will sunset July 1, 2005 unless re-authorized Aside from considering the 
publicly reprehensible issue of same-job double dipping, please consider the sunset of HB242 in light oflhe 
following 4 points. 1 believe each of these points to be an unintended consequence of HB242.

1. First a very basic question: Were most of the rehired folks truly irreplaceable? Re-authorization of HB242 
retue/rehire clauses should be examined for conformance with original intentions of the bill. I challenge legislators 
to determine if a significant perceniage of HB242 rehires were actually "irreplaceable" by the common definition of 
the word. From my research, especially as it applies to State employees, a high percentage of the rehires were mid to 
upper level supervisors. Do supervisors as a group tend to form an irreplaceable class? I have not been able to 
identify non-exempt or non-supervtsory union people who have been allowed to take part in this program.
Identifiable classes of individuals not offered HB242 rehiring can consider legal actions against various Alaska 
government entities based on discrimination and favoritism. Besides, isn't it healthy for the government systems to 
encourage “new blood ’ to step into the supervisory class, with then new ideas, enthusiasm, etc.? I believe so.

2. Employees nearing 30 yeais of service (most State jobs for example) are being lured into .‘tiring u.id rehiring 
with the perception of a giant .aise Why would anyone continue to work an additional 2, 3, or 5 years alter 
retirement eligibility if they can begin collecting the "big bucks" at 30 years almost automatically? Through HB242 
rehiring, department heads can retain good (but not necessarily irreplaceable) supervisory employees by offering 
them a huge “raise." The department head thinks this is wonderful because the raise does not come from their 
protected departmental funds no the taisc comes from PERS I RS Also, enticement to ictire and rehire must 
negatively impact ’he PERS TRS actuarial calculations since employees, especially upper level employees, often 
remained on the job several years after full retirement eligibility

3. Non-pubhc employee citizens of Alaska do not want to see any one mdivid al receiving an excessively large 
total amount of money from Slate. Hoiough, m City coffers. How large’* Foi example, take a range 24. I icr I 
supervisor at say $80,000 year retiring from DO I &PF after 30 ycais I hut retiree will collect about 72 percent of 
his/her salary from PERS (includes the 10% COLA). Therefoic, after rehiring, that individual receives from 
combined State coffers about $57,000 in PI PS retirement * $80,000 in job pay * health coverage + Alaska's 
continued payment into an SBS account for the individual In total, the State of Alaska shells out somewhere around 
$ 150,000/year to this individual until the individual decides to re-retire Hie employee has now returned to the |ob 
with no incentive to E V F R retire permanently, In terms of total expenditure, State Borough City governments 
might find it much less expensive to offer the retirement-eligible employee an extravagant pay increase NOT to 
retire In this example, a huge pay increase (say 20% = $ 10,000 yeai) would pale compared to the $57,000 per year 
that this individual drains from PERS/TRS at er their 1IB242 rehiring. Would such a raise seem silly? You bet1

4 Those relnred through IIB242 return to high-paying positions, but they make no further contributions to the 
PERS/TRS! How does tins look to the public? How does this look to most fellow employees who must continue to 
pay into PliRS/TRS while a boss or co-worker doesn't have to pay" I his is a sweet deal for the relurcd individual It 
is obviously a bad thing for letiiemciil systems ihat must depend on conimumg and perhaps much incrca cd 
PERS/TRS contributions from all active employees

Remember that the PERS, I RS were intended as true retirement systems, not as a supervisor 's income supplement or 
“raise " Departments that need to keep long-term employees should seek legitimate funding foi raises and not raid 
PERS/TRS. Tty to find pm ate businesses that rehire their own retirees with retirement pay SB24 and SB3I of 
2005 attempt to prevent the sunset of 200I's IIU242. Please help defeat SB24 and SB3I.

Sincerely,
Robot I. McHatlie rmch.iliicTatt lie], 450-7485
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Dear Mr.,

M y name is Dun P. Johnson and I work for the C ity  o f Fairbanks Police. I have proudly 
served for nearly 27 years. It has alw ays been my intention to serve for at least 30 years.

Jn 2001 when I heard about H B 242,1 diought it was too good to be true. I w as told at 
that lime by PERS that HB242 would be in effect for 5 years. After that tim e period a 
decision would be made whether o r not to continue letting em ployees into the program. 
Those employees who were in the program  would continue in effect.

I consulted an attorney and we at the police departm ent negotiated a letter o f agreement 
which benefited both the City and the police departm ent. Four years later I am notified 
by PERS that an Attorney General reinterpreted the initial w ording to mean som ething 
different. In July I will have to quit receiving my retirem ent benefit or leave the job I 
love.

T he City of Fairbanks has saved m oney by allow ing me and other police em ployees to 
retire and continue working. The C ity no longer pays my PERS contributions or my 
m edical insurance. The City agreed to pay $4.00 per hour into a 401A plan in lieu o f the 
savings hut they have since reneged on that written agreem ent and stopped payments.

As previously stated, my intent has alw ays been to continue w orking for the Police for at 
least 30 years. W hether or not HB242 is abolished, my intent is to work for at least 3 Vi 
m ore years. If 11B242 docs cease to exist, 1 will be forced to w ork at least 7 m ore years 
to make up the difference. My retirem ent goals were based upon good faith inform ation 
received in 2001. Had I known this was a program  open to interpretation, I certainly 
would not have opted to take advantage o f 1113242

1 shall continue doing the job I love regardless of die vote by the legislature. I sincerely 
hope that you will vote for keeping those o f us already in IIB242 in place.

Sincerely,

Don P. Johnson 
907-457-6071 
168 Shenandoah Drive 
Fairbanks, AK. 99712


