


D E P A R T M E N T  O F  L A W

OFFICE OF fHE A TTORNEY GENERAL

P.O. BO X 110300 
JUNEAU. M A S K  A 99811-0300 
PHONE: (907) 465-3600
FAX: (907) 465-2075

March 10,2005

The Honorable Gene The rriau lt 
Senate State A ffa irs  C om m ittee 
A laska State Leg is la ture 
State C ap ito l, Room  119 
Juneau, A laska 9 ° 8 0 1-1182

Re: SB 132 — State Human Rights C om m ission 

Dear Senator The rriau lt:

A ttached please find  a sectional analysis fo r SB 132, State Human Rights 
Com m ission.

I f  you have questions, please contact Assistant A tto rney  General Jan DeYoung at 
269 5100, w ho prepared the sectional analysis.

S incerely,

SC O TT J. N O R D S T R A N D
A C T IN G  A T T O R N E Y  G E N E R A L

By:
Deborah E. Behr 
Assistant A tto rney  General

D E B .pvp

cc: K evin  Jardc ll, L :g is la tive  D irector, O ffic e  o f  the G overnor
D avid M arquez, Leg is la tive  Contact, Dept, o f  Law  
M ike  T ibb ies, Leg is la tive  Contact, Dept, o f  A dm in is tra tion  
Jan D eYoung, Assistant A tto rn ey  General, Anchorage



F r a n k  H. M u r k o w s k i  
G o v e r n o r

GOVERNOR0GOV STATE AK US
S t a t e  o f  A l a s k a

O f f i c e  o f  t h e  G o v e r n o r  
J u n e a u

p.o  Box n o o o i  
J ln e a u . A la s k a  9 9 8 i I OOOI 

1907) 465-3500 
FAX (907) 465  3532 

WWW GOV STATE AK US

M arch  8, 2005

S ena to r Gene T h e rr ia u lt,  C h a ir  
Senate S ta te  A ffa irs  C om m ittee  
S ta te  C a p ito l, Room 119 
J u n e a u , AK 9 9 8 0 1 -1 1 8 2

D ear S en a to r T h e rr ia u lt:

The O ffice  o f the  G ove rno r re sp e c tfu lly  reques ts  th a t SB 132 ( An Act 
re la t in g  to  the  H u m a n  R igh ts  C om m iss ion ) be schedu led  fo r a h e a rin g  in  the 
Senate S ta te  A ffa irs  C om m ittee  a t y o u r  e a rlie s t conven ience.

For y o u r rev iew  and co n s id e ra tio n , I have a ttached  the  G o v e rn o r’s 
t ra n s m it ta l le tte r, a copy o f SB 132, and tw o fisca l notes.

A re p re se n ta tive  from  the  Dept, o f Law  w ill be ava ilab le  to p resen t the
b ill.

,LL E G I S L A T I V E  D I R E C T O R
S incere ly ,

KEVIN  JAR DE



FRANK H. MURKOWSKI, 
GOVERNOR

D E P A R T M E N T  O F  LA W P.O. BOX t l 0300

OFFICE OF THE A TTORNEY GENERAL
JUNEAU, ALASKA 99811-0300 
I'llONE: (907) -165-3600
I'AX (907) 465-2075

M arch 7, 2005

The Honorable Gene T he rriau lt, C ha ir 
Senate State A ffa irs  C om m ittee 
A laska State Leg is la tu re 
State C ap ito l, Room 119 
Juneau, A laska 99801-1182

Dear Senator T he rriau lt:

The Departm ent o f  Law  w ou ld  appreciate scheduling o f  the above b ill fo r a 
hearing in you r com m ittee, at your earliest convenience. The b ill resides in your 
com m ittee and is a high p r io r ity  o f  the A dm in is tra tion .

I f  you have any questions, please feel free to contact me.

Re: SB 132 - State Human Rights
Com m ission

Sincerely.

SC O TT J. N O R D S T R A N D  
A C T IN G  A T T O R N E Y  G E N E R A L

D W M :D E B :p v p

cc: K ev in  Jardell, Leg is la tive  D irector, O ffic e  o f  the G overnor
Deborah Behr, Leg is la tion  and Regulations A tto rney, Departm ent o f  Law



F r a n k  H .  M u r k o w s k i  
G o v e r n o r

p .o  B O X  I 1 0 0 0 1  

J U N E A U .  A l a s k a  9 9 8 1  1 - 0 0 0 1  
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W W W . L O V . S T A T E . A K . I J S
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S t a t e  o f  A l a s k a
O f f i c e  o f  t h e  G o v e r n o r  

J u n e a u

M arch  3, 2005

The H onorab le  Ben S tevens 
P res ident o f the  Senate 
A laska  S tate Leg is la tu re  
S tate C ap ito l, Room 111 
Ju n e a u , AK 9 9 8 0 1 -1 1 8 2

D ear P res iden t Stevens:

U nder the  a u th o r ity  o f a rt. I l l ,  sec. 18, o f the  A la ska  C o n s t itu t io n , I am  
tra n s m itt in g  a b ill th a t w o u ld  am end the inve s tig a tio n  and p ro ce d u re  law s  o f 
the State C om m iss ion  fo r H u m a n  R igh ts  (com m iss ion). The b il l  w o u ld  am end  
the inve s tig a tio n  and h e a rin g  p rocedu re s  to  enhance fa irn e ss  and  e ffic ie n cy  
and to give the co m m iss ion  m ore  en fo rcem e n t d is c re tio n  to  increase  its  
effectiveness in  co m b a tin g  u n la w fu l d is c r im in a tio n .

The b ill w ou ld  add a new  s ta tu to ry  p ro v is io n , AS 18 .8C .1 12, to  p ro v id e  
the  s ta ff o f the co m m iss ion  w ith  g rea te r a u th o r ity  to eva lua te  c o m p la in ts  o f 
d is c r im in a tio n  and to choose the  c o m p la in ts  th a t i t  p u rsu e s  to  h e a rin g  before 
the  com m iss ion . The pu rpo se  o f the a m e n d m e n t is  to  reverse th e  A la ska  
Suprem e C o u r t ’s decis ion  in  D e p a rtm e n t o f F ish  and  Gam e v. M eyer, 9 0 6  P.2d 
1365 (A laska 1995), th a t a h e a rin g  is m a n d a to ry  i f  a c o m p la in t is s u p p o rte d  by 
su b s ta n tia l evidence. The c o u rt conc luded  th a t tine s ta te  h u m a n  r ig h ts  law s 
d id  no t give the co m m iss io n  s ta ff d isc re tio n  to d is c o n tin u e  a c tio n  on a 
c o m p la in t a fte r an in v e s tig a to r fo und  s u b s ta n tia l evidence o f u n la w fu l 
d is c r im in a tio n . Id.., a t 1373. The effect o f th is  dec is ion  was to  re q u ire  the  
com m iss ion  to co m m it its  resources  to  any c o m p la in t su p p o rte d  by s u b s ta n tia l 
evidence w ith o u t regard to such  fa c to rs  as th e  w eakness o f the  evidence, the  
s tren g th  o f an em p lo ye r’s a ffirm a tiv e  defenses, o r the  s ig n ifica nce  o f th e  alleged 
v io la tio n . P rov id ing  the  co m m iss io n  w ith  genu ine  p ro s e c u to r ia l d is c re tio n  
w ou ld  a llow  the com m iss ion  to  c o m m it its  resources to  c o m p la in ts  i t  
de te rm ines m e rit p u rs u it ,  based on such  fa c to rs  as, fo r  exam ple , the  s tre n g th  
o f the  evidence, the severity  o f the  alleged v io la tio n , an  e m p lo y e r’s h is to ry  
before the com m iss ion , o r the  c o m p la in t ’s va lue  in  e s ta b lis h in g  p re ce d e n t 
g u id in g  fu tu re  conduct.
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The d isc re tio n  o f t l ie  s ta ff o f the co m m iss ion  w ou ld  a lso be expanded  to 
a llow  i t  to com prom ise  a c la im  fo r dam ages in  the  c o n c ilia tio n  (o r p rehea rin g ) 
phase o f the  p rocedures . The b ill w ou ld  avoid c o n flic ts  betw een s ta fl '  exerc ise  
o f its  expanded d isc re tio n  to  com prom ise , d ism iss , o r p u rsu e  a c o m p la in t and  
the  concerns o f the v ic tim s  o f u n la w fu l d is c r im in a t io n  by a llo w in g  a 
co m p la in a n t tc op t o u t o f co m m iss ion  p rocedures. A c o m p la in a n t m ay 
w ith d ra w  the  c o m p la in t a t any tim e  before the  executive  d ire c to r  o f th e  
com m iss io n  m akes the dec is ion  to go to hea rin g  and , a fte r w ith d ra w a l, p u rs u e  
the c la im  in d e p e n d e n tly  o f the  com m iss ion  in  a n o th e r fo ru m .

The b ill w ou ld  expand  on a p ro ced u ra l change m ade in  20 04  w hen  the  
pow er to a p p o in t the in d iv id u a ls  w ho  co n d u c t com m iss io n  h e a rin g s  w as m oved 
from  the  com m iss ion  to  the  c h ie f a d m in is tra tiv e  law  ju d g e  in  th e  D e p a rtm e n t o f 
A d m in is tra tio n . The b il l w o u ld  a pp ly  a ll o f the  s ta tu te s  re g a rd in g  h e a rin g s  o f 
the  office o f a d m in is tra tiv e  h e a rin g s  to  the co m m iss io n  ( in c lu d in g  s ta tu te s  
address ing  the  q u a lif ic a tio n s  o f the  persons w ho w o u iu  c o n d u c t the 

o m m is s io n ’s hearings) except fo r the s ta tu te s  e s ta b lis h in g  h e a rin g  p ro ced u re s . 
The c o m m iss io n ’s h e a rin g  p rocedu res  w ou ld  be a ny  spc^u ic  p ro ce d u re s  se t o u t 
in  AS 18.80 and the  u n ifo rm  p rocedures in  the  A d m in is tra t iv e  P rocedure  A c t,
AS 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 . The b il l w ou ld  e lim in a te  fro m  AS 18 .80  som e 
d u p lica tive  p ro ced u ra l re q u ire m e n ts  th a t are addressed in  the  A d m in is tra t iv e  
Procedure A c t, such  as th e  a d m is s ib ility  o f evidence and the  re q u ire m e n t th a t 
te s tim o n y  be u n d e r o a th . A n o th e r change w ou ld  be the  a d d it io n  o f a p ro v is io n  
s im ila r  to a m o tio n  fo r s u m m a ry  ju d g m e n t in  the  c iv il ru le s  o f c o u r t to  a llo w  a 
su m m a ry  decis ion  on the  law  i f  the  facts  are no t d isp u te d . The reason fo r 
a llo w in g  a su m m a ry  dec is ion  is th a t it  is  a fas te r p roced u re  th a n  a h e a rin g , 
and it  w ou ld  p rov ide  a s u ff ic ie n t o p p o rtu n ity  to be heard  on the  legal issues  
w hen the  fac ts  are n o t in  d isp u te . The b ill w ou ld  add a p ro v is io n  ty in g  the  ra te  
o f in te re s t on com m iss ion  econom ic  aw ards to the ra te  o f in te re s t on ju d g m e n ts  
in  AS 0 9 .3 0 .0 7 0 , to co n fo rm  the  c o m m iss io n ’s ra te  to  the  ra te  aw arded  by 
o th e r a d m in is tra tiv e  agencies and the  co u rts . It  w o u ld  c o n tin u e  to a llo w  the  
com m iss ion  to  am end an a ccu sa tio n  a fte r a case is re fe rred  fo r h e a rin g , b u t it  
w ou ld  re q u ire  th a t each new  c la im  be sup po rte d  bv s u b s ta n tia l evidence and  
th a t the  com m iss ion  p ro v id e  a re sponden t w ith  the  o p p o r tu n ity  to  add ress  new' 
c la im s in fo rm a lly  before b e ing  re q u ire d  to defend th e m  in  a fo rm a l h e a rin g .
The b ill w o u ld  move the  s ta tu te  o f lim ita t io n s  fo r b r in g in g  a c la im  fro m  
re gu la tion  (6 AAC 30 .230) to s ta tu te .

The b il l  w ou ld  id e n tify  the  specific  re lie f a va ilab le  to rem edy 
d is c r im in a tio n , to m ake the  process m ore open and  p re d ic ta b le  and, th u s , 
fa ire r. The b il l w 'ould in co rp o ra te  in to  s ta tu te  the  A la ska  S uprem e C o u r t ’s 
con c lus ion  th a t the co m m iss io n  la cks  the a u th o r ity  to aw'ard p u n it iv e  o r
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noneconom ic damages. The b il l w o u ld  am eno AS 18 .30 .130  to  e s ta b lish  
re s to ra tio n  o f the b ene fit th a t  w as denrived  — h ir in g , p ro m o tio n , o r 
re in s ta te m e n t to a p o s it io n  w ith  back  pay -- as the  c u s to m a ry  rem edy' fo r 
u n la w fu l em p loym ent d is c r im in a t io n . The b ill w o u ld  de fine  “pay” b ro a d ly  to  
mean a ll com pensa tion  fo r  service, in c lu d in g  the  cost o f employ'ee bene fits . In  
the u n u s u a l case o f an em ployee w ho is unab le  to re tu rn  to w o rk , the  b ill 
w ou ld  a llow  an aw ard o f u p  to  one yea r o f  fu tu re  com p e n sa tio n . F o r any' pay 
th a t the com m iss ion  a w a rd s , the  b ill w o u ld  re q u ire  the  co m m iss io n  to o ffse t 
the a m o un t an em pl yee sh o u ld  have been able to earn  ; 'te r  m a k in g  a 
reasonable  e ffo rt to fin d  s im ila r  w ork .

V ery im p o rta n tly , u n d e r  the b ill the  com m iss ion  w ou ld  re ta in  the  
a u th o rity  to o rder a ffirm a tiv e  a c tion  to  co rrec t u n la w fu l d is c r im in a t io n  and  to 
award “ any' ap p ro p ria te  r e l ie f ’ i f  i t  needs to inno va te  in  o rd e r to rem edy an 
u n u su a l case o f d is c r im in a t io n .

B y inc re as ing  the co m m iss io n 's  d isc re tio n  in  h a n d lin g  c o m p la in ts , the  
b ill w ou ld  enable t v * c o m m iss io n  to a lloca te  its  d im in is h in g  resources  to  cases 
in  w h ich  the com m iss ion  co u ld  be the m os t e ffective in  a d d re ss in g  and 
e lim in a tin g  u n la w fu l d is c r im in a t io n . B y s tre a m lin in g  co m m iss io n  p rocedu res , 
the b ill w o u ld  he lp c o n ta in  cos ts  and ensure  th a t the  p ro ced u re s  are e q u ita b le  
to both co m p la in a n ts  a n d  th e  persons, bus inesses, la b o r o rg a n iza tio n s , and 
em p loym ent agencies cha rged  before the  com m iss io n  w ith  u n la w fu l 
d is c r im in a tio n .

I urge y o u r p ro m p t and  favo rab le  ac tion  on th is  b ill.
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S incere ly  y o u rs ,

Enclosure


