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C S  F O R  S E N A T E  B I L L  N O .  1 2 6 ( R E S )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F O U R T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

BV THE SENATE RESOURCES COMMITTEE
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Sponsor(s): SENATOR STEDMAN

A B I L L

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  to  a q u a t i c  f a r m i n g ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t iv e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

♦ S e c t i o n  1. A S  1 6 .40 .100(b )  is a m e n d e d  to  read :

(b )  A  p e rm it  i s su e d  u n d e r  this se c t io n  a u th o r iz e s  th e  p e rm i t te e ,  su b je c t  to  the 

c o n d i t i o n s  o t  A S  1 6 .4 0 .1 0 0 -  1 6 .4 0 .1 9 9  a n d  A S  17.20, to

m  a c q u i ie ,  p u rc h a se ,  o f f e r  to  p u rc h a se ,  t r a n s fe r ,  p o s se s s ,  se ll ,  and  

o f f e r  to  sell  s to c k  and  a q u a t ic  fa rm  p ro d u c ts  tha t a re  u se d  o r  r e a re d  al the  h a tc h e ry  o r  

. , r, a q u a t i c  f a r m ; a n d

\Q \ (2) e x c e p t  a s  p r o v i d e d  in  (f) o f  t h i s  s e c t io n ,  h a r v e s t  a n d ,  w i t h o u t  

f u r t h e r  c u l t i v a t i o n ,  sell  a n  i n s i g n i f i c a n t  p o p u l a t i o n  t h a t  m a y  h e  p r e s e n t  a t  t h e  

a q u a t i c  f a r m  s i te  o f  a  w i ld  s t o c k  o f  a  s h e l l f i s h  s p e c ie s  i n t e n d e d  to  h e  c u l t u r e d  a t  

t h e  s i t e  [. A  P E R S O N  W H O  H O L D S  A P E R M I T  U N D E R  T H I S  S E C T I O N  M A Y  

S E L L  O R  O F F E R  T O  S E L L  S H E L L F I S H  S T O C K  T O  T H E  D E P A R T M E N T  O R  T O  

A N  A Q U A T I C  F A R M  O R  R E L A T E D  H A T C H E R Y  O U T S I D E  O F  T H E  S T A T E ] .

* S e c .  2 .  A S  1 6 .4 0 . '  0 0 (e )  is a m e n d e d  to  read:
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1 II (e )  U p o n  th e  e x p i r a t io n  o r  te rm in a t io n  o f  a p e rm i t  i s s u e d  u n d e r  th is  s ec t io n ,  a

2 p e rso n  w h o  h o ld s  a p e rm it  fo r  an  aq u a t ic  f a rm in g  s i te  w h e re  w i ld  s to c k s  o f  she llf ish

3 in d ig e n o u s  to  th e  s i te  a rc  c u l tu r e d  shall ,  as  a c o n d i t io n  o f  th e  p e rm i t ,  re s to re  the w ild

4  s to c k  o f  sh e l l f ish ,  a s  c o n s i s t e n t  w i th  su s ta in e d  y ie ld  m a n a g e m e n t  o f  the w i ld  s to ck ,  to

5 the  p o p u la t io n  level tha t  e x is te d  o n  the  site  w h e n  the  p e rm i t  fo r  th e  site w a s  in it ia lly

6  is su e d  by  the  c o m m is s io n e r .  A p e r m i t  h o l d e r  is n o t  r e q u i r e d  to  r e s t o r e  t h a t
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7 p o r t i o n  o f  t h e  w i ld  s t o c k  o f  sh e l l f i s h  t h a t  w a s  r e m o v e d  f r o m  a n  a q u a t i c  f a r m i n g

8 s i t e  bv a  c o m m o n  p r o p e r t y  f i s h e r y  c o n d u c t e d  a f t e r  t h e  i s s u a n c e  o f  th e  p e r m i t  f o r

9 the aquatic farming site.
10 * S e c .  3 .  A S  1 6 .4 0 .1 0 0  is a m e n d e d  b y  a d d in g  a n ew  su b s e c t io n  to  read :

1 1 (f) If  th e  w i ld  s to c k  o f  a sh e l l f ish  s p e c ie s  to  be  c u l tu r e d  at an aq u a t ic  fa rm  site

12 e x c e e d s  th e  a m o u n t  d e te r m in e d  by  the  d e p a r tm e n t  to  be  an  in s ig n i f ic a n t  p o p u la t io n

13 a n d  i f  the  c o m m is s io n e r  d e te r m in e s  in w r i t in g  tha t r e m o v a l  f ro m  the s i te  o f  that

14 p o r t io n  o f  the  s to c k  th a t  e x c e e d s  an  in s ign if ican t  p o p u la t io n  w o u ld  benefi t  the  pu b l ic

15 a n d  tha t  re m o v a l  o f  the  s to c k  b y  a pe rson  o th e r  th an  th e  p e rm i t t e e  w o u ld  u n re a s o n a b 'y

16 in te r fe re  w ith  the  o p e ra t io n  o f  the  aqua tic  fa rm , the c o m m i s s i o n e r  m a y  a u th o r iz e  the

17 p e rm i t te e  to  r e m o v e  a n d  sell  the  e x c e s s  a m o u n t  o f  th e  w i ld  s to c k  f ro m  the site, if  the

18 p e rm i t te e  p a y s  r e a s o n a b le  c o m p e n s a t io n ,  as  d e f in e d  b y  th e  d e p a r tm e n t ,  to the

19 d e p a r tm e n t  fo r  the  h a rv e s t  a n d  sa le  o f  the  e x c e s s  w i ld  s to c k .  T h e  d e p a r tm e n t  shall

2 0  d e p o s i t  the m o n e y  re c e iv e d  u n d e r  this s u b se c t io n  in to  the  g en e ra l  fund . T h e

21 le g is la tu re  m a y  a p p ro p r ia te  th e  m o n e y  re c e iv e d  u n d e r  th is  s e c t io n  to  the d e p a r tm e n t

2 2  fo r  sh e l l f i sh  m a n a g e m e n t  a n d  e n h a n c e m e n t .

23 * Sec. 4. A S  16 .4 0 .1 0 5  is a m e n d e d  to  read:

24  Sec. 16.40.105. Criteria for issuance of permits. T h e  c o m m is s io n e r  shall

25 is su e  p e rm its  u n d e r  A S  1 6 .4 0 .1 0 0  on  the bas is  o f  the  f o l lo w in g  c r i te r ia :

2 6  (1 )  the  p h y s ic a l  a n d  b io log ica l  c h a ra c te r i s t i c s  o f  th e  p ro p o s e d  fa rm  o r

2 7  h a tc h e ry  lo ca t io n  m u s t  be  su i ta b le  for  the  fa rm in g  o r  th e  sh e l l f i sh  o r  aqua tic  p lan t

28  p ro p o s e d ;

2 9  (2 )  th e  p r o p o s e d  fa rm  o r  h a tc h e ry  m a y  no t  req u ire  s ig n if ican t

3 0  a l te ra t io n s  in t ra d i t io n a l  f i s h e r ie s  o r  o th e r  e x is t in g  u se s  o f  f ish  a n d  w ild l i fe  re so u rces ;

31 (3 )  the  p r o p o s e d  fa rm  o r  h a tc h e ry  m a y  n o t  s ig n i f ic a n t ly  a f fec t
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fisher ies ,  w i ld l i f e ,  o r  th e i r  h a b i ta ts  in  an a d v e r s e  m a n n e r ;  [A N D ]

(4 )  th e  p ro p o s e d  fa rm  o r  h a tc h e r y  p la n s  a n d  s ta f f in g  p la n s  m u s t  

d e m o n s t r a te  te c h n ic a l  a n d  o p e ra t io n a l  f e a s ib i l i ty ;  a n d  

I ^<3^  i  (5 )  t h e  p r o p o s e d  f a r m  s i t e  m a y  n o t  i n c l u d e  m o r e  t h a n  a n

^ ^ ^ i n s i g n i f i c a n t  p o p u l a t i o n  o f  a  w ild  s to c k ,  o n  t h e  s i t e ,  o f  a  s h e l l f i s h  s p e c i e s  i n t e n d e d

to  h e  c u l t u r e d .

* S ec .  5 . A S  1 6 .4 0  is a m e n d e d  by  a d d in g  a  n e w  se c t io n  to  read :

S e c .  1 6 .4 0 .1 5 5 .  R e c o r d s  a n d  r e p o r t s  c o n f i d e n t i a l .  R e c o rd s  r e q u i r e d  by 

s ta tu te  o r  b y  a  r e g u la t io n  a d o p te d  by  the  d e p a r tm e n t  c o n c e r n in g  a q u a t ic  f a r m  s to c k s  o r  

p ro d u c t io n ,  p r ic e s ,  a n d  h a rv e s ts  o f  a q u a t ic  fa rm  p r o d u c t s  a n d  w i ld  s to c k s ,  a n d  an n u a l  

s ta tis t ica l r e p o r t s  o f  in d iv id u a l  aq u a t ic  f a rm s  o r  h a tc h e r ie s  r e q u ire d  b y  s ta tu te  o r  b y  a 

reg u la t io n  a d o p te d  b y  th e  d e p a r tm e n t  a re  c o n f id e n t i a l  a n d  m a y  no t  be  r e le a s e d  by  the 

d e p a r tm e n t ,  e x c e p t  tha t  th e  d e p a r tm e n t  m a y  re le a s e  th e  r e c o rd s  a n d  re p o r ts

( 1 )  to  th e  D e p a r tm e n t  o f  R e v e n u e  a n d  the  D e p a r tm e n t  o f  N a tu ra l  

R e s o u rc e s  to  a s s is t  the  d e p a r tm e n ts  in c a r r y in g  o u t  th e i r  re s p e c t iv e  s ta tu to ry  

re sp o n s ib i l i t ie s ;

(2 )  as  n e c e s s a ry  to  c o m p ly  w ith  a  c o u r t  o rd e r ;

(3 )  p r o v id e d  by  an aq u a t ic  fa rm  o r  h a t c h e r y  p e rm i t  h o ld e r  to  th e  p e rm it  

h o ld e r  w h o s e  a c t iv i ty  is the  su b je c t  o f  the  re c o rd s  o r  re p o r ts ;

(4 )  r e g a rd in g  c u m u la t iv e  an n u a l  h a r v e s t s  o f  w i ld  s to c k s  a l in d iv id u a l  

aq u a t ic  f a rm  s i te s .

* S e c .  6. A S  1 6 .4 0 .1 9 9  is a m e n d e d  b y  a d d in g  a n e w  p a r a g r a p h  to  read :

(9 )  " in s ig n i f ica n t  p o p u la t io n "  m e a n s  a  p o p u la t io n  o f  s h e l l f i sh  tha t,  in 

the d e te rm in a t io n  o f  th e  c o m m is s io n e r ,  w oi Id n o t  a t t ra c t  a n d  s u p p o r t  a c o m m e rc ia l  

f ishe ry  fo r  th a t  s p e c ie s  o f  sh e l l f ish  a n d  the  h a rv e s t  a n d  sa le  o f  th e  s h e l l f i sh  w o u ld  not 

resu lt  in s ig n i f i c a n t  a l te ra t io n  in t rad it iona l  f i s h e r ie s  o r  o th e r  e x is t in g  u se s  o f  f ish  and  

w ild l i fe  r e s o u r c e s  i f  the  p o p u la t io n  w e re  in c lu d e d  w i th in  an  a q u a t ic  fa rm  site .

* S e c .  7. T h e  u n c o d i f i e d  law  o f  the  S ta te  o f  A la s k a  is a m e n d e d  by  a d d in g  a n e w  se c t io n  to 

read ;

A P P L I C A B I L I T Y .  U n ti l  e x p ira t io n  o r  te r m in a t io n  o f  the  p e rm it ,  A S  1 6 .4 0 .1 0 5 ,  

a d d e d  by  sec. 4  o f  th i s  A c t ,  d o e s  n o t  a p p ly  to  an  a q u a t i c  f a rm  p e rm i t  is su e d  u n d e r
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1 II A S  1 6 .4 0 .1 0 0  b e fo re  th e  e f fe c t iv e  da te  o f  th is  A ct .

2  * S ec .  8 .  T h i s  A c t  ta k e s  e f fec t  Ju ly  1, 2 0 0 5 .
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BY SE N A T O R S T E D M A N

Introduced: 3/2/05
R eferred : Ju d ic ia ry . Resources

A  B I L L  

F O R  A N  A C T  E N T I T L E D

" A n  A c t  r e l a t i n g  to  a q u a t i c  f a r m i n g ;  a n d  p r o v i d i n g  f o r  a n  e f fe c t iv e  d a t e . "

B E  I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  I .  A S  1 6 .4 0 .100(b) is a m e n d e d  to  read:

(b )  A perm it  issued  u n d e r  th is  sec t io n  a u th o r iz e s  the  pe rm ittee ,  sub jec t  to  the 

c o n d i t io n s  o f  A S  1 6 .4 0 .1 0 0 -  16 . 4 0 . 19 9  and  A S 17.20. to

m  acqu ire ,  p u rch ase ,  o f fe r  to  p u rch ase ,  transfe r ,  possess ,  sell, and 

o f fe r  to  sell s tock  and  aqua tic  farm  p ro d u c ts  that are  used o r  reared  at th e  ha tche ry  o r  

aq ua tic  f a rm ; a n d

(2) e x c e p t  a s  p r o v id e d  in (D o f  th is  scc t io  

h a r v e s t ,  a n d ,  w i t h o u t  f u r t h e r  c u l t iv a t io n ,  sell  a n  in s ig n i f i c a n t  p o p u la t i o n  t h a t  

m a v  b e  p r e s e n t  a t  t h e  a q u a t i c  f a r m  s i te  o f  a w ild  s to c k  o f  a  s h e l l f i sh  sp e c ie s  

i n t e n d e d  to  be  c u l t u r e d  a t  th e  s i te  [. A P E R S O N  W H O  H O L D S  A P E R M IT  

U N D E R  T H IS  S E C T IO N  M A Y  S E L L  O R  O F F E R  T O  S E L L  S H E L L F IS H  S T O C K  

T O  T H E  D E P A R T M E N T  O R  T O  A N  A Q U A T IC  F A R M  O R  R E L A T E D  

H A T C H E R Y  O U T S ID E  O F  T H E  S T A T E ] .

SENATE BILL NO. 126

IN TH E  LEG IS LA T U R E  OF THE STATE OF A LA S K A

TW EN TY-FO U RTH  LEG IS LA TU R E  - FIRST SESSION

a a M w e ^ n T f r r s t w i  of.~~
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1 * Sec. 2. A S  1 6 .4 0 .100(e) is a m e n d e d  to  read:

2 (e)  U pon  the exp ira t ion  o r  te rm ina tion  o f  a p e rm it  issued  u n d e r  th is  sec t io n ,  a

3 pe rson  w h o  h o ld s  a p e rm it  for an aqua tic  fa rm ing  site  w h e re  w ild  s to ck s  o f  she llf ish

4 m d ig e n o u s  to th e  site  a re  cu ltu red  shall,  as  a co n d i t io n  o f  the  p e rm it ,  re s to re  the  wild

5 s tock  o f  she llf ish ,  as  co n s is ten t  w ith  sus ta ined  y ie ld  m a n a g e m e n t  o f  the  w ild  s tock ,  to

6  the  popu la t io n  level tha t ex is ted  on the  site  w h en  the perm it  for th e  s ite  w a s  in itia lly

7 issued by  the  c o m m iss io n e r .  A p e r m i t  h o l d e r  is n o t  r e q u i r e d  to  r e s t o r e  t h a t

8 p o r t i o n  o f  th e  w ild  s to c k  o f  sh e l l f ish  t h a t  w a s  r e m o v e d  f r o m  a n  a q u a t i c  f a r m i n g

9  s i te  bv  a  c o m m o n  p r o p e r t y  f i sh e ry  c o n d u c te d  a f t e r  th e  i s s u a n c e  o f  t h e  p e r m i t  fo r

10 th e  a q u a t i c  f a r m i n g  s ite .

11 * Sec. 3. A S  16.40 .100  is am e n d e d  by a d d in g  a n e w  su b sec t io n  to  read:

12 (f) I f  the  w ild  s tock  o f  a shellfish  sp ec ie s  to  be c u l tu red  at an  aq u a t ic  fa rm  site

13 e x c e e d s  the  a m o u n t  d e le 1 m ined  by the d e p a r tm e n t  to  be an  in s ign if ican t  popu la t ion

14 and  i f  the  c o m m is s io n e r  d e te rm in es  in w r it ing  tiiat rem ova l  from  th e  site  o f  that

15 port ion  o f  the  s tock  that ex c e e d s  an insignif ican t popu la tion  w o u ld  benefit  the  public

16 and  that rem ova l o f  the s tock  by a person  o th e r  than the  perm ittee  w o u ld  u n re a so n a b ly

17 interfere with the operation of the aquatic farm, the commissioner may authorize the
18 p e rm it tee  to  re m o v e  and sell the  e x c e ss  a m o u m  o f  th e  w ild  s tock  from  th e  site, i f  the

19 p e rm it tee  pays  rea so n ab le  co m p en sa t io n ,  as  de f in ed  by the d e p a r tm e n t ,  to  the

20  d ep a r tm en t  for th e  harves t  and sale o f  the e x c e ss  w ild  s tock . T h e  d e p a r tm e n t  shall

21 d e p o s i t  the  m o n e y  rece ived  un d e r  th is  subsec tion  into the  genera l  fund. T h e

22 leg is la tu re  m ay  ap p ro p r ia te  the  m o n e y  rece ived  u n d e r  this sec tion  to the d e p a r tm e n t

23  for she l l f ish  m a n a g e m e n t  and  e n h an cem en t .

24 * Sec . 4 . A S  16.40.105 is a m e n d e d  to read:

25 S ec . 16 .40 .105 . C r i t e r i a  fo r  is u a n c e  o f  p e r m i t s .  T h e  c o m m is s io n e r  shall

26  issue  p e rm its  u n d e r  A S 16.40 .100  on the  basis  o f  the fo l low ing  crite ria :

27 ( I ) the  physical and  biolog ica l ch a rac te r is t ic s  o f  the p ro p o sed  farm  or

28 h a tchery  location  m u s t  be  su itab le  for the fa rm ing  o r  the  she l l f ish  o r  aq u a t ic  p lant

29  p ro p o sed ;

30  (2)  the p ro p o sed  farm or ha tch ery  m ay  not req u ire  s ig n if ican t

3 1 a l te ra t io n s  in trad itiona l fisheries  o r  o the r  ex is t in g  uses  o f f i s h  and  w ild l i fe  re sou rces ;
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(3) the proposed farm or Hp.chcry may not significantly affect 
fisheries, wildlife, or their habitats in an adverse manner: [AND]

(4) the proposed farm or hatchery plans and staffing plans must 
demonstrate technical and operational feasibility; a n d

(5) th e  p r o p o s e d  f a r m  s ite  m a y  n o t  i n c lu d e  m o r e  t h a n  a n  

in s ig n i f i c a n t  p o p u la t io n  o f  a w ild  s t o c l e o f  a sh e l l f ish  > c ies  in t e n d e d  to  b e

y O V  T T t e S / T S j 

by adding a new section to read:
S ec . 16 .40.155. R e c o r d s  a n d  r e p o r t s  c o n f id e n t i a l .  Records required by 

statute or by a regulation adopted by the department concerning aquatic farm stocks or 
production, prices, and harvests of aquatic farm products and wild stocks, and annual 
statistical reports of individual aquatic farms or hatcheries required by statute or by a 
regulation adopted by the department are confidential ar.d may not be released by the 
department, except that the department may release the records and reports

(1) to the Department of Revenue and the Department of Natural 
Resources to assist the departments in carrying out their respective statutory 
responsibilities:

(2) as necessary to comply with a court order:
(3) provided by an aquatic farm or hatchery permit holder to the permit 

holder whose activity is the subject of the records or reports;
(4) regarding cumulative annual harvests of wild stocks at individual 

aquatic farm sites.
* Sec. 6. AS 16.40.199 is amended by adding a new paragraph to read:

(9) "insignificant population" mean a population of shellfish that, in 
the determination of the commissioner, would not attract and support a commercial 
fishery for that species of shellfish and the harvest and sale of the shellfish would not 
result in significant alteration in traditional fisheries or other existing uses offish and 
wildlife resources if the population were included within an aquatic farm site.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 
read:

APPLICABILI TY. Until expiration or termination r f the permit. AS 16.40.105,

* Sec. 5. AS 16.40 is amended

SB0I26A -3-
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1 added by sec. 4 of this Act. does not apply to an aquatic farm permit issued under
2 AS 16.40.100 before the effective date of this Act.
3 * Sec. 8. This Act takes effect July 1, 2005.
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No Exclusive Rights to Harvest Wild Alaskan 
Shellfish
Alaska Trademark Shellfish, LLC, et. al. v. Stale cf Alaska, 2004 Alas LEXIS 51. (Alaska April 1C 
2004).

Jason Savarese, J.D.

The Supreme Court of Alaska recently held that the Alaska Aquatic Farming Act and its operatior 
stock acquisition permit provisions did not give exclusive rights to geoduck farmers seeking to ha 
and sell pre-permit, wild shellfish found on their farms.

Background
Alaska's Aquatic Farming Act requires a permit in order to open an aquatic farm in the state, and 
the Alaska Department of Fish and Game (the Department) power over permit issuance decision; 
Department indicated to some potential shellfish farmers that those receiving permits would have 
right to harvest all existing wild shellfish on their farm when the permits were issued. Alaska Trad 
Shellfish, LLC, (ATS) and other farmers applied tor aquatic farm permits from the Al< ^ka Departn 
Fish and Game ATS wanted to farm a type of slow-growing shellfish of considerable size, with hi 
market value, known as geoducks. The Department considered the permit requests, and conditio 
approved them, upon the farmers' development of a way to differentiate between “common prope 
geoducks already in the farmers' waters, and the new clams they intended io grow

The concern expressed by the Department's condition was that farmers might have a higher-thar 
necessary denr ty of pre-permit geoducks on their farm, and that these should remain an Alaskar 
common property resource for "other uses." ATS objected to the condition, and offered some 
alternatives. The Department rejected the alternatives, and relayed to ATS the general principles 
Department would use in deciding ATS's permit applications. These included limiting the use of p 
permit geoducks to "brood stock or for active cultivation.'' These principles were later proposed ai 
officially adopted as regulations in the Alaska Administrative Code 1 ATS claimed the condition a 
to the clam permits would preclude any geoduck farming, and ATS demanded their applications t 
approved without condition. The Department denied their permit applications.

The Lawsuit
ATS appealed the Department's decision to the superior court, putting forth two claims. First, ATJ 
claimed that the Department was in violation of the Alaskan Aquatic Farming Act, by requiring the 
seeking to open a shellfish farm to maintain pre-permit shellfish as common use property. In addi 
ATS asserted an estoppel charge against the Department, since it had assured potential farmers 
once a permit was obtained, any existing, wild geoducks would be harvestable. The superior coui 
upheld the Department's decision.
Reasoning its decision on a constitutional basis, the superior court found that the “real question . 
not whether the legislature intended to allow [stock acquisition permit] holders to harvest wild stor 
whether the legislature is permitted to do so."2 The judge held that the state constitution's “comm 
clause barred ATS from having the exclusive right to harvest wild geoducks. ATS appealed the di 
to the Supreme Court of Alaska.

The Supreme Court heard A TS’s arguments that the superior court had misapplied the common i 
clause in the Alaska Constitution and the public use doctrine in not allowing farnmrs to na, vest ex 
geoduck stocks on the property. ATS claimed that wild geoducks would qualify as “farmed" shellfi 
under the statutory definition of “stock," and that the stock acquisition permit statute allows the 
harvesting of wild geoducks to make such farming viable. > TS also reiterated its estoppel assertii 
against the Department.

http://vvww.olemiss.edU/orgs/SGLC/National/SandBar/3.2geoduck.litm 4/4/2005
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Alaska Trademark Snellfish's Arguments

ATS explained that the Aquatic Far ling Act's statutory definition of “stock" as those “intended for 
for...further growth or propagations included wild geoiducks, since some growth would occur bet1 
the time the permit was issued and the ti^ e  of harvesting. The Court found this argument to be w 
merit, and stated that an actual intent to use" the wild clams “for" further growth was required.4 J 
allowing the clams to continue their natural growth is not enough to bring wild geoducks under th< 
“stocks" statutory definition.
ATS argued that the stock acquisition permit statute commanded the Department to issue such a 
if “wild stock is necessary to meet the initial needs of farm or hatchery stock."5 In their view, for 
commercial geoduck farming to succeed, wild, pre-permit geoducks would have to be harvested 
.,-gument proved unpersuasive, as the Court pointed out the statute only addressed the farm's nf 

stock, not for “general startup needs."6

Thus, the statute did not give the farmers a right to harvest wild, existing geoducks on the properl 
With regard to the estoppel claim, the Court declined to rule on the disputed meaning of statemer 
made by the Department before permit applications were filed. The justices simply found, under c 
“totality of the circumstances test", that estoppel was not appropriate. The Alaskan Court decided 
case without considering the Alaska Constitution’s common use clause and the public use doctrir

Conclusion
The Supreme Court of Alaska held that the Alaska Aquatic Farming Act does not give the Alaska 
Department of Fish and Game the power to authorize aquatic farmers to harvest and sell wild gee 
stocks growing on their property. The Court pointed out a section of the Aquatic Farming Act whic 
specifically allows the Department's commissioner to "attach conditions to a permit issued under 
section that are necessary to protect natural fish and wildlife resources.”? The Court went on to h 
the statute governing operation permits does not include an implied right to take wild shellfish. Th 
did not reach the issue of whether the grant of such an exclusive right would violate the Alaska 
Constitution. The decision of the Department of Fish and Game to deny Alaska Trademark Shellf 
geoduck farming permit application was upheld.

Endnotes
1 Alaska Admin. Code tit. 41, §240 (2003).
2 Alaska Trademark Shellfish, LLC, et. al. v. Stale of Alaska, et. al., 2004 Alas. LEXIS 51, at *8 (. 
April 16, 2004).
3. Alaska Stat. § 16.40.199(8) (2003).
4. Alaska Trademark Shellfish. 2004 Alas. LEXIS 51. at *19.
5. Alaska Stat. § 16.40.120(f) (2003).
6 Alaska Trademark Shellfish, 2004 Alas. LEXIS 51, at *20
7. Alaska Stat. § 16 40.100(c) (2003).
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I. INTRODUCTION

T h i s  c a s e  r e q u i r e s  u s  to  d e t e r m i n e  w h e t h e r  A  l a s k a  l a w  g i v e s  s h e l l f i s h  

f a r m e r s  t h e  e x c l u s i v e  r i g h t  t o  h a r v e s t  w i l d  s t o c k s  a l r e a d y  g r o w i n g  o n  t h e i r  f a r m  s i t e s .  

S e v e r a l  a p p l i c a n t s  a s k e d  th e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  f o r  a q u a t i c  f a rm  

p e r m i t s  a l l o w i n g  t h e m  to  g r o w  a n d  c o m m e r c i a l l y  h a r v e s t  g e o d u c k  c l a m s  in A l a s k a  

w a t e r s .  W h e n  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  d e c l i n e d  t o  g i v e  t h e m  e x c l u s i v e  

r i g h t s  to  t h e  w i l d  g e o d u c k s  o n  t h e i r  p r o p o s e d  f a r m  s i t e s ,  t h e  a p p l i c a n t s  a p p e a l e d  to  

t h e  s u p e r i o r  c o u r t .  T h e  s u p e r i o r  c o u r t  u p h e l d  t h e  d e p a r t m e n t ’s  d e c i s i o n ,  c o n c l u d i n g  

t h a t  th e  A l a s k a  C o n s t i t u t i o n  b a r s  t h e  d e p a r t m e n t  f ro m  g i v i n g  g e o d u c k  f a r m e r s  

e x c l u s i v e  r i g h t s  to  c o m m e r c i a l l y  h a r v e s t a b l e  s t o c k s  a l r e a d y  o n  t h e i r  f a r m s .  T h e  

a p p l i c a n t s  f i l e d  th is  a p p e a l .  W e  a f f i r m  th e  s u p e r i o r  c o u r t ’s r u l i n g  b u t  r e s t  o u r  

d e c i s i o n  o n  n a r r o w e r  g r o u n d s ,  h o l d i n g  t h a t ,  n o  m a t t e r  w h a t  t h e  c o n s t i t u t i o n  m i g h t  

p e r m i t ,  t h e  d e p a r t m e n t  l a c k e d  s t a t u t o r y  a u t h o r i t y  t o  g i v e  a q u a t i c  f a r m e r s  e x c l u s i v e  

r i g h t s  to  t h e  e x i s t i n g  w i l d  s t o c k s ,

I I .  F A C T S  A N D  P R O C E E D I N G S

A l a s k a ’s A q u a t i c  F a r m i n g  A c t 1 s e t s  o u t  p r o c e d u r e s  f o r  o b t a i n i n g  p e r m i t s  

to  s t a r t  a q u a t i c  f a r m s  in  A l a s k a  w a t e r s .  T h e  a c t  p u t s  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e  in c h a r g e  o f  t h e  p e r m i t t i n g  p r o c e s s ,  w h i c h  i n c l u d e s  t h e  i s s u a n c e  o f  a  c o a s t a l  

z o n e  c o n s i s t e n c y  c e r t i f i c a t i o n ,  an  a q u a t i c  f a r m  l e a s e ,  a  s p e c i a l  a r e a  p e r m i t ,  a n  a q u a t i c  

f a r m  o p e r a t i o n  p e r m i t ,  a n d  a  s t o c k  a c q u i s i t i o n  p e r m i t .  In t h e  c a s e  a t  i s s u e  h e r e ,

A l a s k a  T r a d e m a r k  S h e l l f i s h ,  L L C ,  a p p l i e d  to  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  f o r  

a q u a t i c  f a r m  p e r m i t s  to  a l l o w  th e  c o m p a n y  to  r a i s e  g e o d u c k s  —  a n  u n u s u a l l y  l a r g e ,  

s l o w - g r o w i n g  s p e c i e s  o f  c l a m  th a t  c o m m a n d s  h i g h  m a r k e t  p r i c e s  —  o n  s e v e r a l

A S  16 40 .100- . 199.
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p r o p o s e d  f a r m  s i t e s  in  S o u t h e a s t e r n  A l a s k a  w a t e r s ;  a t  a b o u t  th e  s a m e  t i m e ,  s e v e r a l  

o t h e r  a p p l i c a n t s  r e q u e s t e d  p e r m i t ,  in  v a r i o u s  d i f f e r e n t  l o c a t i o n s .  In p r i o r  

c o m m u n i c a t i o n s  w i t h  p r o s p e c t i v e  s h e l l f i s h  f a r m e r s ,  t h e  d e p a r t m e n t  h a d  s u g g e s t e d  

t h a t  a p p l i c a n t s  w h o  r e c e i v e d  p e r m i t s  w o u l d  b e  g i v e n  t h e  r ig h t  t o  t a k e  all  w i l d  s t o c k s  

a l r e a d y  o n  t h e i r  f a r m s  w h e n  th e  p e r m i t s  w e r e  i s s u e d .  T h u s ,  in t h e  p r e s e n t  c a s e ,  m o s t  

o f  th e  a p p l i c a n t s  p r o p o s e d  to  h a r v e s t  a n d  se l l  t h e  w i l d  g e o d u c k s  a l r e a d y  g r o w i n g  o n  

t h e i r  s e l e c t e d  s i t e s .

A f t e r  r e v i e w i n g  t h e  a p p l i c a t i o n s ,  th e  d e p a r t m e n t  n o t i f i e d  t h e  a p p l i c a n t s  

th a t  it w o u l d  c o n d i t i o n a l l y  a p p r o v e  t h e i r  p e r m i t s :  e a c h  a p p l i c a n t  w o u l d  b e  r e q u i r e d  to  

d e v e l o p  a  p r a c t i c a l  m e t h o d  o f  d i s t i n g u i s h i n g  th e i r  f a r m e d  g e o d u c k s  f r o m  t h e  w i ld ,  

“ c o m m o n  p r o p e r t y , ”  g e o  d u c k s  a l r e a d y  o n  t h e i r  p r o p e r t y ;  a n d  e a c h  a p p l i c a n t  w o u l d  

h a v e  to  a g r e e  to  u s e  t h e i r  p r o p o s e d  m e t h o d  w h e n  t h e y  s t a r t e d  f a r m i n g .  T h e  

d e p a r t m e n t  e x p l a i n e d  th a t  it b e l i e v e d  t h e s e  c o n d i t i o n s  to b e  n e c e s s a r y  “ f b ] e c a u s e  t h e  

d e n s i t y  o f  g e o d u c k s  o n  y o u r  s i t e  m a y  e x c e e d  th a t  n e c e s s a r y  to p r o v i d e  s e e d  s t o c k  f o r  

p r o p a g a t i o n . ”  S p e c i f i c a l l y ,  d ie  d e p a r t m e n t  s t a t e d ,  “ it is  l ik e ly  t h a t  a p o r t i o n  o f  th e  

w i l d  g e o d u c k s  a t  y o u r  p r o p o s e d  s i t e s  w o u l d  r e m a i n  a c o m m o n  p r o p e r t y  r e s o u r c e ,  

w h i c h  s h o u l d  b e  m a d e  a v a i l a b l e  f o r  o t h e r  u s e s . "  T h e  d e p a r t m e n t  a v e r t e d  t h a t  t h e  

A q u a t i c  F a r m i n g  A c t  a l l o w e d  a q u a t i c  f a r m e r s  to  t a k e  w i l d  r e s o u r c e s  f r o m  t h e i r  s i t e s  

o n l y  i f  t h e y  w e r e  i s s u e d  a  s t o c k  a c q u i s i t i o n  p e r m i t  u n d e r  A S  1 6 . 4 0 . 1 2 0 ,  w h i c h ,  in  t h e  

d e p a r t m e n t ’s  v i e w ,  a l l o w e d  f a r m e r s  to u s e  e x i s t i n g  s t o c k s  s o l e ly  t o  “ f u r t h e r  g r o w t h "  

a n d  fo r  “ p r o p a g a t i o n . ”  A c c o r d i n g  to  t h e  d e p a r t m e n t ,  a l l o w i n g  a q u a t i c  f a r m e r s  a 

b r o a d e r  r i g h t  t o  h a r v e s t  s t a n d i n g  s t o c k s  m i g h t  v i o l a t e  t h e  A l a s k a  C o n s t i t u t i o n :

It is  i m p o r t a n t  to  c l a r i f y  t h a t  an  a q u a t i c  f a r m  p e r m i t  

d o e s  n o t ,  in i t s e l f ,  g i v e  a  f a r m e r  t h e  e x c l u s i v e  r ig h t  to  

h a r v e s t ,  f o r  a  c o m m e r c i a l  p u r p o s e ,  t h e  w i l d  f i s h e r y  

r e s o u r c e s  t h a t  a r e  l o c a t e d  a t  t h e  f a r m  s i te .  A  c o n t r a r y
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c o n c l u s i o n  is i n c o n s i s t e n t  w i t h  t h e  l a w s  th a t  g o v e r n  a q u a t i c  

f a r m i n g ,  a n d  it m a y  c o n t r a d i c t  th e  A l a s k a  C o n s t i t u t i o n ’s 

p r o h i b i t i o n  a g a i n s t  e x c l u s i v e  r i g h t s  in  f i s h e r i e s .

T h e  a p p l i c a n t s  r e s p o n d e d  t h a t  t h e y  f o u n d  th e  d e p a r t m e n t ’s  c o n d i t i o n s  o f  

a p p r o v a l  t o  b e  u n r e a s o n a b l e .  T h e y  p r o p o s e d  s e v e r a l  a l t e r n a t i v e  a r r a n g e m e n t s .  A f t e r  

h o l d i n g  a  t e l e c o n f e r e n c e  to  d i s c u s s  t h e s e  a n d  o t h e r  o p t i o n s ,  t h e  d e p a r t m e n t  s e n t  t h e  

a p p l i c a n t s  a l e t t e r  s u m m a r i z i n g  t h e  g e n e r a l  p r i n c i p l e s  t h a t  it p r o p o s e d  to  u s e  to " g u i d e  

th e  d e p a r t m e n t ’s  a c t i o n s  o n  y o u r  p e n d i n g  p e r m i t  a p p l i c a t i o n s . ’’2 F o r  p r e s e n t  

p u r p o s e s ,  t h e  m o s t  i m p o r t a n t  p r i n c i p l e  w a s  th a t  the  d e p a r t m e n t  w o u l d  p e r m i t  th e  

a p p l i c a n t s  t o  u s e  e x i s t i n g  g e o d u c k s  o n l y  f o r  b r o o d  s t o c k  o r  f o r  a c t i v e  c u l t i v a t i o n :

P e r t i n e n t  s t a t u t e s  d o  n o t  a u t h o r i z e  a  f a r m e r  to  u s e  

s t a n d i n g ,  w i ld  s t o c k s  o f  g e o d u c k s  f o r  h a r v e s t  a n d  s a l e  

w i t h o u t  h a v i n g  f irs t  “ p r o p a g a t e d ,  f a r m e d ,  o r  c u l t i v a t e d ”  the  

w i l d  g e o d u c k s .  T h e  s t a t u t e s  d e f i n e  a n  " a q u a t i c  f a r m "  a s  “ a  

f a c i l i ty  t h a t  g r o w s ,  f a r m s ,  o r  c u l t i v a t e s  a q u a t i c  fa rm  

p r o d u c t s  in  c a p t i v i t y  u n d e r  p o s i t i v e  c o n t r o l . ”  It w o u l d  n o t  

b e  c o n s i s t e n t  w i t h  t h o s e  s t a t u t e s  to  a l l o w  a  f a n n e r  to  

h a r v e s t  w i l d  g e o d u c k s  w i t h o u t  f i rs t  h a v i n g  d o n e  a n y t h i n g  

to  i m p r o v e  t h e i r  a b u n d a n c e ,  g r o w t h  r a t e ,  o r  a n y  o t h e r  

a s p e c t  o f  p r o d u c t i v i t y .  T h e r e f o r e ,  th e  d e p a r t m e n t  w i l l  

i s s u e  s to c k  a c q u i s i t i o n  p e r m i t s  o n l y  fo r  t h e  p u r p o s e s  o f  

p r o v i d i n g  b r o o d  o r  s e e d  s t o c k  o r  f o r  g r o w i n g - o u t  u n d e r  

c > n tro l le d ,  e n h a n c e d  c u l t i v a t i o n .

T h e  a p p l i c a n t s  r e p l i e d  tha t  t h e  d e p a r t m e n t ’s  p r o p o s a l  t o  c o n d i t i o n  

a p p r o v a l  o f  t h e i r  a p p l i c a t i o n s  o n  th e s e  p r i n c i p l e s  w o u l d  p r e c l u d e  t h e m  f r o m  o p e r a t i n g  

s u c c e s s f u l l y .  T h e y  d e m a n d e d  an u n c o n d i t i o n a l  d e c i s i o n  o n  t h e i r  p e n d i n g  

a p p l i c a t i o n s .  In r e s p o n s e ,  t h e  C o m m i s s i o n e r  o f  F is h  a n d  G a m e  i s s u e d  a f i n a l  d e c i s i o n

2 T h e  d e p a r t m e n t  e v e n t u a l l y  c i r c u l a t e d  t h e s e  g e n e r a l  p r i n c i p l e s  a s  p r o p o s e d  

r e g u l a t i o n s  a n d  u l t i m a t e l y  a d o p t e d  t h e m .  5 A l a s k a  A d m i n i s t r a t i v e  C o d e  ( A A C )  4 1 . 2 4 0  

( 2 0 0 3 ) .  T h e  v a l i d i t y  o f  t h e  c u r r e n t  r e g u l a t i o n s  is  n o t  at i s s u e  h e r e .
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d e n y i n g  th e  p e r m i t s ,  r u l i n g  t h a t  t h e  a p p l i c a n t s  h a d  n o  r i g h t  to  c l a i m  w i l d  g e o d u c k s

a l r e a d y  o n  t h e i r  p r o p o s e d  s i t e s :

T h e  p r a c t i c a l  d i f f i c u l t i e s  o f  c h o o s i n g  t o  o p e r a t e  a n  a q u a t i c  

f a r m  w h e r e  t h e r e  [ i s ]  a n  a b u n d a n c e  o f  w i ld  s t o c k s  o f  

g e o d u c k s  d o [ ]  n o t  p r o v i d e  a b a s i s  f o r  c i r c u m v e n t i n g  s t a t e  

l a w  w i t h  r e g a r d  to a  c o m m o n  p r o p e r t y  r e s o u r c e .  / \ n  

a q u a t i c  f a r m e r  c a n n o t ,  u n d e r  s t a t e  l a w ,  h a r v e s t  w i l d  

g e o d u c k s  t h a t  [ t h e  a p p l i c a n t ]  h a s  d o n e  n o t h i n g  to  c u l t i v a t e  

u n d e r  t h e  a u s p i c e s  o f  a n  a q u a t i c  f a r m  p e n n i t .  T h e  A l a s k a  

C o n s t i t u t i o n  a n d  s t a t u t e s  t h a t  g o v e r n  a q u a t i c  fa rm  

o p e r a t i o n a l  p e r m i t s  p r o h i b i t  t h e  harv e s t  o f  s t a n d i n g  s t o c k s  

o f  w i l d  g c o d u c k s ,  u n l e s s  t h e  f a r m e r  h a s  a  v a l i d  s t o c k  

a c q u i s i t i o n  p e r m i t  ( w h i c h  c a n  b e  o b t a i n e d  u n d e r  l i m i t e d  

c i r c u m s t a n c e s )  o r  1, th e  f a r m e r  h a s  c u l t i v a t e d  th e  w i l d  

g e o d u c k s .

T h e  a p p l i c a n t s  a p p e a l e d  th e  c o m m i s s i o n e r ’s d e c i s i o n  to  t h e  s u p e r i o r  

c o u r t ,  i n s i s t i n g  th a t  t h e  d e p a r t m e n t  h a d  v i o l a t e d  t h e  A q u a t i c  F a n n i n g  A c t  b y  

c o n d i t i o n i n g  t h e i r  f a r m  o p e r a t i o n  p e r m i t s  o n  t h e i r  w i l l i n g n e s s  t o  m a k e  w i l d  g e o d u c k  

s t o c k s  a v a i l a b l e  f o r  c o m m o n  u s e .  A l t e r n a t i v e l y ,  t h e  a p p l i c a n t s  a r g u e d ,  t h e  

d e p a r t m e n t  s h o u l d  b e  e s t o p p e d  f r o m  p r o h i b i t i n g  t h e m  f r o m  h a i  v e s t i n g  t h e i r  s t a n d i n g  

s t o c k s ,  s i n c e  i t s  e a r l i e r  c o m m u n i c a t i o n s  h a d  p r o m i s e d  th a t  a l l  s u c c e s s f u l  a p p l i c a n t s  

f o r  s h e l l f i s h  f a r m i n g  p e r m i t s  w o u l d  a u t o m a t i c a l l y  r e c e i v e  th e  r i g h t  to  h a r v e s t  w i ld  

s t o c k .

S u p e r i o r  C o u r t  J u d g e  M i c h a e l  A .  T h o m p s o n  a f f i r m e d  th e  

c o m m i s s i o n e r ’ s  r u l i n g ,  r e l y i n g  o n  a c o n s t i t u t i o n a l  t h e o r y .  F i n d i n g  t h a t  “ [ t ]h e  r e a l  

q u e s t i o n  . . .  i s  n o t  w h e t h e r  th e  l e g i s l a t u r e  i n t e n d e d  to  a l l o w  [ s t o c k  a c q u i s i t i o n  p e r m i t ]  

h o l d e r s  to  h a r v e s t  w i l d  s t o c k ,  b u t  w h e t h e r  t h e  l e g i s l a t u r e  is  permitted  t o  d o  s o , ”  J u d g e  

T h o m p s o n  p a s s e d  o v e r  th e  d i s p u t e d  s t a t u t o r y  i s s u e s ,  r u l i n g  i n s t e a d  th a t  t h e  A l a s k a
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C o n s t i t u t i o n ’s  c o m m o n  u s e  c l a u s e 3 p r e c l u d e d  t h e  d e p a r t m e n t  f r o m  g i v i n g  g e o d u c k  

f a r m e r s  e x c l u s i v e  h a r v e s t  r i g h t s  t o  a n y  c o m m e r c i a l l y  s i g n i f i c a n t  w i l d  g e o d u c k  s t o c k s .

T h e  a p p l i c a n t s  a p p e a l  th is  d e c i s i o n .

III. DISCUSSION

A. Standard of Review

In  r e s o l v i n g  a d m i n i s t r a t i v e  a p p e a l s  f r o m  d e c i s i o n s  i s s u e d  b y  th e  s u p e r i o r  

c o u r t  a s  a n  i n t e r m e d i a t e  a p p e l l a t e  t r i b u n a l ,  w e  r e v i e w  t h e  a d m i n i s t r a t i v e  a g e n c y ’s 

d e c i s i o n  d i r e c t l y . 4 W e  a p p l y  o u r  i n d e p e n d e n t  j u d g m e n t  to  d e c i d e  q u e s t i o n s  o f  law  

i n v o l v i n g  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n . 5

B. Parties' Arguments

T h e  a p p l i c a n t s  c h a l l e n g e  t h e  s u p e r i o r  c o u r t ’s  r u l i n g  t h a t  t h e  A l a s k a  

C o n s t i t u t i o n ’s  c o m m o n - u s e  c l a u s e  f o r b i d s  g i v i n g  n e w l y  p e r m i t t e d  g e o d u c k  f a r m e r s  

h a r v e s t  r i g h t s  t o  g e o d u c k  s t o c k s  a l r e a d y  g r o w i n g  o n  t h e i r  f a r m s .  T h e y  m a i n t a i n  t h a t  

t h e  s u p e r i o r  c o u r t  m i s u n d e r s t o o d  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  A l a s k a  C o n s t i t u t i o n ’s  

c o m m o n - u s e  c l a u s e  a n d  n o - e x c l u s i v e - r i g h t  c l a u s e . h P o i n t i n g  to  c a s e s  l ik e  State  u.

A l a s k a  C o n s t ,  a r t .  V I I I ,  § 3 .

4 A l y e s k a  PipelineServ. Co.  v. D e S h o n g ,  7 7  P . 3 d  1 2 2 7 , 1 2 3 1  ( A l a s k a  2 0 0 3 ) .

State C o m m e r c i a l  Fisheries E ntry C o m m  'n v'. C a r / s o n , 6 5  P . 3 d  8 5  1, 8 5 8  

( A l a s k a  2 0 0 3 ) .

b A la s k a  C onst, a rt. V I I I ,  §§ 3 , 15.
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C  r jsky,1 O w s i c h e k  v. Stale * C W C  Fisheries  v. B u n k e r a n d  M c D o w e l l  v. State ™ 

t h e  a p p l i c a n t s  in s i s t  t h a t  th e  c o m m o n - u s e  c l a u s e  a n d  p u b l i c  t r u s t  d o c t r i n e  d o  n o t  

p r e v e n t  t h e  d e p a r t m e n t  f r o m  g i v i n g  s t a n d i n g  s t o c k s  t o  a q u a t i c  s h e l l f i s h  f a r m e r s .  

A l t e r n a t i v e l y ,  t h e  a p p l i c a n t s  a r g u e ,  e s t o p p e l  b a r s  th e  d e p a r t m e n t  f r o m  d e n y i n g  t h e i r  

a p p l i c a t i o n s .

T h e  s t a t e  c o u n t e r s  b y  a r g u i n g  th a t  th e  c o u r t ’s  c o n s t i t u t i o n a l  a n a l y s i s  w a s  

s o u n d .  A l t e r n a t i v e l y ,  r e n e w i n g  th e  s t a t u t o r y  a r g u m e n t s  th a t  t h e  s u p e r i o r  c o u r t  

d e c l i n e d  to  d e c i d e ,  th e  s t a t e  a s s e r t s  th a t  t h e  A q u a t i c  F a r m i n g  A c t  d o e s  n o t  g i v e  t h e  

d e p a r t m e n t  a u t h o r i t y  t o  g r a n t  e x c l u s i v e  s t a n d i n g - s t o c k  r i g h t s  t o  t h e  a p p l i c a n t s .

C. Procedural Objections to a Decision on Statutory Grounds

T h e  a p p l i c a n t s  r a i s e  a  p r o c e d u r a l  o b j e c t i o n  to  t h e  s t a t e ’s  s t a t u t o r y  

a r g u m e n t .  T h e y  m a i n t a i n  th a t  t h e  s t a t e  c a n n o t  p r o p e r l y  r e l y  o n  th is  t h e o r y ,  s i n c e  th e  

s u p e r i o r  c o u r t  d e c l i n e d  to  d e c i d e  it a n d  s i n c e  t h e  t h e o r y  is n o t  r a i s e d  in  t h e  a p p l i c a n t ' s  

s t a t e m e n t  o f  p o i n t s  o n  a p p e a l .  T h e  a p p l i c a n t s  u r g e  u s  to  c o n f i n e  o u r  r e v i e w  to  th e  

c o n s t i t u t i o n a l  i s s u e  d e c i d e d  b e l o w .  A l t e r n a t i v e l y ,  t h e y  a s k  u s  to  a l l o w  s u p p l e m e n t a l  

b r i e f i n g  i f  w e  r e a c h  th e  s t a t u t o r y  i s s u e .

B u t  t h e  t r i a l  c o u r t ' s  c h o i c e  o f  a p a r t i c u l a r  l e g a l  t h e o r y  d o e s  n o t  d e f i n e  

th e  s c o p e  o f  o u r  a p p e l l a t e  r e v i e w .  A n  a p p e l l a t e  c o u r t  m a y  u p h o l d  t h e  t r ia l  c o u r t ’ s 

j u d g m e n t  o n  a n y  l e g a l  t h e o r y  s u p p o r t e d  b y  th e  r e c o r d  —  e v e n  o n e  t h a t  t h e  tr ia l  c o u r t

6 6 7  P . 2 d  I 184  ( A l a s k a  1 9 8 3 ) .

7 6 3  P . 2 d  4 8 8  ( A l a s k a  1 9 8 8 ) .

7 5 5  P .2 d  I I 15 ( A l a s k a  1 9 8 8 ) .

785 P .2d 1 (A la s k a  1989).
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e x p r e s s l y  r e j e c t s . "  H e r e ,  th e  s t a t e ’s b r i e f  d i s c u s s e s  a s t a t u t o r y  p o i n t  t h a t  it p r o p e r l y  

r a i s e d  in  t h e  s u p e r i o r  c o u r t .  B o t h  p a r t i e s  b r i e f e d  a n d  a r g u e d  t h e  p o i n t  b e l o w .  

A l t h o u g h  t h e  s u p e r i o r  c o u r t  e l e c t e d  to  r e s t  i ts  r u l i n g  o n  c o n s t i t u t i o n a l  g r o u n d s ,  w e  

h a v e  o f t e n  r e c o g n i z e d  t h a t  a p p e a l s  s h o u l d  o r d i n a r i l y  n o t  b e  d e c i d e d  o n  c o n s t i t u t i o n a l

11 A s  w e  h e l d  in  Ransom i\ Haner, o n e  o f  o u r  e a r l i e s t  c a s e s ,

it  is  a  r u l e  o f  l a w  t h a t a n  a p p e l l e e  m a y  u r g e ,  a n d  th e  a p p e l l a t e  

c o u r t  s h o u l d  c o n s i d e r  in  d e f e n s e  o f a  d e c r e e  o r  j u d g m e n t  a n y  

m a t t e r  a p p e a r i n g  in  the  r e c o r d ,  e v e n  i f  r e j e c t e d  b e l o w  a n d  

e v e n  i f  a p p e l l e e ' s  a r g u m e n t  m a y  i n v o l v e  a n  a t t a c k  u p o n  t h e  

r e a s o n i n g  o f  t h e  l o w e r  c o u r t  o r  a n  i n s i s t e n c e  u p o n  m a t t e r  

o v e r l o o k e d  o r  i g n o r e d  b y  it.

3 6 2  P . 2 d  2 8 2 ,  2 8 5  ( A l a s k a  1 9 6 1 ) .  O u r  s u b s e q u e n t  c a s e s  h a v e  c o n s i s t e n t l y  r e c o g n i z e d  

a n d  a p p l i e d  t h i s  r u l e .  See, e.g., Dixon v. Pouncy, 9 7 9  P .2 d  5 2 0 ,  5 2 5  n . 6  ( A l a s k a  1 9 9 9 ) ;  

Bering Strait Sch. Dist.v. RLl Ins. Co., 8 7 3  P .2 d  1 2 9 2 , 1 2 9 5  ( A l a s k a  1 9 9 4 ) ;  Municipality 
o f  Anchorage v. Higgins, 7 5 4  P .2 d  7 4 5 ,  7 4 8  ( A l a s k a  1 9 8 8 ) ;  McGee v. State, 6 1 4  P . 2 d  

8 0 0 ,  8 0 6  n . 1 0  ( A l a s k a  1 9 8 0 ) ;  Carlson v. State, 5 9 8  P . 2 d  9 6 9 , 9 7 3  ( A l a s k a  1 9 7 9 ) ;  Pistro 
v. Slate, 5 9 0  P . 2 d  8 8 4 ,  8 8 8  n. 13 ( A l a s k a  I 9 7 9 ) ;  StorJahl v. Gov't Employees Ins. Co., 
5 6 4  P .2 d  6 3 ,  6 7  n. 16 ( A l a s k a  1 9 7 7 ) .
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g r o u n d s  w h e n  n a r r o w e r  g r o u n d s  a r e  a v a i l a b l e . 12 G i v e n  

t h e s e  c i r c u m s t a n c e s ,  w e  r e j e c t  t h e  a p p l i c a n t s ’ p r o c e d u r a l  o b j e c t i o n s .  W c  t h u s  t u r n  t o  

t h e  s t a t u t o r y  i s s u e s .

I). Relevant Statutory Framework

T h e  A q u a t i c  F a r m i n g  A c t  a u t h o r i z e s  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  

t o  i s s u e  p e m i i t s  f o r  a q u a t i c  f a r m i n g ;  c o n v e r s e l y ,  t h e  a c t  p r o h i b i t s  a q u a t i c  f a r m i n g

I h i s  p r i n c i p l e  o f  a b s t e n t i o n  i s  n o t  u n i q u e  to  A l a s k a .  See Escambia County 
v. M cM illan . 4 6 6  U .S .  4 8 ,  51 ( 1 9 8 4 )  ( “ It is  a  w e l l - e s t a b l i s h e d  p r i n c i p l e  g o v e r n i n g  th e  

p r u d e n t  e x e r c i s e  o f  t h i s  C o u r t ’s j u r i s d i c t i o n  t h a t  n o r m a l l y  t h e  C o u r t  w i l l  n o t  d e c i d e  a  

c o n s t i t u t i o n a l  q u e s t i o n  i f  t h e r e  is s o m e  o t h e r  g r o u n d  u p o n  w h i c h  to  d i s p o s e  o f  t h e  

c a s e."),Ashwander v, Tennessee Valley Auth., 2 9 7  U .S .  2 8 8 , 3 4 5 - 4 9  ( 1 9 3 6 )  ( e s t a b l i s h i n g  

t h a t  c o n s t i t u t i o n a l  q u e s t i o n s  s h o u l d  b e  a v o i d e d  i f  t h e r e  a r e  n a r r o w e r  g r o u n d s  f o r  m a k i n g  

a d e c i s i o n ) .  A l a s k a ’s a p p e l l a t e  c o u r t s  h a v e  o f t e n  i n v o k e d  th i s  p r i n c i p l e .  See, e.g., 
Municipality o f  Anchorage v. Anchorage Daily News, 7 9 4  P . 2 d  5 8 4 ,  5 9 4  n. 18 ( A l a s k a  

19 9 0 )  ( c i v i l  r u l e s  c o n s t i t u t e  s u f f i c i e n t  d e v i c e  f o r  c o n t r o l l i n g  d i s c o v e r y  h a r a s s m e n t ,  t h u s  

d e c l i n e  t o  r e a c h  b r o a d e r  c o n s t i t u t i o n a l  i s s u e ) ;  State v. F/V Baranof, 6 7 7  P . 2 d  12 4 5 .  1 2 5 5  

( A l a s k a  1 9 8 4 )  ( s i n c e  o w n e r s  w e r e  a f f o r d e d  d u e  p r o c e s s ,  n e e d  n o t  a d d r e s s  

c o n s t i t u t i o n a l i t y  o f  s t a t u t e ) ;  Zerbe v. State, 5 7 8  P .2 d  5 9 7 ,  5 9 8  ( A l a s k a  1 9 7 8 )  ( b e c a u s e  

o f  d i s p o s i t i o n  o f  f i r s t  p o i n t  o n  a p p e a l ,  n e e d  n o t  a d d r e s s  c o n s t i t u t i o n a l  i s s u e ) ,  overruled 
on other grounds by Stephens v. State, Dep 't o f  Revenue, 7 4 6  P .2 d  9 0 8  ( A l a s k a  1 9 8 7 ) ;  

Puller v. Municipality o f  Anchorage, 5 7 4  P .2 d  1 2 8 5 ,  1 2 8 8  ( A l a s k a  1 9 7 8 )  ( i n  l ig h t  o f  

c o n s t r u c t i o n  o f  s t a t u t e ,  d o  n o t  r e a c h  c o n s t i t u t i o n a l  i s s u e s ) ;  State v. City o f  Anchorage, 
5 1 3  P .2 d  1 1 0 4 .  I 1 12 ( A l a s k a  1 9 7 3 )  ( i n t e r p r e t a t i o n  o f  s t a t u t e  m a k e s  it u n n e c e s s a r y  to  

r e a c h  c o n s t i t u t i o n a l  i s s u e ) ,  overruled on other grounds by State v. Alex, 6 4 6  P . 2 d  2 0 3  

( A l a s k a  1 9 8 2 ) ;  Anniskette v. State, 4 8 9  P . 2 d  1 0 1 2 ,  1 0 1 6  ( A l a s k a  1 9 7 1 )  ( s i n c e  c o n d u c t  

p r o t e c t e d  b y  c o n s t i t u t i o n ,  d o  n o t  r e a c h  b r o a d e r  q u e s t i o n  o f  s t a t u t e ’ s c o n s t i t u t i o n a l i t y ) ;  

Perry v. State, 4 2 9  P .2 d  2 4 9 ,  2 5 1 - 5 2  ( A l a s k a  1 9 6 7 )  ( s h o u l d  n o t  p a s s  o n  c o n s t i t u t i o n a l  

i s s u e  u n l e s s  d e t e r m i n a t i o n  e s s e n t i a l  to  d e c i s i o n  o f  c a s e ) ;  Robins v. Municipality o f  
Anchorage, 7 1 1 P . 2 d  5 5 0 , 5 5 2  ( A l a s k a  A p p .  1 9 8 5 )  ( n e e d  n o t  d e c i d e  c o n s t i t u t i o n a l  i s s u e ,  

s i n c e  p r o b a b l e  c a u s e  f o r  a r r e s t  e x i s t e d  p r i o r  to  g i v i n g  b r e a t h  te s t ) ;  State v. Williams, 6 5 3  

P .2 d  1 0 6 7 ,  1 0 6 9  ( A l a s k a  A p p .  1 9 8 2 )  ( d o  n o t  r e a c h  c o n s t i t u t i o n a l  i s s u e  s i n c e  c a s e c a n  b e  

r e s o l v e d  b y  a p p l y i n g  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ) ,  a ff ’d in part, 6 8 1  P . 2 d  3 1 3  

( A l a s k a  1 9 8 4 ) .
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e x c e p t  a s  p e r m i t t e d . 13 T h e  a c t  a u t h o r i z e s  t h e  d e p a r t m e n t  to i s s u e  t w o  d i s t i n c t  k i n d s  o f  

p e r m i t s :  p e r m i t s  to  o p e r a t e  a q u a t i c  f a r m s  a n d  p e r m i t s  to  a c q u i r e  s t o c k  fo r  a q u a t i c  

f a r m s . 14

1. Operation Permits

A l a s k a  S t a t u t e  1 6 . 4 0 . 1 0 0  d e s c r i b e s  t h e  f i r s t  k in d  o f  p e r m i t ,  a n  o p e r a t i o n  

p e r m i t ,  p r o v i d i n g ,  “ A  p e r s o n  m a y  n o t ,  w i t h o u t  a  p e r m i t  f r o m  t h e  c o m m i s s i o n e r ,

A t  t h e  t i m e s  r e l e v a n t  to  t h i s  c a s e ,  A S  16 . 4 0 . 1 0 0  p r o v i d e d :

( a )  A  p e r s o n  m a y  n o t ,  w i t h o u t  a  p e r m i t  f r o m  the 

c o m m i s s i o n e r ,  c o n s t r u c t  o r  o p e r a t e

( 1 )  a n  a q u a t i c  f a rm ;  o r

( 2 )  a h a t c h e r y  f o r  t h e  p u r p o s e  o f  s u p p l y i n g  

a q u a t i c  p l a n t s  o r  s h e l l f i s h  to a n  a q u a t i c  f a rm .

( b ) A  p e r m i t  i s s u e d  u n d e r  t h i s  s e c t i o n  a u t h o r i z e s  th e  

p e r m i t t e e ,  s u b j e c t  to t h e  c o n d i t i o n s  o f  A S  1 6 . 4 0 . 1 0 0  —  

1 6 . 4 0 . 1 9 9  a n d  A S  1 7 .2 0 ,  t o  a c q u i r e ,  p u r c h a s e ,  o f f e r  to  

p u r c h a s e ,  t r a n s f e r ,  p o s s e s s ,  s e l l ,  a n d  o f f e r  t o  sell  s t o c k  a n d  

a q u a t i c  f a r m  p r o d u c t s  t h a t  a r e  u s e d  o r  r e a r e d  a t  t h e  h a t c h e r y  

o r  a q u a t i c  f a r m .  A  p e r s o n  w h o  h o l d s  a p e r m i t  u n d e r  th i s  

s e c t i o n  m a y  se l l  o r  o f f e r  to  s e l l  s h e l l f i s h  s t o c k  to  t h e  

d e p a r t m e n t  o r  to  a n  a q u a t i c  f a r m  o r  r e l a t e d  h a t c h e r y  o u t s i d e  

o f  t h e  s t a t e .

( c )  T h e  c o m m i s s i o n e r  m a y  a t t a c h  c o n d i t i o n s  t o  a 

p e r m i t  i s s u e d  u n d e r  th i s  s e c t i o n  t h a t  a r e  n e c e s s a r y  t o  p r o t e c t  

n a t u r a l  f i s h  a n d  w i l d l i f e  r e s o u r c e s .

( d )  N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  o f  l a w ,  the  

c o m m i s s i o n e r  m a y  n o t  i s s u e  a  p e r m i t  u n d e r  th is  s e c t i o n  f o r  

t h e  f a r m i n g  o f ,  o r  h a t c h e r y  o p e r a t i o n s  i n v o l v i n g ,  A t l a n t i c  

s a l m o n .

See A S  1 6 .4 0 .1 0 0  and A S  1 6 .4 0 .1 20 .
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c o n s t r u c t  o r  o p e r a t e  . . .  a n  a q u a t i c  f a r m . ” 15 A n  o p e r a t i o n  p e r m i t  i s s u e d  u n d e r  th i s  

s e c t i o n  a l l o w s  a q u a t i c  f a r m e r s  to  a c q u i r e  a n d  s e l l  “ s t o c k  a n d  a q u a t i c  f a r m  p r o d u c t s  

t h a t  a r e  u s e d  o r  r e a r e d  a t  t h e  h a t c h e r y  o r  a q u a t i c  f a r m . ” 16 T h e  a c t  a s s i g n s  p r e c i s e  

m e a n i n g s  t o  t h e  t e r m s  “ a q u a t i c  f a r m  p r o d u c t "  a n d  “ s t o c k " :

“ a q u a t i c  f a rm  p r o d u c t ”  m e a n s  a n  a q u a t i c  p l a n t  o r  

s h e l l f i s h ,  o r  p a r t  o f  a n  a q u a t i c  p l a n t  o r  s h e l l f i s h ,  t h a t  is 

p r o p a g a t e d ,  f a r m e d ,  o r  c u l t i v a t e d  in a n  a q u a t i c  f a rm  a n d  

s o l d  o r  o f f e r e d  f o r  s a le ;

“ s t o c k ”  m e a n s  l iv e  a q u a t i c  p l a n t s  o r  s h e l l f i s h  

a c q u i r e d ,  c o l l e c t e d ,  p o s s e s s e d ,  o r  i n t e n d e d  fo r  u s e  b y  a  

h a t c h e r y  o r  a q u a t i c  f a r m  f o r  t h e  p u r p o s e  o f  f u r t h e r  g r o w t h  

o r  p r o p a g a t i o n . 1' 71

In  d e c i d i n g  w h e t h e r  t o  i s s u e  a n  o p e r a t i o n  p e r m i t  u n d e r  s e c t i o n  . 1 0 0 ,  t h e  

d e p a r t m e n t  m u s t  c o n s i d e r  f o u r  c r i t e r i a :

( 1 ) t h e  p h y s i c a l  a n d  b i o l o g i c a l  c h a r a c t e r i s t i c s  o f  

t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  l o c a t i o n  m u s t  b e  s u i t a b l e  f o r  

t h e  f a r m i n g  o r  t h e  s h e l l f i s h  o r  a q u a t i c  p l a n t  p r o p o s e d ;

( 2 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

r e q u i r e  s i g n i f i c a n t  a l t e r a t i o n s  in  t r a d i t i o n a l  f i s h e r i e s  o r  

o t h e r  e x i s t i n g  u s e s  o f f i s h  a n d  w i l d l i f e  r e s o u r c e s ;

( 3 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

s i g n i f i c a n t l y  a f f e c t  f i s h e r i e s ,  w i l d l i f e ,  o r  t h e i r  h a b i t a t s  in  a n  

a d v e r s e  m a n n e r :  a n d

15 A S  1 6 . 4 0 . 1 0 0 ( a ) ( 1 ) .

16 S e e  A S  1 6 . 4 0 . 1 0 0 ( b ) .  M o r e o v e r ,  w i t h  r e s p e c t  to  o p e r a t i n g  p e r m i t s ,

A S  1 6 . 4 0 . 1 0 0 ( c )  g i v e s  t h e  d e p a r t m e n t  b r o a d  d i s c r e t i o n  to  “ a t t a c h  c o n d i t i o n s  to a  p e r m i t

. . .  t h a t  a r e  n e c e s s a r y  t o  p r o t e c t  n a t u r a l  f i s h  a n d  w i l d l i f e  r e s o u r c e s . ”

17 A S  1 6 . 4 0 . 1 9 9 ( 2 ) ,  (8 ) .
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( 4 )  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  p l a n s  a n d  

s t a f f i n g  p l a n s  m u s t  d e m o n s t r a t e  t e c h n i c a l  a n d  o p e r a t i o n a l  

f e a s i b i l i t y . 11*1

2. Stock Acquisition Permits

A l a s k a  S t a t u t e  16 . 4 0 . 1 2 0  d e s c r i b e s  th e  s e c o n d  k i n d  o f  p e r m i t  r e q u i r e d  

f o r  a q u a t i c  f a r m i n g ,  a n  " a q u a t i c  s t o c k  a c q u i s i t i o n "  p e r m i t .  S e c t i o n  . 12 0  p r o v i d e s  t h a t  

" [ a ]  p e r s o n  m a y  n o t  a c q u i r e  a q u a t i c  p l a n t s  o r  s h e l l f i s h  f r o m  w i l d  s t o c k  in t h e  s t a t e  f o r  

t h e  p u r p o s e  o f  s u p p l y i n g  s t o c k  to  a n  a q u a t i c  fa rm  o r  h a t c h e r y  r e q u i r e d  t o  h a v e  a 

p e r m i t  u n d e r  A S  1 6 . 4 0 . 1 0 0  u n l e s s  t h e  p e r s o n  h o l d s  a n  a c q u i s i t i o n  p e r m i t . ” 19 A n  

a q u a t i c  s t o c k  a c q u i s i t i o n  p e r m i t  e n a b l e s  p e r m i t  h o l d e r s  t o  a c q u i r e  w i l d  s t o c k ,  b u t  o n ly  

" f o r  t h e  p u r p o s e s  o f  s u p p l y i n g  s t o c k  . . .  to  a n  a q u a t i c  f a r m  o r  h a t c h e r y  r e q u i r e d  to  

h a v e  [a n  o p e r a t i n g ]  p e r m i t  u n d e r  A S  1 6 . 4 0 .1 0 0  . . . [ o r  to ]  t h e  d e p a r t m e n t . ” 20 A n y  

w i l d  s h e l l f i s h  a c q u i r e d  u n d e r  a  s to c k  a c q u i s i t i o n  p e r m i t  “b e c o m e  t h e  p r o p e r t y  o f  t h e  

p e r m i t  h o l d e r  a n d  a r e  n o  l o n g e r  a p u b l i c  o r  c o m m o n  r e s o u r c e . " 21

E. Department's Authority To Authorize Harvest of Wild Stocks

T h e  s t a t e  a s s e r t s  th a t  t h e s e  s t a t u t e s  l e a v e  t h e  d e p a r t m e n t  n o  a u t h o r i t y  to  

g r a n t  s h e l l f i s h  f a r m e r s  a  r i g h t  t o  h a r v e s t  a n d  se l l  t h e  w i l d  g e o d u c k s  a l r e a d y  

p o p u l a t i n g  t h e i r  f a r m  s i t e s .  T h e  s t a t e ’s  a r g u m e n t  h a s  m e r i t .

T h e  a c t  d e s c r i b e s  o n l y  t w o  w a y s  to r  t h e  d e p a r t m e n t  to  g i v e  —  a n d  fo r  

a q u a t i c  f a r m e r s  t o  r e c e i v e  —  a c c e s s  t o  w i l d  g e o d u c k  s t o c k s :  t h r o u g h  a n  o p e r a t i o n  

p e r m i t  i s s u e d  u n d e r  A S  1 6 . 4 0 . 1 0 0  o r  t h r o u g h  a s t o c k  a c q u i s i t i o n  p e r m i t  i s s u e d  u n d e r

IH A S  1 6 . 4 0 . 1 0 5 .

19 A S  1 6 . 4 0 . 1 2 0 ( a ) .

2,1 A S  1 6 . 4 0 . 1 2 0 ( b ) .

21 A S  1 6 .4 0 .1 2 0 (g ) .
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A S  1 6 . 4 0 . 1 2 0 .  I f  [ h e  a p p l i c a n t s  h a v e  a n y  ' ' ' a i m  to  t h e  w i l d  s t o c k s  o n  t h e i r  p r o n o s e d  

s i t e s ,  t h e n ,  t h e i r  c l a i m s  m u s t  a r i s e  u n d e r  t h e s e  p r o v i s i o n s .

T h e  o p e r a t i o n  p e r m i t  s t a t u t e .  A S  1 6 . 4 0 . 1 0 0 ,  n e i t h e r  s t a t e s  n o r  i m p l i e s  

t h a t  a  r i g h t  to  h a r v e s t  a n d  se l l  w i l d  s t o c k s  a r i s e s  f r o m  a n  o p e r a t i o n  p e r m i t .  It  a l l o w s  

f a r m e r s  to  a c q u i r e  a n d  se l l  a q u a t i c  f a r m  p r o d u c t s  a n d  s t o c k  o n l y  w h e n  th e  p r o d u c t s  o r  

s t o c k  a r e  “ u s e d  o r  r e a r e d  a t  th e  h a t c h e r y  o r  a q u a t i c  f a r m . ” 22 B y  r e q u i r i n g  a l l  a q u a t i c  

" f a r m  p r o d u c t s ”  a n d  “ s t o c k ”  a c q u i r e d  o r  s o ld  b y  a n  a q u a t i c  f a r m  to  b e  " u s e d  o r  r e a r e d  

a t ”  t h e  f a r m ,  t h i s  p r o v i s i o n  p r e c l u d e s  h a r v e s t i n g  u n f a r m e d ,  w i l d  g e o d u c k  s t o c k  f o r  t h e  

p u r p o s e  o f  s a l e .  S i m i l a r l y ,  n o  r i g h t  t o  h a r v e s t  w i l d  g c o d u c k s  f o r  g e n e r a l  c o m m e r c i a l  

p u r p o s e s  e m e r g e s  u n d e r  t h e  s t o c k  a c q u i s i t i o n  p e r m i t  s t a t u t e ,  A S  1 6 .4 0 .1 2 0 .  A s  w e  

h a v e  s e e n ,  s t o c k  a c q u i s i t i o n  p e r m i t s  i s s u e d  u n d e r  t h i s  s e c t i o n  o n l y  a l l o w  t h e i r  h o l d e r s  

t o  a c q u i r e  w i ld  s t o c k  f o r  l i m i t e d  p u r p o s e s :  to  s u p p l y  s t o c k  to  th e  d e p a r t m e n t  o r  to  a 

l i c e n s e d  a q u a t i c  h a t c h e r y  o r  f a r m . 23

In  a r g u i n g  t h e i r  c a s e  b e f o r e  the  d e p a r t m e n t ,  t h e  a p p l i c a n t s  p r o p o s e d  

s e v e r a l  t h e o r i e s  f o r  f i n d i n g  th a t  a  s t o c k  a c q u i s i t i o n  p e r m i t  w o u l d  a u t h o r i z e  h a r v e s t i n g  

a n d  s e l l i n g  t h e  w i l d  g c o d u c k  s t o c k s  o n  t h e i r  s i t e s .  F o r  e x a m p l e ,  p o i n t i n g  to  t h e  a c t ’s 

d e f i n i t i o n  o f  “ s t o c k . ”  w h i c h  w o u l d  o n l y  e n c o m p a s s  g e o d u c k s  t h a t  w e r e  " i n t e n d e d  f o r  

u s e  . . .  f o r  . .  . f u r t h e r  g r o w t h  o r  p r o p a g a t i o n , ” 24 th e  a p p l i c a n t s  s u g g e s t e d  t h a t  t h e  w i l d  

g e o d u c k s  t h e y  i n t e n d e d  to  h a r v e s t  a n d  s e l l  w o u l d  q u a l i f y  a s  s t o c k  c o v e r e d  b y  t h e i r  

a c q u i s i t i o n  p e r m i t s  b e c a u s e  th e  g e o d u c k s  w o u l d  u n d e r g o  " f u r t h e r  g r o w t h ” b e t w e e n  

t h e  t i m e  th e  p e r m i t s  w e r e  i s s u e d  a n d  the  t i m e  t h e  h a r v e s t  a n d  s a le  o c c u r r e d .  Y e t  b y

A S  1 6 . 4 0 . 1 0 0 ( b ) .

A S  1 6 . 4 0 . 1 2 0 ( b ) .

A S  1 6 . 4 0 . 1 9 9 ( 8 ) .
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r e q u i r i n g  s t o c k  to  b e  “ i n t e n d e d  f o r  u s e  fo r  f u r t h e r  g r o w t h  o r  p r o p a g a t i o n , ”  t h e  

s t a t u t o r y  d e f i n i t i o n  o f  “ s t o c k ”  d e m a n d s  s o m e t h i n g  m o r e  t h a n  p a s s i v e  g r o w t h ,  i ts  

e x p r e s s  t e r m s  c o m m a n d  a n  in t e n t  to  "use" t h e  w i l d  s t o c k  “fo r "  f u r t h e r  g r o w t h .  T h e s e  

p u r p o s i v e  w o r d s  u n m i s t a k a b l y  s i g n a l  a n  i n t e n d e d  u s e  t h a t  w i l l  p r o d u c e  g r o w t h  

t h r o u g h  a c t i o n  —  a n  a c t i v e  “ u s e ”  o f  t h e  s t o c k  b y  th e  f a r m e r  “ f o r ”  p r o m o t i n g  i ts  

f u r t h e r  g r o w t h .  A  m e r e  w a i t i n g  p e r i o d  b e t w e e n  i s s u a n c e  o f  a  p e r m i t  a n d  c o m m e r c i a l  

h a r v e s t  w o u l d  n o t  m e e t  t h i s  d e f i n i t i o n .

T he ap p lic a n ts a lso c la im e d a r ig h t to h a rve s t e x is t in g  geodu ck s to c k s 

unde r a n o th e r p ro v is io n  o f the s to c k a c q u is it io n  p e rm it s ta tu te , AS 16 .4 0 .1 2 0 (0 - T h is  

p ro v is io n  d ire c ts th e  depa rtm en t to issue a s tock a c q u is it io n  p e rm it i f  “ w i ld  s to ck is 

necessa ry to m ee t the in it ia l needs o f  fann o r h a tc h e ry s to c k .”  C o n te n d in g  tha t 

c o m m e rc ia lly  h a rv e s tin g w i ld  s tocks is necessa ry to m ake g e o d u c k fa rm in g  a v ia b le  

e n te rp r is e , the a p p lic a n ts reasoned th a t sub se c tio n .1 2 0 (0  w o u ld  a llo w  th em  to 

re c e iv e  p e n n its to ha rves t w i ld  geoduck s to cks . T h u s , in the a p p lic a n ts ’ v ie w , the 

depa rtm en t acted u n la w fu l ly  in p ro p o s in g to c o n d it io n  th e ir p e rm its  on th e ir 

w il l in g n e s s  to su rre n d e r e x is t in g  geoduck s tocks .

B u t  t h i s  a r g u m e n t  d i s r e g a r d s  th e  s p e c i f i c  t e r m s  o f  A S  1 6 . 4 0 . 1 2 0 ( 0 -  

S u b s e c t i o n  . 1 2 0 ( 0  a u t h o r i z e s  t h e  d e p a r t m e n t  t o  i s s u e  a c q u i s i t i o n  p e r m i t s  f o r  w i l d  

s t o c k  w h e n  n e c e s s a r y  to  m e e t  a  f a r m ’s  “ in i t i a l  n e e d s  o f  f a r m  . .  . stock." H e n c e ,  th i s  

p r o v i s i o n  d o e s  n o t  a d d r e s s  a  f a r m ’s g e n e r a l  s t a r t u p  n e e d s ;  it o n l y  a d d r e s s e s  a  f a r m ' s  

in i t i a l  n e e d s  f o r  “ s t o c k . ”  A  “ s t o c k , ”  a s  d i s c u s s e d  a b o v e ,  m a y  o n l y  b e  u s e d  “ f o r  

f u r t h e r  g r o w t h  o r  p r o p a g a t i o n . ” 25 H e r e  t h e  a p p l i c a n t s ’ p r o p o s a l  to  h a r v e s t  a n d  se l l

25 Id.

- 14- 5795



w i l d  g e o d u c k s  f r o m  t h e i r  s i t e s  a n d  to  p l o w  t h e i r  e a r n i n g s  b a c k  i n t o  t h e i r  f a r m s  h a s  n o  

d i r e c t  r e l a t i o n  to  t h e i r  in i t ia l  n e e d s  f o r  f a r m  s to c k .

N o r  d o  t h e  a p p l i c a n t s ’ a r g u m e n t s  f a r e  a n y  b e t t e r  u n d e r  t h e  s t a t u t o r y  

p r o v i s i o n  g o v e r n i n g  o p e r a t i o n  p e r m i t s ,  A S  1 6 .4 0 .1 0 0 .  A s  a l r e a d y  e x p l a i n e d  in 

d i s c u s s i n g  t h e  r e l e v a n t  s t a t u t o r y  f r a m e w o r k ,  a n  o p e r a t i o n  p e r m i t  i s s u e d  u n d e r  

s e c t i o n  . 1 0 0  d o e s  n o t  g e n e r a l l y  a u t h o r i z e  g e o d u c k  f a r m e r s  to  s e l l  w i l d  g e o d u c k  

s t o c k s ;  i n s t e a d ,  it o n l y  p e r m i t s  t h e m  to a c q u i r e  o r  s e l l  “ s t o c k "  a n d  “ a q u a t i c  f a r m  

p r o d u c t s "  i f  t h e y  “ a r e  u s e d  o r  r e a r e d  a t  t h e  . . .  a q u a t i c  f a r m . "  A l t h o u g h  th e  a p p l i c a n t s  

m a i n t a i n e d  b e l o w  th a t  t h e i r  p r o p o s e d  h a r v e s t  a n d  s a l e  o f  w i ld  g e o d u c k s  w o u l d  

a m o u n t  to  a “ u s e ”  u n d e r  s u b s e c t i o n  . 1 0 0 ( b ) ,  t h e i r  a r g u m e n t  s t r a i n s  t h e  s t a t u t e ’s p l a i n  

m e a n i n g  b e y o n d  p l a u s i b l e  l im i t s .  M o r e o v e r ,  t h e  a r g u m e n t  d i s r e g a r d s  t h e  n e e d  to  

i n t e r p r e t  s u b s e c t i o n  . 1 0 0 ( b ) ’s  r e f e r e n c e s  to  “ s t o c k ”  a n d  “ a q u a t i c  f a r m  p r o d u c t s ”  in 

l ig h t  o f  A S  1 6 . 4 0 . 1 9 9 ’s p r o v i s i o n s  d e f i n i n g  th o s e  t e r m s :  to  q u a l i f y  a s  s a l a b l e  “ s l o c k , ” 

a w i l d  g e o d u c k  w o u l d  h a v e  to  b e  “ i n t e n d e d  f o r  u s e  b y  [an ]  . . . a q u a t i c  f a rm  f o r  t he 

p u r p o s e  o f  further g r o w t h  or  propagation"-,  a n d  to  q u a l i f y  a s  “ a  f a r m  p r o d u c t , "  t h e  

g e o d u c k  w o u l d  h a v e  to  b e  “ p r o p a g a t e d ,  f a n n e d ,  o r  c u l t i v a t e d  in a n  a q u a t i c  f a r m . ” 2'’

In  s h o r t ,  n o  p r o v i s i o n  o f  t h e  a q u a t i c  f a r m i n g  a c t  e m p o w e r s  t h e  

d e p a r t m e n t  to g r a n t  —  o r  e n t i t l e s  t h e  h o l d e r  o f  a n  o p  ' r a t i o n  o r  s t o c k  a c q u i s i t i o n  

p e r m i t  to  c l a i m  —  e x c l u s i v e  r i g h t s  to  h a r v e s t  a n d  se l!  e x i s t i n g  w i l d  g e o d u c k  s t o c k s .

W c  t h u s  c o n c l u d e  th a t  th e  c o m m i s s i o n e r  p r o p e r l y  d e n i e d  t h e  d i s p u t e d  a p p l i c a t i o n s .  

O u r  r e l i a n c e  o n  t h i s  s t a t u t o r y  g r o u n d  m a k e s  it u n n e c e s s a r y  to  d e c i d e  w l .  ( h e r  i h e  

A l a s k a  C o n s t i t u t i o n  w o u l d  b e  v i o l a t e d  b y  g i v i n g  g e o d u c k  f a r m e r s  e x c l u s i v e  r i g h t s  to  

e x i s t i n g  w i l d  s t o c k s .

A S  1 6 .4 0 .1 9 9 (2 ) and (8 ) .
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F. Estoppel

A  f in a l  p o i n t  o f  e q u i t y  r e m a i n s  t o  b e  c o n s i d e r e d .  T h e  a p p l i c a n t s  a s s e r t  

t h a t  t h e  d e p a r t m e n t  s h o u l d  b e  e s t o p p e d  f r o m  d e n y i n g  t h e m  t h e  e x c l u s i v e  r i g h t  to  

h a r v e s t  w i l d  g e o d u c k s  b e c a u s e  it r e p e a t e d l y  a s s u r e d  t h e m  t h a t  th e y  w o u l d  a c q u i r e  th e  

r i g h t  w i t h  t h e i r  p e r m i t s .  A l t h o u g h  t h e  d e p a r t m e n t  v i g o r o u s l y  d i s p u t e s  t h e  a p p l i c a n t s ’ 

i n t e r p r e t a t i o n  o f  its p r i o r  c o m m u n i c a t i o n s ,  w e  n e e d  n o t  d e c i d e  t h e  d i s p u t e  a s  t o  t h e  

m e a n i n g  o f  t h e  d e p a r t m e n t ’s  s t a t e m e n t s .  W c  h a v e  p r e \  i o u s l y  r e c o g n i .  ed  t h a t  p r i v a t e  

p a r t i e s  m a y  i n v o k e  e s t o p p e l  a g a i n s t  t h e  s t a t e  in  c e r t a i n  e x c e p t i o n a l  c a s e s . 27 B u t  w h e n  

a  p a r t y ’s  r e q u e s t  f o r  e s t o p p e l  w o u l d  r e q u i r e  t h e  g o v e r n m e n t  t o  t a k e  u n l a w f u l  o r  

o t h e r w i s e  u n a u t h o r i z e d  a c t i o n ,  w e  h a v e  c a r e f u l l y  r e s t r i c t e d  th e  d e f e n s e ’s u s e  to  

c i r c u m s t a n c e s  in  w h i c h  t h e  b a l a n c e  o f  e q u i t i e s  m a n i f e s t l y  f a v o r s  th e  r e q u e s t i n g  p a r t y  

a n d  e s t o p p e l  is  n e c e s s a r y  to  a v o i d  f u r t h e r  i n j u s t i c e . 28 C o n s i d e r i n g  th e  t o t a l i t y  o f  t h e  

‘ i r c u m s t a n c e s  h e r e ,  a l t h o u g h  t h e  d e p a r t m e n t ' s  p r i o r  r e p r e s e n t a t i o n s  h a v e  

u n d e r s t a n d a b l y  c a u s e d  c o n s i d e r a b l e  d i s a p p o i n t m e n t ,  w e  c a n n o t  s a y  t h a t  th e  e q u i t i e s  

w e i g h  h e a v i l y  in t h e  a p p l i c a n t s ’ f a v o r ,  n o r  d o  w e  s e e  a n y  c o m p e l l i n g  n e e d  to i n v o k e  

e s t o p p e l  a s  a  m e a n s  to  p r e v e n t  w a s t e  o r  a v o i d  i n j u s t i c e . 29

T h u s ,  e v e n  a s s u m i n g  t h a t  t h e  a p p l i c a n t s  r e a s o n a b l y  i n t e r p r e t e d  th e  

d e p a r t m e n t ’s  p r i o r  r e p r e s e n t a t i o n s  a s  u n e q u i v o c a l  p r o m i s e s ,  w e  c o n c l u d e  t h a t  t h e

See, e.g.. State v. Schnell, 8 P . 3 d  3 5 1 ,  3 5 6  ( A l a s k a  2 0 0 0 ) ;  Wassink v. 
Hawkins, 7 6 3  P . 2 d  9 7 1 ,  9 7 5  ( A l a s k a  1 9 8 8 ) .

Municipality o f Anchorage v. Schneider, 6 8 5  P . 2 d  9 4 ,  9 8  ( A l a s k a  1 9 8 4 )  

( r e i n s t a t i n g  o t h e r w i s e  u n l a w f u l  b u i l d i n g  p e r m i t  b y  e s t o p p e l  a g a i n s t  M u n i c i p a l i t y  w h e n  

w a r r a n t e d  b y  s t r o n g  e q u i t i e s  a n d  n e c e s s a r y  t o  a v o i d  i n j u s t i c e ) .

W e  f i n d  t h e  a p p l i c a n t s '  r e l i a n c e  o n  State v. Schnell u n a v a i l i n g  s i n c e  o u r  

r u l i n g  t h e r e  s i m p l y  a p p r o v e d  a n  a p p l i c a t i o n  o f  e s t o p p e l  t o  t e m p e r  t h e  s t a t e ’s  o t h e r w i s e  

l a w f u l  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a  l i c e n s e e .  8 P . 3 d  at 3 5 6 ,
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b a l a n c e  o f  t h e  e q u i t i e s  w o u l d  fa l l  w e l l  s h o r t  o f  j u s t i f y i n g  a n  o r d e r  c o m p e l l i n g  th e  s t a t e  

to  i s s u e  p e r m i t s  f o r  e x c l u s i v e  f i s h i n g  r i g h t s  t h a t  th e  l e g i s l a t u r e  h a s  n o t  a u t h o r i z e d  it to  

g r a n t . 30

IV. CONCLUSION

F o r  t h e s e  r e a s o n s ,  w e  A F F I R M  t h e  d e p a r t m e n t ’s d e c i s i o n  d e n y i n g  th e  

d i s p u t e d  a p p l i c a t i o n s  fo r  a q u a t i c  f a r m i n g  p e r m i t s .

In  r e a c h i n g  th is  c o n c l u s i o n ,  w e  n o t e  t h a t  th e  a p p l i c a n t s  h a v e  a d v a n c e d  n o  

c l a i m s  f o r  n a r r o w e r  f o r m s  o f  e q u i t a b l e  r e l i e f  s u c h  a s  m o n e y  d a m a g e s  t a i l o r e d  to  

c o m p e n s a t e  t h e m  f o r  d i r e c t  c o s t s  a c t u a l l y  s u s t a i n e d  a s  a  r e s u l t  o f  t h e i r  r e l i a n c e  o n  th e  

d e p a r t m e n t ’s  p r i o r  r e p r e s e n t a t i o n s ;  t h e y  h a v e  d e m a n d e d  o n l y  th e  u n q u a l i f i e d  r i g h t  to  

h o l d  t h e  s t a t e  to  i ts  a l l e g e d  p r o m i s e s  to  g r a n t  e x c l u s i v e  h a r v e s t  r i g h t s .
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SB 126

“ A n  A c t  p  la t i n g  t o  a q u a t i c  f a r m in g ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . ”

S e n a te  Bill 126 i .m ends  the  s t a l e ’s A q u a t ic  F a rm in g  A ct (A S  1 6 . 4 0 . 1 0 0 -  199) to a l lo w  aq u a t ic  
fa rm s  to c o n t in u e  to o p e ra te  in  c o m p l ia n c e  w ith  a recen t S u p re m e  C o u r t  dec is ion .

In m id -A p r i l ,  th e  S ta te  S u p re m e  C o u r t  ru led  that the A ct requ ires  the D e p a r tm e n t  o f  F ish  and  

G a m e  to  deny  sh e l l f ish  fa rm ers  ex c lu s iv e  r igh ts  to s ign if ican t  p o p u la t io n s  o f  w ild  g e o d u c k s  o n  
th e i r  p ro p o se d  farm  sites. S in c e  then , the  S o u theas t  A la sk a  R eg iona l  D iv e  F ish e r ie s  A s s o c ia t io n  
(S A R D F A ) ,  the  A la sk a n  S h e l l f ish  G ro w e rs  A sso c ia t io n  and  the  D e p a r tm e n t  h a v e  n eg o t ia ted  an 
a g re e m e n t  t) i t  w o u ld  a l lo w  th ese  fa rm ers  to ha rves t  “ in s ig n if ican t"  p o p u la t io n s  o f  s ta n d in g  
s to c k s  o f  g ^ c d u c k s .  In o rd e r  to  b e  im p le m e n te d ,  th is  ag reem en t  w o u ld  req u ire  a c h a n g e  in 
s ta tu te .  S c t ion  1 o f  S B  126 a m e n d s  the  A q u a t ic  F a rm in g  A c t  to a l lo w  sh e l l f ish  fa rm ers  to o w n .  
h a rv e s t  a d sell " in s ig n i f ic a n t  p o p u la t io n s "  o f  w ild  she llf ish  s to ck s  on the ir  aq u a t ic  farm  sites.

T h e  D e p ^ i im e n t  o f  F ish  and  G a m e  is co n d u c t in g  a co m m e rc ia l  d iv e  f ishery  on  d es ig n a ted  
m a r i c u l tu u  sites , to r e m o v e  th e  c o m m e rc ia l ly  s ign if ican t  p o p u la t io n  o f  w ild  g e o d u c k s  f ro m  these  
sm a l l  are; .. T h is  f ishe ry  is o p e n  to  all co m m erc ia l  g c o d u c k  d ive rs  in S o u th eas t  A la sk a .  Sec tion  
2 o f  SB  1 .  5 m a k e s  it c le a r  tha t th e  aqua tic  fa rm ers  w ill  not h a v e  to  rep la c e  the sh e l l f ish  tha t arc  
h a rv e s te d  in th is  c o m m o n  p ro p e r ty  fishery.

S B  126 g iv e s  th e  D e p a r tm e n t  the  au thority ,  w h en  it d e te rm in e s  it w o u ld  be  b en e f ic ia l  to d o  so , to  
let sh e l l f ish  f a n n e r s  r e m o v e  all bu t  an " in s ig n if ican t  p o p u la t io n "  o f  w ild  s to ck  from  th e ir  s i tes  
th e m s e lv e s  and  p a y  “ re a so n a b le  c o m p e n sa t io n ,  as d e f ined  b y  the  d e p a r tm e n t ,"  lo  A D F & G .

T h e  bill  co d if ie s  the  re q u ire m e n t  that p ro p o se d  f i rm  sites can  o n ly  get p e rm its  i f  th e re  is an 
“ in s ig n if ican t  p o p u la t io n ” o f  th e  sh e l l f ish  spec ies  to b e  cu l tu red  there . It m a k e s  r e c o rd s  and 
r c p o r .s  c o n c e rn in g  a q u a c u l tu ie  con f id en t ia l ,  ex cep t  in ce r ta in  c ircu m stan ces .  In a d d i t io n ,  SB  126 
d e fu .e s  an “ in s ig n if ican t  p o p u la t io n "  as  one  that w o u ld  not su p p o r t  a c o m m e rc ia l  fishery.

S e n a te  Bill 126 is su p p o r ted  b y  the S o u th eas t  A la sk a  R eg iona l  D iv e  F ish e r ie s  A sso c ia t io n ,  the  
A la sk a n  S h e l l f ish  G ro w e r s ’ A sso c ia t io n  and the  A la sk a  D e p a r tm e n t  o f  F ish  and G a m e .
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A s  a p re l im in a ry  m a tte r ,  n o te  tha t a sec t iona l  s u m m a ry  o f  a bill  is n o t  an  au th o r i ta t iv e  
in te rp re ta t io n  o f  th e  b ill. T h e  b il l  i t s e l f  is the  b es t  s ta te m e n t  o f  its c o n te n ts .

S e c t io n  1 o f  th e  bill  a m e n d s  A S  16 .4 0 .1 0 0 (b )  to p ro v id e  tha t an  a q u a t ic  fa rm  p e rm it  
a u th o r iz e s  th e  p e rm i t  h o ld e r  to  a c q u ire  o w n e rsh ip  of, h a rv e s t ,  a n d  se l l  w i ld  sh e l l f ish  f rom  
an a q u a t ic  fa rm  s i te  i f  the  w ild  sh e l l f ish  is p re sen t  in an in s ig n i f ic a n t  p o p u la t io n  and  the 
w ild  sh e l l f i sh  is o f  the  s a m e  sp e c ie s  o f  she llf ish  that is  in ten d ed  to  b e  c u l tu r e d  at th e  site.

S e c t io p  2 o f  the  bill a m e n d s  A S  16 .40 .100 (e )  to  p ro v id e  a l im ited  e x c e p t io n  r o m  the  
re q u i r e m e n t  tha t an  a q u a t ic  fa rm  p e rm i t  h o ld e r  re s to re  w i ld  sh e l l f i sh  p o p u la t io n s  lo the  
leve ls  tha t e x is te d  on  th e  s i te  at th e  t im e  that the  p e rm it  w a s  in i t ia l ly  is su e d ,  so  that the 
p e rm i t  h o ld e r  is n o t  req u ired  to re s to re  that p o r t ion  o f  a w ild  sh e l l f i sh  p o p u la t io n  that w a s  
re m o v e d  f ro m  the  s ite  b y  a c o m m o n  p ro p e r ty  fishery

S e c t io n  3 o f  the  b ill  a m e n d s  A S  16 .4 0 .1 0 0  b y  a d d in g  a n e w  s u b s e c t io n  (f)  to  p ro v id e  tha t 
th e  c o m m is s io n e r  o f  f ish  and  g a m e  m a y  au th o r ize  an aq ua tic  fa rm  p e rm i t  h o ld e r ,  u n d e r  
ce r ta in  c i r c u m s ta n c e s ,  to  r e m o v e  and sell ex cess  w ild  sh e l l f ish  f ro m  an  a q u a t ic  fa rm  site  
i f  th e  p o p u la t io n  o f  the  w ild  sh e l l f ish  spec ies  is m o re  than  an  n s ig n i f ic a n !  p o p u la t io n .  
T h e  p e rm i t  h o ld e r  is to  p a y  r e a s o n a b le  c o m p e n s a t io n  to  the  D e p a r tm e n t  o f  F ish  an d  
G a m e  fo r  th e  h a rv e s t  an d  sa le  o f  the  ex cess  w ild  she llf ish .  T h e  m o n e y  re c e iv e d  b y  th e  
d e p a r tm e n t  is to  b e  d e p o s i te d  in to  th e  genera l  fund  and  m a y  b e  a p p ro p r ia te d  to  the 
d e p a r tm e n t  fo r  sh e l l f ish  m a n a g e m e n t  and  en h an cem en t .

S e c t io n  4 o f  the  b ill  a m e n d s  A S  16 .40 .105  b y  a d d in g  a  n e w  p a r a g r a p h  lo  p ro v id e  tha t,  in 
ad d i t io n  to  th e  e x is t in g  c r i te r ia  for  i s su a n c e  o f  an aq u a t ic  fa rm  p e rm i t ,  th e  c o m m is s io n e r  
o f  fish and  g a m e  m a y  n o t  is su e  a p e rm it  for a p ro p o se d  fa rm  s i te  i f  th e  s ite  c o n ta in s  m o re



than an insignificant population of a wild stock of a shellfish species intended to be 
cultured on the site.

Section 5 of the bill amends AS 16.40 by adding a new section (Sec. 16.40.155) to 
provide that, except under certain circumstances, records and reports submitted by 
aquatic farm and hatchery permit holders are confidential.

Section 6 of the bill amends AS 16.40.199 by adding a definition of "insignificant 
population."

Section 7 of the bill provides that AS 16.40.105, as amended by sec. 4 of the bill, does 
not apply to aquatic farm permits issued before the effective date of this bill.

Section 8 of the bill provides that this bill takes effect July 1,2005.

Senator Bert Stedman

M arch 8, 2005
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S e n a t e  M a j o r i t y  W e b : w w w .a k r e p u b l ic a n s .o r g

Sponsor: Senator Ben Stedman
Current Version: SB 126
Contact: Tim Barry, 465*3873

F a c t  S h e e t  fo r :  S e n a te  Bill 126

S h o r t  T i t l e :  D IV E  F IS H E R Y  M A N A G E M E N T  A S S E S S M E N T

S u m m a r y :

• A m e n d s  state A qua tic  F a n n in g  A ct so  shellfish farm s can harvest " ins ign ifican t"  
n u m b e rs  o f  wild  g eo d u ck s  w ith in  aquatic  fish farm  areas.

■ P e rm its  A laska  D ep a r tm en t  o f  Fish &  G am e  to hold  com m erc ia l  g eo d u ck  d ive  
f isher ies  w ith in  she llf ish  farm  areas.

• P rev en ts  shellfish  fa n n e rs  f rom  rep lac in g  wild g eoduck  s tocks ha rves ted  during  
c o m m e rc ia l  d ive  opening .

B e n e f i t s :

■ C re a te s  a  win*win s itua tion  for she llf ish  farm cis , com m erc ia l  d iv e  f isherm en  and 
the  state.

• Se ttles  a long ru n n in g  legal d isp u te  regard ing  wild gco d u ck  s?ocks w ith in  shellf ish  
farm  areas.

B ackg ro und :

■ In A pril  2004 , the A la sk a  S u p re m e  C o u r t  ruled the A quatic  F a n n in g  A ct p reven ts  
sh e llf ish  fan n ers  from  h a v in g  exc lu s iv e  rights to w ild  g eo d u ck  s tocks  w ith in  their 
fa rm  area. A deal w as s truck  b e tw een  the A laska D ep ar tm en t  o f  Fish  &  G am e , the 
A la sk a n  Shellf ish  G ro w e rs  A sso c ia t io n  and  the A laska  R eg iona l  D ive  F isheries  
A sso c ia t io n  that a l low s  she llf ish  fa rm ers  to harvest an " ins ign ifican t"  am o u n t  o f  
w ild  g eo d u ck s  located  w ith in  farm  areas. The departm en t will a lso  ho ld  
c o m m e rc ia l  geo d u ck  d ive  fish o p en in g s  inside shellfish farm areas. SB 126 a lso  
p re v e n ts  shellfish  farm ers  from hav ing  to replace w ild  s tocks  o f  geoducks .

Alaska S ta t e  Legis la tu re
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FRANK H. MURKOWSKI
GOVERNOR

DEPARTMENT OF FISH AND GAME

O FFICE  O F  THE COM M ISSIONER

P.O BOX 2 5 3 2 6  
JUI.-AU, AK 99802 5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

M arch  3, 2005

T h e  H onorable  Bert S tedm an 
A la sk a  S tate  Leg is la tu re  
R o o m  30; S tate  Capito l 
Ju n e a u ,  A K  99801

D ear  S en a to r  S tedm an;

T h a n k  y o u  for in troduc ing  S.B . 126 on b e h a l f  o f  the Sou theas t  A laska  R eg iona l  D ive  F isher ies  
A sso c ia t io n  and  the A la sk a  Shellf ish  G ro w e rs  A ssoc ia tion . A s  you kno w , passag e  o f  th is  
leg is la t ion  carries s ign if ican t  im p lica t ions  for the success  o f  A la s k a ’s m ar icu l tu re  industry .

U n d e r  the p rev ious  ad i iun is tra t ion , A la sk a 's  m aricu ltu re  industry  w as la rgely  ignored . T h e  
industry ,  w h ich  was con s tan t ly  at odds  with the A la sk a  D ep a r tm en t  o f  Fish and G a m e  (A D F & G )  
o v e r  regu la to ry  m atters , w as  unab le  to get the support  that it needed  from  the G o v e r n o r ’s off ice  to 
m o v e  forw ard . A s the in tro d u c t io n  o f  S.B . 126 d e m o n s tra t-s ,  th is  is no  lo n g er  the  case. T h e  
M u rk o w sk i  A dm in is tra t io n  s trong ly  supports  A la s k a ’s m aricu ltu re  industry ,  in part, b ec a u se  it 
p ro v id es  p ro m is in g  e c o n o m ic  dev e lo p m en t  opportun it ies  for A la s k a ’s f isherm en  and  coasta l  
c o m m u n it ie s .  O v e r  the last tw o years , A D F & G  has been  w o rk ing  coop e ra t iv e ly  w ith  the industry  
on  a reg u la to ry  sch em e  that will foster the  g row th  o f  the industry.

H o w e v e r ,  A D F & G ’s regu la to ry  w ork  an d  the in d u s try ’s ability  to d e v e lo p  .iave recen t ly  b een  
s lo w e d  by  a series o f  cou rt  ru lings. T h e  fust o f  these, in the S u p e n o r  C->u.t, found  that the  sta te  is 
req u ired  to p rov ide  access  to ins ign if ican t am ounts  o f  na tu ra l ly  occu rr in g  she llf ish  to aqua tic  
farm ers .  T h e  m ost recent ru ling  by the A laska  S uprem e  C ourt  found  that ex is t ing  s ta tu tes  p reven t 
A D F & G  from  a l loca ting  any  natu ra lly  occurr ing  stocks to aqua tic  farm ers  w h o  are d ev e lo p in g  new  
sites , excep t  for use  as b rood  stock,

A s y o u  h ave  recogn ized  th rough  the in troduction  o f  S.B. 126, in o rd e r  for this industry  to  be 
su ccess fu l ,  aqua tic  fa rm ers  shou ld  have  the  opportun ity  to  p lant c rops  w h e re  so m e  level o f  natural 
s tocks  a lready  occur. T here fo re ,  A D F & G  strongly  supports  the e x p ed i t io u s  passage  o f  S.B . 126 in 
o rd e r  to c larify  that A D F & G  m a y  indeed  a llocate  " in s ig n if ican t” n u m b e rs  o f  wild s tocks  o f  she llf ish  
to  aqua tic  farmers. T h an k  you  o n ce  aga in  for y o u r  support  on th is  m atter.

Sincerely,

Acting Commissioner
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Co-Chairs of the House fisheries Committee 
Representative Gabrielle LeDoux 
Representative Bill Thomas

March 16, 2005

RE: Support for HP 198 / SB 126 -  Aquatic Farming

Dear P ^^esen ta tives LeDoux and Thomas,

I am  writing on behalf of the Southeast Alaska Regional Dive Fisheries Association 
(SARDFA) to support HB 198 /  SB 126, companion bills related to  aquatic farming 
SARDFA is a non-profit, economic development corporation whose mission Is to  develop, 
expand and enhance new and existing dive fisheries in Southeast Alaska. SARDFA's 
Board of Directors represents the commercial harvest divers, processors, and 
communities of Southeast. Currently, three dive fisheries exist in Southeast: sea
u m in s  (80 permit holders), sea cucumbers (330 permit holders), and geoducks (80 
permit holders).

Over the past six years, there  has been a deep controversy over which group has tine 
right to harvest the wild stocks of geoducks on farm sites: farm ers or fishermen. Judge 
Thompson ruled that insignificant wild geoducks could be taken by farmers, and 
significant stocks, or those that would "attract and support a dive fishery", could be 
taken by the common property dive fisher/.

Last April, the Alaska Supreme Court upheld the Thompson ruling, uut further stated 
"the departm ent lacked statutory authority to give aquatic farmers exclusive rights to 
the existing wild stocks". Since then, SARDFA has worked w ith the State and the 
farm ers to compromise on an acceptable implementation o f the Courts' 
rulings. HB 1 9 8 /SB 126 are the result o f that work.

HB 198 /  SB 126 are necessary for three reasons. First, this legislation will give the 
departm ent the statutory authority to  allow aquatic farmers to harvest insignificant wild 
stocks o n  sites. Second, this legislation will end confusion for farm ers, th e  departm ent, 
and the  courts regarding approval or denial of future farm applications. Third, this 
legislation wili deal with the mess leftover by inconsistent decisions regarding th e  siting



of the  current 20-30 geoduck farm permits by allowing farm ers who Itave already 
planted on sites, which m ay contain m ore than an insignificant am ount of wild stocks, to 
harvest those stocks and pay "reasonable com pensation'’ to  the s ta te  as  a levy.

SARDFA understands the farm ers also support this legislation, b u t would like to  see tiie 
bill am ended to  specify th e  am ount of "reasonable com pensation" (Section 3, line 19). 
SARDFA docs not believe it is necessary to  se t this "reasonable com pensation", or levy, 
in sta tu te . As the D epartm ent of Law lias explained it, th e  State Is approaching the 
developm ent of Oils particular resource in a c o r  ’ J y  new way with this levy and 
SARDFA b e“uves it would be m ore practical to alk  "exlbility to  the D epartm ent of Rsh 
and Gam e (ADF&G) to  se t the  levy In regulations.

However, if the Legislature believes It is necessary tc  fix the levy in sta tu te , SARDFA 
strongly encourages the Legislature to set the levy as high as possib le  
SARDFA believes the higher the levy is, the  smaller the net profit to the  farm er will be, 
and consequently the less incentive there will be  to the  farm er to  poach wild geoducks 
from off of farm sites. Poaching of geoducks by licensed farms in rem ote areas of 
Alaska is a serious concern for SARDFA. Geoduck poaching has been a big problem for 
tne S ta te  of WA, as a quick search on the  Google web site will show you. Proper 
enforcem ent of farm site boundaries relative to the harvest of wild stock is highly 
unlikely for farm ers operating 365 days per year. In other words, w hat's to  stop a 
farm er f-om sliding down the beach a half mile from his farm site to  harvest wild 
geoducks, making a substantial profit?

The Alaska Shellfish Grow ers' Association (ASGA) agreed to a compromise with SARDFA 
last spring. Part of th a t com prom ise states: "In the event a site contains more than 
12,000 pounds (of geoducks), the farmers would be allowed to liarvest everything, but 
th e  n e t proceeds from anything over tine cap (12,000) would go to  the s ta te 's  general 
fund. In otner words, the farm er would be allowed to harvest and sell the  ‘overages', 
bu t would be required to give any sales proceeds over direct harvesting, transporting 
and processing expenses to  the general fund" (see attached compromise). Although 
this ag reem en t does .not s ta te  the  exact ra te  of levy, the essence of th e  agreem ent Is 
th a t th ere  should be no ne t p ro fit by farm ers on wild stocks that are considered 
significant, or common property resource.

Farm ers have suggested  setting the  levy at 30% of the  average ex-vessel value (or price 
paid to fisherm en) during the most recent commercial fishery. However, farm ers are 
n o t fisherm en. Farm ers are a combination of fishermen and processors, and will receive 
a price similar to  the first wholesale value tha t processors in the geoduck fishery receive. 
Therefore, If the levy is based o p  the  ex-vessel value, the  rate should be  higher to 
reflect th e  difference betw een the values.

In comparison, the fast geoduck auction held by the  S tate of W ashington (WA) on 
January 6, 2005, saw  high bidders pay th e  State of WA an average of $6.61 per pound 
for the right lo harvest wild geoducks. If an average first wholesale value for live 
geoducks w as approximately SB per pound, the "com pensation” paid to the S tate of WA 
for wild geoducks would be 82.6%  of the first wholesale value. SARDFA recommends 
setting  th e  levy at 80%  of the average ex-vessel value of the m ost recent commercial



fishery, which Is one s tep  below th e  wholesale value and would properly allow for 
fluctuations in the  m arket.

The m ost Im portant concept to  rem em ber when discussing the  rate of levy Is th a t a 
higher rate will give less incentive to  form ers to  poach geoducks.

Thank you for your time and consideration. SARDFA supports passage of th is bill in Its 
current form.

Members dTt 
Sm iftK v jn  Conference 

lrtt< x i Fishermen o f Alaska 
r - f f c  C o e s  Sheilfhh G m w m ' Assoc. 

Ir te rS f lte  SanrUUon Conference

Cc: Senator Bert Stedm an 
Representative Jim Ekins
Alan Austerman, Governor's Fisheries Policy Advisor
Tim Barry, Aid to  Senator S tedm an
Jim Van Horn, Chief of Staff, Rep. Elkins
David Bedford, Deputy Commissioner, ADF&G
Sarah Gilbertson, Legislative LJalson, ADF&G
Rodger Painter, Vice-President, ASGA
Marie Vmsel, Executive Director, UFA
Bobby Thorstenson, President, UFA
Board of Directors, SARDFA



A la s k a n s h e l lR s h
C J r o w e r sASSOCIATION

March 15, 2005

Representative Jim Elkins 
Room 416 
State Capitol 
Juneau, AK 99801

Dear Representative Elkins:

T h is  le t te r  is to  p ro v id e  a s t ro n g  e n d o r s e m e n t  o f  H o u s e  B ill  198 an d  y o u r  e f fo r ts  
to  s e e k  re s o lu t io n  o f  th e  lo n g - s ta n d in g  c o n t ro v e r s y  o v e r  the  s i t in g  o f  g c o d u c k  c la m  fa rm s  
in  A la sk a .

f h e  A la s k a n  S h e l l f i sh  G r o w e r s  A sso c ia t io n  ( A S G A )  h as  b e e n  t ry in g  to  r e so lv e  
th is  b i t te r  c o n t r o v e r s y  fo r  the  pas t  e ig h t  y e a rs  is it sp i l led  o v e r  in to  th e  c o u r t  s y s te m ,  halls  
o f  th e  C a p i to l  a n d  fron t  p a g e s  o f  lo ca l  n e w sp a p e rs .  T h e  indu s try ,  s ta te  re g u la to rs ,  
p o l i c y m a k e r s ,  c o m m e rc ia l  f i s h e rm e n  a n d  th e  c o u r t  sy s te m  h a v e  in v e s te d  in n u m e r a b le  
h o u r s  w re s t l in g  w i th  the  d if f icu l t  i s s u e s  in v o lv e d ,  and w e ’re  d e l ig h te d  at th e  o p p o r tu n i ty  
to  pu t  th e  i s su e  to  bed.

S in c e  a  d e c is io n  b y  th e  M a s k a  S u p re m e  C o u r t  last sp r in g ,  A S G A  h a s  b een  
w o r k in g  c lo s e ly  w ith  c o m m e rc ia l  f i s h e rm e n  a n d  the  M u rk o w s k i  A d m in is t r a t io n  to  
f a sh io n  a c o m p r o m is e  a c c e p ta b le  to  all par t ies .  T h e  re su l t  o f  th is  c o o p e ra t iv e  w o rk  is H B  
198, w h ic h  h a s  s u p p o r t  f rom  fa rm e rs ,  c o m m e rc ia l  f ish e rm en .  D e p a r tm e n ts  o f  F ish  and 
G a m e  a n d  L a w ,  an d  G o v e r n o r  F ra n k  M u rk o w s k i .  W h i le  th e re  a re  m a n y  is su es  u p o n  
w h ic h  w e ’ll c o n t in u e  to d i sa g re e ,  w e  all su p p o r t  th e  c o n c e p ts  c o n ta in e d  in H B 1 9 S

T h e  D e p a r tm e n t  o f  L a w  h as  d e te rm in e d  that the le g is la t io n  d o c s  a d e q u a te ly  
a d d r e s s  the  issu es  ra ise  b y  th e  A la s k a  S u p re m e  C o u r t  in its 20 0 4  d ec is io n .  S o m e  o f  the 
d e ta i l s  w is e ly  a re  left to  be  f le sh e d  o u t  in r e g u la t io n ,  bu t A S G A  th in k s  the re  is o n e  m o re  
i s s u e  th a t  is b e s t  d e c id e d  b y  th e  leg is la tu re :  th e  a m o u n t  o f  c o m p e n s a t io n  a f a r m e r  sh o u ld  
p a y  fo r  h a rv e s t  o f  " s t a n d in g  s lo c k s ”  o f  w ild  g e o d u c k  c la m s  o n  the fa rm site .

T h e  n e w  se c t io n  H B  198 a d d s  to  A S  16 .40 .100  is d e s ig n e d  to a l lo w  fa rm e rs  to  
r e m o v e  " s t a n d in g  s to c k s "  f ro m  th e  fa rm s i te ,  a n d  p ro v id e s  tha t th e  f a rm e r  m u s t  p a y  
" r e a s o n a b le  c o m p e n s a t io n ”  fo r  a n y  " e x c e s s  w i ld  s to c k .” W h i le  w e  th in k  it is a p p ro p r ia te  
th a t  h a rv e s t  o f  th e se  " e x c e s s  w i ld  s to c k s ”  w o u ld  resu lt  in a tax  o n  th e  f a n n e r ,  A S G A  
b e l i e v e s  th e  a m o u n t  o f  " f a i r  c o m p e n s a t io n ”  is  a leg is la t ive  p r e ro g a t iv e  and  n o t  a d e c is io n  
to  b e  m a d e  b y  f i s h e n e s  m a n a g e rs .

W e  are  p r e p a r in g  a p ro p o s e d  a m e n d m e n t  to set an e x t ra c t io n  tax  ra te  o n  h a rv e s ts  
o f  " e x c e s s  w i ld  s to c k s ”  o f  g e o d u c k  c la m s  at 3 0  p e rcen t  o f  the  p r ic e  p a id  f i sh e rm e n  d u r in g  
th e  m o s t  re c e n t  c o m m e r c ia l  f ishery .  T h is  tax  w o u ld  b e  ad d ed  to  th e  F i s h e n e s  B u s in e s s  
T a x  ra te  o f  th re e  p e rc e n t  p a id  b y  o th e r  h a rv es te rs .  T h is  c o m b in e d  tax  ra te  w o u ld  ex c e e d  
th e  a m o u n t  th e  s ta te  c o l le c ts  o n  P r u d h o e  B a y  oil, in c lu d in g  s e v e ra n c e  ta x e s ,  ro y a l t ie s  and  
c o r p o r a t e  in c o m e  tax , a n d  is s ev e ra l  t im e s  h ig h e r  than  th e  a m o u n t  p a id  b y  o th e r
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A Joint Letter of Agreement between 
the Alaskan Shellfish Growers Association and 

the Southeast Alaska Regional Dive Fisheries Association

Dear Alaska Policymakers:

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska 
Regional Dive Fisheries Association (SARDFA) agree to the following package of 
statutory and regulatory changes to resolve long-standing controversies over how the 
state should deal with “standing stocks” of geoduck clams on aquatic farm sites.

Both organizations are committed to supporting the implementation of the 
provisions of the agreement, including the passage of legislation and adoption of 
regulations.

We urge quick action in approving the legislation and adopting the regulations 
necessary to carry out the agreement.

ASGA vice president SARDFA executive director



L j r o w e r s
A  S S O C I A  T I O N

M arc h  15 ,2005

R e p re se n ta tiv e  J im  E lkins 
R oom  416 
S ta te  C ap ito l 
J u n e a u , A K  99801

D ear R e p re sen ta tiv e  E lkins:

This letter is to provide a strong endorsem ent o f House Bill 198 and your efforts 
to seek resolution o f  the long-standing controversy over the siting o f  geoduck clam farms 
in A laska.

The A laskan Shellfish Growers A ssociation (ASGA) has been trying to resolve 
this bitter controversy for the past eight years as it spilled over into the court system, halls 
o f  the Capitol and front pages o f  local newspapers. The industry, state regulators, 
poheym akc com m ercial fisherm en an j the court system have invested innum erable 
hours w restling w ith the difficult issues involved, and w e’re delighted at the opportunity 
to put the issue to bed.

Since a decision by the A laska Suprem e Court last spring, ASGA has been 
w orking c lo seh  with com mercial fisherm en and the M urkowski Administration 'o 
fashion a com prom ise acceptable to all parties. The result o f  this cooperative work is r B 
198, w hich has support from farmers, com m ercial fishermen, D epartm ents o f  Fish and 
G am e and Law, and G overnor Frank M urkowski. W hile there are m any issues upon 
w hich w e ’ll continue to disagree, we all support the concepts contained in HB198.

Die D epartm ent o f Law has determ ined that the legislation does adequately 
ad d rcs1- the issues raise by the Alaska Suprem e Court ir its 2004 decision. Som e o f  the 
details viselv are left to be fleshed out in regulation, but ASGA thinks there is one more 
issue that is best decided by the legislature: the am ount c f  com pensation a farm er shoul d 
pay for harvest o f  “standing stocks” o f  wild geoduck clam s on the farmsite.

The new section HB 198 adds to AS 16.40.100 is designed to allow farm ers to 
rem ove “standing stocks" from the farm site, and provides that the farm er m ust pay 
“reasonable com pensation” for any “excess wild stock.” W hile we think it is appropriate 
that harvest o f  these “ excess wild stocks” would result in a tax on the farmer, ASGA 
believes the am ount o f  “ fair com pcnsaf on” is a legislative prerogative and not a decisio t 
to be m ade by fisheries managers.

We are preparing a proposed am endm ent to set an extraction lax rate on harvests 
o f  “excess wild stocks” o f  geoduck clam s at 30 percent o f the price paid fisherm en during 
the m ost recent com m ercial fishery. This tax would be added to the Fisheries Business 
Tax rate o f  three percent paid by other harvesters. This com bined tax rate w ould exceed 
the am ount the state collects on Prudhoe Bay oil, including severance taxes, royalties and 
corporate incom e tax, and is several tim es higher than the am ount paid by other

Rodger Painter • P.O. Box 20704 Juneau, AK 99802-0704 • Phone: (907) 463-3600 
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harvesters.
Im portant to keep in m ind is that the tax would affect only those situations w here 

fisheries m anagers m isjudged the am ount o f  standing stocks on new farm sites and that 
new  survey techniques supported by  fisherm en and fanners would help im prove 
significantly  the accuracy o f  these estim ates.

Thank you for this opportunity to resolve this long-standing controversy. The 
m ajor parties in this dispute are fully com m itted to setting aside past differences and 
w orking together on econom ic developm ent strategies for Southeast Alaska.

Vice President

c.c. Julie D ecker, SARDFA 
Alan Austerm an 
David Bedford 
ASGA Board o f  Directors



A Jo in t L etter of Agreement between 
the A laskan Shellfish G row ers Association and 

the Southeast A laska Regional Dive Fisheries Association

D ear Alaska Policymakers:

The Alaskan Shellfish G row ers Association (A SG A ) and Southeast Alaska 
R egional D ive Fisheries A ssociation (SARDFA) agree to the follow ing package o f  
statutory and regulatory changes to resolve long-standing controversies ev er how  the 
state should deal with “standing stocks” o f  geoduck clam s on aquatic farm sites.

Both organizations are com m itted to supporting .ie im plem entation o f  the 
provisions o f  the agreem ent, including the passage o f  lc*̂  .slation and adoption o f  
regulations.

W e urge quick action in approving the legislation and ad jp ting  the regulations 
necessary to ca n y  out the ag reem en t

ASGA vice president SARDFA executive director



Description of ASGA-SARDFA Compromise
The Alaskan Shellfish G row ers Association (ASG A) and Southeast A laska 

Regional Dive isheries A ssociation (SARDFA) have reacheu agreem ent on a  package o f 
statutory, regulatory and adm inistrative actions to resolve the long-standing controversy 
o f  how  to * .idle natural stocks o f  geoduck clam s on new aquatic farm  siies.

The agreement was reached in the wake o f  an Alaska Supreme Court decision that 
already has resulted in the closure o f  geoduck farm ing operations near Ketchikan and cast 
a legal cloud over most other existing  littleneck and geoduck fanning operations. 
Com plicating the issue is that seed purchases by the closed g o d u c k  operations are 
considered vital to the viability o f  the shellfish hatchery in Seward.

V iule this agreem ent was negotiated directly by d iv r.s  and farmers, it also has 
been endorsed by the parties involved in the original lawsuit and the M urkowski 
A dm inistration. Here are elem ents o f  the agreement.

How the “Standing Stock” Issue is Resolved

The Supreme Court said current statutes do not provide the Alaska Departm ent o f 
Fish and Game clear authority to allocate any standing stocks o f  geoduck clam s to 
aquatic fanners. W hile the decision was directed at geoducks, it has clear im plications 
for other species, such as littleneck clam s.

Statutes would ix. am ended to allow  aquatic farmers to select sites with 
“ insignificant” am ounts o f  wild stocks, essentially codifying a an earlier superior court 
decision. This would be defined in statute as an u n o u n t less than what it would take to 
support a com mercial fishery. A D F& G  would further define what “insignificant” m eans 
in regulation.

How Existing Farm s will be Affected

Existing geoduck farm s would be allowed to continue operations, but would have 
to meet the provisions o f  the new statute and accom panying regulations.

How the State Will Determine How M any Clams are on a Farm  Site

Population surveys will be conducted by the state or by the applicant w ith state 
oversight. The surveys v ill  require a nigh confidence level to increase accuracy The 
farm er will be required tu pay for the surveys.

How Harvests of Standing Stocks will be M anage J

The agreement would define “insignificant” as less than 12,C00 pounds o f  
geoduck clams per fann site H arvests by farm ers would be “capped” at 12,000 pounds.
If  the am ount o f  standing stocks exceeds the 12,000-pound cap, the farm er w ould be able 
to continue harvesting to clear the sites for future crops, but the “net proceeds” o f  such 
sales would go into the state general fund.



SA R D FA -A SG A  C om prom isr

I Insignificant populations o f geoducks would be defined as 12,000 pounds o r 
less.

Legislation must pro /ide ADF&G w ith the authority t allow  fanners ability to harvest 
insignificant popul tions o f  wild stocks on farm sites. The language should be added to 
16.40.100 Aqua»'c Farm and Hatchery Permits.

2. H arvest <f standing stocks o f geoducks would be limited to no more than
12.000 j c r farm  site.

T his cap could be im posed by regulation as long as the language added to AS 16.40.100 
gives ADF& G the ability to limit harvests by farmers.

3. In the event a site contains more than 12,000 pounds, the farm ers would be 
*1|ow« d to harvest everything, but the net proceeds from anything over the 
c a p i vuld go to the state 's general fund. In other w ords, the fan n e r would 
be allowed to harvest and sell the “overages,” but would be required to give 
any Suivs proceeds over direct harvesting, transpon ing  and processing 
expenses to the general fund.

If  net sales prcc< eds o f  overages are to flow  into the state treasury, it will require som e 
authorizing language in statute. W hile the funds could not be dedicated to support 
activities such as geoduck developm ent program s, ASGA will work with SARDFA 
annually  to ensure the legislature allocates the funds accordingly.

4. Surveys u>ed to determ ine w hether a proposed geoduck farm  <ite contains
12.000 pounds of standing stocks would use a m id-point ra th e r than lower 
bound estimate. This standard  also should be applied to the commercial 
fishery.

This is designed to int rease the accuracy o f  the surveys and prevent the approval o f  sites 
w ith m ore than the 12,000-pound cap. This can be accomplished in regulation with no 
statutory changes neces: ary. However, it is uncertain whether ADF&G m anagers will 
agree to shift survey confidence levels for dive fishery managem ent o f  geoducks. 
A D F& G  deputy com m issioner David Bedford did agree the departm ent would work with 
SA R D FA  to study ways to im prove survey accuracy.

5. Existing geoduck aquatic farm  perm it holders should be “grandfathered in, 
bu t should be held to the cap.

The goal is to ensure existing perm its w ould be valid, but perm ittees would be held to the 
12,000-pound cap. Harvests that occurred prior to the legislation would not be counted 
tow ard the 12,000-pound limit.
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SE N A TE  B IL L  NO. 126

IN THE LEGISLATURE OF I I IK STATE OF ALASKA 

TW ENTY-FOURTH LEGISLATURE - FIRST SESSION

B\ SENATOR STEDMAN

In tn idured : 3/2/05 
Referred: Judiciary, Resources

A BILL 

FO R AN A C T EN TIT LED  

"A n Act re la tin g  to aq u a tic  farm ing ; anti providing  for an effective d a te ."

BE IT  EN A C TED  BY T H E  L E G ISL A T U R E  O F  TH E STA TE O F  A LA SK A :

* Section I. AS 16.40.100(b) is amended to read:

(b) A permit issued under this section authorizes the permittee, subject to the 

conditions o f  AS 16.40.100- 16.40.190 and AS 17.20. to

LLi acquire, purchase, offer to purchase, transfer, possess, sell, and 

offer to sell stock and aquatic farm products that are used or reared at the hatchery or 

aquatic farm ; and

(2) except as provided  in (f) of th is section, acq u ire  ow nersh ip  of, 

harvest, an d , w ithou t fu r th e r  cultivation , sell an insignificant population  that 

niav be p resent at the ap u a tic  farm  site of a wild stock o f a shellfish species 

in tended  to he cu ltu red  at the site |. A PERSON WHO HOLDS A PERMIT 

UNDER THIS SECTION MAY SELL OR OFFER TO SELL SHELLFISH STOCK 

TO THE DEPARTM ENT OR TO AN AQUATIC FARM OR RELATED 

HATCHERY OUTSIDE OF THE STATE],

Sno126A -I-
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tfC. 2. AS 16.40.100(e) is amended to read:

(e) Upon the expiration or termination o f  a permit issued und *r this section, a 

person who holds a permit for an aquatic farming site where wild stocks o f  shellfish 

indigenous to the site are cultured shall, as a condition o f  the permit, restore the wild 

slock o f  shellfish, as consistent w ith sustained yield management o f  the w ild stock, to 

the population level that existed on the site when the permit for the site was initially 

issued by the commissioner. A perm it holder is not req u ired  to res to re  th a t 

portion  o f the wild stock of shellfish that was rem oved from  an aq u a tic  farinim» 

site hv a com m on p rop erty  fishery conducted a fte r  the issuance o f the p erm it for 

the aq u a tic  farm ing  site.

* S *c. 3. AS 16.40.100 is amended by adding a new subsection to read:

(0  If the wild stock o f  a shellfish species to be cultured at an aquatic farm site 

exceeds the amount determined by the department to be an insignificant population 

and if the commissioner determ ines in writing that removal from the site o f  that 

portion o f  the stock that exceeds an insignificant population would benefit the public 

and that removal o f  the stock by a person other than the permittee would unreasonably 

interfere w ith the operation o f  the aquatic farm, the com m issioner may authorize the 

permittee to remove and sell the excess amount o f  the wild stock from the site, if the 

permittee pays reasonable compensation, as delined by the departm ent, to the 

department for the harvest and sale o f  the excess w ild stock. I lie department shall 

deposit the money received under this subsection into the general fund. The

legislature may appropriate the mone  °i\ed  under this section to the department

for shellfish management and enhancement.

* See. 4. AS 16.40.105 is amended to read:

Sec. 16.40.105. C rite ria  for issuance of perm its. I he com m issioner shall 

issue permits under AS 16.40.100 on the basis o f  the follow ing criteria:

(1 ) the physical and biological characteristics o f  the proposed farm or 

hatchery location must be suitable for the farming or the shellfish or aquatic plant 

proposed;

(2) the proposed farm or hatchery may not require significant 

alterations in traditional fisheries or other existing uses o f  fish and wildlife resources:

SB 126 - 2 -
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(3) the proposed farm or hatchery may not significantly affect 

fisheries, wildlife, or their habitats in an adverse manner: |A N D |

(4) the proposed farm or hatchery plans and staffing plans must 

dem onstrate technical and operational feasibility  and

(r)  the proposed farm  site may not include m ore th an  an 

insignificant oop u litio n  (if a wild stock <h<.llfi«h ^ ecies in tended  to be

* Sec. 5. AS 16.40 is amended by adding a new section to read:

See. 16.40.15.5. R ecords and  rep o rts  confidential. Records required by 

statute or by a regulation adopted by the department concerning aquatic farm stocks or 

production, prices, and harvests o f  aquatic farm products and wild stocks, and annual 

statistical reports of individual aquatic farms or hatcheries required by statute or by a 

regulation adopted by the depar tent are confidential and may not be released by the 

department, except that the department may release the records and reports

(1) to the Department o f Revenue and the Department o f  Natural 

Resources to assist the departments in carrying out their respective statutory 

responsibilities:

(2) as necessary to comply with a court order:

(3) provided by an aquatic farm or hatchery permit holder to the permit 

holder whose activ ity is the subject o f  the records or reports;

(4) regarding cumulative annual harvests o f  wild stocks at individual 

aquatic farm sites.

* Sec. 6. AS 16.40.199 is amended by adding a new paragraph to read:

(9) "insignificant population" mean a population o f shellfish that, in 

the determination o f  the commissioner, would not attract and support a commercial 

fishery for that species o f  shellfish and the harvest and sale o f the shellfish would not 

result in significant alteration in traditional fisheries or other existing uses o f  fish and 

wildlife resources if the population were included within an aquatic farm site.

* Sec. 7. I lie uncodified law of the State of Alaska is amended by adding a new section to 

read:

APPLICABILI’" ' . Until expiration or termination o f the permit. AS 16.40.105.

SB0I26A -3-
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1 added by sec. 4 o f  this Act, does not apply to an aquatic farm permit issued under

2 AS 16 .40 .100 before the effective date o f  this Act.

3 * Sec. 8. This Act takes effect July I, 2005.
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C S FO R  H O U SE BILL NO. I ‘)8(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FOURTH LEGISLATURE - FIRST SESSION 

BY THE MOUSE RESOURCES COMMITTEE

Offered: 4/1/05 
Referred: Rules

Sponsorfs): REPRESENTATIVE ELKINS

A BILL 

FO R AN ACT E N T IT L E D  

"A n Act re la tin g  to aq u atic  farm ing; and  p rovid ing  for an effective d a te ."

BE IT  E N A C TE D  BY T H E  L E G ISL A T U R E  O F T H E  STA TE O F  A LA SKA:

* Section I. AS 16.40.100(b) is amended to read:

(b) A permit issued under this section authorizes the permittee, subject to the 

conditions o f  AS 16.40.100- 16.40.199 and AS 17.20. to

H i acquire, purchase, offer to purchase, transfer, possess, sell, and 

offer to sell stock and aquatic farm products that are used or reared at the hatchery or 

aquatic farm; and

(2) except as provided in (f) o f th is section, harvest an d , w ithou t 

fu r th e r  cu ltivation , sell an insignificant population  th a t m ay he p resen t a t the 

aq u a tic  farm  site o f  a wild stock o f a shellfish species in tended to he cu ltu red  a t 

the site [. A PERSON WHO HOLDS A PERMIT UNDER THIS SECTION MAY 

SELL OR OFFER TO SELL SHELLFISH STOCK TO THE DEPARTM ENT OR TO 

AN AQUATIC FARM OR RELATED HATCHERY OUTSIDE OF THE STATEj.

* Sec. 2. AS 16.40.100(e) is amended to read:

HB0198c -1- CSHB I98(RES)
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(c) Upon the expiration or termination o f a permit issued under this section, a 

person who holds a permit for an aquatic farming site where wild stocks o f  shellfish 

indigenous to the site are cultured shall, as a condition o f the permit, restore the wild 

stock o f  shellfish, as consistent with sustained yield management o f  the wild stock, to 

the population level that existed on the site when the permit for the site was initially 

issued by the commissioner. A perm it holder is not req u ired  to res to re  that 

portion  o f the w ild stock of shellfish th a t was rem oved from  an  aq u a tic  farm ing  

site by a com m on p roperty  fishery conducted  a fte r the issuance o f the p erm it for 

the aq u atic  farm ing site.

* Sec. 3. AS 16.40.100 is amended by adding a new subsection to read:

(Ij If the wild stock o f a shelllish species to be cultured at an aquatic farm site 

exceeds the amount determined by the department to be an insignificant population 

and if the commissioner determines in writing that removal from the site o f  that 

portion o f  the stock that exceeds an insignificant population would benefit the public 

and that removal o f  the stock by a person other than the permittee would unreasonably 

interfere with the operation o f the aquatic farm, the com m issioner m a\ authorize tiie 

permittee to remove and sell the excess amount o f the wild stock from the site, if the 

permittee pays reasonable compensation, as defined by the department, to the 

department for the harvest and sale o f  the excess wild slock. The department shall 

deposit the money received under this subsection into the general fund. The 

legislature may appropriate the money received under this section to the department 

for shelllish management and enhancement.

* Sec. 4. AS 16 .40 .105 is amended to read:

See. I6.40.10S. C rite ria  for issuance o f perm its. I he com m issioner shall 

issue permits under AS 16 .4 0 .100 on the basis o f  the following criteria:

( 1) the physical and biological characteristics o f  the proposed farm or 

hatchery location must be suitable for the farming or the shellfish or aquatic plant 

proposed;

(2) the proposed farm or hatchery may not require significant 

alterations in traditional fisheries or other existing uses o f  fish and wildlife i..sources;

(3) the proposed farm or hatchery may not significantly affect

CSHB !98(RES) -2- HBOI98c
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fisheries, wildlife, or their habitats in an adverse manner; [AND|

(4) the proposed farm or hatchery plans and staffing plans must 

dem onstrate technical and operational feasibility; and

(5) the proposed farm  site m av not include m ore th an  an 

insign ificant popu lation  o f a w ild stock, on the site, o f a shellfish species intended 

to he c u ltu re d .

* Sec. 5. AS 16.40 is amended by adding a new section to read:

Sec. 16.40.155. R ecords and  rep o rts  confidential. Records required by 

s?"*1 * oy a regulation adopted by the department concerning aquatic farm stocks or 

production, prices, and harvests o f  aquatic farm products and wild stocks, and annual 

statistical reports o f  individual aquatic farms or hatcheries required by statute or by a 

regulation adopted by the department are confidential and may not be released by the 

departm ent, except that the departm ent may release the records and reports

( 1) to the Department o f  Revenue and the Department o f  Natural 

Resources to assist the departm ents in carrying out their respective statutory 

responsibilities:

(2) as necessary to comply with a court order;

(3) provided by an aquatic farm or hatchery permit holder to the permit 

holder whose activity is the subject oi the records or reports:

(4) regarding cum ulative annual harvests o f  wild stocks at individual 

aquatic farm sites.

* Sec. 6. AS 16.40.199 is amended by adding a new paragraph to read:

(9) "insignificant population" means a population o f  shellfish that, in 

the determ ination o f  the com m issioner, would not attract and support a commercial 

fishery for that species o f  shellfish and the harvest and sale o f  the shellfish would not 

result in significant alteration in traditional fisheries or other existing uses o f  fish and 

wildlife resources if the population were included within an aquatic farm site.

* Sec. 7. I he uncodified law o f  the State o f  Alaska is amended by adding a new section to 

read:

APPLICABILITY. Until expiration or termination o f the permit. AS 16.40.105,

added by sec. 4 o f  this Act, does not apply to an aquatic farm permit issued under

HB0198c -3- CSHB I98(RF.S)
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AS 16.40.100 before the effective date o f  this Act. 

* Sec. 8. This Act takes effect July I, 2005.
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