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I respectfully request that House Joint Resolution 9 be scheduled for a hearing in the Senate 
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• The current version of HJR 9
• Sponsor Statement
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SPONSOR STATEM ENT FOR HOUSE JOINT  
RESOLUTION 9

This resolution from  1 le Alaska State Legislature urges that the United States Congress 
respect the ju d ic ia l process and refrain from  enacting any legislation that would alter the 
punitive damages awarded to more than 32,000 p la in tiffs as a result o f the 1989 Exxon 
Valdez o il sp ill as fina lly  determined by the federals courts.

Nearly 15 years af *cr the disaster, and more than ten years after the orig inal ju ry  verdict, 
the p la in tiffs  are s till waiting resolution o f the lawsuiL

W hile t l r  United States Congress considered the O il Pollution Act o f 1990, Exxon M obil 
Corporation sought an amendment that would have substantially reduced the punitive 
damages that it  would have paid fo r the Exxon Valdez o il spill. This resolution urges 
Congress only to let the courts determine this matter.
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UNITED FISHERMEN OF ALASKA

211 Fourth Street, SuNo 110
Juneau. Afcafca 9960i n  72 

(907) 960*2620
(907) 4634545 Fax 

E*MaK unnu»-iian.«g 
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March 3,2005

Representative Ralph Samuels, Co-Chair 
House Resources Committee 
Alaska State Legislature 
State Capitol (Mail Stop 3100)
Juneau AK 99801-11&2

Dear Representative Samuels,

UFA repn aents thirty-one Alaska commercial fishing groups and hundreds o f individual 
fishermen, crew members and related businesses.

United Fbhcnncn o f Alaska (UFA) supports HJR 9 as a meaningful statement ficm  the 
State o f Alaska to urge that die United States Congress respect the judicial process and
refrain ftnm martiwg my Lyalation that would altar Iha puniriw Hamaym m r fe d
more than 32,000 plamtifb as a rcsuh o f the 1989 Exxon Valdez o il spill as finally 
determined by the federal courts.

The sixteen year delay m just compensation ha* prokm^d the economic dvnage from 
the spill beyond justification. A il reasonable positions in this a d  episode hove received 
due process in courts. Fishermen and communities should be compensated without any 
undue further delay.

We appreciate your ooandenbon and encourage your support o f HJR 9.

Executive Director

CC: Representative Gabrielle LeDoux

Crm Cowtton - AtmkM Oaagare 4»>PCUttow • • AmMmiQ Kata - A|-m ProoMMts Aaaocan
Brt*« Bay Raton* ■ Concamad Aim *m- fUmmm • CwOws OMei FMhaanan Unfed • Oeugtat Wmd Pink and Chm 

Fotwig Vaaa* Oman AaaocMxn - Ooomftah Pawn • Kami Pnnfcufe PtaHMman'a Aaaadofen • Kadiak Ramn* Aquaadtoa Aaaooadon 
North FaeOc FWwrtae Awedmw - isrei Pat«k S<»lto C6ore««w • Narttiam SewSweW tngleiid Aeawuaiw Aaeedetlon 
OM haitor FMatmana Aaaodaft* • PaUrabwt Vmmi Oman Aaaadfeon • Frtnea MNfem Sound AouacutaM Comartoan

Sincerely,
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a d n . c o m  i
A n c h o r a g e  D a i l y  N e w s

16 years later, pressure mounts to settle spill suit
EXXON VALDEZ: State, federal lawyers must decide by next summer whether to seek 
additional damages.

By TOM K IZ Z IA  
Ancho rage D a ily News

(Published: February 27, 2005)

S ta te and fede ra l o ffic ia ls In cha rge o f spend ing Exxon Valdez oil sp ill s e tt le m e n t fu nd s are push ing 
new e ffo r ts to  reach "c lo su re " on con tro ve rs ie s ab o u t en v iro nm en ta l dam age posed by c rude o il, 
som e o f w h ich s t il l lies bu ried in th e sands o f Prince W illiam  Sound .

S ince th e e le c tio n o f Gov. Frank M u rkow sk i in 2002 , the o il sp ill tru s te e s have p u t som e b roade r, 
lo n g -ra n g e sc ie n tif ic p ro je c ts on ho ld . In s tead , the tru s te e counc il has d ire c te d Exxon se tt lem e n t 
fu n d s to  s tud ie s o f he rrin g and o th e r in ju re d species in hopes o f w r it in g  th e fin a l ch a p te r on sp ill 
dam age and the e ffe c ts o f so -ca lled lin ge rin g o il.

A ke y piece o f th a t w o rk has been con tra c te d to a p riv a te S ea ttle con su ltin g firm  th a t no rm a lly 
does m uch o f its w o rk fo r com pan ie s accused o f po llu tio n . In te g ra l C onsu ltin g has $ 8 5 0 ,0 0 0 in 
co n tra c ts to w e igh con flic tin g s tud ie s by go ve rnm en t and Exxon sc ie n tis ts and reach in dependen t 
conc lus io ns on th e lin ge rin g sp ill Im pac ts . A s ta te law ye r said th e firm  Is expe c te d to have som e 
answ e rs by la te sum m e r o r fa ll.

The change in p r io r it ie s has d raw n s tro n g p ro te s ts from  pub lic adv ise rs and sc ie n tis ts , w ho say 
th e y d o n 't know w ha t's go ing on because the counc il has conduc ted lit t le  open d iscuss ion . Some 
c r it ic s say th e y fe a r th e M urkow sk i and Bush adm in is tra tio n s are eage r to  close the book on a 
re so u rce -d e ve lo pm en t pub llc -re la tlo n s mess.

T R U S T E E  C O U N C I L  M I S S I O N

The tru s te e  counc il was fo rm ed to ove rsee re s to ra tio n o f the ecosys tem  dam aged by th e 1989 
Exxon Valdez o il sp ill. The com pany ta n ke r h it a cha rted re e f and dum ped a re po rte d 11 m illio n 
ga llo n s o f crude oil in to Prince W illiam  Sound.

The o il sp ill tru s te e s say the y ha ven ’t been sec re tive . Bu t unde r fire from  th e ir pub lic ad v iso ry 
g ro u p , w h ich app ro ved a sha rp ly c r it ic a l re so lu tio n la s t m on th , th e y say th e y are try in g  ha rd e r to 
m ake th e ir in te n tio n s p la in . In re ce n t in te rv iew s , seve ra l tru s te e s sa id th e new p r io r it ie s are 
necessa ry in p a rt to  address the lin g e rin g o il, w h ich on ly showed up in s tud ie s beg inn ing in 2001 .

"The lin g e rin g o il was som e th in g no one con tem p la te d back in '89 when th e sp ill happened ," said 
D rue Pearce, th e A laska specia l a ss is ta n t fo r t h t  U.S. D epa rtm en t o f th e In te r io r , w ho holds a 
fede ra l sea t on th e Exxon Valdez Oil Sp ill T ru s tee Council. Pearce sa id she v is ite d a beach la s t 
s um m e r w ith s till-sm e lly oil bu ried in the sand and founo it "a s to u n d in g ."

Pearce sa id fin d in g s o f the In te g ra l Consu lting s tu d y w ill be im p o r ta n t to s ta te and fede ra l law ye rs , 
who m u s t dec ide by th e sum m e r o f 2006 w he th e r to seek add itio n a l dam ages o f up to $100 m illio n 
from  th e sp ille r, now know n as Exxon Mobil. The 1991 se ttlem e n t be tw een Exxon and the s ta te and 
federal governments included a short "reopener" period allowing new claims based on

hUp://www.adn.com/news/alaska/v-printer/story/6216898p-6091235c.html 3/2/2005
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env ironm en ta l harm  tha t was not foreseen at the time.

U N R E S O L V E D  Q U E S T I O N S

That litigation  dead line aside, the trustees appear uncom fortable w ith having unreso lved questions 
o f env ironm en ta l dam age hover indefin ite ly over the Sound.

"M aybe (herring) w ill never recover. But we need to bring closure to that question ," sa id  Kurt 
Fredriksson , acting com m iss ioner o f the Departm ent o f Environm enta l Conservation  and one o f 
three s ta t j  trustees. "W e need to get restoration of those resources taken care of, or conclude that 
we cannot."

S c ien tis ts  invo lved in past research have questioned the apparent change o f d irection , saying the 
new council m em bers were ignoring years o f scientific  p lanning and recom m endations from  peer- 
rev iew  groups. Many were concerned that broader ecosystem  research, considered by previous 
adm in is tra tions the best way to exam ine long-term  spill impacts, would even tua lly  be canceled.
The tru stees have $106 m illion  left fo r scientific work from  the $900 m illion c iv il se ttlem ent paid by 
Exxon.

T rustees have recently  a j ‘  ’red them  that the long-range work will continue a fte r th is pause, sa id 
B renda Norcross, a Un lvers.jy  o f A laska m arine science professor and co -cha irv  man o f the 
tru stees ' sc ien tific  adv iso ry  com m ittee.

C rit ics  a lso expressed concern over the Christm as-w eek firing o f the trustee council's  science 
d irector, Phil Mundy, who had helped build the old research program.

"It’s ve ry  d ifficu lt to get all the work done w ithout a science d irector," Norcross said.

Mundy said he was g iven no reason except that h is firing was ordered by M urkow sk i's office.
Trustee council execu tive  d irector Gail Ph illips said she could not d iscuss the decis ion  because it 
was a con fiden tia l personnel m atter.

S K E P T I C I S M  A B O U N D S

The counc il's  actions were v iewed w arily  by the advisory com m ittee set up under the settlem ent to 
ensure  pub lic invo lvem ent in how the funds are spent. In January, the com m ittee passed a 
reso lution branding council actions last August secret and illegal, and calling on the council to 
reconside r its work plan, th is tim e in public.

"I th in k  the  con troversy  is m ore the secrecy o f how they are doing It," said com m ittee  m em ber Pat 
Lavin o f the National W ild life Federation. "We th ink it's pretty c lear the council v io lated its own 
procedures."

Lavin and others say the push for new priorities has come largely from  trustees representing the 
state.

Som e question g iv ing the im portant job  of sum m ariz ing past research to an independent firm  like 
In tegra l C c r  ulting.

"They're a com p le te  ou ts ide r to this. I don't think they 've got the history to m ake the judgm ent," 
said S tan  Senner, a longtim e science coord inator fo r the trustee council who is now executive 
d irec to r o f Audubon A laska.

http://www.adn.com/ncws/alaska/v-printcr/storv/6216898p-6091235c.html 3/2/2005
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But C ra ig  T ille ry, an ass is tan t attorney general for the state who has been involved in the oil spill 
s ince t ie  tanke r h it B ligh Reef, said it 's  the right tim e for an independent sum m ary.

"You’ve  got these d ispara te  studies. You don 't have an ana lys is," T ille ry  said.

S tacy  S tudebaker, a Kod iak env ironm enta lis t who has served nine years on the pub lic  advisory 
com m ittee, Is suspic ious.

"I th in k  there 's a m andate on the state trustees to get this thing over w ith, to tidy th ings up," 
S tudebake r said. "They 're  try ing to clean up a PR mess w ith Exxon."

But h e r fe llow  com m ittee  m em ber Lavin said the focus on answering the big rem ain ing questions 
seem s to irn ke sense.

"It's exactly  what they  should be doing," he said. "My great fear is that, voila, the stud ies show 
that eve ry th ing 's  great. But I have no reason to th ink that w ill happen."

L O N G - T E R M  P R O J E C T S

The trustee  council, made up o f s ix  top bureaucrats from the federa l and state governm ents, has 
spent $375 m illion on buying and protecting habitat, $176 m illion to re im burse governm ents for 
sp ill response costs, and $173 m illion on scientific  studies.

By the sp ill's  10-year ann iversa ry  in 1999, w ith echoes o f the Exxon Va ldez catastrophe grow ing 
fa in ter, o ffic ia ls and sc ience advisers were turning attention to p lanning long-term  pro jects under 
the um bre lla  o f the so-ca lled  G u lf Ecosystem  Monitoring Program, o r GEM. In 2002, m ost o f the 
rem ain ing money, around $87 m illion, was set aside for GEM stud ies looking a t long-range spill 
im pacts in the con text of broader changes in the North Pacific. The council now spends between $3 
m illion  and $5 m illion a yea r on various studies.

The Bush-M urkow sk i council began to change course in 2004. An August decision to turn down 
fund ing for som e GEM pro jects drew  a stern com pla int from Un iversity o f A laska  president Mark 
Ham ilton. He sa id  the council had ignored recom m endations of sta ff and science advisers In 
re jecting h igh-ranked pro jects by un iversity scien tists while funding som e that had been 
recom m ended against.

"V io lation  of the p ractices and tenets o f science sponsorsh ip which have fo r generations guided 
successfu l research in th is country — including peer review, openness, and transparency — puts at 
risk the sc ien tific  cred ib ility  of not only yourse lves as trustees, but the o rgan iza tions you 
represent," Ham ilton w rote the trustees last Septem ber.

The sta te  trustee1- responded w ith a stout defense o f the ir prerogative, saying the ir "h ighest 
prio rity" was pro jects w ith "the m ost d irect and im m ediate restoration effects" on dam aged 
resources and lost se rv ices. "W hile some d isappointm ent is expected am ong investiga tors whose 
pro jects did not rece ive  funding, no reasonable person should conclude a consp iracy ex ists in the 
process o r a m yste ry  surrounds our decisions," the state trustees wrote to Ham ilton.

S tudebaker cam e back w ith a newspaper colum n saying the council d idn 't need to rubber-stam p 
pro jects but did need to exp la in  its reasons. Its fa ilure to do so in August had been "a stick in the 
eye" to those try ing to keep public the often-politic ized science surrounding the Exxon Valdez spill, 
she said.

Trustee council members are now going further to explain their thinking, saying the attention to

http://www.adn.com/news/alaska/v-primer/storv/6216898o-6091235c.html 3 /?/?n n s

http://www.adn.com/news/alaska/v-primer/storv/6216898o-6091235c.html


Anchorage Daily News 116 years later, pressure mounts to settle spill suit Page 4 of 6

assessing and restoring dam age is essentia l under the council's  1994 w ork plan.

"From  where I s it, it was a n icety that we Jumped to too qu ick ly ," DEC'S Fredriksson said o f the 
GEM program . "We hadn 't com pleted the restoration work that had to be done."

He sa id  an assessm ent o f resource recovery hadn 't been m ade since 2002. A t that point, five 
species and severa l o ther resources were listed as still recovering, while e ight species were listed 
as "not recovering."

The apparent sh ift in priorities m akes som e sense to one prom inent oil Industry critic, R ick Ste iner, 
a m arine  b io log ist a t the Un iversity  of A laska Ancho, jge. S te iner, who has pushed governm ent 
o ffic ia ls to s tay  focused on restoring the Sound, said it is im portant for the council to not allow  its 
endow m ent to becom e a "cash cow" for general scientific research.

S te ine r sa id he's worried, however, that the Bush and Murkowski adm in istra tions appear hostile to 
reopening sp ill litigation  around continuing effects o f the sp ill, which he contends go fa r beyond 
sheens leaching Into the w ater from  burled oil. He said debating the larger questions in court could 
reflect badly on the ir efforts to open other areas to oil drilling.

"The last thing they want is d iscussion o f 15-year long-term  dam age we d idn 't expect," S te iner 
said.

C O N F L I C T I N G  I N T E R E S T S ?

An exam ple  o f these conflicting interests, cited by Ste iner and others, is that Phillips, who made 
$105 ,000  last yea r as the trustee council's  executive director, has played a prom inent role in Arctic 
Power, the group prom oting oil deve lopm ent in the A rctic  National W ild life Refuge. Last year, 
Ph illips was A rctic  Power's co-chairm an. She recently resigned the leadersh ip  position because of 
the com pla in ts, she said, though she rem ains on the group's board.

"In m y m ind, It was never a conflict because I had been doing it fo r so long," sa id  Phillips, a former 
state House speaker and candidate for lieutenant governor. "But I could understand where people 
could have thought it was."

Ph illips sa id the question of whether to reopen the sp ill case is up to state and federa l lawyers, not ’ 
the trustee  council.

T ille ry, the assis tan t a ttorney general, said governm ent lawyers are seriously  exp loring the 
potentia l for a reoper ar. He would not com m ent further.

It was S te iner who obtained secret trustee council docum ents in 2003 outlin ing the possib ilities for 
reopening the case at that point. The documents, featured In a subsequent sto ry  in the Wall Street 
Journal, deta iled  grow ing sc ien tific  concern over lingering oil and cited unantic ipated damage to 
p ink sa lm on, sea otters, m ussels and harlequin ducks.

"Much, if not a ll, o f the inform ation upon which a claim  would be made is generated by the Trustee 
Council's  restoration  program ," w rote Molly McCammon, Ph illips' predecessor, in one o f the secret 
memos.

That was then. Now, sa id Pearce, v ita l inform ation for making any such c la im  is like ly to be drawn 
V from  the ana lytica l study of lingering oil and damaged resources by Seattle -based  Integral 

Consu lting.

h ttp ://w w w .a d n .co m /n e w s/a la ska /v -p rin te r/sto ry/6 2 1 6 8 9 8 D -6 0 9 1 2 3 5 c .h im l 3/2/2005

http://www.adn.com/news/alaska/v-printer/story/6216898D-6091235c.himl


Ancnoragc uauy incws | 10 years later, pressure mounts to settle spill suit Page 5 of 6

I N T E G R A L  C O N S U L T I N G  S T U D Y
*

' The nationa l consu lting  firm  was firs t recom mended to the state  fo r sp ill restoration  w ork by
M urkow sk i's  firs t DEC com m issioner, Ernesta Ballard, who served as a sp ill trustee until resigning 
last year. Ba llard sa id  th is m onth she  had worked w ith Integra l on a pro ject for the Ketch ikan Pulp 
Co. before jo in ing  sta te  governm ent.

Accord ing to the  com pany ’s W eb site, Integral is a specia list In polluted sed im ents and does t .uch 
,] o f Its work fr*  p rivate  com pan ies accused o f sp ills -- "potentia l responsib le parties," in the legal
I term . In tegra l has a lso  been invo lved in cleanup fo r governm ent agencies such as the Port o f
i Sea ttle , its W eb s ite  sa id.

The com pany reported at a January sym posium  that in itial find ings show  the burled oil continue': to 
leach into the env ironm ent, but m ost of the resources "currently" c lassified  as injured are not 
exposed to it, In teg ra l's  Web s ite  said.

Seve ra l ca lls  to In tegra l o ffic ia ls handling the A laska project were not returned.

T rustee council m eetings are known for the jaw -dropp ing ted ium  o f d iscussions about scientific 
appropria tions o f tens o f thousands o f dollars. So it was all the more surpris ing  tha t there was little 
d iscussion  on March 1, 2004, when the council returned from  a lunchtim e executive  session and 
voted to g ive  $1 .5  m illion  to the state Departm ent o f Law for research "to fill in gaps related to 
lingering o il."

The m otion was m ade by Jim Bals iger, A laska adm in istra to r fo r the National Marine F isheries 
Serv ice , w ith little  d iscussion , o ther than to specify that the departm ent shou ld work w ith federal 
agencies and w ith In tegra l Consulting. Ballard seconded.

i A ss is tan t a tto rney  genera l T ille ry spoke briefly in support, saying the lingering oil was "a cloud
hanging ove r us o f unfin ished business," according to a transcrip t of the trustee council meeting.

Integra l la te r rece ived a $200 ,000  contract to study sed im ents and a $650 ,000  contract to analyze 
the lingering  oil data and provide a fresh assessm ent o f how species have recovered. The latter 
contract a lso ca lls  for recom m endations on m onitoring and treatm ent o f old oil, as well as 
"effective com m un ica tion" to the public o f the technica l results.

C O N F U S I O N  L I N G E R S

Public confusion about the sta te 's  in tentions has not been helped by tu rnover am ong the 
M urkow sk i adm in is tra tion  trustees. In addition to Ballard, who left last O ctober to become a senior 

,] v ice p res iden t fo r the fo rest products g iant W eyerhaeuser, Fish and Gam e Com m issioner Kevin
[ Duffy resigned at the end o f the year to head the factory traw lers association. Now the third

trustee, A tto rney Genera l G regg Renkes, has resigned am id conflict o f in te rest a llegations involving 
a coal techno logy com pany.

Fredriksson sa id  the sp ill trustees sought to exp la in  them selves w ith a passage in the ir annual 
report re leased th is  m onth, which Phillips read aloud when asked about the changes:

“Over the next e igh teen m onths, the Council has determ ined the need to realign prio rities and 
resto ra tive  activ it ie s , p lacing focus on critica l work required to reach c losure In areas o f restoration 

v related to lingering oil and injured species."

The trustees also acceded to a request from public advisory committee members for more
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dialogue, Phillips said. The next council meeting, scheduled for June in Cordova, will include time 
for an unprecedented back-and-forth conversation with committee members, she said.

"I think most of the trustees would agree we haven't done as great a Job of communicating with 
our PAC as we might," Pearce said.

Reporter Tom Kizzia can be reached at tkizzia@adn.com or in Homer at 1-907-235-4244.

Print Page ( Close Window j

Copyright Q 2005 Th« Anchorage Dally News (www.adn.com)

Anchorage Daily Mews 116 years later, pressure mounts to settle spill suit Page 6 of 6

h ttp ://w w w .a d n .co m /n e w s/a la ska /v -p rin tcr/sto rv/6 2 1 6 8 9 8 D -6 0 9 1 2 3 5 c .h tm l 3/2/2005

mailto:tkizzia@adn.com
http://www.adn.com
http://www.adn.com/news/alaska/v-printcr/storv/6216898D-6091235c.html


Statement in Support of House Resolution re: Exxon 

To whom it may concern:

Before the 3/24/89 Exxon Valdez oil spill, 43 U.S.C. Sec. 1< "3 established a Trans- 
Alaska Pipeline Liability Fund (TAPLF), by which vessel owners and i perators, if they spilled 
oil that had passed through the Alaska pipeline were strictly liable for damages from the 
discharge, up to $100,000,000.

When the spill occurred on 3/24/89, plaintiffs looked to the Fund as one source of money 
to pay damages, hut brought our primary litigation claims in state and federal court, arguing that 
state statutes, state common law theories (such as negligence, trespass and nuisance), and federal 
admiralty law all gave claimants (fishermen, municipalities, businesses, landowners, etc) lights 
of action. Wc were aware then that 43 U.S.C. Sec. 1653 (c)(9) said specifically that the law that 
established the Fund “ shall not be interpreted to preempt the field of strict liability or to preclude 
any State from imposing additional requirements," and thus assumed that the existence of the 
Fund legislation, and the Fund itself, should not bar, or hold back our claims.

With increased federal interest in legislation alter the spill (which ultimately resulted in 
OPA 90), we were very concerned that the industry would try to interfere with what wc viewed 
as our non-Fund existing remedies. Wc were able to secure a special section in OPA that said, 
“Nothing in this title shall apply to any cause of action or right of recovery arising from any 
incident which occurred prior to August 18, 1990. Such claims shall be adjudicated pursuant to 
the law applicable at the date of the incident. 33 U.S.C. Sec. 2717(e)." OPA also added some 
good language that we fought lor, (and which applied both to future spills and retroactively to 
our case), relating to the right of a municipality or state to recover for additional public services 
(like police and fire services) after a spill, which language countered a legal doctrine based on a 
case called Flagstaff which said that such costs were not recoverable, but had to be passed 
through to taxpayers, and also permitting states and municipalities to recover for lost revenues, 
such as taxes.

As we were pursuing our federal anu state claims after the passage of OPA 90, Exxon 
argued in federal court to Judge Holland that all of those claims had to be pursued first before the 
Liability Fund, even though section 1653 (c)(9) said specifically that it “ shall not be interpreted 
to preempt the field of strict liability or to preclude any State from imposing additional 
requirements."

In 1992, when it appeared that Judge Holland might require us to present all the claims 
first to the TAPLF before we could proceed on our other claims in federal court, we asked for an 
amendment to the TAPLF legislation which vvojld clarify that the Fund was not the exclusive 
arbiter of damages from oil spills. Exxon and other oil companies opposed the legislation as it 
was inconsistent with their position in court that at the very least wc had to exhaust remedies 
with the Fund before we could pursue court claims.

Matt Jamin
Jamin, Ebell, Schmitt & Mason
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Timeline of Exxon Valdez Punitive Damages Litigation

 Litigation Milestones___________________________________________■ Exxon Valdez oil tanker runs aground on Bligh Reef in Prince William Sound, Alaska, discharging 11 million gallons of toxic crude oil. Within a month, numerous civil suits are filed in U.S. District Court and Alaska State court for compensatory and punitive damages.■ U.S. District Court initially denies motion for certification of class action, resulting in thousands of additional individual lawr its being filed, mostly in State court.■ State court grants motion for certification of class action.■ Exxon removes most of the certified class action cases pending in State court to U.S. District Court. These cases are consolidated by the District Court into In re: Exxon Valdez Oil Spill Litigation.■ Cases consolidated in In re: Exxon Valdez Oil Spill Litigation consist of nearly 200 direct actions on behalf of approximately 5,000 named plaintiffs and five certified class actions, with class membership estimated to be in the tens of thousands.■ U.S. District Court dismisses the first of Exxon’s many attempts to avoid punitive damages by arguing it is not subject to them as a matter of law.■ U.S. District Court grants final approval of mandatory punitive damages class.■ Trial takes place from May 2 - September 16.■ U.S. District Court jury returns a verdict for plaintiffs, finding Exxon liable for punitivedamages in the amount of $5 billion.• Exxon, and the ship's captain, file 22 post-trial motions seeking, among other things, a new trial on the issue of punitive damages.• U.S. District Couri denies Exxon’s post-trial motions.
■ U.S. District Court enters final judgment as to the mandatory punitive damages class inthe amount of $5 billion (paving the way for the appeals process to begin), and stays execution of the judgment based on Exxon's posting of an irrevocable letter of credit.■ Exxon seeks entitlement to a portion of the punitive damages award based on secret settlement agreements made with a group of seafood processors who agreed to obtain the punitive damages on Exxon's behalf.■ Exxon appeals the amended judgment, both as to liability and amount of the punitive damages award.• Ninth Circuit affirms original judgment regarding liability for punitive damages but vacates the award and remands to the U.S. District Court to reduce the amount of the award.■ On remand, U.S. District Court concludes that the full $5 billion punitive damages is constitutionally permissible but reduces award to $4 billion based on Ninth Circuit's direction that the award be reduced.■ Exxon and plaintiffs both appeal the reduced award to the Ninth Circuit.• U.S. Supreme Court decides a separate case (State Farm Mutual Auto Insurance Co. v. Campbell), revisiting due process issues as they relate to punitive damages.■ Prior to hearing the appeal, the Ninth Circuit vacates the $4 billion punitive judgment without ruling on the merits and remands to the U.S. District Court to reconsider the award in light of the State Farm decision.■ Exxon files second renewed motion to reduce the amount of the punitive damages
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Date Litigation Milestones

2004

2005

award.■ U.S. District Court issues its order on remand, in which it considers the recent Supreme Court case, concludes that the punitive damages award still comports with due processand that the full $5 billion is not excessive, and enters a final judgment for $4.5 billion inpunitive damages.■ Exxon appeals to the Ninth Circuit, and plaintiffs cross appeal.■ Ninth Circuit receives briefing on appeal.■ Ninth Circuit expected to hear oral argument and issue a decision on appeal later this year.
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Exxon Valdez Update1

When the Exxon Valdez ran aground on Bligh Reef in 1989, it released eleven million gallons of 
toxic crude oil that spread throughout and beyond Prince V’Mliam Sound. The oil spread past 
numerous islands and along the coast of the Kenai Peninsua, Cook Inlet, and Kodiak Island. The 
spill disrupted the lives and livelihoods of those in its path, including fishermen in commercial 
fisheries that were closed for the 1989 season; additional commercial fisheries that were not 
closed but suffered significant price declines; the subsistence fisheries in Prince William Sound 
and Lower Cook Inlet villages; shore-based businesses dependent on the fishing industry; and 
the people of cities such as Cordova.

Initial Litigation

Litigation included both civil and criminal actions. Civil suits came first but developed slowly 
due to their number and complexity. Both the United States and me Slate of Alaska sued Exxon 
for environmental damage, and that litigation was settled by means of a consent decree whereby 
Exxon agreed to pay to the governments, for environmental damage, $900 million over a period 
of ten years, with a “ re-opener” provision allowing for additional claims of up to $100 million 
for damage discovered after settlement.

Exxon was prosecuted by the federal government for various environmental crimes. Exxon 
Corporation and Exxon Shipping pleaded guilty to a total of four counts of violating three 
different environmental laws, were jointly fined $25 million and ordered to pay restitution in the 
amount of $100 million.

The Class Action Suit

The civil cases were ultimately (with a few exceptions) consolidated into one class action suit 
with more than 32,000 plaintiff class members from all fifty states, which has been winding its 
way through the courts for nearly 16 years. In the consolidated cases, there was never any 
dispute as to Exxon’s liability for compensatory damages, only the amount of economic losses 
and the appropriateness of punitive damages were controverted. By the time of the punitive 
damages phase of the trial in 1994, the parties had stipulated that the actual damages were 
estimated to be between $432 million and $768 million, and compensable harm was eventually 
determined to be $513 million.

This figure does n jt include additional harms that have never been compensated. The Ninth 
Circuit observed that the spill "obviously caused harm beyond the purely economic.*” The 
District Court Judge found: “The social fabric of Prince William Sound and Lower Cook Inlet

The Spill

1 Unless otherwise noted, all information contained in this update is from the January 24. 2004, 
Order No. 364 of the U.S. District Court for the District of Alaska, In re: the EXXON VALDEZ, 
Case Number A89-0095CV.
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was tom apart," citing research that clearly delineated a chronic pattern of spill-related economic 
loss, social conflict, cultural disruption and psychological stress; an increased incidence of 
alcohol and drug abuse, domestic violence, mental health problems, and occupation related 
problems; and a high percentage of affected fishermen suffering from severe depression, post- 
traumatic stress disorder, generalized anxiety disorder, or a combination of all three.

Punitive Damages

Fcr the punitive damages phase of the trial, unusually detailed jury instructions were developed. 
The jury was specifically instructed that even if it found Exxon’s conduct reckless, it was not 
required to award punitive damages; that it must use reason in setting the amount of punitive 
damages; that any award should bear a reasonable relationship to the harm caused; that punitive 
damages are not intended to provide compensation; and that jurors should assume the plaintiffs 
had already been fully compensated.

Factors the jury was told it could consider in setting an amount of punitive damages included the 
reprehensibiiity of the defendants’ conduct, the amount of harm suffered by members of the 
plaintiff class as a result of the defendants’ conduct, and the financial condition of the 
defendants. As to the defendants’ wealth, the jury was instructed to consider the defendants' 
financial condition only in terms of what level of award would be necessary to achieve 
punishment and deterrence. The jury was also instructed that it should not count any damage to 
natural resources or the environment in general when assessing harm suffered by plaintiff class 
members, and that it could consider mitigating factors (such as criminal fines or civil awards 
already levied for the same conduct) and the extent to which the defendants had taken steps to 
remedy the consequences of the spill and prevent future ones.

The Alaska jury deliberated for 22 days on the issue of punitive dan.ages and ultimately returned 
a unanimous verdict in the amount of $5 billion. The District Court denied Exxon’s motion to 
reduce the award, concluding that it was not so grossly excessive as to violate the defendants' 
due process rights.

Anneals and Remands

Exxon appealed both its liability for, and the amount of, the punitive damages awarded by the 
jury and upheld by the District Court in 1994. The Ninth Circuit Court of Appeals rejected 
Exxor’s contention that punitive damages should have been barred and concluded that there was 
substantial evidence to support a jury verdict of liability for punitive damages as to both Exxon 
and the ship's captain. In the end, the Court of Appeals also found that the amount of the award 
was ;oo high and remanded the matter to the District Court for further review and reduction of 
the award. After considering the briefing and hearing oral arguments, the District Court found 
again in 2002 that the award of punitive damages complied with due process. It reduced the 
punitive damages award to $4 billion and entered the judgment on December 10, 2002. Exxon 
appealed again, and the plaintiffs also appealed.

The Ninth Circuit Court of Appeals, prior to receiving briefing on cither appeal, vacated the $4 
billion punitive damages judgment and again remanded the case to the District Court, this time to
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consider the award in light of a recent U.S. Supreme Court case providing new guidance on 
evaluating punitive damages awards. Both parties submitted supplemental briefing and engaged 
in oral arguments applying the new guidance. The District Court then considered, for the third 
time, the question of whether the $5 billion punitive damages award against Exxon comports 
with due process. The court applied the Supreme Court guidance and concluded that the $5 
billion award was not grossly excessive and that it had no principled means by which it could 
reduce the award. Ultimately, however, to comply with the directive of the Ninth Circuit’s 
remand, the District Court entered judgment in the amount of $4.5 billion and encouraged 
plaintiffs to cross appeal i f Exxon chose to take further appeal of the punitive damages award. In 
doing so, the District Judge stated i hat he would have denied the defendants any reduction in the 
award had it not been for the specific direction imposed by the Court of Appeals to effect some 
reduction in the punitive damages award.

The $4.5 billion judgment entered by the District Court represents a 9:1 ratio between punitive 
damages and the $513 m illior of compensated harm. Courts applying the Supreme Court’s 
punitive damage decisions have understood those decisions to provide a general guideline that 
"[sjingle-digit multipliers are more likely to com; ort with due process.’’ In the three cases in 
which the Supreme Court held that punitive damaj. i awards were excessive, the awards 
ultimately approved on remand were 9:1 {Slate Farm v. Campbell), 101 {Cooper v. Leatherman) 
and 12.5:1 {BMW v. Gore).

Current Status of Case

Presently, Exxon is appealing the punitive damages award for the third time. The Ninth Circuit 
Court of Appeals is expected to issue its decision on the appeal sometime later this year.

Ongoing Damage

Damage from Exxon Valdez oil continues to this day. According to the 2003 Status Report of 
the Exxon Valdez Oil Spill Trustee Council, more than fifteen different species and resources, as 
well as commercial ihing. recreation and tourism, and subsistence harvesting, have still not 
fully recovered; and the recovery of five resources is considered unknown.2 Trustee Council- 
funded researchers with the National Marine Fisheries Service's Auke Bay Laboratory found 
beaches in Prince William Sound still contaminated in 2001. More oil was found than expected, 
especially in ‘he subsurface; subsurface oil was less weathered and more toxic; and oil was found 
in the intertidal zone, closest to the zone of biological production. Other Trustee Council-funded 
research indicates that these remaining pockets of oil may be impeding the recovery of several 
species.

' Not recovering: common loon, cormorants, harbor seal, harlequin duck, Pacific herring, and 
pigeon guillemot. Recovering: clams, designated wilderness, intertidal communities, killer 
whale (AB pod), marbled murrelct, mussels, sea otter, and sediments. Recovery unknown: 
cutthroat trout, dolly varden, Kittlitz's murrclet, rockfish, subtidal communities.
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Natural Resource Damages: A Primer

Introduction

The purpose of this prin er is to define Natural Resource Damage (NRD) concepts and terms, 
and discuss the following topics as they relate to NRD: the authority under which NRD are 
assessed; the definition of natural resources; the role of EPA; the designation of Natural 
Resource Trustees; and the conduct of natural resource damage assessments (NRDAs) and 
restorations. A lth o u g h  im p a c ts  to  n a tu ra l  re so u rce s  m ay  be a d d re s s e d  u n d e r  o th e r  s ta tu to ry  
a u th o r it ie s , th is  site  focuses o n  p ro v is io n s  u n d e r  C E R C L A  o r  O P A .

Natural resource injuries may occur at sites as a result of releases of hazardous substances or oil. 
Trustees use NRDAs to assess injury to natural resources held in the public trust. This is an 
initial step toward restoring injured resources and services and toward compensating the public 
for their loss.

CERCLA and OPA Statutory Authority

The Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 
provides a comprehensive group of authorities focused on one main goal: to address any release, 
or threatened release, o f hazardous substances, pollutants, or contaminants that could endanger 
human health and/or the environment. CERCLA's response provisions focus on the protection of 
human health and the environment. The statute also provides authority for assessment and 
restoration of natural resources that have been injured by a hazardous substance release or 
response.

T h e  O il P o llu tio n  A ct (O PA ) w as en ac ted  in reac tio n  to  th e  E xxon  V aldez oil sp ill and  
n ro v id es a u th o r i ty  fo r  oil p o llu tio n  liab ility  an d  co m p e n sa tio n  as well as fo r  th e  F ed era l 
g o v ern m en t to d ire c t a n d  m an ag e  oil spill c lean u p s . S im ila r  to  C E R C L A , O PA  co n ta in s  
a u th o r it ie s  to a llow  th e  assessm en t an d  re s to ra tio n  o f n a tu r a l  re so u rce s  th a t  h av e  been 
c o n ta m in a te d  by  th e  d isc h a rg e , o r  th re a te n e d  d isc h a rg e , o f  oil.

Natural Resources Defined

B oth  C E R C L A  a n d  O P A  d e fin e  " n a tu ra l  re so u rc e s"  b ro a d ly  to  in c lu d e  " la n d , fish , 
w ild life, b io ta , a i r ,  w a te r , g ro u n d  w a te r , d r in k in g  w a te r  su p p lie s , a n d  o th e r  such  
re so u rc e s ..."  B o th  s ta tu te s  lim it " n a tu r a l  re so u rc e s"  to  th ose  re so u rc e s  held  in tru s t  fo r  the 
p u b lic , te rm e d  T ru s t  R eso u rces. W hile  th e re  a r e  slig h t v a r ia tio n s  in th e ir  d efin itio n s, bo th  
C E R C L A  a n d  O P A  s ta te  th a t  a " n a tu ra l  re s o u rc e "  is a  re so u rc e  "b e lo n g in g  to, m an ag ed  
by, held in  t r u s t  by , a p p e r ta in in g  to , o r  o th e rw ise  co n tro lled  b y "  th e  U n ited  S ta tes , any  
S ta te , an  In d ia n  T r ib e , a  local g o v ern m en t, o r  a  fo re ig n  g o v e rn m e n t [C E R C L A  §101(16); 
O PA  § 1 0 0 1 (2 0 )].



N R D  a re  fo r  in ju ry  to , d e s tru c tio n  of, o r  loss o f  n a tu ra l  re so u rce s , in c lu d in g  th e  rea so n ab le  
co sts  o f  a  d a m a g e  a sse ssm en t [C E R C L A  §§101(6); 107(a)(4 )(C ); O P A  §§1001(5); 
1002(b)(2)]. T h e  m e a su re  o f  d am ag es  is th e  co st o f  re s to r in g  in ju re d  reso u rce s  to  th e ir  
b ase lin e  co n d itio n , co m p e n sa tio n  fo r  th e  in te r im  loss o f  in ju re d  re so u rc e s  p en d in g  
rec o v e ry , a n d  th e  re a so n a b le  cost o f  a  d am ag e  assessm en t [ 43  C F R  P a r t  11 ; 15 C F R  P a r t  
990].

EPA's Role: Notification and Coordination

EPA is not a Natural Resource Trustee, nor is it authorized to act on behalf of Natural Resource 
Trustees. R a th e r , u n d e r  C E R C L A  an d  O P A , E PA  sh a re s  w ith  th e  U.S. C o as t G u a rd  th e  
g e n e ra l re sp o n s ib ility  fo r  in v estig a tin g  a n d  re sp o n d in g  to c o n ta m in a tio n  by h a z a rd o u s  
su b s ta n c e s  o r  o il. T h e  C o as t G u a rd  is p r im a r ily  re sp o n s ib le  fo r  co n ta m in a tio n  invo lv ing  
th e  co as ta l zone in c lu d in g  a ll U.S. w a te rs  su b je c t to th e  tide , th e  G re a t  L ak es, a n d  
d e e p w a te r  p o r ts . EPA is primarily responsible for contamination on land and inland waters.

Natural Resource Trustees

Under both CERCLA and OPA, responsibility for protection of natural resources falls with 
Federal, State, and Tribal Trustees. This is because no one individual "owns" a natural resource; 
rather, they are held in trust for the public.

B oth  C E R C L A  a n d  O P A  p ro v id e  a u th o r ity  fo r d es ig n a ted  T ru s te e s  to ac t as N a tu ra l 
R eso u rce  T ru s te e s  on  b e h a lf  o f  the p ub lic . In  b o th  C E R C L A  an d  O P A , c e r ta in  F ed era l, 
S ta te , a n d  In d ia n  T r ib e  officials can  be d esig n a ted  as T ru s te e s . H ow ever, u n d e r  O PA  
fo re ig n  g o v e rn m e n ts  can  a lso  choose officials to  ac t a s  T ru s te e s .

T ru s te e s  h av e  been  g iven  resp o n sib ility  fo r  re s to rin g  in ju re d  n a tu ra l  reso u rces. T h e  tw o 
m a jo r  a re a s  o f T ru s te e  resp o n sib ility  u n d e r  C E R C L A  an d  O PA  a re :

* A ssessm en t o f  in ju ry  to n a tu ra l  reso u rces; an d
* R e s to ra tio n  o f  n a tu ra l  re so u rce s  in ju re d  o r  se rv ices lost d u e  to a  re lease  o r  d isch a rg e .

To mcci these responsibilities, both statutes provide several mechanisms. T h e T ru s te e s  can  
either:

* S u e  in c o u r t  to  o b ta in  co m p en sa tio n  fro m  th e  p o te n tia lly  resp o n sib le  p a r tie s  (P R P s) for 
N R D  an d  th e  co sts  o f  a ssessm en t an d  re s to ra tio n  p la n n in g ; o r

* C o n d u c t a sse ssm en ts  o r  re s to ra tio n s  in ac c o rd a n c e  w ith  c e r ta in  s ta n d a rd s  specified  hy 
th e  F e d e ra l g o v e rn m e n t a n d  file a c la im  fo r  re im b u rse m e n t fro m  th e  T ru s t F u nd  
e s tab lish ed  u n d e r  O P A ; o r

* P a r tic ip a te  in  n eg o tia tio n s  w ith  P R P s to  o b ta in  P R P -fin an ce d  o r  P R P -co n d u c ted  
assessm en ts  a n d  re s to ra tio n s  o f  N RD .

Details about these statutory tools cun be found in NRD Related Statutory Information.



NRD Assessments

One of the primary responsibilities of Trustees under both CERCLA and OPA is to assess the 
extent of injury to a natural resource and determine appropriatf; ways of restoring and 
compensating for that injury. A natural resource damage assessment (NRDA) is the process of 
collecting, compiling, and analyzing info*mation to make these determinations. Trustees have the 
option of using the methodologies prescribed by the Department of the Interior (DOI), 43 CFR 
Part 11, or the Department of Commerce's National Oceanic and Atmospheric Administration 
(NOAA), 15 CFR Part 990. The DOI regulations are to assess NRD under CERCLA, while the 
NOAA methodologies are applicable for NRDAs under OPA. NRDAs are underway in a variety 
of locations; many of which involve one or more Superfund sites.

The overall intent o f the assessment regulations is to determine appropriate restoration and 
compensation for injuries to natural resources. I f a Federal or State Trustee goes into Federal 
court and sues a potentially responsible party (PRP) for NRD under CERCLA, an assessment 
done in accordance with the DOI regulations is given the force and effect of a "rebuttable 
presumption" [CERCLA § 107(f)(2)(C)]. If a Federal, State, or Tribal Trustee sues a PRP for 
NRD under OPA, an assessment done in accordance with the NOAA regulations is given a 
rebuttable presumption [OPA § 1006(e)(2) ]. This means that the burden of persuasion in court 
shifts to the PRP. It will be the task of the PRP to disprove the Trustee's assessment.

NRD Restorations

Under CERCLA, monies recovered from an NRD claim arc to be used only for restoration or 
replacement of the injured natural resource, or for acquisition of an equivalent resource 
(hereinafter called "restoration" unless otherwise noted) [CERCLA § 107(f)(1)]. Under OPA, 
recovered sums are to be used only to reimburse or pay costs incurred by the Trustee with 
respect to the natural resources [OPA § 1006(f)]; these include costs incurred while conducting 
NRDAs and developing and implementing plans for "the restoration, rehabilitation, replacement, 
or acquisition of the equivalent, of the natural resources" [OPA § 1006(c)], A ny a m o u n t in 
excess o f th ese  co sts  m u st be d ep o sited  in  th e  O il Sp ill L iab ility  F u n d  [O PA  § 10 06(0 ].

Restoration actions are principally designed to return injured resources to baseline conditions, 
but may also compensate the public for the interim loss of injured resources from the onset of 
injury until baseline conditions are re-established. Restoration activities have been successfully 
completed at several sites.

Natural Resource Trustees are required to develop and implement plans for the restoration of 
natural resources. The Trustee's plans form the basis of calculating NRD for court actions or 
claims against the OPA Trust Fund [OPA §§ 1006(c), (d)(l)-(2), 1012(a)(2) ].



Suzanne: Here are some FAQ 'sfrom  another EPA site on OPA.

1. Which federal agencies are responsible for implementing the Oil Pollution Act (OPA)?

Executive Order 12777, issued on October 18, 1991, delegated the authority to implement the 
Oil Pollution Act (OPA) to several federal agencies. EPA carries the responsibility for non­
transportation-related onshore facilities and incidents in the Inland Zone. U n ited  S ta te s  C o as t 
G u a rd  (U S C G ) h as  re sp o n s ib ility  fo r m a r in e  t ra n s p o r ta t io n - re la te d  fac ilities a n d  in c id en ts  
in  th e  C o as ta l Z o ne . T h e  D e p a r tm e n t o f  T ra n s p o r ta t io n 's  O ffice o f  P ip e lin e  S afe ty  w ith in  
th e  R e se a rc h  a n d  S p ecia l P ro g ra m s  A d m in is tra tio n  o v ersees o n sh o re  t ra n s p o r ta t io n -  
re la te d  fac ilities . T h e  D e p a r tm e n t o f In te r io r  h a s  re sp o n s ib ility  fo r  o ff-sh o re  fixed facilities 
b ey o n d  th e  co as tlin e . T h e  N a tio n a l O cean ic  a n d  A tm o sp h e r ic  A d m in is tra tio n  is re sp o n sib le  
fo r  n a tu r a l  re so u rc e  d a m a g e  assessm en ts  re la tin g  to oil d isch a rg es .

2. How can I report an oil spill?

Spills should be reported immediately to the National Response Center at 800-424-8802. Threats 
of discharges or releases to the waters of the U.S. should also be reported.

3. What is the definition of oil?

O il is d efin ed  a s  oil o f  any  k in d  o r  in an y  fo rm , in c lu d in g  p e tro le u m  fuel oil, s lu d g e , oil 
re fu se , a n d  oil m ixed  w ith  w astes o th e r  th a n  d re d g e d  spo il [40 CFR 112.2 and CWA Section 
311(a)(1)]. Section 1001(23) of the Oil Pollution Act (OPA) further narrows this definition be 
excluding any substance which is specifically listed or designated as a hazardous substance 
under Section 101(14) of the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA or "Superfund").

4 Does the Oil Pollution Act (OPA) preempt slate laws?

N o. T h e  O il P o llu tio n  A ct (O P A ) S ection  1018(a) specifically  p ro v id es  th a t  th e  O PA  does 
n o t p re e m p t s ta te  law s.

5. Who is responsible for cleanup costs incurred under the Oil Pollution Act (OPA)?

Section 100I(32)(B) of the Oil Pollution Act (OPA) states that in the case of an onshore facility, 
any person owning or operating the facility is the responsible party.

6. Who can be ordered to cleanup an oil spill?

EPA can enter into an agreement or order any person who owns or operates a facility to perform 
a cleanup under Section 311(c) and/or (e) of the Clean Water Act (CWA). as amended by the Oil 
Pollution Act (CPA).

7. Where can I find the text of the laws dealing with Oil Spills?



The Oil Pollution Act (OPA) can be found at http://www4.law.comell.edu/uscode/33/ch40.html.

http://www4.law.comell.edu/uscode/33/ch40.html

