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MEMORANDUM

To: Sen. Tom Wagoner -  Senate Resources Committee 
From : Rep Mike Kelly, M e m b e r- House Finance Committee 
Date: April 11, 2005
Re: Committee Hearing Request -C S H B  75(FIN)

Attached ou w ill find the most recent version o f HB 75 - 'An Act relating to the powers and duties o f the 
commissi tier o f fish and game, Hoard o f Fisheries, and Hoard o f Game in promoting and preserving 
fishing, muting, and trapping in the state." and a current sponsor statement along w ith excerpts I mm the 
Minne mi and Montana constitutions, several letters o f support, and legal memorandums relevant to the 
hill, i i| predate uir time, and look forward to presenting this b ill to the Senate Resources Committee.

I f  I cat provide any other relevant information or answer any immediate questions you might have, feel live 
to com -i me directly at extension 4976.

Thank vou.

Member: House Finance Committee
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• Sponsor Statement: 1 page

• Explanation o f Changes -  H(RES) to H(F1N): 2 pages

• Legal Opinion: 4-04-05: 2 pages
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• Minnesota Constitution Article XIII: 1 page
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Sponsor Statement 
CSHB 75(FIN)

(24-LS0359\Y)
"An Act relating to the duties o f the commissioner o f fish and game, Board o f Fisheries, 

and Board o f Game in promoting and preserving fishing, hunting, and trapping in the state. "

House B ill 75 clearly expresses the Legislature’s desire to protect hunting as an integral 
part o f Alaska’s cultural heritage.

This b ill was brought to the sponsor by a constituent and is modeled after a b ill 
considered by the Michigan State Legislature in 2004. In addition, in recent years there have 
been moves in other states to include sim ilar language in their respective constitutions. Sim ilar 
language was added in Minnesota in 1998 and Montana in 2004.

Hunting, fishing, and trapping have always been a core component o f our heritage and 
livelihood in Alaska and this sentiment is expressed in our Constitution in A rtic le 8, sec. 4. HB 
75 creates greater statutory clarity in directing the Commissioner o f Fish and Game and the 
Boards o f Fish and Game to adopt regulations and enforce existing statutes in a manner 
consistent w ith protecting Alaskans' rights to utilize our slate’ s fish and game resources.

HB 75 w ill provide an additional protection from outside encroachment on our ability to 
responsibly harvest our fish and game.

M em ber: Bouse Finance Committee



Alaska State Legislature

Fairbanks 
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R e p r e s e n t a t iv e  M i k e  K e l l y
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E X P L A N A T I O N  O F  C H A N G E S

CSHB 75(RES) v. CSHB 15(1/9
(2 4 -LS0 35 9\F) (24-LS035<A Y)

Sec. 1
(Pg. 1, Lines 5-12)
The sponsor has included a legislative intent statement plain ly stating the ongoing 
commitment to constitutional provisions for common use and sustained yield principles 
found in A rtic le  8, secs. 3 &  4. The fo llow ing sections have been appropriately 
renumbered to reflect this inclusion.

Sec. 2
(Pg. 1-4)
This section has been changed in two significant ways. First the sponsor has changed the 
structure o f the section by placing the new language in the “ Powers and duties o f the 
commissioner”  (AS 16.05.050 (a)) rather than in “ Functions o f the commissioner" (AS 
16.05.020) as it appeared in the original version. Secondly, the phrase “ In conjunction 
w ith ”  (Pg. 4, Line 19) has been removed from the original language at the request o f the 
Department o f Fish and Game.

Sec. 3
(Pg- 4-6)
Like the previous section, there have again been two significant changes; one structural 
w ith in the statute and one a language revision. First, the “ preserve and promote” 
language has been restructured w ith in the regulation making authority o f the Board o f 
Fisheries. Like the previous section, it removes the phrase “ In conjunction w ith”  (Pg. (. 
Line 17) at the request o f the Department o f Fish and Game.

Juneau
Stale Capilol Bldg., Rm. 434 
Juneau, AK 99801-1182 
Phone (907) 465-4976 
Fax (907) 465-3883 
Toll Free 866-465-4976



Sec. 4
(Pg. 6-7)
This section has been redrafted to conform with the changes as they apply to the Board o f 
Fisheries. This section makes the same changes as the previous section, only they apply 
to the Board o f Game in AS 16.05.255(a).
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M E M O R A N D U M A pril 4, 2005

SUBJECT: Questions relating to CSHB 75(FIN) 
(W ork Order No. 24-LS0359U)

TO . Representative M ike Ke lly  
Attn: Heath Hilyard

FR O M : George U te rm o h lo ^ f 
Legislative Coutlsel

You have asked whether CSHB 75(FIN) establishes a priority lo r consumptive uses o f  
fish and game over nonconsumptive uses o f fish and game or implicates the common use 
and sustained yield sections o f the Alaska Constitution.

The short answer to your questions is no.

CSHB 75(FIN) amends the powers and duties o f  the commissioner o f  fish and game, the 
Board o f  Fisheries, and the Board o f  Game by adding authority to promote fishing, 
hunting, and trapping and to preserve the heritage o f fishing, hunting, and trapping in the 
state. The commissioner and the boards are already responsible fo r the management o f  
fish and game and the management o f  fishing, hunting, and trapping in the state. HB 75 
would add responsibility for a related function, the promotion o f  fishing, hunting, and 
trapping and the preservation o f the heritage o f those activities in the slate. Under I IB 75, 
promoting and preserving fishing, hunting, and trapping would be neither the sole 
function o f  the commissioner and the boards nor the primary duty o f  the commissioner 
and the boards. Promoting and preserving fishing, hunting, and trapping would be only 
o f  the many powers and duties that the commissioner and the boards are responsible for 
under AS 16.05.050, 16.05.251, 16.05.255, and other statutes.

Nothing on the face o f the b ill creates a priority for fishing, hunting, or trapping or 
requites the commissioner and the boards to assign a priority  to fishing, hunting, or 
trapping over other uses o f  fish and game. Furthermore, there is nothing in the language 
o f the b ill that diminishes, lim its, or alters the existing authority o f  the commissioner and 
the boards in regard to consumptive and nonconsumptive uses o f  fish and game.

Thus, it is my conclusion that CSHB 75(FIN) does not establish a prio rity  or even a 
preference for hunting, fishing, and trapping over other consumptive or nonconsumptive 
uses o f  fish and game.



CSHB 75(FIN) does not implicate the common use or sustained yield sections o f the 
Alaska Constitution. The b ill does not lim it or otherwise affect entry into a fish or game 
user group, so common use is not an issue in regard to the b ill. Also, the b ill does not 
affect the responsibility o f  the commissioner and the boards to manage fish and game for 
sustained yield, so the sustained yield provision o f  the Alaska Constitution is not an issue. 
To the extent that the commissioner or the boards take action under the additional powers 
and duties conferred in regard to promotion and preservation o f  hunting, fishing, and 
trapping o f  fish and game, those actions w ill be subject to, and must be consistent with, 
all provisions o f  the Alaska Constitution, including the common use and sustained yield 
sections.

I f  I may be o f  further assistance, please advise.

Representative M ike  K e lly
A p r il 4, 2005
Page 2
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Re: H B 75

M arch 18 ,2005

FRANKH. MURKOWSKI, GOVERNOR
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D ear R epresen tative Seaton:

D uring  hearings on HB 75, the D epartm ent o f  Law w as asked to address, in 
w riting, the effect, i f  any, that the b ill’s language w ould have on issues relating to  brow n 
bear hunting at M cN eil R iver. A ssum ing that the current language rem ains unchanged, it 
is our op in ion  that the bill w ould have no effect on brow n bear hunting at M cN eil river 
S tate G am e Sanctuary  o r M cN eil R iver State Game Refuge, for the follow ing reasons.

T he relevant language in HB 75 requires the com m issioner o f  A D F& G  and the 
B oard o f  G am e to, “prom ote...hunting...and preserve the heritage of...hunting...in  the 
state .” H B 75, Sec.s 1 and 3. This language does not purport to override any other 
statu tory  language. Instead, it sim ply adds to the existing duties o f  the com m issioner and 
board.

A ll hunting, including brow n bear hunting, within M cNeil R iver State G am e 
S anctuary  is p rohib ited  by statute. AS 16.20.162(b). N othing in the bill alters this 
prohibition.

T he hunting o f  brow n bears within M cNeil R iver State G am e R efuge is expressly  
left to th e  B oard o f  G am e’s discretion. AS 16.20.041(c). A ny such hunting m ust be 
consisten t w ith the refuge purposes, which include perm anent protection o f  brow n bear 
populations and m aintaining and enhancing brown bear viewing opportunities in the area.
AS 16.20.041(b). B ecause the Board is given discretion to p rohib it o r allow  brow n bear 
hunting, and it is required to foster the refuge purposes in its decision m aking, it follow s 
that the B oard retains the authority to com pletely ban brown bear hunting in order to 
accom m odate view ing, as it has done. 5 A AC 92.520(d). N othing in HB 75 purports to 
affect this discretion. W hile the bill requires the Board to prom ote hunting and preserve 
A laska’s hunting heritage, it contains no specific m andate to  prom ote a certain tvpe o f
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Honorable Paul Seaton 
Alaska State Legislature

March 18, 2005
Page 2

hunting, or preserve hunting in a certain area. Moreover, it is worth noting that hunting 
other than brown bear hunting has always been allowed within McNeil River State Game 
Refuge. AS 16.20.041 and 5 AAC 92.520(d). The bill gives no indication that the current 
situation is at issue.

For all o f the above reasons, we conclude that the generalized mandate to promote 
and preserve hunting in HB 75 would not override the specific statutory provisions 
discussed above.

Sincerely,

SCOTT J. NORDSTRAND 
ACTING ATTORNEY GENERAL

By
Kevin M. Saxby t f - —  
Assistant Attorney General

cc: Kevin Jardell
David Marquez 
Wayne Regelin
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Sec. 10. SEAT OF GOVERNMENT. The seat o f government o f the state is in the c ity  o f St. Paul. The 
legislature may provide by law fo r a change o f the seat o f government by a vote o f the people, or may 
locate the same upon the land granted by Congress fo r a seat o f government. I f  the seat o f government is 
changed, the capitol build ing and grounds shall be dedicated to an institution for the promotion o f 
science, literature and the arts to be organized by the legislature o f the state. The Minnesota Historical 
Society shall always be a department o f this institution.

Sec. 11. STATE SEAL. A  seal o f the state shall be kept by the secretary o f state and be used by him 
o ffic ia lly . It shall be called the great seal o f the state o f Minnesota.

Sec. 12. PRESERVATION OF HUNTING AND FISHING. Hunting and fishing and the taking o f 
game and fish are a valued part o f our heritage that shall be forever preserved fo r the people and shall be 
managed by law and regulation for the public good. [Adopted, November 3, 1998J
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State of Illinois 
91st General Assembly 
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SB163 E n ro lle d  LRB9102634DHmg

1 AN ACT conce rn ing  re c re a t io n a l h u n tin g  and tra p p in g .

2 Be i t  enacted by the  People o f the  S ta te  o f I l l i n o i s ,
3 rep resen ted  in  the  General Assembly:

4 S e c tio n  5. The Department o f N a tu ra l Resources Act is
5 amended by changing S e c tion  1-15 as fo llo w s :

6 (20 ILCS 801 /1-15)
7 Sec. 1 -15. General powers ar.d d u t ie s .
8 (a) I t  s h a l l  be the duty o f  the Department to
9 in v e s t ig a te  p r a c t ic a l  problem s, implement s tu d ie s , conduct

10 research  and p ro v id e  a s s is ta n c e , in fo rm a tio n  and da ta
11 r e la t in g  to  the  techno logy  and a d m in is tra t io n  o f the  n a tu ra l
12 h is to r y ,  entom ology, zoo logy, and botany o f t h is  S ta te ; the
13 geo logy and n a tu ra l resources o f t h is  S ta te ; th e  w a te r and
14 atm osoheric  resources o f th is  S ta te ; and the  a rc h e o lo g ic a l
15 and c u l tu r a l  h is to r y  o f th is  S ta te .
16 (b) The Department s h a ll o b ta in ,  s to re ,  and process
17 re le v a n t d a ta ; recommend te c h n o lo g ic a l,  a d m in is t ra t iv e ,  and
18 le g is  a t iv e  changes and developm ents; cooper i t e  w ith  o th e r
19 fe d e ra l,  s ta te ,  and lo c a l governm ental research  agencies,
20 f a c i l t i e s ,  o r  in s t i t u t e s  in  the s e le c t io n  o f  p ro je c ts  fo r
21 s tudy, coopera te  w ith  the  Board o f H igher E d rc a tio n  and w ith
22 the p u b lic  and p r iv a te  c o lle g e s  and u n iv e r s i t ie s  in  th is
23 S ta te  in  deve lop ing  re le v a n t in te r d is c ip l in a r y  approaches to
24 problem s; e v a lu a te  c u r r ic u la  a t a l l  le v e ls  o f e du ca tion  and
25 p ro v id e  a s s is ta n c e  to  in s t r u c to r s ;  and sponsor an annual
26 conference o f le a d e rs  in  government, in d u s try ,  h e a lth , and
27 edu ca tion  to  e va lu a te  the s ta te  o f th is  S ta te 's  environm ent
28 and n a tu ra l resou rces .
29 (c) The D ire c to r ,  in  accordance w ith  the Personnel Code,
30 s h a ll employ such pe rsonne l, p ro v id e  such f a c i l i t i e s ,  and
31 c o n tra c t f o r  such o u ts id e  s e rv ic e s  as may be necessary to

SB163 E n ro lle d  -2 -  LRB9132634DHmg
1 c a r ry  ou t the  purposes o f the Departm ent. Maximum use s h a l l
2 be made o f  e x is t in g  fe d e ra l and s ta te  agenc ies , f a c i l i t i e s ,
3 and pe rsonne l in  cond uc ting  research  under th is  A c t.
4 (d) In  a d d it io n  to  i t s  o th e r powers, the Department has
5 the fo llo w in g  powers:

http ://w w w .ilga.gov/lcg isIa tion/leg isnct91/sbgroups/sb/910SB0163LV.htm l 3/7/2005
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6 (1) To o b ta in , s to re , p rocess, and p ro v id e  da ta  and
7 in fo rm a tio n  re la te d  to  the  powers and d u t ie s  o f  the
8 Department under th is  A c t. T h is  s u b d iv is io n  (d )(1 )  does
9 n o t g iv e  a u th o r i ty  to  the  Department to  re q u ire  re p o r ts

10 from  nongovernm ental sources o r e n t i t ie s .
11 (2) To coopera te  w ith  and supp o rt the  I l l i n o i s
12 G ovarno.'1 e Science and Technology A d v is o ry  Committee and
13 th e  I l l i n o i s  C o a li t io n  fo r  the  purpose o f f a c i l i t a t i n g
14 the  e f fe c t iv e  o p e ra tio n s  and a c t i v i t i e s  o f such e n t i t ie s .
15 Support may in c lu d e , bu t need n o t be l im i te d  to ,
16 p ro v id in g  space fo r  the  o p e ra tio n s  o f the  Committee and
17 the  I l l i n o i s  C o a li t io n .
18 (e) The Dp^artm ent is  a u th o r iz e d  to  make g ra n ts  to  lo c a l
19 n o t - f o r - p r o f i t  o rg a n iz a t io n s  fo r  the  purposes o f developm ent,
20 m aintenance and s tudy  o f w e tland  a reas.
21 ( f )  The Department has the a u th o r i ty  to  accep t, re c e iv e
22 and a d m in is te r  on b e h a lf o f  the  S ta te  any g i f t s ,  bequests,
23 d o n a tio n s , income from  p ro p e rty  re n ta l and endowments. Any
24 such funds re ce ive d  by the Department s h a l l  be d e p o s ite d  in to
25 the N a tu ra l Resources Fund, a s p e c ia l fund which is  hereby
26 c re a te d  in  the  S ta te  tre a s u ry , and used f o r  the  purposes o f
27 th is  A c t o r ,  when a p p ro p r ia te , fo r  such purposes and under
28 such r e s t r ic t io n s ,  terms and c o n d it io n s  as are  p rede te rm ined
29 by the  donor o r g ra n to r  o f such funds o r p ro p e r ty .  Any
30 accrued in te r e s t  from  money dep o s ite d  in to  the  N a tu ra l
31 Resources Fund s h a l l  be re in v e s te d  in to  the  Fund and used in
32 the same manner as the  p r in c ip a l .  The D ire c to r  s h a l l  m a in ta in
33 reco rds  which account fo r  and assure th a t  r e s t r ic t e d  funds o r
34 p ro p e r ty  a re  d isb u rse d  o r used pursuan t to  the  r e s t r ic t io n s ,

SB163 E n ro lle d  -3 -  LRB9102634DHmg
1 terms o r  c o n d it io n s  o f the donor.
2 (g) The Department shal l  re c o g n iz e. pre s e rv e .___and
3 promote o u r s p e c ia l h e r ita g e  o f  r e c re a t io n a l h u n tin g  and
4 tra p p in g  by p ro v id in g  o p p o r tu n it ie s  to  hun t and t ra p  in
5 accordance w ith  the  W i ld l i f e  Code.
6 (Source: P.A. 89-445, e f f .  2 -7 -96 ; re v is e d  1 2 -2 -9 8 .)

7 S e c tio n  10. The W i ld l i f e  Code is  amended by changing
8 S e c tio n  3.8 as fo llo w s :

9 (o20 ILCS 5 /3 .8 )  (from  Ch. 61, p a r . 3 .8)
10 Sec. 3 .8 . M ig ra to ry  w a te rfo w l a reas; geese.
11 (a) On any p ro p e rty  opera ted  under a M ig ra to ry  W aterfow l
12 h u n tin g  Area Perm it (Commercial) where the p r in c ip a l  use is
13 to  take  w i ld  geese, i t  is  the p e rm it h o ld e r ’ s d u ty  to  ensure
14 a l l  o f  the  fo llo w in g  bu t o n ly  d u r in g  Canada goose season:
15 (1) That no person takes w i ld  geese except from  a
16 b l in d  o r  p i t ,
17 (2) That no person e s ta b lis h e s  o r uses any b l in d  o r
18 p i t  f o r  the  ta k in g  o f w i ld  geese w ith in  200 yards o f any
19 o th e r  b l in d  o r  p i t  o r  w ith in  100 yards o f the  boundary o f
20 the  p ro p e r ty  on which the  b l in d  o r p i t  is  lo c a te d .
21 (3) That no person e s ta b lis h e s  o r uses any b l in d  o r
22 p i t  f o r  the ta k in g  o f w i ld  geese w ith in  200 yards o f any
23 w i l d l i f e  re fu ge  boundary o r p u b lic  road r ig h t -o f -w a y
24 a d ja ce n t to  any S ta te  o r Federa l w a te rfo w l re fu g e . I f  a
25 b l in d  o r p i t  has been_estab lis h e d  fo r  more  than 10 years
26 and i t  was b e lie v e d  by both  th e landowner and the
27 Depart ment d u r in g  t hat tim e to  meet the minimum ya rdage

lutp:/Avww. ilga.gov/legislation/legisnet91/sbgroups/sb/910SB0163LV.html 3/7/2005



M ontana Constitution, Article IX, Section 7. Preservation o f harvest .tentage. Page I o f 1

Montana Code Annotated 2003

Previous Section MCA Contents • P a ' Contents Search • Help Next Section

Montana Constitution, Article IX

Section 7. Preservation of harvest heritage. The opportunity to harvest wild fish and wild game 
animals is a heritage that shall forever be preserved to the individual citizens o f the state and does not 
create a right to trespass on private property or diminution of other private rights.

History: En. Sec. 1, Const. Amend. No. 41, approved Nov. 2.2004.

E ffe ctive  N o v . 2 , 2 0 0 4 -S e c . 2, C o n st. A m en d . N o . 41.

Pmvtdad by Montana Legislative Service*
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Sec. 10. SEA T O F  G OV ERN M EN T. The seat o f government o f the state is in the city o f St. Paul. The 
legislature may provide by law for a change of the seat of government by a vote o f the people, or may 
locate the same upon the land granted by Congress for a seat o f government. If the seat of government is 
changed, the capitol building and grounds shall be dedicated to an institution for the promotion of 
science, literature and the arts to be organized by the legislature o f the state. The Minnesota Historical 
Society shall always be a department of this institution.

Sec. 11. ST A T E  SEAL. A seal of the state shall be kept by the secretary of state and be used by him 
officially. It shall be called the great seal o f the state of Minnesota.

Sec. 12. PR ESER V A TIO N  O F HUNTING AND FISH IN G . Hunting and fishing and the taking of 
game and fish are a valued part of our heritage that shall be forever preserved for the people and shall be 
managed by law and regulation for the public good. [Adopted, November 3, 1998]
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A M i tM o o r l i n i l
PO Boot 73802 

Falrtotnka, AK 88707-3802 
(807) 466-4AOC (4262) 

docQol00ica.net 
w w . 60eekaouedooroounc8 .org

March 14,2003

Honorable Mike Kelly 
Honorable Js Roranr 
Alaska State Legjatanre 
Juneau, AK 99811
By FAX 46^-2070 to Hooae Resources Committee

Dear Representatives Kelly «od Rum s:

Thank yor far introducing HB 75, Rap. Kelly, end fix your support, Rep. Rum s.

I spplaudyro work draft proposal of 2/24/05 and committee nbetitute for HB 75. Promoting 
and pemrvng tha various legal forms of banting and trapping m Alaska is property • ftnctkm of 
the State, through the Department of Fish k  Guns (ADFAG) and the Board of Game.

When Ihav* in the past urged the ADF&G to advocate hunting and trapping. I have base tokl 
that the Department of Law advised ADF&G not to, because there was no dear statutory 
direction to do *o.

The importance of hunting sod trapping to Abakan vshias and lifestyles and to sound, edaniific 
sustained yield iwMgpm—  demands clear direction, to hafy ensure that dw Stale is able to 
fulfill its constitutional responsibilities.

Your bill provides that direction. Thank you for introducing it and, in tha proposed Committee 
Substitute, broadening its scopa to include all hunting and trapping. I respectfully ask the 
Committee and the Legislature to paae this proponed Committee substitute fix HB 75.

Please include xny letter in the House Resources Committee record

cc: The Hooorablc Governor Frank Murkowski

The official State Association q f the NRA


