


SENATE COMMITTEE REPORT 
First Committee o f Referra l

DATE: 3/3/05 

Date of 5-Day Notice: DATE TURNED 
IN TO OFFICE:

FURTHER:

(in accordance with Uniform Rule 23)

Judiciary Committee considered SENATE JOIf RESOLUTION NO. 12

SJR 12 URGE '  JNFIRM US SUPREME COURT NOMINEES

Requesting the United States Senate to move quickly to confirm all nominations by President George W. 
Bush to the United States Supreme Court.

and recommends: 

be replaced with 

adept previous _

CS

CS

attached amendment(s) 

adopt Letter of Intent by 

further referral to _____

NEW FISCAL NOTE(S):

Department Date Fiscal Indet. Zero FN# II

Committee

Committee

Senate Bill:
[ ] Same Title 
[ ] New Title

House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
| ] New Title w/ 

SCR#____

PREVIOUS FISCAL NOTE(S):

I Department Date Fiscal Indet. Zero FN#

[ ] APPROPR IA T IO N - n o f is c a l n o te

SIGNATURES AND RECOMMENDATIONS: DO
Pass

Do Not 
p ^ss No Rec Amend

HT r K
..

< r ] /

CHAIR:



ng judges: The constitutional option | The San Diego Union-Tr und
*

' 0

s l 3 n o n s s s M s g 0 . c o m

Page 1 c f  3

i¥ 1 X «  U M O ftT W UWI
wetftner I traffic I Suit 1 

Frida

H o m e  T o d o y  s P a p e 1 I S p o H i C a re e r*   ̂ H o m e s  A t ‘o s  * -E n te r fa in jp o n l f a f u n s  ^ S e r v i c e s  T rav e l

M W 7 H F M P

Friday
" N e x t  S to r y "

N e w s

Local N ew s  

O p in ion  

Business 

Sp o rts

Curren ts  W e ek en d

T he  L ast W eek
S u nda y

M on d ay

T u e sd a y

W e d n e s d a y

Th u rsd a y

Friday

S a tu rd a y

W eek ly S e c tio n s  
Books

P ersona l Tech

En lace

Fam ily

Food

H om e

H om escape

In s ig h t

N ig h t &  D ay

R e lig ion  U E th ics

S u n d a y  A rts

T ra ve l

Q u es t

W h ee ls

Su bscr ibe  to  th e  U T

a  f n n s L — -  
L U n l o n ^ i D u n c ?

| AjFDf SlgnOnSanDiago j r

G R U M M A N

D e fin in g  th e  F u tu re

 ^ c ^ ^ ^ r g o U n i o n - ^ r B i m ^

SAVE THIS p p ? |  EMAIL THIS P A  PRINT THIS

Confirming judges: The nstitutional 
option

By Michael B. Rappaport and John C. McGinnis 
March 11, 2005

Politicians have notoriously short memories. With Democrats still 
retaining enough votes to filibuster President Bush’s judicial nominees, 
many Republicans seek to weaken or eliminate the ability of senators to 
mount judicial filibusters. Under existing Senate rules, however, a 
] roposal to change the filibuster rule can itself be filibustered and this 
filibuster ended only with a two-thirds vote of the Senate.

Republicans therefore favor using majority rule to change the filibuster 
rule, but Democrats contend that this would he improper and perhaps 
unconstitutional. By labeling such a change "the nuclear option," 
Republicans appear to concede that any majoritarian amendment would 
be an unprecedented threat to the harmony of the Senate.

Both Republicans and Democrats forget, however, that the existing 
filibuster rule itself was a product of a process very much like the so 
called "nuclear option." Moreover, whatever ouc thinks of the desirability 
of the filibuster rule, the structure and history of the Constitution 
confirm the majority’s rieht to amend tKe~rule.

The existing filibuster rule was enacted at the beginning of the 
congressional sesrion in 1 9 7 5 . At that time, Sen. Walter Mondale, D- 
Minn., and Jim es Pearson, R-Kan., proposed to change the old filibuster 
rule to permit 6 0  senators, rather than two-thirds of those voting, to end 
debate.

When this proposal was filibustered, they made a motion that debate on 
the amendment be ended by a mere majority. Although a senator 
objected that the Lenate rules allowed debate to be term inated only with 
the approval of two-thirds of the Senate, a majority of the Senate rejected 
this objection. In the end, the Senate reached a compromise which 
enacted the present filibuster rule with its 6 o-vote cloture requirement, 
but reversed the ruling that allowed a majority to end debate on an 
amendment to the rules.
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Thus, majority amendment of the Senate rule is not something new, but 
was a necessary step to enacting the existing filibuster rule, which 
otherwise would have been defeated by a filibuster. Moreover, liberal 
Democrats like Walter Mondale, D-Minn., were among the principal 
architects of the change. And this majority amendment was anything but 
nuclear, since it neither destabilized the Senate nor eliminated the 
ilibuster. Instead, the amendment caused the Senate to negotiate a 

compromise that has lasted for a generation.

The Senate majority's power to modify the filibuster is also strongly 
supported by constitutional principles. Both the text and structure of the 
Constitution show that only one of three possible views about the 
constitutionality of the judicial filibuster is correct. The first view -  
advocated most recently by Senate majority leader Bill Frist. R-Tenn. -  is 
that filibustering judges is simply unconstitutional. But the Constitution 
expressly gives the Senate the right to fashion its own rules of procedure 
and nowhere requires application of majority rule to confirmations.

The second view -  advocated by many Democrats -  is that a majority has 
no right to change the filibuster rule because the Senate rules still require 
a two-thirds vote to end a filibuster mounted against a resolution to 
change the fiLouster. But this Senate rule conflicts with the structure of 
the Constitution.

The Constitution provides only a single method -  the constitutional 
amendment process -  to entrench a rule against repeal by a majority. If 
Democrats were correct that rules can be insulated from majority 
amendment, a bare majority in each House could have passed the Bill of 
idghts and made it our fundamental law by declaring that only 
unanimous votes by both Houses could pass legislation violating its 
principles. The Democratic view also conflicts with a principle known 
since before the framing of the Constitution that one legislature cannot 
bind subsequent legislatures.

•-
The third and constitutionally correct view is that the Senate ce^ choose 
to retain the filibuster rule, but that a majority must be able to cnange it. 
The Senate can thereby exercise its full constitutional authority to 
fashion rules of procedure but past majorities of the Senate cannot put 
current majorities in a procedural straitjacket. Thus, a change in the 
filibuster rule by a majority is not a "nuclear" option but instead the 
constitutional option -  the rou te contemplated by our founding 
document.

Of course, the Senate majority's undoubted power to change the 
filibuster rule does not mean that doing so would be good policy. If 
modem judges feel free to amend the Constitution in the guise of 
interpreting it, there is a strong argument that an express supermajority 
confirmation rule might be beneficial. After all, through its express 
amendment process the Constitution requires a stringent supermajority 
rule before politicians can establish new norms that will bind future 
generations. If judging has become just politics by other means, it does 
seem strange to permit justices confirmed by a mere majority to start 
imposing their values on the rest of us.

The Republican view, however, is that judges should enforce the 
Constitution as understood by those who framed it. Under this more
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formal view of the judicial role, the Senate does not need the hurdle of a 
supermajority rule, because judges are not engaged in policy-making but 
rather enforcing a document that was itself enacted by a supermajority.

Thus, Republicans have a legitimate, even if contestable argument, for a 
pure majoritarian confirmation process. What cannot be contested, 
however, is that the Constitution prevents the Democratic minority from 
blocking the Republic''n majority's decision to embody its principles in 
the rules of the Senate.

* F appapo rt Is a p ro fe sso r a t th e U n ive rs ity o f San D iego Schoo l o f Law, 
f t  M S lnn ls Is a p ro fe sso r a t th e  N o rthw es te rn U n iv e rs ity Law Schoo l.
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r e h n q u i s t  t h e  g r e a t ?

Even liberals m ay come to regard W illiam  Rehrujuist as one o f 
the most successful ch ief justices ofthe century

b y  J e f f r e y  R o s e n

I
n h is th ir ty - fo u r  years  o n  th e  S up rem e C o u rt, W illiam  

R e h n q u is t p a r tic ip a te d  en th u s ias tica lly  in  th e  an n u a l 
C h ris tm a s  p a r ty  fo r th e  ju s tices  an d  th e i r  clerics. “H e 

a n d  I w ro te  th e  C h ris tm a s  show  th e  y ea r I c le rk ed  fo r h im . 
in  1975," re c a lls  C ra ig  M. B radley, w ho  now  teach es law  at 

In d ia n a  U niversity .

O n e  caro l th a t y ea r was sung  to  th e  tu n e  o f  “A ngels From 
th e  R ealm s o f  G lo ty "  It w en t like th is : “L ib e ra ls  from  th e  

rea lm  o f  th e o ry  sh o u ld  a d o rn  o u r  h ighes t b e n c h  /  T h o u g h  

to  c ro o k s  th e y ’re  alw ays c h a ry  /  at po lice  m isd e e d s  they  
b lench ." ( “T h e  w ord  ‘b len ch ’ cam e from  R eh n q u is t,” B rad­

ley says. “I d id n ’t know  it m ean t ‘b lanch.’") T h e  m em b ers  o f  
th e  ch o ru s  th e n  fell to  th e ir  knees a n d  sang, “Save M ira n d a , 

save M ira n d a , save it from  th e  N ixon Four." T h e  so -called

t
n F o u r w ere  S u p rem e  C o u rt Ju s tices  W arren  B urger, 
y B lackm un , L ew is Pow ell, and , o f  co u rse , R ehnqu ist.

TWenty-five years  later, a fte r hav ing  repeated ly  rid icu led  
th e  constitu tiona l so u n d n ess  o f  th e  decision  req u ir in g  police 

o fficers to  re a d  su sp ec ts  rh e ir  M ira n d a  r ig h ts , R eh n q u is t 

v o ted  to  u p h o ld  it. “M ir a n d a  has b e c o m e  e m b e d d e d  in  
ro u t in e  p o lic e  p ra c tic e  to  th e  p o in t w h e re  th e  w a rn in g s  

h ave  b e c o m e  p a r t  o f  o u r  n a tio n a l c u ltu re ,"  h e  w ro te  in  
a 7 -2  o p in io n  fo r th e  C o u rt in  D ick e rs o n  v. U .S ., in  2 0 0 0 . 

R e h n q u is t’s a p o s ta s y  p ro v o k e d  o n e  o f  J u s t ic e  A n to n in  
S calia’s m ost v itr io lic  d is se n tin g  op in ions. Jo in e d  by  J u s ­

tice  C la ren c e  T h o m a s . Scalia d ec la red , “T oday ’s ju d g m e n t 

co n v erts  M ir a n d a  fro m  a m ile s to n e  o f  ju d ic ia l o v e rre a c h ­
ing  in to  th e  very  C h e o p s ’ P y ram id  (o r  p e rh ap s  th e  S p h in x  

w ould  be  a b e t te r  a n a lo g u e )  o f  jud icial a rro g an ce  "

R eh n q u is t’s ev o lu tion  from  M ira n d a 's  lead in g  c ritic  to 
its im probab le  savior in fu ria ted  conservatives an d  con fused  

liberals; b u t in  fact it was em blem atic  o f  h is career. T h ro u g h ­

out h is long  te n u re , lib e ra ls  alw ays sim plistica lly  lu m p ed  
R ehnqu ist to g e th e r  w ith  th e  o th e r  conservatives 

on th e  C o u rt, w hereas conservatives never fully 

em braced  h im  as o n e  o f  th e ir  ow n. F u rth e rm o re , 
liberals have n ev er u n d e rs to o d  how  significantly

m ore  effective th an  th e  rig id  pu rity  o f  Scalia an d  T hom as. In 

tru th , R ehnqu ist carefu lly  staked  ou t a lim bo  b e tw een  th e  

righ t an d  the  left and  show ed that it w as a very g o o d  place to  
be. W ith  exceptional efficiency an d  am iab ility  he led  a C o u rt 

that put th e  brakes on som e o f  th e  excesses o f  th e  Earl W arren 

e ra  w hile k eep ing  pace w ith th e  sen tim en ts o f  a m ajority  o f  

th e  co u n try —generally  sid ing  w ith  econom ic  conservatives 

an d  against cu ltu ra l conservatives. As fo r jud ic ia l tem p e ra ­

m ent, he w as fa r m ore devo ted  to  p reserv in g  trad itio n  an d  

m ajority  ru le  th a n  th e  g enera tion  o f  fire -b rea th in g  co n serv a­
tives w ho  follow ed him . A nd Ins adm in is tra tio n  o f  th e  C o u rt 

was brilliantly  if  quietly  effective, m aking him  one  o f  th e  most 
im, .aive c h ie f  ju stices o f  the past h u n d re d  years.

T

a ^ ^ r e q u e n t ly  R eh n q u is t d e p a rte d  from  d o c tri- 

t ^ B  co n se rv a tiv e  ideo logy , a n d  co nserva tives 
have failed to  g rasp  'h a t  h is tactical flexibility  was

Je ffre y  Rosen is a lau  prv- 
fetsor a t George W ashing 
ton U n iv e rsity  a n d  the 
legat-affairs editor o f The 
New Republic. H e p ro ­

fite d  the form er attorney 
general John Ashcroft fo r 
The Atlantic 'is t A p n l

h e  c h ie f  ju s tice , like  each  o f  h is  co lleag u es, has o n e  

vo te ; h is  g re a te s t p o w er lies in  c h o o s in g  w ho  w ill 

w rite  an  o p in io n  w hen  h e ’s in  th e  m ajo rity —h im se lf  
o r  a n o th e r  ju s tic e  w ho  h e  th in k s  w ill b e s t re flec t h is  view s. 
O n  th is  sco re  R eh n q u is t p ro v ed  to  b e  a m as te r ta c tic ian , 

u n lik e  h is  in ep t an d  p o m p o u s p red ecesso r, W arren  B urger, 

w ho in fu ria ted  h is co lleagues by chang ing  h is vote* in o rd e r  
to  se ize  th e  b e s t o p in io n s  for h im se lf  and  th e n  losing  h is 

m ajo rities. A nd  R e h n q u is t’s ju d ic ia l p h ilo so p h y  a lso  m ade  
it e a s ie r  fo r h im  to re sh a p e  th e  C o u r t in  h is  o w n  im age. 

H e w as e s se n tia lly  a p ra g m a tis t w ho  b e lie v e d  in  c e r ta in  

co re  co n se rv a tiv e  v a lu es—prim arily  s ta te s’ r ig h ts  a n d  c o n ­

v ic tin g  c r im in a ls—but d id n ’t fuss too  m uch  a b o u t how  he  

ach ieved  h is aim s. In  co n trast, Scalia an d  T h o m as a re  m ore  
c o n ce rn ed  ab o u t ideo log ica l p u rity  th a n  ab o u t p e rsu a d in g  

a m ajo rity  o f  th e i r  co lleagues, w h ich  is w hy n e ith e r  w ou ld  
m ake an  e ffec tive  chief.

O n e  o f  R e h n q u is t’s u n iq u e  an d  a b id in g  ta len ts  w as fo r 
g e ttin g  along  w ith  his ideo log ica l opponen ts . W hen  he  first 

jo in e d  th e  C o u rt, at th e  age  o f  fo rty -seven , h e  
was ta k e n  u n d e r  th e  w in g  o f  th e  lib e ra l ac tiv is t 

W illiam  O. D ouglas, a fellow  w e s te rn e r  w ho  saw 

in th e  ir re v e re n t y o u n g  co n se rv a tiv e  an  in c a r­
n a tio n  o f  h is  y o u th fu l self. R e h n q u is t’s o th e r  

lib e ra l co lleag u es  w ere  s im ila rly  im p ressed  by 

h is  fa irn e ss  a n d  g o o d  n a tu re : T h u rg o o d  M ar-

79



sh a ll c a lled  R e h n q u is t “a g re a t C h ie f  Ju s tic e ,"  a n d  W illiam  

B re n n a n  d e s c r ib e d  h im  as “ th e  m ost a ll -a ro u n d  su ccess­

fu l” c h ie f  he  had  k n o w n —in c lu d in g  E arl W arren . O n  th e  

c u r r e n t  C o u r t, R eh n q u is t has b e e n  p ra is e d  f re q u e n tly  an d  

effusively  by R u th  B ad er C in sb u rg , w h o , d e sp ite  h e r  p h ilo ­

so p h ic a l d if fe re n c e s  w ith  th e  c h ie f  ju s tic e ,  a d m ire s  h is  

a d m in is tra t iv e  sk ills  so  m u ch  th a t a f te r  th e  co m p lic a te d  

cam pa ign -fi nan ce  case  last te rm , she  to ld  c le rk s h ow  happy  

sh e  w as th a t th e  ru m o rs  he  w as re t i r in g  w e re n ’t tru e . O n e  

fo rm e r  c le rk  re m e m b e rs  R e h n q u is t b e s t fo r h is  sens itiv ity  

to w a rd  c o lle a g u e s : “ H e w as v e ry  c o n c e rn e d  a b o u t h u r t 

fe e lin g s  a m o n g  th e  ju s tices , a n d  h e  w as v e ry  c a re fu l a n d  

o b s e rv a n t o f  th e  w ay th a t c e r ta in  m em o s o r  in te ra c tio n s  

w o t  ' f m ake  o th e r  ju s tices  reac t o r  feel. H e  alw ays av o id ed  

in v ec tiv e  in  h is o w n  m em os, a n d  sm o o th e d  o v e r h u r t  feel­

in g s w h en  o th e r  ju s tic e s  u sed  it.”

A h a llm a rk  o f  R e h n q u is t’s ru le  w as h is  u n p a ra l le le d  
o rg a n iz a tio n a l sk ill: h e  go t o p in io n s  o u t q u ick ly  a n d  m ade  

th e  a rg u m e n ts  ru n  o n  tim e  b o th  in  a n d  o u t o f  co u rt. W hen, 

in  a ra re  in te rv iew  last year, C h a rlie  R ose  asked  h im  how  

h e  w o u ld  m ost like to  b e  re m e m b e re d , R e h n q u is t sa id  as 

a g o o d  a d m in is tra to r ; h e  h a d  tr ie d , h e  sa id , to  ru n  “a re la ­

tively  sm o o th ly  fu n c tio n in g  C o u rt."  A nd  h e  su g g es ted  th a t 
h is a b il ity  to  g e t a lo n g  w ith  a g ro u p  o f  s tro n g  p e rso n a litie s  

re f le c te d  “a re la tive ly  passive n a tu re ,” a “very  h ig h  b o il in g  
p o in t."  an d  th e  a b il ity  to  co m prom ise .

3 .*'

Liberals have never understood 
how significantly and frequently 
Rehnquist departed from  
doctrinaire conservative ideology, 
and conservatives have failed to 
grasp the effectiveness o f his 
tactical flexibility.

C e rta in ly  he  w as a  c re a tu re  o f  h a b it; h is  d a ily  ro u t in e  

in  n is  c h a m b e rs  re m a in e d  th e  sam e fo r m o re  th a n  th i r ty  

years . H e w ou ld  a rr iv e  b e tw e e n  8 :3 0  a n d  9 :0 0 , say h e llo  

to  h is  tw o  sec re ta rie s , g o  th ro u g h  h is m ail, a n d  sm oke  a 

c ig a re tte  (fo r y ea rs  he  w as a tw o -c ig a re tte s-a -d ay  m a n —no  

m ore , n o  less). At ex ac tly  9 :3 0  he  w o u ld  ca ll in  h is  c le rk s , 
g e n tly  re m in d in g  th e m  if  th e y  w e re  e v en  a m in u te  la te , 

th a t ‘ th e  d o c to r  d o esn ’t w ait fo r you.” A tr iv ia  bu ff, he  loved 

to  te s t th e  m ettle  o f  h is  c le rk s at th e  m o rn in g  m ee tin g , ask ­

in g  th e m , fo r exam p le , to  n am e  th e  five la rg e s t s ta te s  in 

o rd e r  o f  th e i r  a rea . H e  w o u ld  o f te n  go  to  th e  U n iv e rs ity  
C lu b  fo r  a sw im , to  a lle v ia te  c h ro n ic  b ack  p a in , a n d  he  

u sua lly  left th e  office at 4 :0 0 . H e w as n o t k n o w n  fo r 'a k in g  
w ork  h o m e  w ith  h im . W hen  h e  a ss ig n e d  th e  w rit in g  o f  an  

o p in io n  to  h im se lf, h e  w o u ld  se t a d e a d lin e  fo r  th e  firs t 

d ra f t  ten  days aw ay a n d  th e n  s ta r t a sk in g  h is c le rk s  a b o u t

it a fte r  a w eek. H e was insisten t th a t h is fellow  ju s tices  m eet 

h is  ex ac tin g  s ta n d a rd s  fo r pun c tu a lity , an d  w ou ld  p u n ish  

th o s e  w h o  fell b e h in d  o n  th e i r  o p in io n s  ( in c lu d in g  th e  

n o to rio u sly  slow  H a rry  B lackm un) by n o t a ss ig n in g  th em  3 
new  ones. A nd h e  ran  an  especia lly  tig h t sh ip  d u r in g  th e  5 
ju s tic e s ’ p riv a te  co n fe re n c e s , th e  tw ice  w eekly  m e e tin g s  § 

a f te r  o ra l a rg u m e n ts , a t w h ich  th e  ju s tic e s  cast th e i r  p re - 5 
lim in a ry  votes. B riskly g o in g  a ro u n d  th e  tab le , in o rd e r  o f  I  

sen io rity , to  a llow  each  ju s tic e  to  g ive  h is  o r  h e r  view s, he 3 
re fu se d  to  le t d is c u ss io n  w an d er. S o m e  c o lle a g u e s  c o m -1  

p la in e d  th a t  th is  fo rm a t d is c o u ra g e d  ac tiv e  d e b a te , bu t I
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R e h n q u is t a rg u e d  th a t  b ecau se  m ost o f  th e  ju s tic e s  h ad  

a lread y  m ad e  up  th e ir  m in d s, a p ro tra c te d  c o llo q u y  w ou ld  
be  a w aste  o f  tim e.

R eh n q u ist’s co u rtro o m  style was sim ilarly unvary ing . He 
w ou ld  cut law yers o f f  in  m id -sen tence  w hen  th e  re d  ligh t 

on th e  b en ch  b eg an  to  flash, in d ica tin g  th a t th e ir  a llo tte d  
tim e h ad  ex p ired . (E ach  side gets p rec ise ly  th irty  m in u tes .) 

Som e law yers g ru m b le d  ab o u t th is rigidity , b u t R< h n q u is t’s 

c lockw orn  d isc ip lin e  looked  ap p ea lin g  in  re tro sp e c t w hen  

J u s ^ je  Jo h n  Paul S tevens, w ho  has p re s id e d  in  th e  c h ie f  

j u ^ B p  place d u r in g  h if ' 'a tt le  w ith  th  ro id  cancer, recen tly

r e h n q u ist  the g r e a t ?

let o n e  advocate  have ex tra  tim e  an d  w as th e n  co m p e lled  to  
g ra n t a n  ex ten s io n  to  h is o p p o n e n t as well.

T h e  tw o  c h ie f  ju s tices  R e h n q u is t m ost a d m ire d , J o h n  
M arshall a n d  C harles Evans H ughes, w ere b o th  p o litic ian s 

w ho h ad  a knack  for b r in g in g  to g e th e r u n lik e -m in d ed  co l­
leagues: M arshall, w ho se rved  from  1801 to  1835, had  b een  

a V irg in ia  congressm an  a n d  sec re ta ry  o f  sta te ; H ughes, w ho 
se rved  from  1930 to  1941, had  b een  th e  g o v e rn o r o f  N ew  

York, a R epub lican  c an d id a te  lo r p res id en t, an d  sec re ta ry  o f  
state. As R eh n q u ist told th e  C-SPAN in te rv iew er B rian  L am b  

in a B o o k n o te s  ap p ea ran ce  in  1993, M arshall h ad  “an  ab ility
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to get along with other people and persuade them that stood joked, “It may have something to do with my childhood
him in good stead when he was chief justice." And in a 1976 Rehnquist's Robert Taft-style conservatism—his faith in
article in the Hastings Constitutional Law Quarterly. "Chief local majorities and his suspicion of broad federal power—
Justices 1 Never Knew,” Rehnquist wrote that he especially docs indeed reflect his midwestem upbringing. Born in

•
 ad m ired  H ughes 's  businesslike  co n d u c t o f  his private  con- 1924, he  w as ra ised , a lo n g  w ith  h is  sister, J e a n , in  S hore-

ferences, w hich  lasied  on ly  six h o u rs  as op p o sed  io th e  tw o  w o o d , W isconsin , a n  a ff lu en t M ilw aukee  s u b u rb  k n o w n

o r  th re e  days u n d e r  H ughes's successor, H arlan  Fiske Stone, d u r in g  th e  D ep ression  fo r its  R ep u b lican ism . R eh n q u is t 's

R ehnqu ist co n c luded  th a t "H u g h es 's  su perio rity  to  S tone in  fa ther, th e  son  o f  S w ed ish  im m ig ra n ts , w as an  en t husias-

p rcs id tn g  over th e  con ference  has a d e fin ite  co n n ec tio n  to  tic R ep u b lican  w ho  h ad  n e v e r  a tte n d e d  co llege  a n d  m ade

th e ir  d iffe ren t am oun t o f  e x p o su re  to  ac tive  political life.” h is  liv in g  se llin g  p a p e r  w ho lesa le . H is  m o th e r, w h o  had

R ehnquist’s ow n political sensib ility  an d  experience w ere m a jo red  in  F ren ch  at th e  U n ivers ity  o f  W isconsin , w as flu-

sim ilarlv cen tra l to his stew ardsh ip  o f  th e  C ourt. By tem pera- en t in five fo re ig n  lan g u ag e s  an d  w orked  as a tra n s la to r  for

m eat a n d  tra in in g  he  re p re se n te d  an  o ld e r  an d  w hat h as local e x p o rt businesses .

com e to  b e  seen  as m ild e r s tra in  o f  co n se rv a tism , ro o te d  R ehnquist's  early  years w ere  su ffused  w ith  o ld-fash ioned
in  th e  C o ld w a te r w ing  o f  th e  R ep u b lican  Party. I lav ing  cut p a tr io tism . H e e n th u s ia s t ic a l ly  s u p p o r te d  U.S. in te rv e n ­

e s  political te e th  in  A rizona in th e  heyday o f  C oldw aterism , tio n  in  W orld W ar II, a n d  in  1941 h e  p a rtic ip a ted  in a re-

he  cam e to  th e  C o u rt w ith  a fa r less an g ry  an d  em b a ttled  en a c tm e n t o f  A m erica s  fo u n d in g  ca lled  U n ited  S ta te s  o f

a ttitu d e  tow ard  A m erican dem ocracy  th a n  younger conscrva- Voting A m ericans. T h a t s tro n g  s tra in  o f  pa trio tism  has b een

fives like Scalia and  T hom as A nd un like  Scalia and  T hom as, an  essential part o f  h is m akeup  th ro u g h o u t h is jud icial career.

In  1989, w h en  J u s tic e s  S ca lia  a n d  K en n ed y , b o tl i  F irst 

A m endm ent lib e rta rian s , re lu c tan tly  vo ted  to  s tr ik e  d o w n  a 

ban  on  flag -bu rn ing , R eh n q u is t p ro d u ced  a n  em o tio n a l d is ­

sen ting  op in ion  q u o tin g  J o h n  C re e n le a f  W hittier's C ivil War 
poem  “B arbara Frietchic": “ ‘S hoo t, i f  you m ust, th is  o ld  gray 

head , /  But spare  y o u r c o u n try ’s flag,’ she said.” It w as o n e  o f  
th e  m ost persona lly  rev ea lin g  d issen ts  he ev e r w rote.

R e h n q u is t w on  a s c h o la rs h ip  to  K enyon  C o lle g e , in  

O h io , bu t d ro p p e d  o u t a f te r  o n e  q u a rte r , h av in g  fo u n d  th e  
a tm osphere  in te llec tually  frivolous. H e  en lis ted  in th e  A rm y 

A ir C o rp s  a n d  sp en t th re e  y ea rs  as a w ea th e r o b serv er, e n d ­
ing  up  in  M orocco a n d  E gypt (w h e re  h e  w as p h o to g rap h ed  

on  ho rseback  in  fron t o f  th e  S ph inx ). R eluctan t to  re tu rn  to  
th e  co ld  M ilw aukee w in te rs  ( “ I w an ted  to  find  som ep lace  

like  N o rth  A frica  to  go  to  s c h o o l” ), h e  e n ro l le d  o n  th e  

G I Bill at S tan fo rd , w h e re  he  m a jo red  in p o litica l science.
W hile  he  w as in th e  A rm y A ir C o rp s, R eh n q u ist e n c o u n ­

te re d  a book  th a t w o u ld  b e  c ru c ia l to  th e  d ev e lo p m en t o f  
h is jud ic ia l p h ilo so p h y : F rie d ric h  A. H ayek 's Th e  R o a d  to  
Se rfd o m . "T h is  b o o k  w as a n  advocacy  bo o k  try in g  to  show  

th a t s ta te  p la n n in g  a n d  so c ia lism  a n d  th a t so r t o f  th in g  

d id n ’t w ork eco n o m ica lly  a n d  w ere  d a n g e ro u s  po litically ,” 
R eh n q u is t to ld  B rian  L am b  in a la te r  B o o k n o te s  in terv iew . 

"It m ade  q u ite  an  im p ress io n  o n  me.”
R eh n q u is t g ra d u a te d  P h i B eta  K appa from  S ta n fo rd  in 

1948 w ith  a b a c h e lo r’s a n d  a m as te r’s d e g re e , a n d  th en  go t 

a second  m as te r’s d e g re e  in  p o litica l science  from  H arv a rd , 

in th e  hopes o f  b eco m in g  a p ro fesso r o f  governm en t. W hile  

at H arvard  he  s ta rted  a thesis ab o u t th e  conservative  B ritish 
po litica l p h ilo so p h e r  M ichael O ak e sh o tt, w hose  in s is tence  

on  th e  im p o rta n c e  o f  c o n tin u ity  a n d  tr a d it io n  fo r socia l 
stab ility  resona ted  strong ly  w ith  R ehnqu ist. O akesho tt, like 

H ayek, ca lled  in to  q u e s tio n  th e  cen tra lly  p la n n e d  w elfa re  

s ta te , as p a r t o f  a la rg e r  w a rn in g  a g a in s t th e  c o n c e n tra ­

tion  o f  pow e r  in  th e  h a n d s  o f  g o v e rn m en t. But O a k esh o tt

R eh n q u ist was never invested  in fig h tin g  th e  cu ltu re  w ars 

from  th e  bench , because  o f  h is o v e rr id in g  com m itm ent to 

m ajority  ru le  regard less  o f  w hat th e  m ajority  decides.

Unlike Scalia and Thomas, 
Rehnquist was never invested 
in fighting the culture wars 
from the bench, because of his 

^  overriding commitment to 
majority rule—regardless of 
what the majority decides.

If jud ic ia l activism  is d e fin ed  by a ju d g e 's  w illingness to  
s tr ik e  d o w n  fed e ra l o r  s ta te  law s, th e n  S calia  a n d  T hom as 

a re  am o n g  th e  m ost ac tiv is t ju s tic e s  on  th e  C o u r t  today, 
s u rp a s s e d  o n ly  by  A n th o n y  K e n n e d y  a n d , p e rh a p s  s u r ­

p ris ing ly , S a n d ra  Day O ’C o n n o r. In  c o n tra s t, R eh n q u is t 

is tie d  w ith  S te p h e n  B rey er fo r th e  ro le  o f  seco n d  m ost 

re s tra in e d  ju s tice , a f te r  R u th  B ader C in s b u rg  A nd w hile  

all th e  conserva tives on  th e  R e h n q u is t C o u rt say for pub lic  

consum ption  th a t th e  ju d ic ia ry  shou ld  occupy a m odest role 
in  A m erican  p o litics  an d  sh o u ld  d e fe r  to  th e  ju d g m e n t o f  

e le c ted  leg is la to rs , R e h n q u is t has m ost co n sis ten tly  p ra c ­

ticed  w hat h e  p reaches.

M T ' m  a s tro n g  b e liev e r in p lu ra lism ,"  R eh n q u is t to ld  Th e  
1  N e w  Y o rk  T im e s  

J .  was a p p o in te d  c h ie f  ju s tice . “ D on’t co n c e n tra te  all th e  
p o w er in  o n e  p lace You d o n ’t w an t all th e  p o w er in  th e  

G o v ern m en t as o p p o sed  to  th e  peop le . You d o n ’t w an t all

•
 th e  p o w er in  th e  F edera l G o v e rn m e n t as o p p o sed  to  th e  

sta tes." W hen  p re sse d  ab o u t th e  so u rc e  o f  th e se  view s, he

M a g a z in e  in  1985. th e  y e a r  b e fo re  he
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re s is ted  H ayek 's effo rt to  co n s tru c t a rig id  lib e r ta r ia n  ideo l­

o gy  as th e  a n sw e r to  co llec tiv ism ; he  a rg u e d  th a t th e  b es t 

way to  p ro tec t lim ited  g o v ern m en t w as w ith  a p ragm atica lly  

co n se rv a tiv e  app ro ach  to  po litics, ra th e r  th a n  w ith  ab s trac t 

th e o r ie s  a b o u t th e  t r u e  n a tu re  o f  th e  sta te .

“T h e  c h ie f s  c o n se rv a tism  seem s to  re f le c t O a k e sh o tt 

m o re  th a n  l ib e r ta r ia n s  like H ayek ," o b se rv e s  R ich a rd  G a r­

n e tt , a  fo rm er c le rk  w ho  now  teaches law  at N o tre  D am e,

TO THE FUTURE

I in  com p le ting  

th is  poem

h >pe at least

to  o u tlive  th e  jo u rn ey  

from  a n o te b o o k  page 

to  th e  freedom  o f

o n e  fa ir  copy to  b e  h an d ed  

to  a fr ien d  an d  th en  

to  o th e r  fr iends

o n e  o f  w hom  may 

sec  to  it th a t

th ese  w ords a re

cop ied  o r  left ab o u t so  tha t

som e perso n  w ho  know s n o th in g  o f  

me w ho  w ro te  them

may n o tice  and

tak e  th e  poem  as a

d e lig h t o r  d is tu rb an ce .

May it en list o r

p uzz le  read e rs  en o u g h  so

th a t by u n d e r ta k in g  its traffic

they  m ay speak  its lan g u ag e  to 

m ultip ly  its effect

and  by voicing b o th  

d e liver m e to  you.

- P ete r  D . ison  (19 2 8 -2 0 0 4 )

P tttr  D a i non w as The Adamici 
p o t try  ed itor fo r  th irty  years

a n d  w ith  w hom  R e h n q u is t d is c u sse d  h is  a d m ira tio n  fo r 

O akesho tt. “ It's n o t alw ays ab o u t sw ashbuck ling  ideological 

a d h e re n c e  to  first p rinc ip les. It’s a lso  ab o u t tem p e ram en t 

a n d  d is p o s it io n , a b o u t  an  a tta c h m e n t to  t r a d i t io n s  a n d  

in s ti tu tio n s , a n d  a b o u t s tab ility  a n d  regu larity .”

A fter H arv a rd , R ehnqu ist a tten d ed  S tanford  Law School 

an d  g ra d u a te d  in 1952 a t th e  top  o f  an  im pressive class tha t 

in c lu d ed  S a n d ra  Day O ’C o nnor. B ased  o n  h is  s te lla r  aca ­

d em ic  re c o rd  a n d  g e n ia l p e rso n a lity , he  w on  a c le rk sh ip  

w ith  S u p rem e C o u rt Ju s tic e  R obert Jackson , w ho h ad  b een  

F ra n k lin  R ooseve lt’s a tto rn e y  g en e ra l an d  was c o m m itted  

to  th e  p rin c ip le  o f  ju d ic ia l d e fe ren ce  to  legislatures. D u rin g  

h is  c le rk sh ip , w h ich  b e g a n  in  1952, R eh n q u is t w ro te  tw o  

h igh ly  co n tro v ersia l m em os to  Jack so n  th a t w ould  p rovoke 

fire s to rm s d u r in g  h is o w n  co n firm a tio n  h ea rin g s , in  1971 

an d  1986. In  th e  en ios R ehnqu ist seem ed  to  u rge  Jackson  
to  d issen t in  tw o H istoric c iv il-righ ts  cases: B ro w n  v. B o a r d  
o f  E d u c a tio n , w h ich  w o u ld  s tr ik e  d o w n  school seg reg a tio n , 
a n d  T e rry  v. A d a m s, w h ich  w ou ld  b lock  e ffo rts  to  ex c lude  

b lacks from  th e  p re -p r im a ry  se lec tio n  o f  Texas D em ocrats. 

R eh n q u ist c la im ed  d u r in g  th e  h ea rin g s  th a t he was ex p ress­

ing  th e se  view s a t Ja c k so n ’s req u es t—an  asse rtio n  d isp u ted  

by J a c k so n ’s sec re ta ry . S evera l legal scho lars b e liev e  th a t 
R eh n q u is t p ro b ab ly  lied  in  d en y in g  th a t th e  view s w ere  his. 

H e ap p ears  to  have b een  th e  on ly  S up rem e C o u rt c lerk  d u r ­

ing  th e  1952 te rm  w ho  su p p o rted  P le s s y  v.F e rg u s o n — th is  at 

a tim e  w hen  th e  c o u n try  as a  w hole w as evenly  sp lit over 

d e se g re g a tio n . W h e th e r  he  w as s p e a k in g  fo r h im s e lf  o r  
fo r Ja c k so n , th e  c e n tra l p o sitio n  th a t R e h n q u is t la id  ou t in  

th e  m em os—stre ss in g  th e  im p o rtan ce  o f  jud ic ia l d e fe ren ce  
to  th e  m ajo rity  w ill—su cc in c tly  su m m a riz e d  w hat w o u ld  

b eco m e  h is ju d ic ia l p h ilo so p h y  th ro u g h o u t h is  ca reer.

In  th e  B ro w n  m em o  R e h n q u is t w ro te  th a t th e  S u p rem e 
C o u rt w as ideally  su ited  to  m ed ia te  d isp u tes  b e tw een  th e  

s ta tes an d  th e  federa l g o v e rn m en t o r  be tw e i n b ra n c h e s  o f  
th e  federa l g o v ern m en t. In  co n tra s t, h e  said, “w here  a leg is­

la tu re  (is) d ea lin g  w ith  its ow n  citizens, it [is] not p art o f  the 
jud ic ia l func tion  to  th w art pub lic  o p in ion  except in ex trem e 

cases.” B ro w n  was no t o n e  o f  th o se  cases, R ehnqu ist a rg u ed , 

b ecau se  “ in th e  long  ru n  it is th e  m ajo rity  w ho  w ill d e te r­

m in e  w hat th e  c o n s t itu tio n a l r ig h ts  o f  th e  m in o rity  are ."  

S im ilarly , in  T e rry  v. A d a m s , R e h n q u is t in s isted  th a t “ th e  

C o n s titu tio n  d o es no t p rev en t th e  m ajo rity  from  b a n d in g  

to g e th er, n o r  d o es  it a tta in t success in  th e  effort. It is a b o u t 

tim e  th a t th e  C o u rt faced  th e  fact th a t w h ite  p eo p le  in  th e  
S o u th  d o n ’t like th e  co lo re d  people."

As ja r r in g  as th e s e  m em os ap p e a r  now , th e y  a re  co n sis­

ten t w ith  th e  view s o f  m an y  po litica l sc ien tis ts  today, w ho  
a rg u e  th a t th e  C o u rt, excep t in  ra re  cases, n e ith e r  can  n o r 

sh o u ld  th w a rt th e  w ill o f  a u e te rm in e d  n a tio n a l m ajority , 

a n d  th a t it inv ites p o litica l back la sh  w h en  it a ttem p ts  to  d o  

so. A fter R eh n q u ist jo in e d  th e  C o u rt, he  w as asked  w h e th e r 
ju s tic e s  a re  ab le  to  iso la te  them se lves fro m  th e  p re ssu re s  

o f  p u b lic  o p in io n . “My a n sw e r w as th a t w e a re  no t ab le  to

84 THE ATLANTIC MONTHLY APRIL 2005



d o  so , a n d  it w ou ld  p ro b a b ly  be  u n w ise  to  try,’  h i  re ta ile d . 

R eh n q u is t s h igh ly  evolved p ragm atism  co n v in ced  h im  th a t 

th e  c o u r ts  c a n n o t ig n o re  b ro a d  c u l tu ra l  sh ifts . T h is , as 

m uch  as a n y th in g , d is tin g u ish e d  R eh n q u is t from  th e  la te r 

g e n e ra tio n  o f  ju d ic ia l conserva tives.

A fte r  h is  S u p re m e  C o u r t  c le rk s h ip  e n d e d ,  in  1953, 

R e h n q u is t m oved  to  P h o en ix , alw ays in  se a rc h  o f  w arm  

w e a th e r  a n d  c o n se rv a tiv e  po litics. H e jo in e d  a sm all law  

firm  a n d  b ecam e active in  local R ep u b lican  c ircles, w hich 

h ad  b e e n  rev ita lized  u n d e r  th e  new ly e lec ted  S ena to r B arry 

C o ld w a te r. A d ecad e  la te r R eh n q u is t w ou ld  w rite  speeches 

fo r C o ld w a te r’s ill-fated  1964 p res id en tia l cam paign , w hich 

u n ite d  d isp a ra te  p a rts  o f  th e  co n serv a tiv e  m ovem ent w hile 

a lie n a tin g  th e  lib e ra l R o ckefe lle r w in g  o f  th e  R epub lican

When Nixon first met Rehnquist, 
who was given to the loud shirts 
and psychedelic ties of the era, he 
wondered aloud,“Who’s the guy 
dressed like a clown?” Upon 
hearing his name, Nixon said,
“Is he Jewish?”

Party. H is speeches fo r C o ld w a te r s ing led  o u t fo r attack  th e  

W arren C o u rt's  lan d m ark  decis ions re q u ir in g  school busing. 
But u n lik e  th e  D ixiecrats, w ho  fought to  p ro tec t th e  pow er o f  

local co m m u n ities  to  en fo rce  tra d itio n a l values. C o ld w a te r 

w as n o  soc ia l co n se rv a tiv e , as h is  la te r  su p p o r t fo r b ir th  
c o n tro l a n d  gay r ig h ts  w ould  a ttest; h e  w as a popu list w ho 
a rd e n tly  o p p o sed  th e  excesses o f  fed era l, sta te , a n d  local 

au th o r ity . A lth o u g h  C o ld w a te r  d u tifu l ly  d e n o u n c e d  th e  
W arren  C o u r t 's  l ib e ra l o b sc e n ity  a n d  sch o o l-p ray e r d e c i­

sions, h e  h ad  little  pa tien ce  fo r h is p a r ty ’s g ro w in g  m oral­
istic forces, w hich insisted  th a t C h ris tian  v ir tu e , ra th e r  than  

lib e rty , sh o u ld  be  th e  R e p u b lic a n s ’ h ig h e s t ca lling . T h e  

R ep u b lican  Party  o f  th e  1960s, fo r all its assoc ia tions w ith 

ex trem ism  at th e  tim e , seem s in re tro sp e c t a less s trid en t 

an d  m ore  inclusive o rg a n iz a tio n  th a n  th e  p a rty  o f  today.

In  1957, a f te r  th e  W arren  C o u rt issued  a  se ries  o f  c o n ­
troversia l decisions p ro te c tin g  th e  rig h ts  o f  su sp ec ted  C om ­

m u n is ts , R eh n q u is t, th e n  a y o u n g  law yer, w ro te  an  a rtic le  

in U .S . N e w s  &  W o r ld  R e p o rt c r i tic iz in g  th e  law  c le rk s he  

had  k now n  for th e ir  p red o m in an tly  “ ’l ib e ra l’ po in t o f  view,” 

w h ich  h e  d e fin ed  as "e x tre m e  so lic itu d e  fo r th e  c laim s o f  

C o m m u n is ts  a n d  o th e r  c rim in a l d e fe n d a n ts , exp an sio n  o f  
federal pow er at th e  ex p en se  o f  S tate pow er, g re a t sym pathy 

to w ard  any  g o v e rn m en t re g u la tio n  o f  b u s in e s s—in sh o rt, 
th e  po litica l ph ilo sophy  now  e sp o u se d  by th e  C o u rt u n d e r  

C h ie f  J u s tic e  E arl W arren .” R e h n q u is t a lso  s tro n g ly  d is ­
a g reed  w ith  th e  W 'arren C o u r t’s p ro m in e n t ro le  in ad v an c­

ing th e  civ il-righ ts m ovem ent. T estify ing  as a p rivate  citizen

befo re  th e  P hoenix  C ity C ouncil in  1964, he op p o sed  a local 

p u b lic -aceo m m o d a tio n s  law, c h a rg in g  la te r  th a t it w ou ld  

su m m arily  d o  aw ay w ith  “th e  h is to ric  rig h t o f  th e  o w n e r  o f  

a d ru g  s to re , lu n ch  co u n te r, o r  th e a te r  to  ch o o se  h is ow n  

c u s to m ers ."  T h a t sam e  y e a r  R e h n q u is t h a d  u rg e d  C o ld - 

w a te r to  v o te  ag a in s t th e  C ivil R igh ts  Act. D u rin g  h is 1971 

co n firm a tio n  h e a rin g s  R eh n q u ist said  th a t h e  h ad  c h an g ed  

h is m in d  a b o u t p u b lic -acco m m o d a tio n s  law s, a c k n o w led g ­

in g  th a t he h a d n ’t u n d e rs to o d  how  s tro n g ly  m in o ritie s  feu  

a b o u t p ro te c tin g  th e i r  righ ts.

Every p o litica l m ovem ent has its m oral b lin d  spo ts, and  

civil r ig h ts  w as ce rta in ly  a m oral b lin d  spo t fo r C o ld w a te r  

R ep u b lican ism . R eh n q u is t’s in s is ten ce  on  d e fe r r in g  to  th e  

w ill o f  th e  p e o p le  is h a rd  to  re c o n c ile  w ith  h is  in d if fe r ­

en ce  to  th e  th e n  e m erg in g  m ajo rity  o f  A m ericans w ho  su p ­

p o r te d  u p h o ld in g  th e  r ig h ts  o f  b lack  p eop le . C o ld w a te r  
a n d  R eh n q u is t w ere  n ev er w h ite  sup rem acists , like S trom  

T h u rm o n d , o f  S o u th  C aro lin a , a n d  Jam es E astlan d , o f  M is­

sissippi, b u t th ey  seem ed  u n c o n c e rn e d  th a t th e i r  d ev o tio n  

to  sta te s ' r ig h ts  co u ld  lead  to  e n sh r in in g  racism . (Ju s tic e  

B yron W hite , a  K ennedy  D em ocrat o f  th e  sam e g en e ra tio n  

w ho sh a re d  R e h n q u is t’s d ev o tio n  to  m ajo rity  ru le , d id  no t 

m ake th e  sam e  m istake .)
B oth  C o ld w a te r a n d  R ehnqu ist cam e b e la ted ly  to  recog ­

n ize  th e  e r ro r  o f  th e ir  ways. R ehnqu ist u ltim ately  em b raced  

th e  W arren  C o u r t’s B ro u  n  decis ion , a n d  a f te r  h e  jo in e d  th e  
C o u rt he  m ade  n o  a ttem pt to  d ism an tle  th e  c iv il-righ ts revo ­

lu tion , as p o litic a l o p p o n en ts  fea red  h e  w ou ld . H is ch an g e  

o f  p o sitio n  re f le c ted  no t on ly  h is  rev e ren ce  fo r th e  C o u rt 

as an  in s ti tu tio n  bu t a lso  h is sen se  th a t o nce  a m ajo rity  has 

sp o k en , th e  d ec is io n  h as a legal fo rce th a t m ust b e  o beyed . 

C o m p are  R e h n q u is t’s a tt itu d e  o n  th e se  p o in ts  w ith  th a t o f  
C la ren ce  T h o m as, w ho  re fu ses  to  accep t d ec is io n s  th a t he 

th in k s  a re  w rong . Even Scalia h a s  b e e n  c ritica l o f  T h o m as 

for th is ; as h e  recen tly  to ld  T h o m as’s b io g rap h e r, K en Fos- 
ke tt, T h o m as “d o es  no t believe in  s ta re  d e cis is , p e rio d .” “ If  a 

co n s titu tio n a l lin e  o f  au th o r ity  is w ro n g , he  w o u ld  say le t’s 

get it r ig h t.” S calia  c o n tin u ed . " I w o u ld n ’t do  th a t.”

W
T h e n  R ich a rd  N ixon was e lec ted  p re s id e n t in  1968. 

he  a p p o in te d  as d e p u ty  a tto rn e y  g en e ra l R ich a rd  
K le in d e in s t, a  P hoen ix  law yer w ho  had  w o rk ed  on 

h is  c a m p a ig n . K le in d e in s t p e rs u a d e d  A tto rn e y  C e n e ra l 
Jo h n  M itchell to  h ire  h is fr ien d  R eh n q u is t. As h e a d  o f  th e  

Ju s tic e  D ep a rtm en t's  O ffice o f  L egal C o u n se l, w h ich  p ro ­
v id e s  c o n s t i tu tio n a l ad v ice  to  th e  p re s id e n t, R e h n q u is t  

d is t in g u is h e d  h im se lf  as a c o n se rv a tiv e  in te lle c tu a l a n d  

an  en th u s ia s tic  d e fe n d e r  o f  execu tive  p o w er in th e  face o f 
w id e sp read  socia l u n re s t. T h e  co u n try , R e h n q u is t said  in  a 

K iw anis C lu b  sp eech  in 1969, h a d  to  dev o te  all its en e rg ie s  
to  c o u n te r in g  “ th e  d a n g e r  p o sed  by th e  new  b a rb a r ia n s .” 

Tw o y ea rs  la te r  h e  s tau n ch ly  d e fe n d e d  th e  m ass a rre s t o f  

V ie tnam  p ro te s te rs . T h a t year, w ith  J u s tic e s  H u g o  Black 

an d  J o h n  M arshall H arlan  re tir in g , N ixon co n sid e red  som e
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th re e  d o z e n  c a n d id a te s  to  HU th e  tw o  vacan c ies , in c lu d in g  

Vice P re s id e n t S p iro  A gnew  an d  S en a to r H o w ard  Baker, o f  

T ennessee. In  a n  e n te r ta in in g  m em oir. T h e  R e h n q u is t C h o ice , 

J o h n  D ean , w h o  w as th e  W h ite  H o u se  co u n se l a t th e  tim e

«
id w as la te r  in s tru m e n ta l  in  N ix o n 's  d o w n fa ll ,  c la im s 

e  c re d it ( a n d  a lso  th e  b lam e) fo r b e in g  first to  float the  

nam e o f  H ch n q u is t, w ho  th e n  w as in  c h a rg e  o f  sc re e n in g  

the  o th e r  S u p rem e  C o u rt c an d id a te s . W h en  N ixon  first met 

R e h n q u is t, w h o  w as g iven  to  th e  lo u d  sh ir ts  an d  p sy ch e­

delic  ties  o f  th e  e ra . h e  w o n d e re d  a lo u d , “W ho 's  th e  guy 

d re s s e d  lik e  a c lo w n ? "  U pon  h e a r in g  R e h n q u is t’s n am e, 

N ixon said , “ Is h e  Jew ish ?  H e lo o k s i t " But w h en  th e  o th e r  

c an d id a c ie s  fe ll by  th e  w ayside , th e  m an  N ixon w as p ro n e  

to  ca ll “ R e n c h b u rg "  w on h im  o v er w ith  h is co n se rv a tiv e  

c re d e n tia ls  a n d  u n q u e s tio n e d  ability .

R e h n q u is t 's  f irs t  c o n f i rm a tio n  h e a r in g s  fo c u se d  o n  

w h eth er he  h a d  been  tru th fu l w hen  he d en ied  hav ing  chal­
lenged black a n d  H ispan ic  vo ters as an  A rizona po ll w atcher, 

and  again in h is account o f  o n e  o f  h is p ro -seg regation  m em os 

fo r Ju s tic e  Ja c k so n . A lth o u g h  R eh n q u is t w as u n an im o u sly  

p ra ise d  as a n  a c c o m p lish e d  law yer, h e  cam e  u n d e r  fire  

from  a g ro u p  o f  lib e ra l D em o cra ts  o n  th e  J u d ic ia ry  C o m ­
m ittee , in c lu d in g  E d w ard  K ennedy , w h o  c h a rg e d  th a t h is 

reco rd  “revea ls  a d an g e ro u s  h o stility  to  th e  g rea t p rinc ip les 

o f  in d iv id u a l fre ed o m  u n d e r  th e  Bill o f  R igh ts a n d  eq u a l 

ju s tic e  fo r all p eo p le ."  R e h n q u is t w as c o n firm e d  by a vote 
o f  68 to  26.

As a n  a sso c ia te  ju s tic e , R e h n q u is t h e ld  fa irly  s tead ily  
to  th e  v iew s e x p re sse d  in  h is B ro w n  v. B o a r d  o f  E d u c a tio n

•
(no o f  1952. H e a lm ost in v a riab ly  d e fe r re d  to  sta te  leg- 

tu res  o n  m a tte rs  invo lv ing  in d iv id u a l rig h ts , a n d  s truck  

d ow n  fed e ra l law s onl^ w hen  h e  th o u g h t th a t C o n g re ss  o r  
th e  p re s id en t h a d  ex ceed ed  th e  b o u n d s  o f  co n s titu tio n a lly  

e n u m e ra te d  p o w ers . T h e  o n ly  cases  in  w h ich  R e h n q u is t 
was consisten tly  w illin g  to  q u e s tio n  federa l p o w er involved 

s ta tes’ righ ts. D u rin g  h is first d e c a d e  on  th e  b en ch  th e  m ost 
im p o rta n t s ta te s ’-r ig h ts  c ase  fo r w h ich  R e h n q u is t w ro te  

th e  m ajority  o p in io n  w as N a tio n a l L e a g u e  o f  C itie s  v. U se ry , 
in  1976; th a t c ase  h e ra ld e d  th e  b e g in n in g  o f  th e  so -ca lled  
federa lism  revo lu tion , w hich  im p o sed  m ean in g fu l lim its  on  

c o n g re ss io n a l p o w e r fo r th e  first tim e  s in ce  th e  N ew  Deal.

In  h is o p in io n  R e h n q u is t a rg u e d  fo r lim itin g  th e  federa l 

g o v e rn m e n t’s a b il ity  to  re g u la te  th e  wage*- an d  h o u rs  o f  

s ta te  a n d  local g o v e rn m en t em ployees. T h e  T en th  A m end­

m ent, he  sa id , p re v e n ts  C o n g re ss  from  a c tin g  in a w ay th a t 
“im p a irs  th e  S ta te s ' in te g r ity  o r  th e i r  a b il ity  to  fu n c tio i 

e ffec tive ly  in  a fed e ra l system ." A lth o u g h  R e h n q u is t had  

m ix ed  su cce ss  m a in ta in in g  m a jo r itie s  fo r th is  p rin c ip le  
in  th e  1970s a n d  1980s, by  th e  1990s h e  h a d  fo u n d  at 

least fo u r  re lia b le  a ll ie s—S calia , T h o m as , K en n ed y , an d  
O ’C onnor. But by  n o t co n sis ten tly  d e fe r r in g  to  C o n g ress , 

R ehnqu ist fa iled  to  fu lfill h is o ft-s ta ted  co m m itm en t to  jud i- 

c i^ ^ e s t r a in t ;  u n d e r  h is  le a d e rsh ip  th e  C o u r t  in d u lg e d  in 

. ^ B - r c o n t i d e m  rh e to ric  o f  ju d ic ia l su p rem acy  an d  s truck

d ow n  th ir ty  federa l law s in  o n e  seven-year p e n o d —a h ig h e r 

ra te  th a n  in  any  o th e r  C o u rt in  history.

In  m ost cases, how ever, R eh n q u is t vo ted  to  u p h o ld  fed ­

e ra l a n d  sta te  law s. W h en  I re - re a d  h is y o u th fu l an d  o ften  

solitary  d issen ts , w h ich  ea rn e d  h im  th e  n icknam e “ th e  L one 

R anger," it w as h a rd  n o t to  b e  im p re ssed  by th e ir  energy , 
lack o f  p re tense , a n d  lack  o f  anger. “T h e  1970s d issen ts  w ere 

m agn ificen t,"  says Jack  G o ld sm ith , a  co n s titu tio n a l sch o la r 

at H a rv a rd  Law  S ch o o l. “ R e h n q u is t d id n ’t have  an  o v e r­

a rc h in g  su b s tan tiv e  th e o ry  o f  co n s titu tio n a l in te rp re ta tio n , 

b u t h e  w as alw ays re sp e c tfu l o f  th e  C ou*f as an  in s titu tio n , 

even  w hen  he  th o u g h t it w as o ff  th e  t r a c l .»."

D espite  h is  c o n se rv a tiv e  te m p e n u n e u  R e h n q u is t w as 

n e v e r  u n d u ly  p re o c c u p ie d  w ith  fo l lo w ir  • ju d ic ia l  p re c ­

ed en ts . In  a b it in g  c r i t iq u e  p u b lish e d  in  7 N e w  R e p u b lic  
in  1982, C h a rle s  K ra u th a m m e r , th e  c o n se rv a tiv e  e ssay ­

is t, a n d  O w en  Fiss, a  lib e ra l sc h o la r  at Yale L aw  S choo l, 

c h a rg e d  th a t R e h n q u is t “re p u d ia te s  p re c e d e n ts  fre q u e n tly  
a n d  openly , an d  if  th a t is im possib le  (b ecau se  th e  p reced en t 

r e p re se n ts  a t r a d i t io n  th a t n e ith e r  th e  C< u r t n o r  soc ie ty  

is p re p a re d  to  a b a n d o n ) , th e n  he  d is to r ts  them ." Perhaps 
o n e  an sw er to  th is  c ritic ism  is th a t R eh n q u is t w as alw ays 

focused  o n  m oving  th e  law  in  a fun d am en ta lly  conservative  

d ire c tio n  w h ile  tr y in g  to  c irc u m v e n t any  p o te n tia l ro a d ­

b lo ck s  a lo n g  th e  way. H is clerks, past a n d  p re se n t, re p o r t 
th a t  he  w o u ld  sim ply  rem o v e  th e  re a s o n in g  from  o p in io n s  

if  it go t in  th e  way o f  th e  resu lt.
“ H e look  each  case  as it cam e." recalls  M ichael K. Young, 

a fo rm e r c le rk  w h o  is now  p re-.iden t o f  th e  U n iversity  o f  

U tah . “ H e th o u g h t th a t th e  C o n stitu tio n  w as no t d esig n ed  

to  shape  all o f  o u r  b eh av io r b u t to  box  in e lec ted  officials at 

th e  m arg in s H e d id n ’t see  th e  sky failing , th e  w ay Scalia 
som etim es does, an d  if  you  read  h is d issen ts , they ’re  o ften  
pragm atic. I’ve never b een  ab le  to  figu re  ou t B u sh  v. G o re , but 

in g en era l h e  ju s t d e fe r re d  to  th e  po litical process."
But even  R e h n q u is t’s h ig h ly  co n tro v e rs ia l vo te  to  stop  

th e  m anua l reco u n t in  F lo rid a  in  th e  2 0 0 0  p res id en tia l e lec ­

tio n  m ay b e  an  ex p re ss io n  o f  h is  p rag m atism , fo r b e tte r  o r  
w orse. In  a sp eech  to  a C a th o lic  se rv ice  o rg a n iz a tio n  soon  

a f te r  th e  e le c tio n , R e h n q u is t d e fe n d e d  th e  p a rtic ip a tio n  o f  

S uprem e C o u rt ju s tices  in  dec id in g  th e  presi J e n tia l e lec tion  

o f  1876 a n d  seem ed to  b e  ju s tify in g  B u s h  v. G o re  in sim ilarly 
p rac tica l term s. “T h e re  is a n a tio n a l crisis, a n d  only  you can 

av e rt it," h e  said . “ It m ay b e  very  h a rd  to say no."

T
yp ical o f  R eh n q u ist 's  early  op in ions w as h is 1973 d is­

sen t from  R o e v . W a d e . W ithou t h u ffin g  an d  p u ffing  

o r  p e rs o n a l in v ec tiv e , R e h n q u is t m a d e  a s tra ig h t­
fo rw ard  b u t p o w e rfu l c ase  fo r m ajo rity  ru le . “T h e  fact th a t 
a m ajo rity  o f  th e  S ta te s , re f le c tin g , a f te r  all. th e  m ajority  

s e n tim e n t in  th o se  S ta te s , have  had  re s tr ic tio n s  on  a b o r ­

tio n  fo r at leas t a c e n tu ry  is a s tro n g  in d ica tio n , it seem s 

to  m e, th a t -he  a s s e r te d  rig h t to  an a b o rtio n  is n o t [deep ly  

ro o te d  in  tra d it io n ] ,"  R e h n q u is t o b se rv ed . It's s tr ik in g  to
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c o m p a re  h is ev en -tem p e red  d is se n t w ith  Scalia 's w ra th fu l 
a n d  ap o ca ly p tic  o n e  nearly  tw en ty  years  later. In  P la n n e d  
P a re n th o o d  v. C a se y , th e  ca»* th a t re a ff irm e d  R o e  v. W a d e , 
S calia  e q u a te d  a b o r t io n  w ith  slavery—b o th  o f  th e m  issues 

“ in v o lv in g  life a n d  d e a th , fre ed o m  a n d  su b ju g a tio n “- a n d  

p re d ic te d  th a t th e  C o u rt w ou ld  d e to n a te  a c u ltu re  w a r in  

th e  sam e w ay th a t its D re d  S c o tt d e c is io n , in  1857. p rec ip i­
ta te d  th e  C ivil War.

R E S IN

T be n eed le d  air o f  the lodgcpole.

S ting  o f  p ine at th e  base  o f  yo u r throat.

"A co ld  snap," he  says. “C om ing  on.”

B elieving w asn 't always hard  

T he river forked in three: I knew  

tru th  cou ld  go in  d ifferen t ways.

C o m  was ripe w hen  th e  tassels tu rned . 

Late. L ater still po tatoes to  b e  d u g — 

how  far ou t, an d  how d eep  dow n.

1 knew. C ould  slant the shovel right.

*'d use my hands now, claw d eep  

to  b e tte r  cup  them , one by one,

as they  let go th e ir  hold  o n  earth.

This is th e  soil tha t I am from.

T h o se  m oun ta in s—there, th e  Swan,

th e  M ission Range, and  w est d ie  Salish— 

they all w ashed dow n to  fill this place.

We gained  by th e ir d im inishm ent.

T he harvest's passed to  o th e r  hands.

T he h o u se  is sold. The sap 's curling  

d eep  in to  the pines. "The w eather's

tu rned ," he  says. I w ork the pum p;

I try to  slough  the d irt stains off. 

"P red ic tab le  as an Indian."

- G eri Doran

C m  l)o ra n  w orksfor ike D fenssn Reudent A rtists 
Program , in  H ’oodside, C a lifo rn ia  Her forthcom ing co lle ctio n  
o f poem s, Resjn, received the 2CC4 P e lt IPhitm an A w ard

R ehnqu ist's  m o d era te  re lig ious view s (h e  is a L u th e ra n , 

a lth o u g h  no t a consp icuously  o b se rv an t o n e ) m ay have con ­

tr ib u ted  to h is relative equan im ity  ab o u t a b o rtio n  an d  prayer. 

“I f  I w ere a b e tt in g  m an . I w ou ld  say p e rsona lly  R eh n q u ist 

th in k s  p ra y e r  in  sc h o o ls  ts p re t ty  silly ," M ich ae l Y oung  

says. “ You w on’t f in a  h im  as hysterica l ab o u t a b o r tio n  an d  

p rayer as b o m -a g a in  C h ris tian s , w ho  view  th e se  decis ions 

as substan tive ly  e ssen tia l to  th e  m oral f ib e r o f  th e  coun try . 

R eh n q u is t is w illin g  to  have  it d e c id e d  e ith e r  w ay by th e  

legislatures. Scalia couches it in  a c o n ce rn  ab o u t dem ocratic  

decis ions, b u t th a t’s n o t w hy Scalia cares."

R e h n q u is t re a d s  b ro a d ly  a n d  av id ly  b u t. u n l ik e  S ca­

lia , n ev e r co m es  o f f  as a k now -it-a ll a n d  h a s  n e v e r  t r ie d  
to  lo rd  h is  in te llig e n c e  o v e r h is co lleag u es . W hile  S calia  

ra ils against p o p u la r  cu ltu re , R eh n q u is t loves to  re n t m ov­

ies—b o th  new  an d  o ld —a n d  a lso  goes to  m ovie th e a te rs  by 

h im se lf  to  see  them . (H is  w ife. N atalie, d ie d  in  1991 a fte r  a 

long  s tru g g le  w ith  ovarian  cancer.) It is im possib le  to  im ag­

ine h im  d en o u n c in g  th e  C o u rt fo r tak in g  sides in  th e  cu ltu re  
w ars, as S calia  ro u tin e ly  docs. “T h e  C o u rt m ust b e  liv ing  

in  a n o th e r  w orld," Scalia w ro te  in 1996. “Day by day, case 

by case, it is busy  d es ig n in g  a C o n stitu tio n  for a co u n try  I 
d o  n o t recogn ize ."

T e m p e ra m e n t a n d  re lig io u s  se n s ib ility  m ay go  a  long  

way to w ard  e x p la in in g  d iffe ren ces  o f  a p p ro a c h —b e tw e e n  
R eh n q u is t, o n  th e  o n e  h a n d , a n d  S calia  a n d  T h o m as , on  

th e  o th e r. ( I t ’s w o rth  n o tin g  th a t o v e r th e  past ten  y ea rs  
R eh n q u is t h a s  vo ted  m o re  fre q u e n tly  w ith  K en n ed y  an d  

O ’C o n n o r th a n  w ith Scalia an d  T hom as.) But a n o th e r  pa rt o f 
th e  exp lana tion  has to  d o  w ith th e  reac tion  to  R o e  w ith in  th e  

legal com m unity  itself. Because o f  R o e , a conservative judicial 

m ovem ent a ro se  in th e  1980s th a t was d e te rm in e d  to  cu rta il 
jud ic ia l d isc re tio n  at all costs. R o e  g a lv an ized  th e  re lig ious 

righ t a n d  u n lea sh ed  far m ore  conservative  o u tra g e  aga in s t 
th e  C o u rt th a n  Earl W arren ev e r d id . A fter he b ecam e p res i­

den t, R onald R eagan, dec la ring  th a t he w an ted  to  avoid w hat 
he  saw  as N ix o n ’s m is tak es  in  p ic k in g  m o d e ra te  ju s tic e s  

like  H a rry  B lackm un , W arren  B urger, a n d  L ew is Pow ell, 

d ire c te d  h is Ju s tic e  D ep artm en t to  find  m o re-re liab le  w ays 

o f  id en tify in g  d o c tr in a ire  s tric t co n stru c tio n is ts . A tu rn in g  
po in t fo r th is   ̂ w serva tive  jud ic ia l m ovem ent cam e in  1985, 

w hen  R eagan 's a tto rn e y  g en era l, E d w in  M eese, d e liv e red  

a speech  to  th e  A m erican  B ar A ssociation  d e n o u n c in g  th e  

B urger C o u rt fo r its “ju r isp ru d e n c e  o f  idiosyncrasy ." M eese 

a sse rted , "It has b een  an d  w ill c o n tin u e  to  be  th e  po licy  o f 

th is a d m in is tra tio n  to p ress  fo r a ju r isp ru d e n c e  o f  O rig in a l 

In tention ," w hich he  defined  as an  "endeavor to  re su rrec t th e  
o rig in a l m ean in g  o f  co n stitu tio n a l p rov isions a n d  s ta tu te s  
as th e  only  re liab le  g u id e  fo r ju d g m en t."

A lthough  R eh n  prist's  o p in io n s  re fe rre d  in te rm itte n tly  
to  th is  d o c tr in e  o f  “o r ig in a lism "  (m o st n o ta b ly  in  c a se s  

invo lv ing  th e  sep a ra tio n  o f  c h u rch  an d  s ta te ), h e  invoked  
constitu tiona l h is to ry  w h tn  it was conven ien t a n d  o th e rw ise  

ig n o red  it. F rom  th e  m om ent tha t Scalia an d  T hom as jo in ed
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th e  C o u rt, in 1986 an d  1991. respectively , th ey  took  a very 

d if fe re n t a p p ro ach . E m b ra c in g  th e  n ew  o r th o d o x y  w ith  

aim  st ca tcch istic  devo tion , they insisted  o n  th e  im portance 

o f  c o n s tru in g  each constitu tiona l p rov ision  acco rd ing  to  d ie  

p re su m e d  in ten tio n s  o f  th e  F ram ers, no  m a tte r  how d is ru p ­

tive o r  rad ica l th e  co n seq u en ces  m igh t be. For exam ple, in 

2 0 0 3  R eh n q u is t w ro te  a m ajority  o p in io n  h o ld in g  th a t C on­

g re ss  co u ld  allow  sta te -g o v e rn m em  em ployees to  sue th e ir  

s ta tes I r  vio lating  th e  Family and  M edical L eave Act; Scalia 

an d  T h o m as a rg u e d  th a t th is  v io lated  s ta tes’ righ ts. “Scalia 

a n d  T h o m as em b race  top -dow n th e o r ie s  o f  o rig inalism  m d  

tex tu ah sm  as a p rinc ip led  w ay to  co n tro l jud ic ia l d iscretion ," 

Jack  G o ldsm ith , ol H arv a rd  Law School, says. “P ch n q u is t is 

in  a d iffe ren t, o lder, m ore  p rag m atic  conserva tive  trad ition . 

H e is less th eo re tica l, o ften  looks b eyond  tex t an d  h istory  in 

d isco v erin g  th e  relevan t legal in ten tions, is m ore deferen tia l 
to  th e  po litica l b ran ch es , an d  d o esn 't u stfinp i to  im pose & 
g en e ra l m eth o d o lo g y  across th e  b o a rd .”

T h e  g u l f  b e tw e e n  R eh n q  ist a n d  th e  S calia-T hornas 

a x is  o n ly  w id e n e d  th is  te rm  a n d  las t. In  U .S . v. B o o k e r, 

d e c id e d  in  Ja n u a ry , an d  B la k e le y  v. fV u s h in g to n , d ec id e d  

last sp rin g . Scalia a n d  T h o m as jo in e d  th re e  lib e ra ls  on  th e  

C o u rt in vo tin g  to  s trik e  d o w n  federa l a n d  s ta te  sen tenc ing  
g u id e l in e s  a n d  in a tte m p tin g  to  im p o se  a sw eep in g  new  

re q u ire m e n t th a t w ou ld  have  co m p e lled  ju r ie s  to  vo te  on 
each  fact used  to  increase  a sentence. R ehnqu ist, in con trast,

Rehnquist’s successes as chief 
justice provide an object lesson 
for future holders o f the office: 
having a judicious temperament 
is far more important than 
having a consistent judicial 
methodology.

sided  w ith  th e  m ore  p ragm atica lly  m in d ed  ju s tices—Breyer, 

O 'C o n n o r , a n d  K e n n e d y —in  u p h o ld in g  th e  s e n te n c in g  

g u id e lin es , an d  avo ided  chaos by m ak in g  th e  tedera l g u id e ­

lines ad v iso ry  ra th e r  th a n  m andato ry . A long th e  sam e lines, 

in an  im p o rta n t te rro rism  case R eh n q u is t jo in e d  O ’C o n n o r 
in vo ting  to  allow  th e  p residen t to  d e ta in  enem y com batan ts, 

b u t w ith  a m odest d e g re e  o f  ju d ic ia l ove rs ig h t. M eanw hile, 

Scalia a n d  T hom as, in  d is se n t, took  r ig id  (a n d , as it h ap ­

p e n e d , d ia m e tr ic a lly  o p p o s e d )  p o s itio n s : S ca lia  a rg u e d  
th a t th e  p re s id en t h ad  n o  p o w er :o d e ta in  w ith o u t co n g re s­

s ional a u th o r iz a tio n , w h ereas T h o m as  c o n te n d e d  th a t the  

p re s id e n t co u ld  d o  w h a tev e r h e  liked , w ith o u t jud ic ia l o r  
co n g re ss io n a l oversigh t. R e h n q u is t w ill alw ays tak e  h a lf  a 

lo a f o v e r n o  lo af at all, a n d  as c h ie f  ju s tic e  h e  has p roved  far 

m ore w illin g  th a n  m ost o f  h is co lleagues to  su ppo rt, for th e  

g o o d  o f  th e  C o u rt, o p in io n s  w ith  w h ich  h e  d isag rees.

R
eh n q u is t's  successes as ch ie f  ju stice  p rov ide  an  object 

lesson  fo r fu tu re  h o ld e rs  o f  th e  office: h av in g  a ju d i­

c ious tem p e ram en t is fa r m o re  im p o rta n t th a n  hav­

ing  a consisten t jud ic ia l m ethodology . R ehnqu ist has always 

u n d e rs to o d  th e  p o litic a l d e m a n d s  o f  w h a tev e r ro le  h e  is 

asked  to  play, a n d  w as c a re fu l n o t to  tra n sg re s s  its b o u n d ­

aries. H is p e rfo rm a n c e  in  p re s id in g  o v er th e  im p each m en t 

tn a l  o f  P res id en t C lin to n  w as m asterly  b ecau se  he  re fu sed  

to  p  'n tifica tc , c o n fin in g  h is in te rv en tio n s  to  ru lin g s  o n  p ro ­

c e d u ra l m o tio n s , w h ich  h e  h a n d e d  d o w n  w ith  co n fid en ce  

a n d  skill. H ad  h e  p lay ed  h is  p a r t  in  a  m o re  in tru s iv e  o r  

p o la r iz in g  way, th e  tr ia l m ig h t have tu rn e d  in to  a p o litica l 

c ircus. (As a g e s tu re  o f  th a n k s , th e  m ajo rity  a n d  m ino rity  

lead e rs  o f  th e  S e n a te  gave h im  a ce rem o n ia l cup .) By re fu s­

ing  as ch ie f ju s tice  to  give in terv iew s except ab o u t his books 

o n  S up rem e C o u rt h is to ry , a n d  by  dev o u tly  g u a rd in g  h is 

privacy, he has h e lp ed  m a in ta in  a n d  e n h a n c e  th e  C o u r t’s 
c a re fu lly  cu ltiv a ted  a u ra  o f  m y ste ry  a n d  au tho rity .

T he  younger generation  o f justices, b o th  conservative and  
libera l, have a d ram atica lly  d iffe ren t a ttitu d e  tow ard  q u e s­

tions o f  personal exposure . C larence  T hom as, for exam ple, is 

far m ore accessib le and  em otionally  revealing ; he frequently  

gives speeches to  g ro u p s  o f  A frican-A m erican  s tu d en ts , in 
w hich he  ta lks, in raw  a n d  in tim ate  d e ta il, a b o u t h is c h ild ­

h o od , h is sense  o f  inadequacy, an d  h is a b id in g  an g e r tow ard  
the civil-rights estab lishm en t. It is im possib le  to  im agine th e  

intensely private R ehnqu ist selling  a m em oir fo r$1 .5  m illion, 

as T hom as recen tly  d id . But we a re  liv ing  in an  age o f  c e le b ­
rity  th a t is ravenous for p e rso n a l d isc lo su re , an d  p ressu res  

o n  th e  ju stices to  accede  to  th ese  d em an d s  w ill on ly  grow  

m ore  insistent. It m ay n o t b e  long  b e fo re  we see th em  tu rn ­
ing  up on th e  m o rn in g  ta lk  show s, as O ’C o n n o r has d o n e , to 

p ro m o te  them selves an d  d iscuss th e i r  feelings.

“ I’ve alw ays a d m ire d  R o b e rt E. L ee  fo r h is  re fu sa l to  
w rite  h is m em oirs,"  R e h n q u is t to ld  B rian  L am b. “ I f  m em ­
o irs  a re  g o in g  to  b e  in te re s tin g , i f  th ey ’re  no t g o in g  to  be  

saccharine , you have to  say som e peo p le  d id n ’t m easu re  up  
a n d  o th e rs  d id  I th in k  o f  a m em oir as saying, ‘W hen  I 

cam e on  th e  C o u rt th e re  w ere  e ig h t o th e r  justices and  th re e  

o r  fo u r w ere  q u ite  sm art, bu t a coup le  o f  th e  o th e rs  w ere  
creepy.’ I d o n ’t w an t to  g e t in to  th a t.”

I f  th e  nex t c h ie f  ju s tice  tu rn s  o u t to  b e , as m any C o u rt 
w a tch e rs  fear, less o f  a p rag m a tis t an d  m ore  o f  a rig id  id e o ­

lo g u e  th  in R e h n q u is t , he  o r  sh e  m ay w ell e n d  up  d iv id in g  

th e  C o u r t  th a t R e h n q u is t  u n if ie d , a n d  s q u a n d e r in g  its 

ca re fu lly  c o n s tru c te d  re se rv e s  o f  p u b lic  tru s t. In  th a t case  

R e h n q u is t’s fa ith  in  m ajo rity  ru le , a n d  h is ab ility  to  resist 

th e  p u b lic ’s in s is ten ce  th a t o ff iceh o ld e rs  b a re  them selves 
in th e  sp o tlig h t, m ay seem  like  th e  sc ru p les  o f  a fo rg o tten  

era . H e m ay b e  th e  last o f  th e  o ld -fa sh io n ed  ju d ic ia l c o n ­
servatives, w ho  a lread y  look  fa r m o re  ju d ic io u s  th a n  th e  

co n se rv a tiv es  w ho  have a r ise n  in  th e i r  w ake. A nd lib e ra ls  

m ay  fin d  th em se lv e s  m iss in g  R e h n q u is t m o re  th a n  th ey  
co u ld  ever have im ag in ed . W
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