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P r e s i d e n t  o f  t h e  S e n a t e  
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S t a t e  C a p i to l ,  R o o m  111 
J u n e a u ,  AK  9 9 8 0 1 - 1 1 8 2

D e a r  P r e s id e n t  S te v e n s :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l , s e c .  1 8 , o f  t h e  A la s k a  C o n s t i t u t i o n ,  I a m  
t r a n s m i t t i n g  a  b ill  to , a s  a  m a t t e r  o f  s o v e r e ig n  i m m u n i ty ,  l im i t  t h e  a w a r d  o f  
a t t o r n e y ’s  f e e s  a g a i n s t  th e  s t a t e  a n d  m u n i c i p a l i t i e s .

S in c e  t e r r i t o r i a l  d a y s ,  A la s k a  h a s  h a d  a  s t a t u t o r y  p o l ic y  o f  r e q u i r i n g  t h e  lo s in g  
p a r t y  in  m o s t  l i t ig a t io n  to  p a y  a  p o r t i o n  o f  t h e  p r e v a i l in g  p a r t y ’s  a t t o r n e y  f e e s .  In  
r e c e n t  y e a r s ,  t h i s  p o lic y  h a s  b e e n  e m b o d ie d  p r i m a r i l y  in  A l a s k a  R u le  o f  C iv il 
P r o c e d u r e  8 2 ,  w h ic h  th e  A la s k a  S u p r e m e  C o u r t  a d o p t e d  in  r e s p o n s e  to  a  le g is la t iv e  
d e le g a t io n ,  m a d e  im m e d ia te ly  fo llo w in g  s t a t e h o o d ,  in  A S  0 9 . 6 0 .0 1 0 .  In  m o s t  c a s e s ,  
t h e  p r e v a i l in g  p a r t y  r e c e iv e s  a  p a r t i a l  fe e  a w a r d ,  e q u a l  to  n o  m o r e  t h a n  2 0  p e r c e n t  o f  
a  m o n e y  j u d g m e n t  o r  2 0  p e r c e n t  o f  a c t u a l  f e e s  in  a  n o n - m o n e t a i y  c a s e .

In  c a s e s  b r o u g h t  a g a i n s t  s t a t e  o r  lo c a l  g o v e r n m e n t s ,  d e p a r t u r e s  f ro m  t h e  
g e n e r a l  r u l e  o f  p a r t i a l  fee r e i m b u r s e m e n t  h a v e  o c c u r r e d  w i th  s o m e  r e g u l a r i t y ,  w ith  
th e  g o v e r n m e n ta l  p a r ty  r e q u i r e d  to  r e i m b u r s e  a l l  o f  t h e  p r e v a i l i n g  p a r t y ’s  fe e s . 
O r d in a r i ly ,  t h e  b a s i s  fo r  t h e s e  e n h a n c e d  fee  a w a r d s  h a s  b e e n  t h e  j u d i c i a l l y  c r e a t e d  
p u b l i c  i n t e r e s t  l i t ig a n t  p o lic y , w h e r e in  s e l e c t e d  l i t i g a n t s  b r i n g i n g  s u i t s  to  a d v a n c e  
e n d s  d e e m e d  b y  t h e  c o u r t  to  r e f le c t  s t r o n g  p u b l i c  p o l i c ie s  a r e  g r a n t e d  lu l l  f e e s  a s  a  
s u b s i d y  f ro m  th e  s t a t e  t r e a s u r y .  T h e  c o s t  o f  t h i s  s u b s i d y  h a s  b e e n  s i g n i f i c a n t  to  t h e  
s t a t e  in  a ll r e c e n t  f i s c a l  y e a r s  a n d ,  o n  a  m o r e  ir r e g u la r -  b a s i s ,  h a s  b e e n  s i g n i f i c a n t  to  
t h e  m u n i c i p a l i t i e s  t a r g e te d  b y  s u c h  l a w s u i t s .

T h e r e  a r e  i n s t a n c e s  w h e r e  a  L e g is la t iv e  p o l ic y  s u f f i c ie n t ly  s u p p o r t s  fu ll 
a t t o r n e y  fee  a w a r d s  a n d  th e  l e g i s l a t u r e  h a s  c h o s e n  to  p r o v id e  f o r  t h e m  b y  s t a t u t e .  
F u l l  r e i m b u r s e m e n t  is  a ls o  i m p o r t a n t  f o r  e m i n e n t  d o m a i n  p r o c e e d i n g s .  B e y o n d  
t h e s e  c o n te x t s ,  t h e  L e g is la tu r e  h a s  n o t  i d e n t i f i e d  a  p o lic y  t h a t  w o u ld  s u p p o r t  a  
d i r e c t  p u b l i c  s u b s i d y  to  p r iv a te  l i t i g a n t s  t h a t  g o e s  b e y o n d  th e  t r a d i t i o n a l  n o r m  o f  
p a r t i a l  fee a w a r d s .  T o  e n s u r e  t h a t  p u b l i c  m o n e y  is  n o t  d i s b u r s e d  a s  a  s u b s i d y  to  
t h e s e  l i t i g a n t s  w i th o u t  a n  a p p r o p r i a t e  l e g i s la t iv e  a u t h o r i z a t i o n ,  t h i s  b ill  w o u ld  
p r o v id e ,  a s  a  m a t t e r  o f  s o v e re ig n  i m m u n i t y ,  t h a t  t h e  s t a t e  o r  a  m u n i c i p a l i t y  w o u ld  
n o t  b e  l ia b le  fo r  a n  a t t o r n e y  fee  a w a r d  in  e x c e s s  o f  c e r t a i n  p e r c e n t a g e s  o f  a  m o n e y
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j u d g m e n t  o r , i f  a  m o n e y  j u d g m e n t  is  n o t  r e c o v e r e d ,  c e r ta in  p e r c e n t a g e s  o f  t h e  
r e a s o n a b l e  a c t u a l  a t t o r n e y  fe e s  t h e  p r e v a i l in g  p a r t y  i n c u r r e d  in  l i t i g a t i n g  th e  i s s u e s  
u p o n  w h ic h  th e  p a r ty  p r e v a i le d . T h is  w o u ld  p r e v e n t  e n h a n c e d  fe e  a w a r d s  a g a i n s t  
t h e  s t a t e  o r  m u n ic ip a l i t i e s  t h a t  a r e  n o t  a u t h o r i z e d  b y  s t a t u t e ,  b u t  le a v e  th o s ~  
g o v e r n m e n t s  o p e n  to  th e  s t a n d a r d  p a r t i a l  fe e  a w a r d s  c a l le d  fo r  in  t h e  C iv il R u le  8 2  
fee  s c h e d i  le .

S e c t io n  1 o f  th e  b ill d e s c r ib e s  t h e  p u r p o s e s  o f  t h e  L e g is la t io n .  I t n o t e s  t h e  
f is c a l  i m p a c t  o f  e n h a n c e d  fe e  a w a r d s ,  a n d  s p e c i f ic a l ly  r e l ie s  o n  t h e  l e g i s l a t u r e ’s  
c o n s t i t u t i o n a l  a u t h o r i t i e s  in  r e g u la t in g  t h i s  a r e a .  S e c t io n  1 s t a t e s  c le a r ly  t h a t  t h i s  
b ill, i f  e n a c t e d  in to  la w , w o u ld  n e i t h e r  p r e c l u d e  n o r  r e p e a l  s p e c i f ic  s t a t u t e s  
a u t h o r i z in g  th e  a w a r d  o f  c o s t s  o r  fe e s  in  p a r t i c u l a r  s i t u a t i o n s .

S e c t io n  2  o f  th e  b ill w o u ld  c r e a t e  a  n e w  p r o v i s io n  in  t h e  c h a p t e r  o f  A S  0 9  
d e v o te d  to  i m m u n i t i e s .  It p r o v id e s  t h a t  fo r  c iv il a c t i o n s  o r  a p p e a l s  in  w h ic h  a  m o n e y  
j u d g m e n t  i s  r e c o v e r e d ,  th e  s t a t e  a n d  m u n i c i p a l i t i e s  a r e  n o t  l ia b le  to  p a y  m o r e  t h a n  
2 0  p e r c e n t  o f  t h e  m o n e y  j u d g m e n t .  In  c iv il a c t i o n s  in  w h ic h  n o  m o n e y  j u d g m e n t  is  
r e c o v e r e d ,  t h e  l ia b i l i ty  o f  t h e  s t a t e  a n d  m u n i c i p a l i t i e s  f o r  a t t o r n e y  f e e s  f o r  c a s e s  t h a t  
t .0 to  t r i a l  i s  c a p p e d  a t  3 0  p e r c e n t  o f  t h e  r e a s o n a b l e  a c t u a l  a t t o r n e y  f e e s  t h a t  w e re  
n e c e s s a r i l y  i n c u r r e d  in  l i t ig a t in g  i s s u e s  o n  w h ic h  t h e  p a r t y  p r e v a i l e d ,  a n d  2 0  
p e r c e n t  fo r  c a s e s  t h a t  d o  n o t  go  to  t r ia l .  F o r  a p p e a l s  in  w h ic h  n o  m o n e y  j u d g m e n t  i s  
r e c o v e r e d ,  t h e  l ia b i l i ty  o f  th e  s t a t e  a n d  m u n i c i p a l i t i e s  fo r  a t t o r n e y  f e e s  i s  c a p p e d  a t  
2 0  p e r c e n t  o f  r e a s o n a b le  a c t u a l  a t t o r n e y  fe e s  t h a t  w e re  n e c e s s a r i l y  i n c u r r e d  in  
l i t ig a t in g  i s s u e s  o n  w h ic h  t h e  p a r t y  p r e v a i le d .  T h e s e  l im i t s  o n  l i a b i l i ty  a r e  v e ry  
s im i l a r  to  t h e  l im i t s  t h a t  c o u r t s  h a v e  f o u n d  fo r  y e a r s  to  r e p r e s e n t  f a i r  p a r t i a l  
c o m p e n s a t i o n  to  a  p r e v a i l in g  p a r ty .  T h e s e  l i m i t a t i o n s  d o  n o t  a p p ly  i f  t h e  s t a t u t e s  
p r o v id e  d i f f e r e n t ly ,  if  t h e  c o u r t s  d e t e r m i n e  i t  i s  a p p r o p r i a t e  to  a w a r d  a t t o r n e y  f e e s  a s  
a  s a n c t io n  f o r  m i s c o n d u c t  b y  a  p a r ty  o r  th e  p a r t y 's  c o u n s e l ,  o r  in  c a s e s  in v o lv in g  t h e  
c o n d e m n a t i o n  o f  p r o p e r ty  u n d e r  t h e  p o w e r  o f  e m i n e n t  d o m a in .

S e c t io n  3 o f  th e  b ill  w o u ld  m a k e  t h e  b ill , if  e n a c t e d  in to  la w , a p p l i c a b l e  o n ly  to  
c iv il a c t i o n s  o r  a p p e a l s  i n i t i a t e d  a f t e r  i t  t a k e s  e f fe c t .

I u r g e  y o u r  p r o m p t  c o n s i d e r a t i o n  a n d  p a s s a g e  o f  t h i s  b ill.

The Honorable Ben Stevens
January 27t 2005
Page 2

S in c e r e ly  y o u r s ,

F r a n k  H . M u rk o w s ic i  
G o v e r n o r

Enclosure



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):______
Title An act relating to liability for attorney

Fiscal Note Number: 1
Bill Version:
(S) Publish Date:

SB 86
1/31/05

Dept. Affected: 
'RDU

Administration

fees in certain civil actions
Risk Management

Sponsor
Requester

Component Risk Management

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

71

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) [

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type~Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark th is box (X) if funding for th is bill is included in the Governor's FY 06 budget proposal: |
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

Section 2 provides enhanced immunity for State and municipalities to not be liable to pay attorney fee 
awards exceeding those provided for in Civil Rule 82 (unless otherwise provided by specific statute).

Risk Management is not affected by this new limitation.

Any monetary judgment awarded on personal injury (tort) actions against the State of Alaska covered by 
the Risk Management self insurance program are presently addressed by Civil Rule 82 - which remains 
unchanged.

Prepared by: 
Division
Approved by: 
Agency

J. Brad Thompson, Director Phone 465-5723
Risk Management Date/Time 12/10/04 10:46 AM
Michael Tibbies. Deputy Commissioner Date 12/10/2004
Department of Administration

(RaviMO 9/23/2004 OMB) P age 1 of _1_



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):___________
Title "An Act relating to the liability of the state and
municipalities for attorney fees..."_______________________

Fiscal Note Number:
Bill Version:
(S) Publish Date:

Dept Affected:
■rdu

SB 86
1/31/05

LAW
CIVIL

Component Labor & State Affairs
Sponsor
Requester Governor

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | I I I I I I
ICHANGEIN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This bill would, as a matter of sovereign immunity, limit the award of attorney fees against the state and 
municipalities. Though the bill will apply to almost all actions against the state and municipalities, it will 
have a paiiicular effect on attorney fees awarded to parties determined by the courts to be public interest 
litigants. HB 145, passed by the legislature in 2003, has been challenged in court and found by the 
superior court to be unconstitutional because it was viewed as requiring a court rule change, thus needing 
a two-third vote by both houses of the legislature, which if did not receive. In addition the court found it to 
be an unconstitutional denial of due process and equal protection insofar as it required public interest 
litigants to pay attorneys fees. That decision is being appealed to the Alaska Supreme Court. This bill 
responds to the Superior Court decision by narrowly focusing on the award of fees against the state or 
municipality and limiting the award to the amount applicable under Civil Rule 82 unless
Prepared by: Kathryn Daughhetee, Director____________________________ Phone 465-3673______
Division Administrative Services Division__________________________  Date/Time 12/9/04 4:09 PM
Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 12/9/2004_____
Agency Department of Law_________________________________

(Ravisnd 9/23/2004 OMB) Fage 1 of 2



FISCAL N O TE #2

ANALYSIS CONTINUATION
otherwise provided for in specific sta tu tes, or if the courts determine it is appropriate to aw ard attorney fees a s  a sanction for 
misconduct by a party or the party's counsel, or in c a se s  involving the condem nation of property under the power of eminent 
domain.

P assag e  of this legislation will not have a  foreseeab le fiscal impact on  the Departm ent of Law

STA TE O F A LA SK A  BILL NO. SB  86_________
2005 L EG ISLA TIVE SE SSIO N

Page 2 of 2



Sectional .nalysis of CSHB 1J 7(CRA)/CSSB 86(CRA) (Liability- of State and
Municipalities for Attorney Fees)

ft

C S H B  117 (C R A )/C S S B  8 6 (C R A ) ad d re sses  th e  u se  o f  s ta te  o r  m u n ic ip a l fu n d s to 
su b s id iz e  ce rta in  ty p es  o f  litig a tio n  th ro u g h  aw ard s  o f  a tto rn e y  fee s  to  p rev a ilin g  
p a rtie s  th a t a re  h ig h e r  th an  th e  p a rtia l aw ard s  th a t a re  th e  n o rm  in  A la sk a . T h e  
le g is la tio n  w o u ld  lim it th e se  e n h an ce d  aw ard s  to  in s ta n c e s  w h e re  th e  leg is la tu re  
h a s  m ad e  a p o lic y  ju d g m e n t  to p ro v id e  fo r th em  by  s ta tu te .

S ec . 1. T h e  f in d in g s , p u rp o se  an d  in ten t se c tio n  n o te s  the fisca l im p a c t o f  
e n h a n c e d  fee a w ard s , and  d e te rm in e s  th a t e x c e p t w h e re  p ro v id e d  b y  sp ec if ic  
s ta tu te , w h ere  n e e d e d  as a c o u rt sa n c tio n , o r in  th e  c o n te x t o f  an e x e rc ise  o f  
e m in e n t d o m a in , no  p u b lic  p o lic y  su ffic ie n tly  su p p o rts  su c h  a w a rd s  to  ju s t ify  th e ir 
f isca l im p ac t. T h e  se c tio n  re lie s  o n  the le g is la tu re ’s c o n s ti tu tio n a l au th o ritie s  to 
reg u la te  su its  a g a in s t the S ta te  an d  to c o n fe r  im m u n itie s  on  the S ta te  an d  
m u n ic ip a litie s , as w ell as o n  the d o c tr in e  o f  so v e re ig n  im m u n ity . S ec tio n  1 s ta te s  
th a t th is A c t n e ith e r  p re c lu d e s  n o r rep ea ls  sp e c if ic  s ta tu te s  a u th o r iz in g  th e  aw ard  
o f  co sts  o r  fees in  p a rtic u la r  s itu a tio n s .

S ec . 2. T h e  s in g le  su b s ta n tiv e  p ro v is io n  o f  the b ill c re a te s  a  n ew  se c tio n  in th e  
c h a p te r o f  title  9 d e v o te d  to  im m u n itie s . It p ro v id es  th a t fo r  c iv il a c tio n s  o r 
ap p ea ls  in  w h ich  a m o n e y  ju d g m e n t  is re c o v e re d , the S ta te  an d  m u n ic ip a litie s  are 
n o t liab le  to  p a y  m o re  than  2 0  p e rce n t o f  th e  m o n ey  ju d g m e n t  as an  a tto rn e y  fee  
aw ard  to th e  ad v erse  p arty . In  civ il a c tio n s  w h e re  no  m o n e y  ju d g m e n t is 
rec o v e red , the  lia b ility  o f  th e  S tate  an d  m u n ic ip a litie s  fo r a tto rn e y  fees fo r ca se s  
th a t go  to trial is c a p p e d  at 3 0  p e rc e n t o f  th e  re a so n a b le  ac tu a l fees th a t w ere  
n e c e ssa rily  in cu rred  in litig a tin g  issu es  on  w h ich  the p a r ty  p re v a ile d , an d  at 2 0  
p e rce n t o f  the sa m e  fig u re  fo r cases that d o  n o t g o  to tria l. F o r  ap p e a ls  in w h ich  
no m o n ey  ju d g m e n t is rec o v e red , th e  liab ility  o f  the S ta te  a n d  m u n ic ip a litie s  fo r  
a tto rn e y  fees is c a p p ed  a t 20  p e rc e n t o f  re a so n a b le  ac tu a l fee s  th a t w ere  
n e c e ssa rily  in cu rred  in litig a tin g  issu es on  w h ich  the p a r ty  p re v a ile d . T h ese  lim its  
do  n o t ap p ly  w h e re  s ta tu te s  p ro v id e  d iffe ren tly , w h e re  th e  c o u r ts  d e te rm in e  it is 
ap p ro p ria te  to aw ard  a tto rn e y  fees as  a sa n c tio n  fo r m is c o n d u c t b y  a p a rty  o r th e ir  
co u n se l, o r  in ca ses  in v o lv in g  the c o n d e m n a tio n  o f  p ro p e r ty  u n d e r  th e  p o w e r o f  
e m in e n t d o m ain .

Sec. 3 . T h e  A c t w ill ap p ly  o n ly  to  c iv il a c tio n s  o r  a p p ea ls  in itia te d  a fte r  th e  A c t 
b eco m es e ffe c tiv e .

Sec. 4 . T h e  A c t w ill tak e  e ffe c t im m ed ia te ly .
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Alaska State Legislature
Please enter into the record ray testimony to the SJjjD

committee name

Committee on • S 3  & £> » dated ’J  S ' 0  S'
H ll # ' subject ” puM ’u R earing Uatc

I believe the proposed SB 86 violates Article I, Section 1 of the Alaska Constitution, i.e.,
’’that all persons have corresponding obligations to the people and the State.”

SB 86 will cloud and / or eliminate the inherent rights and the “obligations to the people and to 
the state" will not be fundamentally clear.

I have successfully and personally used this section to gain court acceptance and obtain legal 
standing in certain cases filed by our organization 
The Alaska Constitutional Legal Defense Fund.

To actually change this “Inherent Rights" section of the Alaska State Constitution would, and 
should, require a popular vote of the people of Alaska.

Signed: Dale Bondurant
Testifier

Alaska Constitutional Legal Defense Fund

Representing (optional)
31864 Moonshine Dr Soldoma, AK 99669

Address
262-0818 

Phone number



State of Alaska 
Legislative Affairs Agency 
Kenai LIO
145 Main St Lp Ste217 
Kenai, AK 99611 
(907) 283-2030

Date:  /  </

Please  a c c e p t  t h e  e n c lo se d  original(s) of  w r i t ten  t e s t im o n y  for  the

____________J C  , >_____________________te le c o n f e re n c e  hearing th a t  was

schedu led  on <y - a t  - c  s~ .

A copy of this t e s t im o n y  was t r a n s m i t te d  to your  c o m m i t t e e  via fax on 

Thank you,



Alaska State Legislature
Please enter into the record my testimony to the

Committee on S  J3 S’C , dated
bill # / subject

SJuo
com m ittee name

- / 5 - o r
public hearing date

I believe the proposed SB 86 violates Article I, Section 1 of the Alaska Constitution, i.e.,
’’that all persons have corresponding obligations to the people and the State.”

SB 86 will cloud and / or eliminate the inherent rights and the “obligations to the people and to 
the state” will not be fundamentally clear.

I have successfully and personally used this section to gain court acceptance and obtain legal 
standing in certain cases filed by our organization 
The Alaska Constitutional Legal Defense Fund.

|K T o  actually change this “Inherent Rights” section of the Alaska State Constitution would, and 
^^should, require a popular vote of the people of Alaska.

Signed: d j .  Dale Bondurani
Testifier

A laska Constitutional Legal D efense Fund

Representing (optional)

31864 M oonshine D r Soldotna, AK 99669 
i A ddress

262-0818
Phone num ber


