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Sec. *09.55.560*1 Definitions.

In AS 09.55.530 - *09.55.560**,

(1) "health care provider" means an acupuncturist licensed under AS 08.06;
an audiologist or speech-language pathologist licensed under AS 08.11; a
chiropractor licensed under AS 08.20; a dental hygienist licensed under AS
08.32; a dentist licensed under AS 08.36; a nurse licensed under AS 08.68; a
dispensing optician licensed under AS 08.71; a naturopath licensed under AS
08.45; an optometrist licensed under AS 08.72; a pharmacist licensed under AS
08.80; a physical therapist or occupational therapist licensed under AS 08.84; a
physician or physician assistant licensed under AS 08.64; a podiatrist; a
psychologist and a psychological associate licensed under AS 08.86; a hospital
as defined in AS 18.20.130 , including a governmental® owned or operated
hospital; an employee of a health care provider acting within the course and
scope of employment; an ambulatory surgical facility and other organizations
whose primary purpose is the delivery of health care, including a health
maintenance organization, individual practice association, integrated delivery
system, preferred provider organization or arrangement, and a physical hospital
organization;

(2) "board" means an arbitration board established under AS 09.55.535;

(3) "panel" means an expert advisory panel established under AS 09.55.536;

(4) "professional negligence" means a negligent act or omission by a health
care provider in rendering professional services;

(5) "professional services" means service provided by a health care provider
that is within the scope of services for which the health care provider is licensed
and that is not prohibited under the health care provider's license or by a facility
in which the health care provider practices.
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Pennsylvania
There Is a Serious Medical Crisis in Pennsylvania

Will your local Pennsylvania hospital's trauma center be open when you have an emergency? Will you be able to find an
orthopedic surgeon for your situation? Will your obstetrician still be delivering babies in Pennsylvania when it is time for you to
give birth? Almost 17% of Pennsylvania doctors surveyed are leaving the state due to higher malpractice insurance premiums
- will your doctor be one of them? The problem is in our courtrooms, but you can help fix it - now.

Dramatic increases in awards for pain and suffering and other non economic damages have led to enormous increases in your
doctors' medical malpractice insurance rates - such stiff increases, many are heing forced to stop providing certain kinds of
care, some are moving to different states, and some are even getting out of the business altogether. What about your doctor?

All indica*ions are that the problem is getting worse - and in the end, everyone in Pennsylvania will suffer as healthcare for
all state residents is at risk.

+ Nearly 17% of doctors ina recent survey in Pennsylvania report moving out of state or reducing their surgical services.
+ Brandywine Hospital in Chester County suspended trauma care at its emergency department indefinitely because of the

shortage of trauma surgeons to staff the center.
The crisis is particularly acute in specialties such as obstetrics and orthopedic surgery.

+ According to an ACOG survey, one in four Pennsylvania OB/GYNs has dropped or is planning to drop obstetrics due to

high malpractice costs.
+ Frick Hospital in Mt. Pleasant. Pa., reported it would close its obstetrics unit in mid-November 2003.

+ Dr. Nicholas A. DiNubile, a prominent Delaware County orthopedic surgeon who treats players for the Philadelphia 76ers
and the Pennsylvania Ballet, said last fall he would quit performing surgery Seventeen other surgeons in his practice

made the same announcement.

This is a sickness that affects not only individuals who need medical care, but also the economic health of
Pennsylvania itself.

Pennsylvania has lost 20,400 jobs since the recent recession ended in November 2001. Job losses have hit the manufacturing
sector particularly hard. From 1990 to 2002, Pennsylvania lost 183,600 manufacturing jobs, or 19.4 percent of its
manufacturing unemployment. Since the recovery began in November 2001, the state has lost 61,900 manufacturing jobs.

Manufacturing joos have, historically, been the anchor for Pennsylvania's middle class.

The medical liability crisis in Pennsylvania has directly caused job losses because health systems eliminate positions due to
increased insurance premiums:

hitp:/lwww.protectpatientsnow.org/index.php?id=90&type=98&no_cachc=1&L=0 3/19/05


http://www.protectpatientsnow.org/index.php?id=90&type=98&no_cachc=l&L=0

DM IMAcnnsylvnnia of 3

+ In April 2002, Albert Einstein Healthcare Network said itwas eliminating 179 positions because of the system's sharp rise

in malpractice insurance premiums.
+ InBucks County, Doylestown Hospital said it was eliminating 47 full- and part-time posi..ons to help close a $3.5 million

budget gap due to the medical center's malpractice insurance rising $3 million.
+ Jefferson Health System said it would stop delivering babies at Methodist Hospital in South Philadelphia. The action,
prompted by “dramatic increases in malpractice costs,” resulted in immediate elimination of 91 full- and part-time positions.

In other economic sectors, the medical crisis hurts Pennsylvania because of increased healthcare costs associated with it.
Pennsylvania needs to add jobs and attract new businesses to the state, but this will be difficult with health costs rising. It
makes no sense to needlessly increase medical costs to employers through excessive non-economic medical liability awards.

The Rx is simple.

Passing medical liability reform legislation that includes a limit on non-economic damages in medical malpractice lawsuits
would reverse these dangerous trends. Patients w ild recover all their medical costs and all lost wages inany
malpractice award, but their non-economic damages would be limited The U.S. House of Representatives has already
approved cush a bill, but similar legislation is stalled in the U.S. Senate, where itdid not receive the 60 votes needed to bring

the bill to the floor for consideration.

Pennsylvania's U.S. Senators Santorum and Specter both voted YEA to bring S.11, the Patients First act, to the floor for
consideration.

February 24, 2004, the U.S. Senate considered a cloture motion that would have allowed further debate on S. 2061 - Healthy
Mothers and Healthy Babies Access to Care Act of 2003. Pennsylvania's Senators both voted YEA, but the motion did not

pass. Regarding the vote, President Bush said, “Iam disappointed that a minority in the Senate has again decided to
play politics and block our nation's ability to accomplish medical liability reform."

April 7, 2004, the U.S. Senate considered a cloture motion that would have allowed further debate on S. 2207 - Pregnancy and
Trauma Care Access Protection Act of 2004 Pennsylvania's Senators both voted YEA, but the motion did not pass.

Right here, you have all the facts you need to understand this situation and everything you need to take action - now. Contact
your U.S. Senators. Senator Santorum and Senator Specter. Send them an email telling them you want medical liability
reform legislation to come to the floor for a vote, and when it does you want them to vote FOR it

Tell your U.S. Senators you believe passage of federal medical liability reform legislation that includes an effective cap on non-
gconomic damages is the best way to make Pennsylvania a healthy place for individuals, physicians and renewed economic

growth.,

Reform needs to be nationwide.

The state constitution of Pennsylvania prohibits a cap on non-economic damages. State legislation is pending that would allow
the voters to amend tf.j constitution to allow such a cap, but the earliest a vote could be taken is 2005.

On Thursday, November 4, 2004, President Bush held a press conference outlining his post-election agenda. At the forefront:
medical liability reform He said, “The new Congress that begins its work next year will have serious responsibilities and

htlp:/lwww .protectpatientsnow.org/index.php?id=90&type=98&no_cache=1&L=0 3/19/05
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historic opportunities... We must confront the frivolous lawsuits that are driving up the cost of healthcare and
hurting doctors and patients.1

littp:/Awww.protectpalientsnow.org/index.php?id=90&type=98&no_cache=I&L=0 3/19/05
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Neraska Tort Reform Legidlation

ISSUE

Joint and
Several
Liability
Reform

Noneconomic
Damage
Reform

Prejudgment
Interest
Reform

CURRENT LAW

Abolishes joint
and several
liability.

Limits total
amount
recoverable from
health care
providers to
$1.25 million.

Sets
prejudgment
interest rate at
1% above the
U.S. Treasury
Bill rate.

STATUTORY
CITATION and

LINK

Nebraska

Statutes 25-

21.185.10

Nebraska

Statutes 45-

103.04

OTHER
PROVISIONS

Not applicable
when two or
more defendants
act in concert to
commit harm.

Not applicable to
actions where
the interest rate
is specifically
provided by law
ortoa
contractually
agreed upon
interest rate.

http:/lwww.namic.org/PrintPage.asp? ArticlelD=6496

2003 NEW
LAWS and NET
EFFECT of LAW

CHANGE

N/A

N/A

N/A
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2003 BILLS
PENDING and
CARRIED OVER

to 2004

N/A

N/A

N/A
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Noneconamic Darege Refom

Noneconomic damages include things that do not involve a cash loss and have no precise
cash value, such as pain and suffering, emotional distress and loss of consortium or
companionship. It is very difficult for juries to assign a dollar value to these losses,
particularly with the minimal guidance they are normally given. As a result, these awards

tend to be erratic and because of the highly charged environment of personal injury trials,
they are cften excessive.

The American Tort Reform Association (ATRA) urges states to set statutorily defined dollar
limits on the recovery of non-economic damages in all cases.

To date, a total of 23 states (Alaska, California, Colorado, Florida, Hawaii, Idaho, Kansas,
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nebhraska,
New Jersey, New Mexico, North Dakota, South Dakota, Texas, Utah, West Virginia, and

Wisconsin) have established statutory limitations, ranging from $250,000 to $1,000,000, on
the amount of non-economic damages that can be awarded.

STATUTORY 2004 NEW LAWS
CITATION and OTHER and NET EFFECT of
STATE CURRENT LAW Li »K PROVISIONS LAW CHANGE
Alaska Noneconomic Alaska Statutes In peiscnal iniurv N/A
damages may not I-U&LQ cases involving
exceed the greater of severe permanent
$400,000 or injured injuries, the limit is
person's life increased to the
expectancy multiplied greater of $1 million
by $8,000. or injured person's
life expectancy
multiplied by
$25,000.
California Limits noneconomic California CjyiLCode N/A N/A

damages in medical 33.333J
malpractice cases to

$250,000.
Colorado Noneconomic Colorado Revised N/A N/A
damages in all civil Statutes 1S-2MQ2S

actions may not
exceed $250,000
unless the court finds
clear justification to
exceed that amount,
but in no event no
more than $500,000.

Amended in 2003 by
HB UB6.UQQ7.C13-
21-10,2St1 5Jlajj.to
provide rules to
govern the assertion
of claims for
exemplary damages
by requiring
claimants to file an
amended pleading
and requiring
plaintiffs to establish
prima facie evidence
of a triable issue.

Page lof4
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Florida

Hawaii

Idaho

Kansas

Louisiana

Maryland

Amended further by
HB 1007 (13-64-302
(1) (c)) limiting
noneconomic
damages in medical
malpractice cases to
$300,000.

Establishes
limitations on
recoverable
noneconomic
damages in medical
malpractice cases.

Limits damages for
pain and suffering to
$315,000.

Limits noneconomic
damages involving
personal injury to
$400,000 with
adjustments based
on the state's
average annual wage
adjustments.

Amended in 2003 by
HB 492 to reduce the
cap on noneconomic
damages in personal
injury cases from
$400,000 to
$250,000.

Limits personal injury
damages for pain and
suffering to
$250,000.

Limits total
recoveries to
$500,000.

L its noneconomic
damages for personal
injury cases to
$350,000.

Florida Statutes XLV
766.118

Hawaii Revised
Statutes 663-8.7

Idaho Statutes 6-
1603

Kansas Statutes 60-
19a01

Revised Statutes RS
40'1299.42

Maryland Code 11-
108

http://www.namic.org/PrintPage.asp?ArticlelD=6448

This statutory
limitation applies
only to medical
malpractice cases
with the actual dollar
limits further
delineated according
to whether the claim
is brought against a
medical practitioner,
nonpractitioner or
emergency services
personnel.

Not applicable to
mental anguish,
disfigurement, loss of
enjoyment of life,
loss of consortium or
other forms of
noneconomic
damages.

Not applicable to
cases involving willful
or reckless
misconduct or acts
that would constitute
a felony.

Not applicable to
medical malpractice
cases.

Applicable only to
medical malpractice
recoveries. Exclusive
of future medical
care and related
benefits.

The limit in wrongful
death cases is
increased to
$500,000 and to
$700,000 in cases
where there are two
or more beneficiaries.

N/A

N/A

N/A

N/A

N/A

N/A

Page 2 of 4
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Massachusetts

Michigan

Mississippi

Missouri

Montana

Nebraska

New Jersey

New Mexico

New York

North Dakota

Ohio

Limits noneconomic
damages in personal
injury _ases to
$500,000.

Limits noneconomic
damages to
$280,000.

N/A

Limits noneconomic
damages to $350,000
- to be adjusted
annually based on
economic price and
consumption data.

Limits noneconomic
damages to
$250,000.

Limits total amount
recoverable from
health care providers
to $1.25 million.

N/A

Limits total amount
of recoverable
damages to
$600,000.

N/A

Limits noneconomic
damages to
$500,000.

N/A

General Laws of
Massachusetts 231
(60HJ

Michigan Compiled
Laws 600.1483

N/A

Missouri Revised
Statutes 538.210

Montana Code
Annotated 2003 25-
9-411

N/A

New Mexico Statutes
Annotated 41-5-6

N/A

North Dakota
Century Code 32-4.2-
02

N/A

http://lwww.namic.org/PrintPage.asp?ArticlelD=6448

Applicable only to
medical malpractice
cases.

Applicable only to
product liability

noneconomic damage

cases. The limit is
increased to
$500,000 for
specified types of
permanently
disabling injuries.

N/A

Applicable only to
medical malpractice
cases.

Applicable only to
medical malpractice
cases.

N/A

Applicable only to
medical malpractice
cases. Not applicable
to the value of
accrued medical care
and benefits.

N/A

Applicable only to
medical liability
cases.

N/A

Page 3 of 4

N/A

N/A

HB 13a

Revises the limitation
on noneconomic
damages in
malpractice actions
and provides
additional limits on
noneconomic
damages in all other
civil actions.

N/A

N/A

N/A

AB 50

Implements several
reforms relative to
medical malpractice,
including some
addressing
availability of liability
coverage,
noneconomic
damages.

N/A

N/A

N/A

N/A
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South Carolina

South Dakota

Texas

Utah

Washington

West Virginia

Wisconsin

N/A

Limits total general
damages to
$500,000.

Limits noneconomic
damages for health
care providers to
$250,000 and
$500,000 for cases
with more than one
health care provider.
Establishes
alternative sliding
scale limit if the main
limit is declared
unconstitutional.

Limits noneconomic
damages to $250,000
(for actions before
arising 7/1/01),
$400,000 for actions
arising between
7/1/01 and 7/1/02,
and adjusted for
inflation after 7/1/02.

N/A

Limits noneconomic
damages in medical
malpractice cases to
$250,000 or
$500,000 in cases
involving wrongful
death or permanent
disability.

Establishes a
$350,000 limit on
noneconomic
damages.

N/A

South Dakota

Codified Laws 21-3-

11

Texas Statutes
74,301

Utah Code 78-147.1

N/A

West Virginia Code
55-7B-8

Wisconsin Statutes
Annotated 893,55

N/A

Applicable only to
medical malpractice
cases.

N/A

Applicable only to
medical malpractice
cases.

N/A

In the event the
described limits are
determined
unconstitutional,
maximum
noneconomic
damages may not
exceed $1 million.

Applicable only to
medical malpractice
cases.

Page 4 of 4

N/A

N/A

N/A

N/A

N/A

HB 2122

Provides medical
malpractice reform
by limiting liability for
-ertain noneconomic

0SS.

N/A

NAMIC does not present the information contained in this report as an exact and absolute portrayal of all tort reform -
related laws that have b f’r. enacted >n every state to date. Rather, it represents a comprehensive listing and summary
analysis of the existing laws and recent:' enacted legislation specifically identified by NAMIC State and Regulatory Affairs
staff as generated through its own internal intelligence and legislative and regulatory tracking tools as those which bear

direct relevance to the key facets of tort reform NAMIC supports.

This report is for use as a convenient tool for our members, and is not intended, and should not be considered to be,
legal advice. Please consult your legal representatives.

http:/lwww.namic.org/PrintPage.asp?ArticlelD=6448
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City of Bethel v. Peters (09/03/2004) sp-5829

Notice: This opinion is subject to correction before
publication in the Pacific Reporter. Readers are
requested to bring errors to the attention of the Clerk
of the Appellate Courts, 303 K Street, Anchorage,
Alaska 99501, phone (907) 264-0608, Tfax (907) 264-0878,
e-mail corrections@appellate.courts.state.ak.us.

THE SUPREME COURT OF THE STATE OF ALASKA

CITY OF BETHEL,
Supreme Court No. S-10864

Appellant, )
Superior Court No.
V. 4BE-00-00297 CI
CATHERINE PETERS, OPINION
Appellee. ) [No. 5829 - September 3,

2004]

Appeal from the Superior Court of the State
of Alaska, Fourth Judicial District, Bethel,
Leonard R. Devaney, 111, Judge.

Appearances: Frank S. Koziol, Law Office of
Frank S. Koziol, Anchorage, for Appellant.
Christine S. Schleuss, Friedman, Rubin &
White, Anchorage, for Appellee.

Before: Bryner, Chief Justice, Matthews,
Eastaugh, and Fabe, Justices. (Carpeneti,
Justice, not participating.]

FABE, Justice.

. INTRODUCTION

This appeal of a jury verdict in a tort suit against
the City of Bethel presents the question whether recommendations
for action contained in a post-accident report are excludable as
subsequent remedial measures under Alaska Rule of Evidence 407,
the question whether the superior court properly submitted the

issue of severe disfigurement to the jury, and a question


mailto:corrections@appellate.courts.state.ak.us

concerning inappropriate arguments during the plaintiffs closing.
Because the superior court did not err in its rulings, we affirm

the judgment.

I1. FACTS AND PROCEEDINGS

A. Factual History
On July 14, 2000, Louise Peters fell in the shower area
of Bethels city-owned senior center. She suffered multiple

fractures of her right leg. She required surgery in Anchorage to
place both internal and external hardware in her leg and for a
bone graft. Her recovery involved several return trips to
Anchorage to remove the external fixator apparatus and for follow-
up exams. Her 1leg remains bent and her activity has been
curtailed.

Following Peterss accident, Louise Charles, the Citys
director of senior services, prepared an Accident/Incident
Investigation Report, in which she recommended the installation
of safety bars in the shower area. Safety bars were later
installed. Peters sued the City in December 2000, alleging
negligence in its maintenance of the shower.

B. Procedural History

The case was tried before a jury in August 2002. The
thrust of Peterss theory of the case was that safety bars in the
shower would have prevented the fall and that the City was
therefore negligent in failing to install the safety bars before
the accident. To this ex.d, Peters introduced into evidence a
redacted version of the accident report in which the section
detailing the corrective action taken was blacked out. Peterss

attorney also questioned Charles and senior center administrative



assistant Bev Bell, asking each whether soon after the accident
she thought safety bars should be installed, and whether she had
thought of it before the accident. in response to a question
about her pre-accident thoughts, Charles volunteered that safety
bars had in fact been installed after the accident. In his
closing argument, Peterss attorney argued that the City should
have known before the accident that safety bars would make the
shower area more safe. He mentioned the recommendations Louise
Charles made in her report but never discussed the Citys actual
installation of the bars after Peterss fall.

In addition to the 1issues of negligence and
contributory negligence, the superior court submitted to the
jury, over the Citys objection, the question whether Peters
suffered a severe disfigurement. The jury found that the City
was eighty-seven percent at fault for the accident and that
Peters did suffer severe disfigurement, awarding $575,000 in
noneconomic damages. The City appeals from the jury verdict,
claiming that Alaska Rule of Evidence 407 should have barred the
admittance of the accident report, that the 1issue of severe
disfigurement should not have gone to the jJury, and that the
courts failure to correct a pair of statements made during
Peterss closing argument was plain error.

111. DISCUSSION
A. Standards of Review

The superior courts decision to admit evidence Iis
reviewed for abuse of discretion.1 The correct scope or
interpretation of a rule of evidence creates a question of law to
which this court applies its independent judgment, adopting the

rule most persuasive in light of reason, precedent and policy.2



The superior courts decision whether to give che issue of severe
disfigurement to the jury, like the parallel determination of
severe emotional distress 1in an intentional infliction of
emotional distress action, is reviewed for abuse of discretion.3
Statements in closing arguments to which opposing counsel made no

objection are reviewed for plain error.4

B. The Superior Court Property Admitted the Recommendation
Section of the Post-Accident _eport.

Alaska Rule of Evidence 407 provides, in pertinent

part: When, after an event, measures are taken which, if taken

previously, would have made the event less Ilikely to occur,
evidence of the subsequent measures is not admissible to prove
negligence . . .. Evidence of subsequent remedial measures is
relevant to the question of negligence, but it is excluded in

order to encourag(e] defendants to take safety precautions
after

accidents.5 The City claims that the rule should have barred the
admission of the Accident/Incident Investigation Report completed
by Louise Charles. The report includes sections headed What
Should Be Done? and Corrective Action Taken. The superior court
allowed the introduction of the report with the Corrective Action
section redacted. In the What Should Be Done? section, which
remained intact in the admitted version of the report, Charles
wrote that [i]t would be helpful, to elders, if at least 3 more
safety bars were installed on the walls in the sauna area and in
the bathroom areas. ElderI could then support themselves if
necessary.

Evidence showing that the City TfTollowed Charless

recommendation and installed the safety bars is plainly barred by



the rule. The City initially argues that the recommendation for
safety bars in the report is this type of evidence and claims
that the report reveals the actual safety improvement Ilater
installed. But the redacted report only indicated that Charles
suggested more safety bars. It did not reveal to the jury that
the City followed her advice, and therefore was not excludable as
evidence of the installation of the safety bars.6 Rule 407
excludes the challenged section of the report only if the
recommendations themselves are covered by the rule.

Our previous cases applying this rule have concerned
concrete fixes like placing barriers and flashing lights around a
hole where an employee had been injured7 or salting and sanding
an allegedly icy walkway after someone had fallen;8 we have never
considered whether Rule 407 reaches a section of a post-accident
repo t containing an investigation into an accidents causes or a
recommendation for an improvement. Many courts applying
analogous rules or evidence have held that the rules scope is
limited to improvements actually implemented.9 These courts
rely in part on the rules phrase measures are taken, reasoning
that [r]emedial measures are those actions taken to remedy any

flaws or failures.10 Under this reasoning, an investigation
or

recommendation is not a concrete action; a vreport on these
activities by itself . . . would not have made the event |less
likely to occur. 11 These courts therefore do not exclude reports
of post-accident investigations and recommendations, often among
the best and most accurate sources of evidence and information

for injured parties.12

Other courts disagree, holding that evidence of the



parts of a report detailing investigatory Tfindings and
recommendations should be excluded as subsequent remedial
measures.13 These latter courts rely on the sensible proposition
that in many cases, the investigation is the prerequisite to any
remedial safety measure.l14 They reason that admitting such post-
accident evidence would discourage defendants from carefully
investigating accidents and considering how to prevent them in
the future; they would then be less equipped to make the safety
improvements the rule is designed to promote.15 This broader
interpretation of the rules exclusionary scope may advance its
goals, but it collides with another evidentiary policy, the
principle of wide admission of relevant evidence, and with the
language of the rule.

Under Rule 402, our Rules of Evidence start from the
proposition that all relevant evidence is admissible.16 Rules of
exclusion like the one we consider today are merely exceptions to
this general rule. Post-accident investigations and
recommendations are often relevant to the issue of negligence
and, by revealirg facts about the causes of an accident and the
defendants concerns about 1it, may be particularly useful to
factfinders.17 The general presumption in favor of admissibility
strongly suggests, therefore, thatsuch evidence should be
admitted, despite any possible disincentiveto safety
improvements.

Between these two competing policies, the language of
the rule favors admissibility. Rule 407 prohibits evidence of

measures that have been taken. We take measures to mean
concrete

actions, and to leave outside the rules prohibition preliminary



investigations and recommendations pointing toward those actions.18
Even if post-accident investigations and reports were considered
measures, the rule would not reach them. The rule excludes
subsequent measures that would have reduced the likelihood of the
accident if they had been taken previously, meaning before the
accident. One cannot investigate an accident before it occurs,
so an investigation and report . . . cannot be a measure that is
excluded.19 The language of Rule 407 and the general presumption
of admissibility laid down by Rule 402, along with persuasive
authority from other courts, compel us to hold that evidence of
post-accident investigations and recommendations are not
automatically excluded as subsequent remedial measures.20

Like all other evidence, investigations and
recommendations are subject to the balancing test of Alaska Rule
of Evidence 403, which provides that relevant evidence may be
excluded 1if its probative value is outweighed by the danger of
unfair prejudice. The relation between admissible
investigations and recommendations on the one hand and excluded
measures on the other requires particular care in this balancing.
If the jury is given evidence of the recommendations but not of
the actual Tix, there is a danger that jurors may draw the unfair
inference that the recommendations were ignored. In deciding
whether or not to admit recommendations, the trial court should
carefully consider the likelihood of this inference and the
prejudice it would cause. In this case, the superior court
weighed relevance against prejudice and determined that Charless
report, redacted to exclude evidence of the remedial measures
taken, was admissible. We find no error iIn its determination.2l

C. The Superior Court Did Not Abuse |Its Discretion in



Submitting the Question of Severe Disfigurement to the
Jury.

Under AS 09.17.010(b), a plaintiff in a personal injury
or wrongful death action may recover no more than $400,000 in

compensation for noneconomic damages. This cap is raised to
$1,000,000 if the damages are awarded for severe permanent
physical impairment or severe disfigurement.22 Over the Citys
objection, the superior court instructed the jury on severe
disfigurement. The jury found by special interrogatory that
Peters had suffered severe disfigurement and awarded $575,000 in
noneconomic damages. The City challenges the superior courts
submission of the issue to the jury.

The superior court must make a threshold determination
of severe disfigurement before submitting the issue to the jury.23
The court should withhold the issue from the jury 1if no
reasonable juror could Tfind that the plaintiff suffered irom
severe disfigurement;24 otherwise the question should go to the
Jjury.25 We review this determination for abuse of discretion,26
reversing the superior court only when we are left with the
definite and firm conviction, after reviewing the whole record,
that [it] erred in its ruling.27 The deferential standard of
review and the substantive standard combine to give the City a
difficult task in convincing us that the superior court abused
its discretion. We will reverse the courts decision to send the
question of severe disfigurement to the jury only if we possess a
definite and firm conviction that no reasonable juror could think
that Peterss injury was a severe disfigurement.28

The first question we must answer is whether evidence

concerning the state of Peterss leg before it was fully healed



may play a role in this determination. Peters calls our
attention to photographs taken during her recuperation, which
lasted several months and involved at least four trips to the
Alaska Native Medical Center in Anchorage. The photos show her
leg with an array of pins and rods attached. The statute
requires severe permanent physical impairment or severe
disfigurement to break the damage cap;29 the presence of the word
permanent in “the 1impairment clause and its absence in the
disfigurement clause of the same statute imply that a severe

disrigurement need not be permanent to support damages beyond
the

cap. However, a reasonable healing period must be allowed before
disfigurement may be assessed. Otherwise, a plaintiff might, for
example, claim to be disfigured based on his condition
immediately after being injured when a wound that will eventually
heal completely still appears grisly. Evidence of the plaintiffs
injury before this healing period has passed is admissible to the
extent that it provides information or inferences about its
ultimate condition. It is unclear how the superior court used
the various photographs in evidence, but in reviewing its
threshold determination, we will only consider evidence of the
long-term state of Peterss leg.

The photographs taken after Peterss recovery show her

leg bent in a drastic angle at the knee, which itself is marred

by significant scarring. Testimony from Peters and her daughter
demonstrate that the bend 1in her 1leg is constant, if not
permanent. Conceding that Peters suffers a disfigurement, the

City essentially asserts that it is not severe enough to warrant

submitting the question to the jury. The statute does not define



severe disfigurement, and no Alaska cases have dealt with the
issue. A disfigurement is [t]hat which impairs or injures the
beauty, symmetry, or appearance of a person or thing; that which
renders unsightly, misshapen, or imperfect.30 Although Peters
notes t-at her walk is significantly slowed by the injury, that
her confidence is shaken, and that she can no longer take part in
activities like berry picking or boating, disfigurement concerns
the outward appearance of a persons body, not its function.31 We
thus consider only the fact that Peterss leg is bent and scarred,
not the injurys effect on her ability to walk or take part in
other activities.32 Because the definition of disfigurement
depends on judgments of a plaintiffs appearance or unsightliness,
it must be determined by an objective test gauging the views of
the reasonable person. If a reasonable person would see the
injury as detracting from the plaintiffs appearance, the injury

has caused disfigurement.33 Disfigurement is severe if
reasonable person would find that the injury mars the plaintiffs
physical appearance and causes a degree of unattractiveness
sufficient to bring negative attention or embarrassment.34
Contrary to the Citys suggestion, a plaintiff is not required to
introduce evidence showing how particular people react to the

injury; the court and the jury themselves supply the views of the

reasonable person.

In making the threshold determination of whether to
submit the question of severe disfigurement to the jury, a trial
court must balance the twin objectives of restraint and fairness
highlighted by the legislatures declaration of the purposes of
the tort reform act that includedthe damage cap: discouraging

frivolous [litigation . . without diminishing the protection of



innocent Alaskans rights to reasonable, but not excessive,
compensation for tortious injuries.35 The legislature made a
policy determination that only those plaintiffs with severe
disfigurements should recover beyonc. the cap. The question
should go to the jury whenever the disfigurement could reasonably
be characterized as severe. We cannot say that the evidence of
Peterss contorted and scarred leg provides us with a definite and
firm conviction that no reasonable juror could think it a severe
disfigurement. The superior court did not abuse its discretion

in submitting the question to the jury.

D. There Was No Plain Error Concerning Peterss Closing
argument.

In his closing arguments, Peterss attorney made two
arguments that the City claims warrant reversal. The City did
not object to the statements at the time, so the only decision of
the trial court available for our review is the courts failure to
take corrective action on its own motion. Because the City
waived its objections by its silence at trial, we review the
trial courts inaction only for plain error.36 [Pjiain error
exists where an obvious mistake has been made which creates a
high likelihood that injustice has resulted.37 Before this court
will notice and correct awaived error, thelikelihood of
injustice must be clear, such that we do notneed tospeculate on
whether the error altered the result.38

The City first claims that Peterss attorney improperly
invited the jury to infer liability because Louise Charles, the
City director of senior services, rather than the city manager,
was Bethels representative at the defendantscounsel table. [The

city manager]s not sitting there, Peterss attorney said, because



its the belief of the city that youd be much more likely to award
damages to Mrs. Peters if the city manager was sitting there.
Although the statement is inappropriate and relies on facts that
are neither relevant nor admitted into evidence, we will not
correct the trial courts failure to take corrective action sua
sponte. The Citys claim that the statement created a high
likelihood of injustice because Peterss strategy was to absolvel)

Chariest] from responsibility and blame is unpersuasive.
We cannot determine whether the jury relied on this absolution
argument in its verdict without impermissible speculation. There
wis no p’ain error in allowing this statement to pass.

In the second incident, Peterss attorney derided the
$30,000 damage Tfigure suggested by the Citys attorney in his
closing, saying it [mjakes a guy wonder how much Mr. Koziol makes
in that year when [Peters is lying] in bed, you know? . . . |Its
an insult to suggest [$30,000 is] what her injury was. The City
asserts that the suggestion about an attorneys salary 1is so
beyond the bounuary of reasonable argument as to constitute plain
error. We agree that the statementwas improper and an undue
personal attack on the Citys attorney, and ifthe City had made a
contemporaneous objection, the superior court should have taken
corrective action. But the City has not shown that the statement
caused a high likelihood of injustice or that the jury would have
come to a different conclusion without the inappropriate remark.
The superior court thus did not commit plain error in failing to

take corrective action in the absence of an objection.

IV. CONCLUSION

Fir these r osons, the judgment of the superior court



Is AFFIRMED.
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CS FOR SENATE BILL NO. 67( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR SEEKINS

A BILL
FOR AN ACT ENTITLED

"An Act relating to claims for personal injury or wrongful death against health care

providers; and providing for an effect.ve date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section

0 read:
SHORT TITLE. This Act may be known as the Alaska Medical Injury Compensation

lefomi Act of 2005.
* Sec. 2. AS 09.55 is amended by adding a new section to read:
Sec. 09.55.549. Limitation on damages, (a) Notwithstanding AS 09.17.010,

noneconomic damages for personal injury or death based on the provision of services
by a health care provider may only be awarded as provided in this section.

(b) In an action to recover damages for personal injury or wrongful death
based on the provision of services by a health care provider, damages may include

both economic and noneconomic damages.
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(c) Damage claims for noneconomic losses shall be limited to compensation
for pain, suffering, inconvenience, physical impairment, disfigurement, loss of
enjoyment of life, loss of consortium, and other nonpecuniary damage, but may not
include hedonic damages.

(d) The damages awarded by a court or a jury under (c) of this section for all
claims including a loss of consortium claim or other derivative claim arising out of a
single injury or death may not exceed $250,000 regardless of the number of health
care providers against whom the claim is asserted or the number of separate claims or
causes of action brought with respect to the injury or death.

(e) Multiple injuries sustained by one person as a result of a single course of
treatment shall be treated as a single injury for purposes of this section.

(f) Inthis section,
(1) "economic damages" means objectively verifiable monetary losses

incurred as a result of the provision of, use of, or payment for, or failure to provide,
use, or pay for health care sendees or medical products, and includes past and future
medical expenses, loss of past and future earnings, cost of obtaining domestic services,
burial expenses, loss of use of property, cost of replacement or repair, loss of
employment, and loss of business or employment opportunities;

(2) "hedonic damages" means damages thai attempt to compensate for

the pleasure of being alive.
* Sec. 3.'Uie uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. This Act applies to suits against health care providers and to

malpractice claims that are subject to an agreement to arbitrate initially filed on or after the

effective date of this Act.
*Sec. 4.This Act takes effect July 1, 2005.
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Session: Interim:
State Capitol 119 N. Cushman, Suite 201
Juneau, Alaska 99801-1182 Fairbanks, Alaska 99701
59073 465-2327 . (907) 456-8161
907) 465-5241 Fax Senator_Ralph_Seekins @legis. state, ak. us
Senator Ralph Seekins
District D

Senate Bill 67 Sponsor Statement

“An Act relating to claims for personal injury or wrongful death against health care
providers.”

Senate Bill 67 amends AS 09.55 by adding a new section (.549). This section places a $250,000
limit on non-economic damage awards where health care providers render services. This bill
intends to alleviate a growing, two-pronged, crisis in Alaska's health care industry — the dearth
of liability insurance carriers and the declining number of practicing physicians,

Liability insurance is one of life's absolute necessities. As drivers, we are required to have
liability coverage before we get behind the wheel. As homeowners we understand the protection
liability insurance provides. Now imagine if Allstate, State Farm and GEICO found the Alaska
market litigiously perilous and decided to pull up stakes. What would rates do?

Health care providers, too, understand the necessity of liability coverage. The fact is, in today’s
world no commercial enterprise dares “go bare.” But where ou. state’s health care industry is
concerned, the lack of carriers is not hypothetical — it is a reality. Medical malpractice
insurance companies have found Alaska uneconomic and have left the market. This has created
much uncertainty and opened the door to higher rates across the board.

These added costs of doing business are, of course, paid by every Alaskan needing medical care.
But there is a much more serious problem — that being a critical shortage of physicians. The fact
is, Alaska ranks near the bottom in the number of physicians per capita. Over half of Alaska’s
physicians exceed the age of 50. Furthermore, it gets continually more difficult to recruit new
entries when other states have capped non-economic damages at or near $250,000.

The bottom line? Despite all our natural assets, Alaska is viewed as an undesirable place for
medical insurance carriers to do business and, as a result, for physicians to set up shop.

This is, unquestionably, a complex issue. Yet, other states have effectively placed an upper limit
on non-economic damage awards thereby providing a stable, predictable and insurable climate.
Senate Bill 67 follows this national trend.

It’s important to note that this legislation does not alter awards for quantifiable damages such as
lost wages and medical expenses and does not affect awards for gross negligence or reckless
behavior. Furthermore, it is not intended to be a silver-bullet solution to an entire range of issues
facing our health care industry today. However, it does provide a step in the right direction in
terms of stabilizing the medical insurance market here i.i Alaska and boosting our efforts to

attract the next generation of physicians.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: ]
2004 LEGISLATIVE SESSION Bll Version: SB 67
(S) Publish Date: 3/2/05
Revision Date/Time (Note ifcorrection): Dept Affected; LAW
Title “An Act relating to daims for personal injury OF RDU CIVIL
wrongful death against health care providers.' Component Torts and Workers' Compensation
Sponsor Senator Seek ns
Requester Senate Labor and Commerce Component No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants &Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | \ \
ICHANGE IN REVENUES ( ) I I ~ | ~T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2004) cost: 00
Mark this box (X) if funding for this bill is included In the Governor’s FY 2005 budget proposal: I
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
This bill adds the Alaska Medical Injury Compensation Reform Act of 2005 to uncodified law of the State of

Alaska. Italso adds a new section to the Code of Civil procedure in order to place limits on the amount of
recoverable damages for personal injury or wrongful death based on the provision of services by a health

care provider.

Passage of this legislation will have no foresee jble fiscal impact on the Department of Law.

Prepared by:  Kathryn A. Daughhetee. Director Phone 465-3673
Division Administrative Services Date/Time 2/4/05 11:26 AM
Approved by. - Kathryn Daughhetee for Gregg D. Renkes, Attormey General Date 2/4/2005
Agency Department gf Law
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STATE OF ALASKA Fiscal Note Nurter:

2005 LEGISLATIVE SESSION Bill Version: SB 67
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Revision Date/Time (Note if correction): Dept. Affected: Commerce

Title Claims Against RDU Occupational Licensing (117)

Health Care Providers Component Occupational Licensing

Sponsor Seekins
Requester Senate Labor & Commerce Component No. 2360

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES [ I I I I

CHANGE INREVENUES (1156) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match
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TOTAL 0.0 0.0 0.0 0.0 0.0
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Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
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ANALYSIS:  (Attach a separate papa if necessary)

This legislation has no impact on the operations of the division.

FY 2011

0.0

0.0

0.0

Prepared by.  Jennifer Strickler, Administrative Manager Phone (907)465-2144
Division QOccupational Licensing Date/Time 2/4/05 5:59 PM
Approved . Edgar Blatchford Date 2 4/2005

Agency Commerce, Community, and Economic Development
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Naska State Medical Association

4107 Laurel Street # Anchorage, Alaska 99508 «(907) 562-0304 «(907) 561-2063 (fax)

February 8, 2005

Honorable Con Bunde and

Senate Labor and Commerce Committee
Alaska State Senate

State Capitol, Room 506

Juneau. AK 99801

Re: SB 67 - Medical Liability Reform
Dear Senate Bunde and Senate Labor and Commerce Committee Members:

The Alaska State Medical Association (ASMA) represents physicians statewide and is primarily
interested in ensuring that Alaska’s citizens have access to high quality health care. ASMA strongly
supports SB 67, which provides for meaningful medical liability reform and urges you to support it

as well.

SB 67 establishes a $250,000 maximum for the unquantifiable damages known as non-economic
damages. Non-economic damages are also known as “pain and suffering” damages. SB 67 does not
limit the quantifiable economic damages such as lost wages, and post and future medical care costs.
(SB 67 defines economic damages, which are not currently defined in Alaska statutes.)

ASMA asserts that enactment of SB 67 will provide for equitable and more predictable settlements in
medical injury cases. The result will be a more stable professional liability insurance marketplace
and, most importantly, will help us recruit physicians to help fill our chronic shortage of physicians.

The American Academy of Actuaries® has stated that medical liability reform establishing a
$250.000 limit is imperative in stabilizing the physician professional liability insurance marketplace.
A recent study0 of medical students found the legal environment and the availability of affordable
liability insurance plays a major part in a graduate’s decision as to where to set up practice.

Access to medical services is limited in much of the state. Alaska has one of the smallest numbers of
physicians per capita in the country. An American Medical News story pertaining to the special
Medical payment reform for Alaska noted our precarious situation: “Alaska has long ranked among
the worst states in terms of physician supply. In 2002, the state had fewer than 1,350 doctors in
private practice and another few hundred in the military or other government posts...only six states
had a lower doctor to patient ratio.”0 This data indicates that to reach the national average, Alaska
would need about 500 more actively practicing physicians. This determination is future
substantiated in Molly Southworth, MD, July 200-1 Masters of Public Health Thesis, titled “Alaska's
Physician Workforce: An Overview, a Summary of Training Background, and the Impact of the
WWAMI Program”.® Exacerbating the problem is the a<kd physician workforce. ASMA'’s database
shows nearly 50% of our physician workforce overage >0 Dr. Southworth’s Thesis® as well as
Leslie Gallant of the State Medical Board® further validates that fact. The Providence Alaska
Medical Center confirmed in its 2002 study that physicians in its service area were getting older and
highlighted immediate acute shortages in psychiatrists, surgeons, and general internists, among



others.*® In 2002, the total shortage identified in primarily the Anchorage bowl area totaled about
200. The Providence study was updated for 2005 and projected the physician workforce needs to
2009.® The Shortage in 2005 is still at around 200, with a projected shortage in 2009 of 261.

The recruitment challenge is the main reason medical liability reform is so important to Alaska.
Unfortunately, the state does not have the capacity to “grow” its own physicians. Alaska has no
medical school, and of the small number of students graduating annually from the WWAMI
program, some do not return to practice. Likewise, the state’s lone residency training program is
small. Alaska is, and will continue to be a net imported of doctors. As such, we have to compete
with other states facing physician shortages, a competition that is influenced significantly by the
state’s medical-legal practice environment.

ASMA asserts that SB 67 is a critical element in helping us improve our practice environment so as
to help in physician recruitment. Well trained physicians in sufficient numbers are ASMA’s greatest
concern so that all Alaskans have access to high quality care when it is needed. Alaskans need and
deserve local health care without having to be flown out of state for treatment.

ASMA urges you to support SB 67.

Sincerely,

By: Paul Worrell, MD President
For: The Alaska State Medical Association

cc:  Senator Ralph Seekins
Senator Ben Stevens
Senator Johnny Ellis
Senator Bettye Davis

Footnotes:

© Issue Brief, American Academy of Actuaries, “Medical Malpractice Tort Reform: Lessons
from the States”, Fall, 1996, p. 4.

© “AMA Survey: Medical Students' Opinions of the Current Medical Liability Environment:
American Medical Association Division of Market Research and Analysis, November 2003.

© *“Medicare Law Aims to Bring Alaska Physicians in from the Cold.” AM News, 1/19/2004.

© *“Alaska’s Physician Workforce: An Overview, A Summary of Training Backgrounds, and the

Impact of the WWAMI Program”, Molly B. Southworth, MD, 7/2004, Masters of Public

Health thesis, pp 26-33.

See Southworth ©, pp 12-14.

“Shingle Shortage?", Anchorage Daily News, Ann Potempa, 9/3/2002

“Physician Workforce Analysis”, Providence Health System Alaska, November 2002, pp 17-

18,

® “PAMC Physician Supply and Physician Need Estimate: Summary”, Providence Alaska

Medical Center, February 2005.
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Richard L Hutchison, MD.,, FACS.

Plastic & Reconstructive Surgeon

1919 lalhrop Sreet  Suite 100 « fturbanks. AK 99701-5956 « 1907)451-8775

Senator Ralph Seekins
State Capitol, Room 125
Juneau, AK 99801-1182

Dear Senator Seekins:

Thank you for introducing SB 67, “Alaska Medical Injury Compensation Reform Act of
2005”.

| strongly support the passage of this bill.

The availability of affordable medical liability insurance is increasingly becoming a
problem in the State of Alaska. Ifthis trend continues, the quality and access to health

care in our state will be harmed.

Passage of similar reform bills in other states have yielded direct benefit for the overall

population and has allowed both primary care and specially physicians to continue to_
practice efficient and effective medicine. The similar reform bills have not limited the
ability of patients to seek legal redress when warranted.

Please work towards the passage of this bill. In both urban and rural areas, our state has a
physician shortage. Passage of SB 67, in addition to allowing Alaskan physicians to
continue to practice, will help in recruiting much needed new physicians.

Let me know if you have any questions or desire additional information.

Norcarnk/

Richard L. Hutchison, M.D., F.A.C.S.

Member o( the American Society of Plastic & Reconstructive Surgeons
Board Certified by the American Board ol Plast.c Surgery
Fellow American College ol Surgeons



The \biceof Sall Business*

ALASKA

National Federation of Independent Business
Statement of Support for SB 67

Medical Liability Reform
February 9, 2005

The Alaska Chapter of the National Federation of Independent Business has 2,500 members, making it
the largest small-business advocacy group in the state.

This legislation provides an award limit of $250,000 for non-economic damages for personal injury
claims against health care providers. NFIB/Alaska fully supports this legislation. It is important to
emphasize that this in no way limits economic damages which include past and future losses for wages
or employment opportunities and costs for past and future health care services and products. The limit

is for non-monetary losses such as pain and suffering.

Alaska’s current law sets a $400,000 non-economic damage limit with higher awards available for
serious injuries. This has effectively eliminated the hard cap since all injuries are argued to be serious.

Other states have seen positive results by limiting the amount awarded for pain and suffering.
According to a study conducted by the RAND Corporation, a California-based research organization,
the State of California’s medical liability law which includes a $250,000 cap on non-economic
damages has reduced awards by an average of 30 percent. Their law also limits payment to plaintiffs’

lawyers, which have dropped 60 percent.

NFIB and other business groups support medical liability reform across the nation because of the
rising costs of health care and access to health care for their employees. The medical liability crisis is
estimated to add between 5and 9 percent to the overall health-care costs in the United States. The
skyrocketing costs of medical liability insurance have caused a crisis in many states with the loss of
doctors willing to do business in their state. Due to the uncertainty in Alaska’s liability insurance
market young physicians have better choices than Alaska and it is difficult, to attract new doctors. As

in some other states, Alaska needs to work to change that.
Vote YES on Senate Bill 67

Submitted by Thyes Shaub on behalfof NFIB/Alaska.

National Federation of Independent Business - ALASKA
217 Second St., Suite 206 «Juneau, AK 998"’ «907-463-5118 «Fax 907-463-5128 ewww.NFIB.com
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February 10,2005
Senator Ralph Seeking
Re: Support for Senate Bill 67

Dear Senator Seekins;

Thank you for your efforts to control the unending exponential increases in health
insurance premiums. 1 know this step is not going to completely fix the problem, but it is
a step.

I own a retail clothing and footwear store in Juneau. Wc have always provided health
insurance benefits for our employees, but soon we will not be able to cover our
employee's insurance needs if every year | receive apremium increase of on average
15%. We have had to increase deductibles and self-insure to make up the difference to
employees if they have a big claim. This cannot continue forever, scon we’ll run out of
tricks.

| feel like we have been more than doing our part to control costs. Now it is time for the
other parties involved to do their part. | understand completely both the economic and
the non-economic side of this equation and it’s effects on the worker and their family as
my wife suffered a serious back injury many years ago while on thejob. The current
situation is out of control.

Good luck inyour quest. Part of the problem is the people fighting the battle are “well
heeled” enough to not have the problem of covering rising premiums be real enough for
them, among other things...

Regards,

Ron Flint
President, The Nugget Alaskan Outfitter



Richard L Hutchison, M.D., FACS.

Plastic & Reconstructive Surgeon

1919 Lathrop Street « Suite 101 < Fairbanks. AK 99701-5956 « 1907) 451-9775

Senator Ralph Seekins
State Capitol, Room 125
Juneau, AK 99801-1182

Dear Senator Seekins:

Thank you for introducing SB 67, "Alaska Medical Injury Compensation Reform Act of
2005”.

| strongly support the passage of this bill.

The availability of affordable medical liability insurance is increasingly becoming a
problem in the State of Alaska. If this trend continues, the quality and access to health
care in our state will be harmed.

Passage of similar reform bills in other states have yielded direct benefit for the overall
population and has allowed both primary care and specially physicians to continue to
practice efficient and effective medicine. The similar reform bills have not limited the
ability of patients to seek legal redress when warranted.

Please work towards the passage of this bill. In both urban and rural areas, our state has a
physician shortage. Passage of SB 67, in addition to allowing Alaskan physicians to
continue to practice, will help in recruiting much needed new physicians.

Let me know if you have any questions or desire additional information.

Richard L. Hutchison, M.D., F.A.C.S.

O .

Member of Ihe American Society of Plastic & Reconstructive Surgeons
Board Certified by the American Board of Plastic Surgery
Fellow American College of Surgeons
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POSITION APER ON SENATE BILL 67
Alaska Action Trust

INTRODUCTION

In A*ska, to suggest that there is a medical malpractice crisis is at best
disingenuous and atworse fraudulent. In short, there is no empirical evidence to
support the proposition of a relationship between radical malpractice premiums,
medical malpractice litigation and availability of health care providers.

If tf, s proposed legislation passes, you will be responsible for eliminating the ability of
stay at home moms and dads, retired or elderly citizens, children, and those with
subsistence lifestyles or limited incomes to bring claims against negligent or even
reckless doctors or other health care providers. This will be true even when they are
blinded, maimed, suffer serious neurological injuries, rendered sexually dysfunctional or
even Kkilled by medical malpractice. W hat makes this proposed legislation even more
egregious is that the entire premise for its utility is based upon anecdotal information,
unsupported by credible empirical evidence and indeed is contrary to conclusions
reached in existing and reliable studies.l Even more appalling, there is no
coriesponding assurar e from those most benefited (the insurance industry) that the
legislation will have any effect whatsoever on medical malpractice rates.

THE HISTORY OF TORT REFORM IN ALASKA

While the following discussion will illustrate the points referenced above, a brief
chronolcgical history of similar tort relorm efforts in the State of Alaska demonstrates
that capping or limiting damages will have absolutely no effect on medical malpractice
insurance rates or the availability of medical malpractice insurance to doctors in Alaska
or the availability of health care in Alaska.

Studies repeatedly relied upon by the insurance industry and health care
providers pushing similar legislation have bheen widely discredited. The Milliman report,
for instance, relies on data from the National Practitioner Data Bank (NPDPj that has
been slammed by the Government Accounting Office (GAO). (See, e.g., GAO:
“National Practitioner Data Bank: Major Improvements are Needed to Enhance Data
Bank’s Reliability," Nov. 2000; Mary Jane Fisher, “GAO Report Slams National
Practitioner Data Bank," National Underwriter, Jan. 1, 2001). It also fails to adjust any
of its figures for medical inflation to offset its conclusion that medical malpractice losses
have risen 32% over the last decade in states without caps. When adjusted for 51% in
medical inflation for the same time period, paid losses are actually falling.



Dating back to 1976 with the passage of A.S. 09.55.548, medical malpractice insurers
and health care providers have enjoyed a unique benefit unavailable to other insurers or
private citizens. A.S. 09.55.548(b) in effect immunizes these entities and individuals
from payment for all past medical expenses incurred as a result of physician and/or
health care malpractice paid by private health care plans.

This has resulted in a significant windfall to medical maipractice carriers (and uninsured
health care providers) since a private health care plan has no subrogation rights under
the statute. The only exception to this windfall is when the collateral source of payment
is governmental or quasi governmental such as under Medicare, Medicaid or federal
employees who are insured under the federal health care plan. In many cases, this
results in savings totaling hundreds of thousands of dollars which are absorbed,
unfairly, by other health care plans and ultimately by the citizens of this state through
higher health care premiums.

In 1978, again at the urging of medical malpractice insurance carriers and health care
providers, the Legislature passed A.S. 09.55.536 requiring the appointment of expert
advisory panels in all medical malpractice actions. These panels were appointed by the
court and reviewed claims brought by injured Alaskans to determine whether or not
malpractice had occurred and, if so, whether the malpractice had caused the patient's
injuries. The purported basis for this legislation (as argued by its proponents) was to
eliminate or at least minimize frivolous malpractice claims. While the efficacy of the
expert advisory panel was always questionable, ithas been all butabandoned by health
care providers themselves and isno longer requested (itis waived in virtually all cases).

In 1986, the Legislature enacted tort reform legislation placing damage caps on non-
economic damage. That legislation capped non-economic damages for injuries that did
not result in severe permanent physical impairment or severe disfigurement to
$500,000. There was no cap, however, on those injuries that did result in severe
permanent impairment or severe disfigurement,

In 1997, sweeping tort law revision was enacted by the Legislature. The previous cap
on non-economic damages in cases involving physical injury was reduced to $400,000
(or the injured person’s life expectancy multiplied by $8,000) A definitive cap was placed
on cases involving severe permanent physical impairment and severe disfigurement of
$1,000,000 or the injured persons life expectancy in years multiplied by $25,000. In
other words, to exceed the $1,000,000 limitation, a person’s life expectancy would have
to exceed 40 years.2

While the 1997 changes benefited all insurance carriers in the state of Alaska, health

We mistakenly advised the Committee last week that the cap on non-economic
damages was the lesser of $1,000,000 or a multiplier of a person’s life expectancy.
After reviewing the statute, we realized our mistake. Our oversight underscores the
rarity of any claim for non-economic damages exceeding that threshold.



care providers were given additional protection in the form of limiting expert witnesses
who could testify on behalf of an injured Alaskan in medical malpractice actions.

A.S. 09.20.185 was enacted requiring that only board certified physicians having
expertise and training directly related to the particular field or matter at issue would be
allowed to testify regarding standard of care. This requirement is now necessary even
though the offending doctor is not board certified in any practice group or specialty.
Needless to say. this has made iteven more difficult to obtain expert witnesses to testify
against offending doctors, particularly since the same doctors belong to national
organizations and often know each other personally.

In the face of these sweeping reforms, the insurance industry has repeatedly argued
that tort reform benefits policyholders and the nublic at large. To date, there have been
no reductions to my knowledge in any insurance rates charged to individual Alaskans.
The current legislation that will benefit only health care providers will result in the same
outcome. There will be no reduction in health care costs and no reduction in medical
malpractice premiums charged in the state of Alaska. As discussed below, this has
been repeatedly demonstrated throughout the United States.

THE HISTORY OF MALPRACTICE PREMIUMS IN ALASKA

To best illustrate this point, it is helpful to review the medical malpractice premiums
charged in this state dating back to 1993 and compare those to California, the state
much touted by the insurance industry because of its previously imposed caps on non-
economic damages through the Medical Injury Compensation Reform Act (MICRA).
Although the only published premium information readily available deals with the
specialties of Internal medicine, General Surgery and OB/GYN, these seem to be the
specialties of most concern at least by those physicians and health care providers who
testified before the House Judiciary last week.

A cursory review of the premiums charged illustrates the utter lack of credibility of the
positions taken by this legislation's proponents. An important thing to remember when
reviewing the premiums discussed below is that these are the amounts charged by the
malpractice carriers. Both NORCAL and MIEC (the current and historical dominant
carriers in the Alaska market) give credits back to their insureds. These credits are not
reported in the data available but it is highly likely that these credits would further
substantially reduce the published premiums paid by individual health care providers.4

Medical Liability Monitor [MLM] of Chicago publishes annual rate surveys from
premium submissions provided by medical malpractice carriers or obtained directly from
state insurance departments throughout the United States.

4 MLM notes in all of its annual surveys that such credits, discounts andother
factors can greatly diminish and sometimes completely offsetrate increases. None of
the surveys reflect this data, however.



In 1993, NORCAL's premium rates were $12,102 for Internal Medicine doctors, $37,750
for General Surgeons, and $64,518 for OB/GYN's. MIEC’ premium rates for the same
specialties were $5,487, $19,752, and $32,916 respectively. From 1994 through 1996,
NORCAL's rates remained relatively stable. In 1994, MIEC raised its premiums for
General Surgeons and OB/GYN’ to $38,228 and $63,712 respectively. In 1995, MIEC
reduced those rates by about 10 percent.5

Between 1997 and 1999, premium rates actually decreased significantly. NORCAL's
rates dropped to $8,770 for Internal Medicine doctors, $28,587 for General Surgeons,
and $48,706 for OB/GYN's. MIEC reduced its rates to $8,172, $29,420, and $49,032
respectively.6

There is no dispute that during this time frame and extending into 2001, most carriers in
most states were reducing malpractice premiums because of intense competition in the
industry. This competition was reflected in the state of Alaska by the joining of at least
two other malpractice carriers to the competitive market.7 The introduction of new
carriers into the competitive market was a national phenomenon. Fierce competition
continued to drive down rates for medical professional liability insurance in 1997.8 1In
1999, medical malpractice carriers had been battered from several years of brutal
competition, with price cutting the name of the game, even when it meant selling below
the break-even point.9

Back then, leaders in the industry were optimistic that the market would "harden" over
the next three years.10 Then vice president of Florida Physicians Insurance Company,
Melodee Dixon, stated, "It will take that amount of time [three years] for claims on
policies written at today's grossly inadequate rates to shake out.”

Everyone in the industry during this time frame recognized that the amount of

MLM annual surveys for 1993-1995.
6 MLM annual surveys for 1997-1999.

Although other carriers may have been inthe Alaska market during this time
frame, the only entities reporting premiums to MLMappear to beNORCAL,MIEC and
joined in 1996 by Physicians Ins. Ex. of Washington and Doctors Co. in 1997,
Northwest Physicians Mutual began reporting in 1999. |Itis unknown when CNA began
writing coverage in Alaska.

8 MLM annual survey comments, 1997,

"Medical professional liability writers express a very pragmatic, but somewhat
optimistic outlook about their market niche. Battered from several years of brutal
competition, with price-cutting the name of the game, even when it means selling below
the break-even point, these insurers nevertheless think that a market shake-out will
come." MLM annual survey, 1999,

10 Market "hardening" is discussed, infra.



competition in the industry was causing drastic price cutting and ex “sing numerous
carriers to significant financi.il risks in the future. These risks were self-inflicted and the
resulting losses from malpractice claims were anticipated and predicted by competent
actuaries.

The trend of lower malpractice premiums continued through 2000 in the state of Alaska.
In 2001, as competition in Alaska and the national market waned, the predicted market
"hardening" began to take form. Those carriers that had engaged in risky ifnot reckless
underwriting began to pu'l out of markets in this state and across the United States.
Notwithstanding, the ma'oractice premium rates in Alaska remained unchanged at
MIEC through 2002 and were increased only slightly by NORCAL. 1In 2001, NORCAL
raised its rates to $9,580 for Internal Medicine doctors, $30,872 for General Surgeons,
and $52,600 for OB/GYN's. 11

In 2003, with the market firmly "hardened," the rates from both carriers increased.
NORCAL raised its rates for Internal Medicine doctors to $11,209, for General Surgeons
to $36,122 and for OB/GYN's to $61,545. MIEC's premium rates were $7,432, $26,748,
and $44,580 respect'yely. Notwithstanding, the premiums charged for 2003 were less
than those charged by NORCAL for the same practice specialties in 1293, 1994, 1995,
1996 and only slightly higher than those charged in 1997 and 1998. The premium rates
charged by MIEC in 2003 were less than those charged by the carrier in 1994, 1995,
1996, 1997, 1998, 1999, and only slightly higher than the premiums charged in 2001
and 2002.12

The significance jf this rate comparison is even greater when comparing the discounted
value of 2003 c jllars with the previous years of lower premium rates. In short, these
figures reflect ¢cn actual reduction in malpractice premiums over this time period when
viewed in that light without considering the premium credits refunded to health care
providers over th s same time period. Moreover, when comparing these premiums to
the inflation rate jf health care costs (and resulting income to | hysicians), itis clear that
these rates hava not resulted in any increase to the cost of malpractice insurance
premiums to health care providers in Alaska through 2003,

THE CALIFORNIA EXPERIENCE

Since California’s non-economic damage cap legislation seems to be the model being
touted by the proponents of this legislation, it is helpful to review th medical
malpractice premiums charged in that state.

Between 1291 and 1997 In California, the medical malpractice premiums for internal

medicine doctors, general surgeons and OB/GYNs remained relatively constant
between 1991 and 1997. The premium rates charged by NORCAL over that time

MLM annual survey 2000-2001.

MLM annual survey 2003.



period for Internal Medicine doctors ranged from $5,692 to $9,472, for General
Surgeons, $18,916 to $29,440, and for OB/GYN's, from $31,624 to $49,208. MIEC's
premium rates were $5,776, $20,792, and between $34,648 and $39,268 respectively.13

Of particular note, and as recognized by numerous commentators, the reason for the
relative consistency o'-er this time period had little or nothing to do with medical
malpractice non-economic damage caps.

In 1975, California enacted the Medical Injury Compensation Reform Act (MICRA) that
placed a cap of $250,000 on non-economic damages in medical malpractice actions.
MICRA was touted by the insurance industry and health care practitioners as the
solution to the "malpractice crisis" and the solution to increasing malpractice insurance
rates. By 1988, however, medical malpractice premiums were 190% higher than 1976
levels (40% when adjusted for inflation to 2001 levels;.14

In 1988 California voters passed Proposition 103, an insurance reform proposal. This
proposition rolled back insurance rates 20% and froze rates for one year. It mandated
billions of dollars worth of refunds to policyholders and created a system that required
approval of insurance rates, allowing the insurance Commissioner to deny rate
proposals that were too high or too low to be actuarially justified. It is following this
proposition through 1996 that malpractice insurance rates actually stabilized.15

Beginning in 1997, insurance rates in California again began to increase substantially.
In 1997, NORCAL's premium rates for Internal Medicine doctors ranged up to $9,472,
for General Surgeons, up to $29,440 and for OB/GYN’s, up to $49,208. The rates
continued to increase slight;, between 1999 and 2001. Since that time, through 2003,
the rates have increased to ranges up to $25,178, $58,830, and $77,814 respectively.
During this same time period, MIEC's premium rates have increased from their 1996 -
1998 rates to a range up to $9,305, $27,682, and $50,340 respectively. Accordingly,
even with MICRA reform, malpractice rates have steadily risen in California ;.nd are
comparable to or substantially greater than malpractice premium rates charged n this
state by the same companies notwithstanding the lack of additional caps on non-
economic damages.16

THE INSURANCE INDUSTRY ADMITS THAT CAPS WILL NEITHER REDUCE
PREMIUMS NOR ARE CAPS RELATED IN ANY WAY TO THE AVAILABILITY OF
HEALTH CARE

MLM annual surveys, 1991-1997.

How Insurance Reform Lowered Doctors Medical Malpractice Rates in California,
The Foundation for Taxpayer and Consumer Rights, February 10, 2003, excerpted from
N.C. trial lawyers expose on malpractice rates in N.C.

15 Id.

16 MLM annual surveys, 1996-2003.



Misinformation regarding the efficacy of caps on non-economic damages and purported
decreases in medical malpractice premiums has been disseminated by health care
providers and malpractice insurers in other states as well.

In Florida, after pushing through a sweeping medical malpractice bill in August with a
promise to reduce ever-increasing insurance premiums for Florida's physicians,
malpractice insurance carriers followed up the bill's passage with a request to increase
premiums by as much as 45 percent.17

In 2003, Oklahoma passed a tort reform bill that included a severe cap on
compensal on available to certain medical malpractice victims. Following passage of
that bill, tne insurance company owned by the state medical association requested an
astounding 83 percent rate hike which was subsequently approved on the condition that
itbe phcsed-in over three years.18

In January 2003, Ohio lawmakers enacted a cap on compensation for patients injured
by medical malpractice. Almost immediately, all five major malpractice insurance
companies in Ohio announced that they would not reduce their rates. One insurance
executive predicted hiscompany would seek a 20 percent rate increase.19

This should come as no surprise to those familiar with the insurance industry and
particularly with malpractice carriers.

Bob White, president of First Professional Insurance Co., the largest medical
malpractice insurer in Florida stated that "no responsible insurer can cut its rates after a
[medical malpractice tort reform) bill passes."20  CIliff Webster representing the
W ashington State Medical Association and Chairman of the Washington Liability
Reform Coalition told the Washington State Legislature, House Judiciary Comm ittee in
2003 that "I don't think we would argue that the premiums are likely to go down."2L

See, e.g., Julie Kay, "Medical Malpractice; Despite Legislation that Promised to
Rein in Physicians Insurance Premiums, Three Firms File For Big Rate Increases,”
Palm Beach Daily Business Review, Nov.20, 2003.
18 BestwWire, Dec. 2, 2003.

Laura Bischoff, "Taft Signs Malpractice Reform Bill; Cap on Awards for Pain and
Suffering," Dayton Daily News, Jan. 11, 2003; Andrew Welsh-Huggins, "Doctors
Pushing for Short-Term Relief From Malpractice Rates," Associated Press, Jan. 10,
2003; “Despite New Law, Insurance Companies Won't Lower Rates Right Away,"
Associated Press, Jan. 9, 2003.

20 Palm Beach Post, Jan. 29, 2003.

Testimonial excetpt from testimony before the Washington State Legislature,
House Judiciary, Feb. 21, 2003.



Sherman Joyce, President of the American Tort Reform Association candidly
acknowledged, "We wouldn’t tell you or anyone that the reason to pass tort reform
would be to reduce insurance rates."22 James Robertson, Assistant Vice President and
Associate Actuary for SCPIE Indemnity Company (California’s second largest medical
malpractice insurer) stated "while MICRA was the Legislature's attempt at remedying
the medical malpractice crisis in California in 1975, :t did not substantially reduce the
relative risk of medical malpractice insurance in Caluornia." He made that statement in
a written response to a question from an administrative law judge overseeing the case
in which his company had requested another 15.6% rate hike.

In short, virtually every reliable empirical source underscores the certainty that limiting
an injured persons access to the court system for damages has little or nothing to do
with insurance premiums for the cost of health care delivery.

In January 2004, the Congressional Budget Office (CBO) concluded that legislation to
cap damages in medical malpractice lawsuits would do little to hold down health care
spending or eliminate the practice of defensive medicine. Moreover, the report found
that medical malpractice insurance premiums have increased in part because of
reduced income from insurer investments and short-term factors in the insurance
market. The report found that although malpractice insurance premiums are somewhat
lower in states with caps on damages, even a large savings in premiums would have a
small impact on total health care spending because malpractice insurance costs
account for less than two percent of health care spending. The CBO concluded that
caps on damages in malpractice suits would not likely end the practice of defensive
medicine. That is because physic ans who practice defensive medicine rray do so less
because they fear liability than to generate more income. Equally compelling, the GAO
concluded that many reported shortages of health care services [based on thesu
factors] could not be substantiated or did not widely affect access to health care.23

In a sweeping and thorough investigation for AIR under the direction of Mr. Robert
Hunter (former Federal Insurance Administrator and Texas Insurance Commissioner) it
was determined that insurers make most of their profits from investment income.
During years of high interest rates or excellent returns in the market, insurance

"Study Finds No Link Between Tort Reforms and Insurance Rates, Liability
Week, July 19, 1999,

3 Congress Daily, Jan. 13, 2004. The same argument of "fleeing” doctors and fear
of inability to attract new ones has been completely debunked in Washington. Doctors
for Medical Liability Reform claimed that 500 doctors had left the state between 1998
and 2004. They failed to mention, and did not research, however, how many doctors
had moved to Washington over the same time frame. According to the 2003 GAO
report, there were more doctors per capita in 2001 than in 1998. Moreover, despite
arguments to the contrary, there was no indication that health care delivery was being
curtailed or eliminated. Carol Ostrom, "Contrary to Ads, Doctors Replaced, Clinics Still
Open," seattle Times, Feb. 23, 2004,



companies engaged in fierce competition for ptemium dollars to invest and maximum
returns. They severely under price premiums for policies and insure very poor risks to
get premium dollars to invest. This is known as the "soft" insurance market. When the
investment climate turns sour, however, the industry responds by sharply increasing
premiums and reducing coverage, creating a "hard" insurance market, usually
degenerating into a "liability insurance crisis."24 This is precisely what is proven
conclusively by reviewing the comments and premium surveys discussed above.

Moreover, the Hunter report concluded that since the early 1980', medical malpractice
paid claims per doctor has tracked (approximately) medical inflation. In fact, inflation-
adjusted payouts for physicians dropped between 2000 and 2002 25 This data confirms
that neither jury verdicts nor any other factor affecting total claims paid by insurance
companies that write medical malpractice insurance have had much impact on the
system’s overall costs over time. Even more compelling, since 1975, the data shows
that in terms of constant dollars, per doctor written premiums, the amount of premiums
that doctors have paid insurers have gyrated almost precisely with the insurer's
economic cycle which is (again) driven by such factors as changing insurance rates,
mismanaged business and accounting practices as well as other causes.26

MEDICAL MALPRACTICE IN ALASKA - THE REALITY

Insummary, what is being touted as a basis for the passage of this legislation is without
merit. The following facts underscore why this legislation is bad for Alaskans.

1 Fact: Citizens who are elderly or retired, citizens living a subsistence lifestyle,
stay at home parents, and children will be without any legal remedy for even the most
egregious instances of medical malpractice. Since they have little or no economic loss,
they will not be able to obtain legal counsel to pursue a medical malpractice claim even
if they are blinded, crippled, maimed, rendered sexually dysfunctional, or die after a
sustained period of suffering. The cost of bringing such claims will easily exceed any
potential recovery.

Real-Life Examples:

Linda McDoupal — this is the much-publicized case involving the 46-year-old Navy
veteran who underwent a double mastectomy after mistakenly being diagnosed with an
aggressive breast cancer. Her pathology results had been mistakenly switched with
another woman who in fact had breast cancer. This woman is now horribly scarred for

Americans for Insurance Reform, Medical Malpractice Insurance: Stable
Losses/Unstable Rates in Wyoming, Feb. 2004.

sl Id.
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life.

Jennifer - Jennifer was a beautiful and vibrant 12-year-old Alaskan who was
misdiagnosed twice over a three-day period with gingivitis. She was actually suffering
from acute leukemia, which was very treatable and survivable but requires a timely
diagnosis and urgent medical intervention. This could have been determined with a
simple and inexpensive blood test. Unfortunately, given the delay in her diagnosis, she
hemorrhaged and died before she could be properly diagnosed. Although this was a
clear-cut case of negligence, over $100,000 in out-of-pocket costs were expended
before the case settled. Under the proposed legislation, this case could never have
been prosecuted and Jennifer, her parents, and three siblings would have been without
any remedy at all.

Susan - Susan was an Alaskan in her early 30’ when she was misdiagnosed and
refused treatment by several health care providers over a five-day period.
Unfortunately, she was suffering from a well-known medical and orthopedic emergency
known as cauda equina syndrome. By the time she was finally correctly diagnosed, she
had suffered permanent saddle anesthesia (no feeling from her waist to her mid thigh);
permanent lower extremity neurological injuries requiring leg braces; and intermittent
bowel and bladder dysfunction. Under this legislation, since she could still work at her
profession, she would be left with a remedy of $250,000. Despite clear-cut negligence,
costs of over $200,000 were expended before settlement was reached.

Traven - Traven was an adventurous eight-year-old Alaskan boy who sustained lower
extremity burns that were entirely survivable and treatable. Unfortunately, due to a
series of medical mistakes, he languished for days with an increasingly more severe
infection and ultimately lapsed into a coma (with his parents present). He was finally
flown to Seattle Children's Hospital where he died. Under this legislation, it would be
financially difficult or impossible to bring this claim since his entire family, like Jennifer's
above, as well as his estate would be limited to $250,000 in non-economic damages.
Although an economic loss to his estate could be claimed, those losses are more
diffici it to establish for children and are usually so low as to not warrant prosecution of a
claim absent non-economic damages.

Mrs. Strong ~ Mrs. Strong was a 32-year-old Alaskan mother of two children who was
drastically over dosed with a highly caustic chemotherapy drug. The overdose was
approximately 8 times what she was supposed to be given and was repeatedly
administered over the course of 4 days. She died a horrible death, essentially burning
up from the inside out over the course of 6 days. She never had a chance to say
goodbye to her children, husband, or her parents. Since she was a mom and
essentially out of the work force, she would have had little economic loss and, under
this bill, her estate and entire family would be limited to $250,000 in losses.

These are only a few of the many actual cases that we can provide this committee as
concrete examples of why this bill works such gross inequities on the innocent people in

10



our State who are the most vulnerable. If you would like to hear about them, please
advise and we will provide additional summaries.

Fact: The passage of this legislation will have no impact on medical malpractice
premiums in this state and will have no impact on the ability to attract health care
professionals to practice here. Other than anecdotal and unsupported comments to the
contrary, there is absolutely no evidence to suggest that health care providers stay
away from Alaska because of medical malpractice insurance premiums. Indeed, it is
considered one of the top 75 places in the United States to practice medicine.27 This is
based in no small part on the lack of managed-care. Further, according to the State
Medical Board, the number of medical board licensees has more than doubled since
1985.28 As discussed above, the argument that the lack of caps discourages doctors
from practicing has been posited and rejected by the CBO and others.

Fact: The Institute of Medicine reported three years ago that as many as 98,000
Americans die annually from medical errors in hospitals. On December 12, 2002, the
New England Journal of Medicine reported that 4 out of 10 .Americans and 1 out of 3
doctors say that they or their family members have been the victims of a preventable
medical error; 10% of doctors say that a family member died as a consequence.29 How
will this legislation address these problems other than to make it financially easier on
negligent health care providers and their insurance carriers?

Fact: Repeat offender physicians are responsible for most medical errors.
According to a study recently conducted in North Carolina, 3.2% of North Carolina
doctors had paid out two or more medical malpractice settlements to patients but were
responsible for a total of nearly 42% of all payments reported to the National
Practitioner Data Bank.30 A study conducted by researchers at Vanderbilt University
found that doctors with a history of malpractice claims can be expected to have
"appreciably worse claims experience" than other doctors in the future.3l This
legislation would protect those health care providers by sharply limiting their exposure
for continued malfeasance.

Fact: Medical Malpractice insurance costs are declining as a percentage of
physician expenses. A recent USA Today report stated that, on average, doctors

Modern Physician, “The List”www.modernphvsician.com.
Chari "Total Medical Board Licensees by Fiscal Year, 1985-2003 Division of Occupational

Licensing
2 New England Journal of Medicine, December 12, 2002.

Medical Misdiagnosis in North Carolina, Public Citizens Congrecs Watch, April
2003.

"Medical Malpractice Experience of Physicians: Predictability or Haphazard?”
Journal ofthe American Medical Association, 1989--cited in Medical Misdiagnosis, 1d.
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currently pay 3.2% of their revenue for medical liability insurance.32 1In 1987, medical
malpractice insurance costs were, on average, 12.1% of the physician's total expenses.
In the ensuing decade that share was cut in half, falling to less than 7% of total
expenses in the late 1990’. Based on the most current statistics available from the
American Medical Association, there is a clear and consistent decline in medical
malpractice costs ac a percentage of a physician's total expenses.33

Fact: Medical malpractice cases make up a very small percentages of cases filed in
Alaska.

Fact: Most medical malpractice verdicts in Alaska are in favor of the defendant doctor.

In conclusion, this is without a doubt the most offensive example of self-interest
legislation proposed in the last 25 years in Alaska. It is utterly without any reliable
factual support for the premise of its proposed utility. It will only serve to benefit the
insurance industry and those physicians who engage in negligent and sometimes
reckless misconduct. While there are relatively few cases filed in this state alleging
medical malpractice, this legislation will severely impact if not entirely eliminate a
substantial portion of legitimate and worthy claims. It will leave horrifically injured
patients and their families with a lifetime of misery, pain, and suffering with no remedy.

There is a substantial statistical chance that this legislation will affect one or more of you
or a member of your family on a very personal basis during your lifetime. When you
consider that it is estimated by health care safety monitors in Alaska that over 30
percent of providers don't even wash their hands before examining a patient, the
chances of negligently passing on infectious disease is very high. 34 At least consider
your safety and the safety of others before passing this grossly unfair legislation.

Very Truly Yours,

The Alaska Action Trust
Melissa Fouse, Executive Director

2 "Hype Outraces Facts in Malpractice Debate," usA Today, March 3, 2003.
3B American Medical Association, Socioeconomic Characteristics of Medical

Practice, 2000 as quoted from N.C. trial lawyer expose.
3 Anchorage Daily News, March 2. 2004, Page D-1 “Patient Power"
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Medical Malpractice Caps

Compawl%a{ %%Irl]f%rgla UndebMICRA E)aéll States

onomic Damage Laps
(Average Actual Premium - Same Source As HHS “Report”)
3D n AAr aPJ -------------- $27,570 -------
$25,451
$25,000
$20,000
Countrywide California

» California Has The Most Restrictive And Severe
Medical Malpractice Caps In The Country

» The Source Used By The HHS “Report”
Indicates That Premiums Are 8% Higtic,

» Deterring Malpractice Is The BestWay To
Bring Down Costs & Protect Our Families

SOURCE: Medical Liability Monitor, 2001. Dollar values represent the combined average of all premiums presented for OB/GYNs,
Internists, and General Surgeons among the selected states, 2000-2001. Texas, Maine and New Jersey have caps that apply only

in cases of wrongful death. Ifthese states are added, the average rises to $26,105 and California premiums are 6% higher than the
countrywide average.



Doctors Don't Like California

Census Bureau Says Doctors Are Fleeing California

The U.S. Census Bureau reports that over the past decade, California has fallen

from eighth to 12t place in the nation in per capita ratio of doctors to population.
http://Aww.are-assn.av/sci-nubs/amens/pick AbihiNE14.henAcBIKA

California Newspaper Says Doctors Fleeing California

California doctors are headmg for small towns in such states as Texas, Alapama
and North Caroling where dottors say they have considgraoly more control over
their medical decisions, get paid a fair fee'for their services and can afford to live
com]‘ortab!)(. Ofthose dactors not clearing out of the area, a good number are
retiring early or chan%n%professmns.
Slmportannl]y: Texas, Ala

onecononfic damages)

ama and North Carolina all do not have any caps on

Intp=//Anw. svn.covarchinves/saratotlnons/01.17 0 Vao.a-QLPTiumi

Study Shows New Doctors Don't Want To Go To California

Indicators o,fsi?nificant Physi,cian dissatisfaction with medical practice and
physician flight from California are dramatic. There appear to he widespread
nroblems recruiting new physicians.

GalrformiiaMedical Association. 2001 Fhysician Sunvey Airdings. ““And Then There Werre Nore."" pege Tl

California Doctors Wouldn't Choose California Again

Indicators o_fsi?nificant Ph sician dissatisfaction with medical pratice and
physician flight from Califdrnja are dramatic. There aﬁpe,a[ to he widespread
Problems recruiting new physicians. Only a third of physicians would still choose

0 practice in California if they had to do'it over today.
Califomia Mediical Association. 2001 Prysiician Survey Firdirgs. *’And Then There Werre Nore.”” pace Il

California Facing A Doctor Shortage Crisis

Negative career, professional and economic pressures in the California health
carg system are having the ultimate impact of causing physicians {0 leave
medicine and creating; hariers for others to practice in the state. If these trends
gﬁghggg California will face a dire situation that will parallel the current nursing

GalrfomiaMedical Association. 2001 Physiician Suney Airdirgs. ""And Then There Werre None.”” pege 18
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Doctors Don't Like California

Many Doctors Fed Up And Quitting Thelr Practice

CMA (The California Medical Association) has for the past several years
received serious and substatntjal reports from D Xsrcrans and gatrents about
access to care roblems Wrthrnte physician grapevine, discontent among
octorT 1S wid e Jt expressed. Hungreds of physicians throughout the state report

their plans to quit practice in California
Galirfomia Mediical Association. 2001 Phwsiician Sunvey Ainrdngs.. “And Then There Werre None.”” pege 18

OB/Gyns Fed U

The Santa Rosa OB/Gyn medical Groy (ﬁ) lost two of Ifs five ?Tractrtroners Amon%
hem was Dr. Thomas Garrett, who said. It was slowly becoming more ditficult

Be a.good, caring physician.
GalrformiiaMedical Association. 2001 Fhysiician Sunvey Aindirgs. “"And Then There Werre Nore.”” pege 18

Medical Care Dela%/ed In California Because Of Crisis

Dr..Harvey Cohen c airman o the Department of Pediatrics at Stanford
Unrversrty Schoo of Medicine escrrbes shortagtres I numerous pediatric

specialties, This d esntme% n the patient doesn™t get care, he said. It means they
ay have to wait three months or fonger for an ap%orntment

Galirfomia Medical Association. 2001 Fhysiician Sunvey Aindings. *"And Then There Werre Nore."* pege 18



Medical Malpractice Insurance

Would You Choose California AgainP

Asked Of California Doctors -2001

35%

S

65%0

» Only About AThird Of Current Doctors Would
Choose To Practice In California Again

» MICRA Hasn't Made California Desirable To Docs

» Deterring Malpractice Is The DestWay To
Dring Down Costs & Protect Our Families

«Source: American Medi -I Association. And Then There Were None: The Comino Physician Supply Problem. Page 20.
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Medical miscalculation creates doctor shortage

After a glut was predicted a decade ago, the number of physicians isn't keeping up
with the demands of a wealthy, aging population

By Dennis Cauchon
USA TODAY

TALLAHASSEE, Fla. — Retired fisherman Billy Bodiford was diagnosed with prostate cancer in October. The
doctor who found the cancer is the only urologist available in Taylor County. Fla. (pop. 19,200) — and he visits
just one day a month.

The doctor sent Bodiford from his hometown of Perry to Tallahassee 50 miles away for surgery. "You can't get the
type of operation Ineeded in my town," says Bodiford, 68, who was hospitalized for six days in December and is
feeling better.

Bodiford experienced what many Americjns may soon face: a shortage of physicians that makes it hard to find
convenient, quality health care. The shortage will worsen as 79 million baby boomers reach retirement age and
demand more medical care unless the nation starts producing more doctors, according to several new studies.

The country needs to train 3,000 to 10,000 more physicians a year — up from the current 25,000 — to meet the
growing medical needs of an aging, wealthy nation, the studies say. Because ittakes 10 years to train a doctor,
the nation will have a shortage of 85.000 to 200,000 doctors in 2020 unless action is taken soon.

The predictions of a doctor shortage represent an abrupt about-face for the medical profession. For the past
quarter-century, the American Medical Association and other industry groups have preaicted a glut of doctors and
worked to limit the number of new physicians. In 1994, the Journal of the American Medical Association predicted
a surpus of 165,000 doctors by 2000.

“It didn't happen," says Harvard University medical professor David Blumenthal, author of 8 New England
Journal of Medicineartie’e on the doctor supply. “Physicians aren't driving taxis. In fact, we're all gainfully
employe”, earning good incomes, and new physicians are getting two, three or four job offers."

The nation now has abou* 800,000 active physicians, up from 500,000 20 years ago. They've been kept busy by a
growing population and r.*w procedures ranging from heart stents to liposuction.

But unless more medical students begin training soon, the supply of physicians will begin to shrink in about 10
years when doctors from the baby boom generation retire in large numbers.

"Almost everyone agrees we need more physicians," says Carl Getto, chairman of the Council on Graduate
Medical Education, a panel Congress created to recommend how many doctors the nation needs. “The debate is
over how many."

Getto's advocacy of more doctors is remarkable because his advisory committee and its predecessor have been
instrumental since the 1980s in efforts to restrict the supply of new physicians. Ina new study sent to Congress,
the council reverses that policy and recommends training 3,000 more doctors a year in U.S. medical schools.
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Even the American Medical Association (AMA). the influential lobbying group for physicians, has abandoned its
long-standing position that an "oversupply exists or is immediately expected"

'The truth is, we don't know if there's a shortage of physicians." says AMA President John Nelson, a Salt Lake
City obstetrician. "It looks like there are enough physicians for the short term, but maybe we need more because
of the aging population."

The United States dramatically expanded the number of doctors being trained in the 1960s and 1970s, creating
two new physicians for every one that retired, says Richard Cooper,director of the Health Policy Institute at the
Medical College of Wisconsin.

But the production of new doctors has changed little since 1985. Today, new physicians roughly equal the number
of doctors retinng. Within a decade, baby boom doctors licensed in the 1960s, 1970s and 1980s will retire in large
numbers that will outstrip the 25,000 new doctors produced every year, Cooper says

The effective number of physicians v 'l fall even more, Cooper says, because doctors work shorter hours today.
“The public expects good, innovative health care, but we're not producing enough physicians lo provide it"
Cooper says.

The marketplace doesn't determine how many doctors the nation has, as itdoes for engineers, pilots and other
professions. The number of doctors is a political decision, heavily influenced by doctors themselves.

Congress controls the supply of physicians by how much federalfunding it provides for medical residencies — the
graduate training required of all doctors.

To hecome a physician, students spend four years in medical school. Graduates then spend three to seven years
training as residents, usually treating patients under suf rvision at a hospital. Residents work long hours for
535,000 to $50,000 a year. Even doctors trained in other countries must serve medical residencies in the USA to
practice here.

Medicare, which provides health care to the nation's seniors, also is the primary federal agency that controls the
supply of dociors. It reimburses hospitals for the cost of training medical residents.

The government spends aoout 511 billion annually on 100,000 medical residents, or roughly $110,000 per
resident. The number of residents has hovered at this level for the past decade, according to the Accreditation
Council for Graduate Medical Education.

In 1997, to save money and prevent a doctor glut, Congress capped the number of residents that Medicare will
pay for at about  ,000 a year. Another 20,000 residents are financed by Veterans Affairs and Medicaid, the
state-federal health care program for the poor. leaching hospitals pay for a small number of residents without
government assistance.

Medicare, which faces enormous financial pressure in coming decades, already spends 3% of its budget tro.iing
physicians and may not have the resources to spend more.

Cooper says the nation needs 200,000 more physicians because aging and wealthy countries demand more
health care.

The portion of U.S. income spent on health care rose from 8.8% in 1980 to 15.4% in 2004 and will reach 18.7% in
2014, according to Medicare estimates. That means more doctors are needed, whether it's for hip replacements
or prescribing new drugs.

Demographic changes in the medical profession also contribute to the need for more physicians. Nearly half of
new physicians are women, and studies show they work an average of 25% fewer hours than male physicians.
Cooper says.

Physicians older than 55 work about 15% less than younger doctors And medical residents have heen limited to
80-hour weeks since 2003, ending decades of 100-plus-hour weeks.

Most worrisome, the retirement of baby boom physicians means the number of doctors will start falling just as the
first baby boomer tu >70 in 201b, says Ed Salsbherg, a workforce specialist at the Association of American
Medical Colleges.

The United States stopped opening medical schools inthe 1980s because of the predicted surplus of doctors.
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The Association of American Medical Colleges dropped this long-standing view in 2002 with the statement; *1now
appears that those predictions may be in error.' Last month, it recommended increasing the number of U.S.
medical students by 15%.

Florida State University's College of Medicine, the first new medical school since 1982, will graduate its first class
this year Arizona, Nevada. California and Florida are considering opening additional medical schools. Other
states are considering expanding theirs.

Florida State won approval from lhe stale Legislature to become the nation's 126th medical school by
emphasizing family practice and other specialties needed in rural areas and inner cities where the doctor
shortage is already acute.

Florida State metical student Shannon Pricr, 34, plans to return to her hometown of Perry when she becomes an
obstetrician in 2010. She knows firsthand f  having tuo few doctors hurts Perry.

The only person in her family to attend s sge, Price worked in a munitions factory after high school. Laid off. ¢ .e
went to junior college, then became a nur e

"People go without health care in my h ..netowr," she says. "Women go five or six years without Pap smears.
We'd deliver babies Inthe emergency x>m. My family didn't go to the doctor, other than occasional visits to the
health department.”

Doctors' Memorial Hospital in Perry it paying Price's medical school tuition .0 encourage her return. "She could go
anywhere she wants in the country y>tshe wants to come back here,” hospital administrator Rick Brown says.
"We appreciate that."

Because physicians are affluent and m short supply, they tend to locate where they want to live — not, as
McDonald: or a Chinese restaurar might, where the most customers are.

Jackson Hospital, a 120-bed hospitn' in Marianna, Fla., a town of 6,200 an hour west of here, needs a urologist, a
radiologist, an ear, nose and throat r _icialist and a gynecologist. "It's supply and demand, and it's hard to get
doctors here," hospital administrator Charles Ellis says.

Particularly scarce are old-fashioned specialists — general surgeons, radiologists, anesthesiologists — who have
a wide range of duties. Jackson Hospit il has one radiologist who does the work of two or three doctors. He works
15to 18 hours a day.

New radiologists are not very interested n traditional radiology, Ellis says. They prefer cutting-edge radiology

using catheters to treat cancer, blood clots and other problems, which is more lucrative and has predictable
hours.

“It's hard to find a radiologist and orthopedic surgeon who want to focus on broken bones, especially at 3 a.m.,"
Ellis says. "But that’s what we need."

Some medical policy specialists say the USA doesn't have too few doctors, just poor distribution of them.

“We have more and more physicians taking are of fewer and fewer patients.* says Kevin Grumbach, chairman of
family and community medicine at San Franc sco General Hospital.

He says doctors gravitate to high-paying practices — such as sports medicine and total body scans — that serve
the wealthy and well-insured at the expense ol Medicare patients and others.

“It'’s wrong to think that we can produce more physicians and have them trickle down to where they are needed,”
says Grumbach, who favors a government-run, national health care system. “Investing billions of dollars to
produce it.ore doctors is a foolish way to spend money."

Others worry that more physicians will drive up the cost of medical care, not make it cheaper and more
accessible. Physicians will order more tests, more procedures and more drugs — without improving the nation's
health, they say.

"Doctors create their own demand," says physician Don Detmer, co-chairman of an Institute of Medicine
committee that, in 1996, recommended cuts in funding for medical residents “If we produce an abundance of
doctors, there's little incentive for the system to become more efficient." The Institute of Medicine is an
independent group created by Congress for advice on medical issues.
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But Cooper, a former medical school dean, says it’s foolish lo limit doctors as a way to control health care costs.
"Doctors donl dnve medical costs," he says. "Sickness does.

'‘We face at least a decade of severe physician shortages because a bunch of people cooked numbers lo support

a position that was obviously wrong." Cooper says. "This is a desperate situation. And we need to act now
because ittakes a long time to train a doctor.”
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NumKer of Alaskr Medical Malpractice Payments
Reported to the National Practitioner Data Bank
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Source National Practitioner Data Bank Annual Report 2003
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Source American Medical Association. "Physician Characteristics and Distribution
inthe U.S." (2003-2004 edition)



O bstetrics & Gynecology

Physicians in Obstetrics & Gynecology
Per 100,000 Women-2001

D 284
20
10
States W ithout OB/Gyn States With OB/Gyn
CapsOnDamages Caps GiTDaniages

» There Are 12.7% More OB/Gyn Physicians Per
100,000 Women In States Without OB/Gyn Caps

» Caps Do Not Attract Doctors

» Deterring Malpractice Is The BestWay To
Bring Down Costs a Protect Our Families

Source: Health Care Staie Rankings 2003. Morgan Quitno Press. Shttp://wAw.statestaIs.com). The followina states were classified
as having caps that affect medical malpractice cases broadly in 2001: AK, CA, CO, FL, HI, ID, IN, KS, LA, MD, MA, MI, MO, MT,
NE, NM, ND, SD, UT, VA, WV, WI. Maine and New Jersey are excluded because their caps only affect cases of wrongful death.
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Jeanne Ostnes

From: Donnal. McCready [djm@anchorlaw.com]

Sent:  Wednesday, March 16. 2005 4:15 PM

To: Sen, Gene Therriault

Cec: Joseph Balash; Donna J. McCready

Subject: SB 67 «Bill that would cap non-economic damages in medical malpractice cases

Dear Senator Therriault,

I met with you briefly last year m Juneau on SB 319, which has been reintroduced this jar as SB 67.
This bill would *ap non-economic damages in medical malpractice cases at 5250,000.1just learned this afternoon
that this bill is being brought up again tomorrow morning before the Senate Judiciary. As a concerned citizen, an
attorney, and a member of the Alaska Action Trust, lam writing in opposition to the bill. Tam writing to you
individually because Ibelieve that you really care about what is best for Alaskans and Ithink you care about the

truth.

First, we already have caps on non-economic damages: 5400,000 for physical injury and 51,000,000 lor
severe permanent physical injury.

Second, passing legislation capping non-economic damages in medical malpractice cases only hurts
Alaskan individuals most seriously injured by malpractice and only protects the few physicians who cause the
most serious harm through negligence or recklessness. The legislation primarily protects insurance companies.
Imagine, a child who. because his physician had oeen up most of the night drinking, dies during a surgical
procedure performed negligently by that physician who is hung over. Ifnon-economic damages are capped at
5250,000 the parents of that child would be unable to gain access to our court system and to justice because no
attorney or family could afford to bring such a case. The life of a child does not. Inan economist’s eyes, have
much economic value. And because the cost of pursuing medical malpractice cases is so high (mainly because
you have to have expert physicians hired from the lower 48) and so time consuming (doctors and their insurers
generally are not interested in settling until significant discovery takes place) no attorney that I know of could

pursue such a case.

Which brings me to my third point - the folks who will essentially be denied access to justice if this
legislation passes will be those to whom economists do not assign a high economic value: stay-at-home parents,

the retired, the elderly, children.

I'have talked about who will be hurt by this legislation - individual Alaskans who do not have a well-
heeled lobby on their side. My question is who benefits from this legislation? The answer is the insurance
industry. Doctors will not benefit from this legislation because it has already been shown that their premiums will
not stay the same or be reduced ifsuch legislation passes. This is borne out by the experience in the states
where a $250,000 cap has been passed. Itwould be interesting to have members of the insurance industry
testify under oath about the effect of such legislation on malpractice premiums and numbers of physicians
practicing in a state where the $250,000 cap has been passed. There isno evidence that malpractice premiums
are connected to malpractice suits - especially in Alaska. There is no data to support that doctors are not
coming to Alaska because we cap damages at 5400,000 and 51,000,000 (for severe permanent physical injury)
as opposed to $250,000. In fact, according to the AMA, the number of physicians has increased steadily in this
State since 1999. The National Practitioner Data Bank Annual Report for 2003 shows that the number of
malpractice payments In Alaska has remained steady between 1999 and 2003 (there were reports of 20
malpractice payments in 1999, 2001, and 2002 and 19 payments in 2003). There is no crisis.

I have the following questions:

Why has Mr. Hove stated during the March 8th hearing before Senate Judiciary that the bill does not
affect awards for gross negligence and recklessness when the bill does in fact apply to cases of gross negligence
and recklessness?
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Why did Senator Seekins, during the March 1st hearing before Labor and Commerce, say that the
S$1,000,000 cap would still apply for severe injuries when that is not what the bill says?

How is it that you can sue for the loss of enjoyment of life but not for “hedonic” damages?

Again, who really is benefiting from this legislation and who stands to lose if it is passed?

Thank you. lwould appreciate that opportunity to discuss this with you further.

Donna J. McCready

Phone: 907.276.4331

Fax: 907.277.8235

E-mail: djm@anchorlaw .coi

THIS TRANSMISSION IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS
ADDRESSED AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED AND CONFIDENTIAL. IF THE
READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT. YOU ARE HEREBY NOTIFIED THAT ANY
DISCLOSURE. DISTRIBUTION OR COPYING OF THIS INFORMATION IS STRICTLY PROHIBITED. IF YOU
HAVE RECEIVED THIS TRANSMISSION IN ERROR. PLEASE NOTIFY US IMMEDIATELY BY RETURN E-MAIL
AND | rLETE THIS MESSAGE AND DESTROY ANY PRINTED COPIES. YOUR COOPERATION IS

APPRECIATED.
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