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SPONSOR STATEMENT -  SENATE BILL 56  
' An Act relating to crim inal law and procedure, crim inal sen ten ces, and 

probation and parole; and providing for an effective date."

Senate Bill 56  m odifies the law s governing the presum ptive sen tencing  o f felony 
offenders in Alaska, a s  a resu lt of Blakely v. State o f Washington. a United 
S tates Suprem e Court decision  issu ed  in J u n e  2004 . The court struck down 
W ashington’s sen ten cin g  law s by finding that under the Sixth A m endm ent a 
defendant h as the right to have a jury, not a judge, determ ine w hether  
aggravating c ircum stances exist to justify  increasing a d efen d a n ts sentence  
above the statutorily prescribed term. The requirem ents of Blakely directly 
affect A laska’s sen ten cin g  law s. Senate Bill 56  ad d resses the provisions that 
apply to Alaska's sen tencing  structure and will elim inate the great confusion  
created in A laska's courts a s  a result o f Blakely.

A laska’s current felony sen ten cin g  sta tu tes set out presum ptive term s 
estab lish ing  a specific fixed term of im prisonm ent that in essen ce  acts a s  both 
the m inim um  and m axim um  sen ten ces that can be im posed, u n less  the court 
finds specific statutory m itigating or aggravatm g factors. The current 
presum ptive term s were developed in the late 1970s to limit the discretion of 
ju d ges becau se o f a perceived need to achieve greater uniform ity in sentencing. 
For the m ost part, the current term s adequately reflect the ser iou sn ess of 
offenses to the extent that they estab lish  a presum ptive lower limit on 
sen ten ces, but it is no longer appropriate to continue to u se  the sam e  
presum ptive term to a lso  set the upper limit. The current presum ptive term  
does not take into account the m any different crim es w ithin each c la ss of 
offenses that com e before the court. Therefore, th is legislation provides judges  
in felony ca ses  with the ability to weigh all relevant factors as they consider a 
range of sente ^es to im pose. It also gives ju dges more authority to im pose  
appropriate periods of probation.

S en a ie  Bill 56  gives ju d ges broader sen tencing  discretion in felony cases, by 
allow ing them  to consider all relevant circum stances in setting  a sentence  
w ithin the ranges estab lish ed  in the legislation. It gives ju d ges broader 
authority to im pose a period of probation supervision, w hich in som e cases  
they are not able to do under current A laska law, th u s providing better
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protection for the public and better a ssista n ce  to the offender in reintegrating  
into the com m unity.

For a judge to im pose a sen ten ce  above the presum ptive range, the state m u st 
com ply with Blakely u. Washington and prove to a jury beyond a reasonable  
doubt the existence of certain statutory aggravating factors. S en ate Bill 56  
leaves it to the courts to develop procedures for presenting aggravating factors 
to the trial jury. In addition, b ecau se the rule in Blakely app lies only at trial, 
the bill m akes it clear that it is not n ecessa iy  for the state to present 
aggravating factors to the grand jury.

Under th is bill, a sen ten ce cannot be reversed as excessive if it is  im posed  
within a presum ptive range or is required under consecutive sen tencing  
legislation enacted last year. Over the last two decades the appellate courts in 
Alaska have developed a large body of case  law that h as resulted in court- 
specified "benchmark" sen ten ces  that often unnecessarily  limit the discretion of 
sentencing judges. This bill replaces som e of those court-im posed  
"benchmarks" in favor of legislatively enacted sen ten ce ranges.

Senate Bill 56 a lso  lim its the ability o f ju dges to im pose "periodic" sen ten ces, in 
which the judge allow s the offender to periodically leave prison and then return  
to prison. This type of sen ten ce significantly restricts the ability o f prison  
officials 10 m anage the prison population and to transfer prisoners so as to 
m ake the best and m ost efficient u se  of prison resources. To order "periodic” 
sen ten ces is in essen ce  allow ing offenders to go on unsupervised  furloughs.
This is best left to prison officials, w ho can adopt equitable policies that take 
into account the specific security risks posed by each prisoner and the likely 
benefits of the furlough.

Senate Bill 56 a lso  ad d resses the authority of probation/parole officers and  
police officers in connection  with offenders released on probation or parole. 
B ecause it is nearly im possib le forjudges to anticipate every condition of 
probation that will be necessary during an offender’s time under com m unity  
supervision, th is bill statutorily codifies the existing practice of ju d ges  
delegating limited authority to probation officers.

Finally, Senate Bill 56  takes a practical approach lo the supervision of persons  
on probation and parole, by giving police officers the explicit authority to detain  
or arrest offenders for certain types of violations of conditions im posed by the 
courts or the parole board. Under this bill, when a certified police officer has 
reasonable susp icion  that a probationer or parolee is  violating conditions, they  
can temporarily detain the person to investigate, and can arrest if there is 
probable cause that conditions were violated.
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Fact Sheet for: Senate Bill 56

Short Title: CRIMINAL LAW/PROCEDURE/SENTENCING

Summary:
•  A m ends cu rren t p resum p tive  sen tencing , from  a set term  to a range o f  te rm s, to  bring 

A laska  law s in to  con fo rm ity  w ith requirem ents im posed by the federal con stitu tio n  as 
a  resu lt o f  the  Blakely v. Washington decision .

•  A llow s a p ro b a tio n  o fficer to  im pose additional term s o f  re lease  o r sup erv is ion  for 
o ffenders w ith o u t further court p roceeding.

•  A llow s for an  additional agg rav ato r w hen a defendant has p rio r crim inal history  o f  
five o r m ore c lass A m isdem eanor convictions.

•  L im its the  ab ility  o f  ju d g es  to o rder "p erio d ic” sen tences in w hich  the o ffend er 
period ica lly  leaves prison  and then  returns to  prison.

•  S tipu la tes the  au thority  o f  police o fficers to  deta in  or arrest p robatio ners and paro lees 
for certa in  typ es o f  v io la tions o f  cond itions im posed by the cou rts  o r the parole 
board.

Benefits:
Sentencing:
•  Im proves by g iv ing  ju d g es  m ore d iscretion .
•  S im p lifies.
•  R em oves cu rren t confusions in the a fte r irp 'h  o f  the Blakely decision .
Criminal Law and Procedure:
•  Im proves the sup erv is ion  o f  o ffenders by c larify ing  tha t p robation  officers have the 

au tho rity  to  im pose add itional term s.
•  A llow s C orrectional Fac ilities to better m anage the prison  popu la tion  and b e tte r superv ise  

o tfe n d e rs  by lim iting  the abuse  o f  periodic sentencing.
• Im proves pub lic  safety  by c la rify ing  that police o fficers have the au thority  to arrest 

v io la to rs o f  paro le  or p robation.

Background:
The S uprem e C ourt ruled in June 2004 that, under the S ixth A m endm en t, a d e fend an t has the 
right to  have a ju ry — rather than the  sen tenc ing  ju d g e — determ ine  w h e th e r agg rav ating  
c ircu m stan ces ex ist to  ju s tify  increasing  a d e fen d an t’s sen tence  above the s ta tu to rily - 
p rescribed  term . T he Blakely decision  has crea ted  confusion  in the  A laska  courts , and has 
affected  A lask a  d ifferen tly  than m ost o ther states. A lask a ’s p resum p tive  sen ten c in g  system  
lim its ju d ic ia l d iscre tion  to a sing le , defin ite  term . T herefore, to  im pose an  app rop ria te  
sen tence, o r ev en  to im pose p robatio n  superv ision , a ju d g e  m ust find spec ific  agg rav ating  
factors. M ost o th er states w ith sim ilar system s provide the ju d g e  w ith a sen ten c in g  range that 
p rovides som e m easure  o f  ju d ic ia l d iscretion , and a llow s a ju d g e  to o rder p robation  
sup erv is ion  w ithou t m aking  specific  findings.

Fact Sheet Revision Date Friday. January 14,2005
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m  •nt presumptive" terms compared to presumptive ranges in Senate Bilf56Currentpresumptive" terms compared to presumptive ranges in Senate BilF56 January 2005
First Felony First Felony 

(specia l c rimes)
Second
Felony

Sex Felony with a 
p rio r sex fe lony

Third+
Felony

Sex Felony with two 
prio r sex fe lonies Max

Unclassified 
Sex Offense (8 ) to 12

weapon or serious 
injury 

(10) 12 to 16
(15) to 20 ( 2 0 ) to 30 (25) to 3 5 (30) to 40 (40)

A
Felony Sex 

Offense
(5 ) to 8

weapon or serious 
injury 

( 1 0 ) to 14
(10 ) 12 to 16 ( 1 5 ) to 20 (15) to 25 (20) to 30 (30)

A
Felony (5) to 8

weapon, serious 
injury, or police 

victim 
(7 ) t o l l

(10 ) to 14 n/a (15 ) to 20 n/a (20)

B
Felony Sex 

Offense
(0, but 1 to 3 

by court-made law) 
2 to  4

n/a (5 ) to 8 ( 1 0 ) to 14 (10) to 14 ( 1 5 ) to 20 (20)

B
Felony

(0, but 1 to 3 by 
court-made law) 

1 to 3

crim neg horn of 
child:

(0, but 1 to 3 by 
court-made law) 

2 to 4
(4) to 7 n/a (6) to 10 n/a (10)

C
Felony Sex 

Offense
(0 ) 1 to 2 n/a (2 ) to 5 (3 ) to 6 (3 ) to 6

_1
(6) to 10 (10)

j
C

Felony (0 ) to 2
wanton waste or 

same-day by 
guide 

(1) to 2
(2) to 4

1
n/a

1
(3 ) to 5 n/a (5)

_____  1 ______
Numbers in parentheses are the current "presumptive" terms and maximums

Numbers in bold show the presumptive ranges in the bill • •



SECTIONAL ANALYSIS -  SENATE BILL 5 6  
"An A ct relating to  crim inal law  and  procedure, crim inal sentences, an d  probation  and

parole; a n d  provid ing  fo r  an effective d a te ."

S e c tio n  1 m akes it clear that an indictm ent is valid a s long as it com plies with 
all rules of coui . even if it d oes not allege aggravating factors that m ay later 
have to be prov n to a jury to justify  a higher sentence. At the grand jury  
stage, the state m ay not be aware o f all aggravating factors, and therefore it is 
unreasonable to expect the indictm ent to list them . The Blakely decision  did 
not require indictm ents to list aggravating factors, and due process is  satisfied  
as long as the defendant h a s adequate notice of the factors in advance of trial, 
w hich is set out in Section 21 of the bill.

S e c t io n  2 lim its the ability of ju d ges to orde»- "periodic” sen ten ces, in  w hich the 
offender periodically leaves prison and then returns to prison. This type of 
sen tence significantly restricts the ability of prison officials to m anage the 
prison population and to transfer prisoners so as to m ake the b est and m ost 
efficient use of prison resources. Most ju dges are appropriately deferential to 
the difficulties faced by A laska prison officials, but som e ju d g es u se  their 
ability to order "periodic” sen ten ces to allow offenders to go on w hat am ounts  
to judicially-ordered and unsupervised  furloughs from prison. There is  a 
proper place for prison furloughs, but that is best left to prison officials, who  
can adopt equitable policies that take into account the specific security risks 
posed by each prisoner and the likely benefits of the furlough. The original 
intent of "periodic” sen ten ces w as to allow defendants to, for exam ple, m aintain  
their em ploym ent during the week, and serve a sen ten ce on w eekends, or to be 
released for fishing season  and returned to prison w hen the season  is over.
The bill thus explicitly lim its periodic sen ten ces foi em ploym ent purposes when  
necessary to pay a fine or restitution. This bill does not interfere with the 
court’s  authority under AS 12.55.025(c) to postpone the beginning date for 
service of a sentence, w hich allow s defendants to com plete school or get their 
affairs in order before they enter prison.

S ec tio n  3  is a technical am endm ent to remove a reference to a sta tu te  repealed  
by the bill.

S e c t io n s  4 - 5  am end sta tu tes  that contain the phrases “presum ptive term ” or 
“presum ptive sentence" and su b stitu te  or add the new  concept o f "presumptive 
range” that is adopted in th is bill.

S ec t io n  6  codifies current practice by giving ju d ges the explicit authority to 
delegate a greater level o f authority to probation officers in connection  with 
offenders released on probation or parole. Under current sta tu tes, the Alaska 
court of appeals h as indicated that it is not clear if ju d ges can allow probation 
officers to set additional cond itions of probation w ithoul further proceedings in 
court, and this bill gives ju d ges that authority.

Sectional Analysis — Senate B il l 56 Page 1 of 3



S e c tio n  7  m akes it clear that the higher courts in Alaska cann ot reverse a 
sen ten ce a s  excessive if a judge im poses a sen ten ce  w ithin a statutory range 
specified in th is bill, or im poses a consecutive sen ten ce required by law.

S e c t io n s  8 - 1 2  change the e:dsting presum ptive term s into pres im ptive 
ranges, and create ranges where no presum ptive term previously existed. The 
b est way to understand these section s is to refer to the chart attached to this 
sectional analysis. The num bers in parentheses show  the existing presum ptive 
term, and the num bers in bold show  the range adopted by the bill. In general, 
the lower the presum ptive ten n  in existing law. the narrower the range adopted  
by th is bill. T hus, with only m iner exceptions, if the existing presum ptive term  
is zero, one or two years, the bill adopts a range o f two years. With 
presum ptive term s of three, four or five years, the bill adopts a range o f three 
years. With presum ptive term s of six, seven, eight or ten years, the bill adopts 
a range of four years. Higher presum ptive term s result in ranges of five or ten 
years.

S e c t io n  13  requires that, in the absence of aggravating or m itigating factors, 
the total term of im prisonm ent m ust fall w ithin the range and the active term  
of im prisonm ent (the tim e actually served in prison) m u st a lso  fall w ithin the 
range. T hus, if the range is five to eight years, the judge could im pose a 
sen ten ce of eight years with three years suspended , th u s the total sentence  
(eight years) is w ithin the range, and the active term (eight m inus three 
suspend ed  = five years) is a lso  w ithin the range. However, the ju dg could not 
im pose a sen ten ce  of ten years with three suspend ed  b ecause the total 
sen ten ce is above the range, nor could the judge im pose eigh' years with four 
su spend ed  b ecau se the active term is below the range.

S e c t io n  14  defines the phrase "presumptive term" for purposes of the  
consecutive sen tencing  statute, as the middle of the presum ptive range. This 
phrase is used  in the consecutive sentencing statu te to m andate certain  
am ounts of consecutive sen ten ces for convictions relating to m ultiple victim s or 
m ultiple offenses.

S e c t io n  15 is a conform ing technical am endm ent.

S e c t io n  16  specifies that aggravating or m itigating factors allow ju dges to 
im pose a sen ten ce outside o f the presum ptive rant s, and specifies the 
allowable am ount of that adjustm ent.

S e c t io n s  1 7 -1 9  contain conform ing am endm ents to account for the change in 
terminology from presum ptive “term" to presum ptive "range."

S e c t io n  18 also adds one aggravating factor that allow s ju d ges to im pose an 
aggravated sen ten ce if the offender has a long m isdem eanor record, specified  
as five or more convictions for c lass A m isdem eanor crim es. By requiring 
convictions for c la ss  A m isdem eanors, the aggravating factor would not be 
triggered by convictions for m any petty offenses su ch  as disorderly conduct

Sectional A na lys is  -- Senate B i l l  56 Page 2 of 3



and harassm ent, w hich are c la ss  B m isdem eanors, no* by violations su ch  as  
m inor consum ing and traffic offenses.

S e c t io n  2 0  specifies that, a s  in current law, aggravating and m itigating factors 
that are part o f the elem ents of the offense ca n ro t also  be u sed  to justify  a 
sen ten ce ou tside of the applicable range.

S e c t io n  2 1  conform s Alaska law to the Suprem e Court’s Blakely decision. 
There are a sm all num ber of aggravating factors that are not required under  
Blakely to be proven to a jury beyond a reasonable doubt, and those are 
specified in proposed AS 1 2 .5 5 .1 55(f)( 1 j. T hose factors m u st, however, be 
found by a j dge by clear and convincing evidence, as under current law. 
Proposed AS 12.55.155(f)(2) requires, for all other aggravating factors, that in 
order to ju stify  a sen ten ce above the presum ptive range, a jury m u st find the 
existence of that factor beyond a reasonable doubt. This provision also  
specifies w hen the sta te  m u st provide the defendant with notice that it intends  
to estab lish  one o f th ese aggravating factors.

S e c t io n s  2 2  -  2 5  relate to the “safety n et’’ that allow s a three-judge panel to 
approve sen ten ces outside of the ranges. T hese section s m ake no change in 
existing law, but contain  conform ing am endm ents to account for the change in 
term inology from presum ptive "term” to presum ptive “range.”

S e c t io n s  2 6 , 3 0  and 31  give police officers the explicit authority to detain or 
arrest th ese probationers and parolees for certain types of violations of 
conditions im posed by the courts or the parole board. Under th is bill, when a 
certified police officer h as reasonable su sp icion  that a probationer or parolee is 
violating certain specified conditions, they can temporarily detain the person to 
investigate, and can arrest if there is probable cau se  that conditions were 
violated.

S e c t io n  2 7  is  a conform ing am endm ent to account for the change in  
terminology from presum ptive “term" to presum ptive "range.”

S e c tio n  2 8  am ends the parole eligibility sta tu te  to take into account the 
change in term inology from presum ptive "term" to presum ptive "range," and to 
re-organize the eligibility criteria to m ake the provisions more understandable  
and to statutorily adopt certain provisions that exist in parole board 
adm inistrative regulations.

S ec t io n  2 9  m akes it clear that if the parole board h as already considered a 
prisoner for discretionary parole release, and h as denied release, the board has 
the authority to also deny a prisoner further consideration for parole. The 
sta te ’s position  is that the parole board already h as th is authority inherent in 
its discretion to consider prisoners for parole release. However, because the 
authority is not explicit, the question  is often litigated by pro se  prisoners.

Sectional A na lys is  -- Senate B i l l  56 Page 3 of 3
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CS FO R SEN A TE BILL NO . 56( )

IN THE LEGISLATURE OF THE STATE OF ALASKA  

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

O ffered:
R eferred:

Sponsor(s): SENATORS TH ER R IA U LT, Seekins

A BILL  

FOR AN  ACT EN TITLE D  

"An Act relating to crim inal law and procedure, crim inal sentences, and probation and 

parole; and providing for an effective date."

BE IT ENACTED BY TH E LE G ISL A T U R E  OF TH E ST A T E  O F ALASKA:

* Section 1. AS 12.40.100 is amended by adding a new subsection to read:

(c) An indictment that com plies with this section and with applicable rules 

adopted by the supreme court, is valid and need not specify aggravating factors set out 

in AS 12.55.155.

* Sec. 2. AS 12.55.015(a) is amended to read:

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing 

sentence on a defendant convicted o f  an offense, may singly or in combination

(1) im pose a

(A) fine when authorized by law and as provided in

AS 12.55.035; or

(B) day fine when authorized by law and as provided in

-1-
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1 || AS 12.55.036 i f  the court does not im pose a term o f  periodic or continuous

2 || imprisonment or place the defendant on probation;

3 || (2) order the defendant to be placed on probation under conditions

4 || specified by the court that may include provision for active supervision;

5 || (3) impose a definite term o f  periodic imprisonment, but opK^il an

5 || employment obligation of the defendant preexisted sentencing and,

7 || receives a composite sentence of less tha two vears to serve:

8 || (4) impose a definite term o f  continuous imprisonment;

9 || (5) order the defendant to make restitution under ASvT2^r55045;

10 || (6) order the defendant to carry out a continuous or periodic program

11 || o f  community work under AS 12.55.055;

] 2 || (7) suspend execution o f  all or a portion o f the sentence imposed under

13 || AS 12.55.080;

14 || (8) suspend imposition o f  sentence under AS 12.55.085;

15 || (9) order the forfeiture to the com missioner o f  public safety or a

16 || municipal law enforcement agency o f  a deadly weapon that was in the actual

17 || possession o f or used by the defendant during the commission o f  an offense described

18 || in AS 11.41, AS 11.46, AS 11.56, or AS 11.61;

19 | (10) order the defendant, while incarcerated, to participate in or

comply with the treatment plan o f  a rehabilitation program that is related to the 

defendant's offense or to the defendant's rehabilitation if  the program is made available 

to the defendant by the Department o f  Corrections;

(11) order the forfeiture to the state o f a motor vehicle, weapon, 

electronic communication device, or money or other valuable?, used in or obtained 

through an offense that was committed for the benefit of, at the direction of, or in 

association with a criminal street gang;

(12) order the defendant to have no contac, either directly or 

indirectly, with a victim or witness o f  the offense until the defendant is 

unconditionally discharged.

* Sec. 3. AS 12.55.025(i) is amended to read:

(i) Except as provided by AS 12.55.125(a)(3), f 12.55.125(k),] 12.55.145(d).

20

21

22

23

24

25

26

27

28

29

30

31
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12.55.155(f), and 12.55.165, the preponderance o f  die evidence standard o f  proof 

applies to sentencing proceedings.

* Sec. 4. AS 12.55.055(d) is amended to read:

(d) The court may offer a defendant convicted o f  an offense the option o f  

performing community work in lieu o f  a sentence o f  imprisonment. Substitution o f  

community work shall be at a rate o f  eight hours for each day o f  imprisonment. A 

court may not offer substitution o f  community work for any mandatory minimum 

period o f  imprisonment or for any period within the [OF A] presumptive range 

[TERM] o f  imprisonment for the o ffense.

* Set. 5. AS 12.55.088(c) is amended to read:

(c) A [NO] sentence may not be reduced or modified so as to result in a term 

o f  imprisonment that [WHICH] is less than the minimum [OR PRESUMPTIVE] 

sentence or lower than the presum ptive range required by law' for the original 

sentence.

* Sec. 6. AS 12.55.100(a) is amended to read:

(a) While on probation and among the conditions o f  probation, the defendant 

may be required

(1) to pay a fine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual 

damages or loss caused by the crime for which conviction was had, including 

compensation to a victim that is a nonprofit organization for the value o f  labor or 

goods provided by volunteers if the labor or goods were necessary to alleviate or 

mitigate the effects o f  the defendant's crime;

(3) to provide for the support o f  any persons for w hose support the 

defendant is legally responsible;

(4) to perform community w'ork in accordance w'ith AS 12.55.055;

(5) to participate in or com ply with the treatment plan o f  an inpatient 

or outpatient rehabilitation program specified by either the court or the defendant's 

probation officer that is related to the defendant's offense or to the defendant's 

rehabilitation: [AND]

(6) to satisfy the screening, evaluation, referral, and program

WORK D R A F T  WORK D R A F T  24-LS0308U
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requirements o f  an agency authorized by the court to make referrals for rehabilitative 

treatment or to provide rehabilitative treatment; and

(7) if ordered bv the court, to ahide bv additional conditions o f  

probation imposed by the defendant's probation officer; an additional condition  

im posed bv the prob tion officer must be provided orally and in w riting to the 

defendant: the additional condition is binding upon delivery until m odified bv the 

court; this paragraph does not require written notice o f conditions relating to the 

day-to-day m anagem ent o f probationers, in which probation officers direct the 

activities o f probationers to im plem ent existing court-im posed  conditions.

* Sec. 7. AS 12.55.120 is amended by adding a new subsection to read:

(e) A sentence reviewed by the appellate court under this section and 

AS 22.07.020, or by the superior court under AS 22.10.020, or a sentence reviewed by 

petition accepted under court rules, may not be reversed as excessive, and the 

sentencing court is not required to make specific findings, i f  the sentence is within an 

applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially 

consecutive sentence imposed in accordance with the minimum sentences set out in 

AS 12.55.127.

* Sec. 8. AS 12.55.125(c) is amended to read:

(c) Except as provided in (i) o f  this section, a defendant convicted o f  a class A 

felony may be sentenced to a definite term o f  imprisonment o f  not more than 20 years, 

and shall be sentenced to a definite term within the follow ing presumptive ranges 

[TERJViSj, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if  the offense is a first felony conviction and does not involve 

circumstances described in (2) o f  this subsection, fiv e to eight (FIVE] years;

(2) if  the offense is a first felony conviction

[(A) OTHER THAN FOR M ANSLAUGHTER] and the 

defendant possessed a firearm, used a dangerous instrument, or caused serious 

physical injury or death during the com mission o f  the offense, or knowingly 

directed the conduct constituting the offense at a uniformed or otherwise 

clearly identified peace officer, fire fighter, correctional em ployee, emergency 

medical technician, paramedic, ambulance attendant, or other emergency

WORK D R A F T  WORK D R A F T  24-LS0308U
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responder who was engaged in the performance o f  official duties at the lim e o f  

the offense, seven to 11 [SEVEN] years;

[(B) FOR M ANSLAUGH TER AND THE CONDUCT  

RESULTING IN THE CONVICTION W AS KNOW INGLY DIRECTED  

TOW ARDS A CHILD UNDER THE AGE OF 16, SEVEN YEARS;

(C) FOR M ANSLAUGHTER AND THE CONDUCT  

RESULTING IN THE CONVICTION INVOLVED DRIVING WHILE 

U N DER THE INFLUENCE OF A N  ALCOHOLIC BEVERAGE, 

INHALANT, OR CONTROLLED SU B ST A N C E, SEVEN YEARS;]

(3) i f  the offense is a second felony conviction, 10 to 14 [10] years;

(4) if  the offense is a third felony conviction and the defendant is not 

subject to sentencing under (I) o f  this section, 15 to 20 [15] years.

* Sec. 9. AS 12.55.125(d) is amended to read:

(d) Except as provided in (i) o f  this section, a defendant convicted o f  a class B 

felony may be sentenced to a definite term o f  imprisonment o f  not more than 10 years, 

and shall be sentenced to a definite term within the follow ing presumptive ranges 

[TERMS], subject to adjustment as provided in A S 12.55.155 - 12.55.175:

(1) if  the offense is a first felony conviction and does not involve 

circum stances described  in (2) o f this subsection, one to three vears;

(2) if  the offense is a first felony conviction , the defendant violated  

AS 11.41.130, and the victim  was a child under 16 vears o f age, two to four vears;

(3) i f  the offense is a second felony conviction, four to seven [FOUR]

years;

(4) [(2)] if  the offense is a third felony conviction, six to 10 [SIX]

years.

” Sec. 10. AS 12.55.125(e) is amended to read:

(e) Except as provided in (i) o f  this section, a defendant convicted o f  a class C 

felony may be sentenced to a definite term o f  imprisonment o f  not more than five 

years, and shall be sentenced to a defin ite term w ithin  the following presumptive 

ranges [TERM S], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if  the offense is a first felony conviction and does not involve

-5-
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circum stances described in (4) o f  this subsection , zero to two years;

(2) if  the offense is a second felony conviction, two to four [TWO

years;

(3) [(2)] i f  the offense is a third felony conviction, three to five 

[THREE] years;

(4) [(2)] if  the offense is a first felony conviction, and th' defendant 

violated AS 08.54.720(a)(15). one to two vears [ONE YEAR].

* Sec. 11. AS 12.55.125(g) is amended to read:

(g) If a defendant is sentenced under (c), (d), (e) [(d)(1), (d)(2), (e)(1), (e)(2),

(e)(3)], or (i) o f  this section, except to the extent permitted under AS 12.55.155 * 

12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition o f  sentence may not be suspended under AS 12.55.085;

(3) terms o f  imprisonment may not be otherwise reduced.

* Sec. 12. AS 12.55.125(i) is amended to read:

(i) A defendant convicted o f

(1) sexual assault in the first degree or sexual abuse o f  a minor in the 

first degree may be sentenced to a definite term o f  imprisonment o f  not more than 10 

vearr and shall be sentenced to a defin ite term within the following presumptive 

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if  the offense is a first felony conviction and does not 

involve circumstances described in (B ) o f  this paragraph, eight to 12 [EIGHT] 

years;

(B) if  the offense is a first felony conviction and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission o f  the offense, 12 to 16 [10] years;

(C) if  the offense is a second felony conviction and does not 

involve circumstances described in (D ) o f  this paragraph. 15 to 20 [15] years;

(D) if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 20 to 30 [20] years;

(E) if  the offense is a third felony conviction and the defendant

WORK D R A F T  WORK D R A F T  24-LS0308\
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is not subject to sentencing under (F) o f  this paragraph or (/) o f  this section, 25 

to 35 [25] years;

(F) if  the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) o f  this section, and the defendant has two 

prior convictions for sexual felonies, 30 to 40 [30] years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the 

first degree or sexual abuse o f  a minor in the first degree may be sentenced to a 

definite term o f imprisonment o f  not more than 30 years and shall be sentenced to a 

definite term within the following presumptive ranges [TERMS], subject to 

adjustment as provided in AS 12.55.155 - 12.55.175:

(A ) if  the offense is a first felony conviction and does not 

involve circumstances described in (B) o f  this paragraph, five to eight [FIVE] 

years;

(B) if  tiie offense is a first felony conviction, and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injur)’ during the com m ission o f  the offense, 10 to 14 [10] years;

(C) if  the offense is a second felony conviction and does not 

involve circumstances described in (D) o f  this paragraph, 12 to 16 [ 10] years;

(D) if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 15 to 20 [15] years;

(E) if  the offense is a third felony conviction, does not involve 

circumstances described in (F) o f  this paragraph, and the defendant is not 

subject to sentencing under (!) o f  this section, 15 to 25 [ 15] years;

(F) if  the offense is a third felony conviction, the defendant is 

not subject to sentencing under (I) o f this section, and the defendant has two 

prior convictions for sexual felonies. 20 to 30 [20] years;

(3) sexual assault in the second degree, sexual abuse o f  a minor in the 

second degree, unlawful exploitation o f  a minor, or distribution o f  child pornography 

may be sentenced to a definite term o f  imprisonment o f  not more than 20 years and 

shall be sentenced to a definite term within the follow ing presumptive ranges 

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

CSSB 56( )
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(A ) if the offense is a first felony conviction, tw o to four

WORK D R A F T  24-LS0308U

years;

IB ] i f  the offense is a second felony conviction and does not 

involve circumstances described in (C ) [(B)] o f  this paragraph, five to eight 

[FIVE] years;

(C) [(B)] if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 10 to 14 [10] years;

(D) [(C)] if  the offense is a third felony conviction, doe* not 

involve circumstances described in (E ) [(D)] o f  this paragraph, 10 to 14 [10]

years;

(E) [(D)] if  the ofiense is a third felony conviction, and the 

defendant has two prior convictions for sexual felonies, 15 to 20 [15] years;

(4) sexual assault in the third degree, incest, indecent exposure in the 

first degree, possession o f  child pornography, or attempt, conspiracy, or solicitation to 

commit sexual assault in the second degree, sexual abuse o f  a mil. -r in the second 

degree, unlawful exploitation o f  a minor, or distribution o f  child pornography, may be 

sentenced to a definite term o f  imprisonment o f  not more than 10 years and shall be 

sentenced to a defin ite term within the follow ing presumptive ranges [TERMS], 

subjeci to adjustment as provided in AS 12.55.155 - 12.55.175:

(A ) if  the offense is a first felony conviction, one to tw o

years;

I S )  i f  the offense is a second felony conviction and does not 

involve circumstances described in (C ) [(b )] o f  this paragraph, tw o  to five 

[TWO] years;

(C) [(B)] if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, three to six [THREE] 

years;

(D ) [(C)] if the offense is a third felony conviction and does not 

involve circumstances described in (E ] [(D)] o f  this paragraph, three to six 

[THR! £ ] years;

(E) [(D)] if the offense is a third felony conviction and the

CSSB 56( ) -8-
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defendant has two prior convictions for sexual felonies, six to 10 [SIX] yf*ars.

* Sec. 13. AS 12.55.125 is amended by adding a new subsection to read:

(n) In im posing a sentence within a presumptive range under (c), (d), (e), or (i) 

o f this section, the total term, made up o f  the active term o f imprisonment plus any 

suspended term o f imprisonment, must fall within the presumptive range, and the 

active term o f imprisonment may not fall below the lower end o f the presumptive 

range.

* Sec. 14. AS 12.55.127(d) is amended by adding a new paragraph to read:

(4 ) "presumptive term" means the middle o f  the applicable 

presumptive range set out in AS 12.55.125.

* Sec. 15. AS 12.55.145(a) is amended to read:

(a) For purposes o f  considering prior convictions in imposing sentence under

(1) AS 12.55.125(c), (d), or (e) R d)(l), (d)(2), (e)(1), O R feX ?)].

(A ) a prior conviction may not be considered i f  a period o f  10 

or more >ears has elapsed between the date o f the defendant's unconditional 

discharge on the immediately preceding offense and commission o f  the present 

offens. unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction o f an offense 

having elem ents similar to those o f a felony defined as such under Alaska law 

at the time the offense was committed is considered a prior felony conviction;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature o f  

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

com m ission o f  another offense are not part o f the same criminal episode or 

objective;

(2) AS 12.55.125(7).

(A ) a conviction in this or another jurisdiction o f  an offense 

having elem ents similar to those o f a most serious felony is considered a prior 

most serious felony conviction;

-9-
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(B) com m ission o f  and conviction for offenses relied on as 

prior most serious felony offenses must occur in the follow ing order: 

conviction for the first offense must occur before com m ission o f  the second 

offense, and conviction for the second offense must occur before commission 

o f  the offense for which the defendant is being sentenced;

(3) AS 12.55.135(g),

(A) a prior conviction may not be considered i f  a period o f  five 

or more years has elapsed between the date o f  the defendant's unconditional 

discharge on the immediately preceding offense and com m ission o f  the present 

offense unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction o f  an offense 

having elements similar tc those o f  a crime against a person or a crime 

involving domestic violence is considered a prior conviction;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature of 

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

com m ission o f  another offense are not part o f  the same criminal episode or 

objective;

(4) AS 12.55 .125(i),

(A) a conviction in this or another jurisdiction o f  an offense 

having elements similar to those o f  a sexual felony is a prior conviction for a 

sexual felony;

(B) a felony conviction in another jurisdiction making it a 

crime to commit any lewd and lascivious act upon a child under the age o f  16 

years, with the intent o f  arousing, appealing to. or gratifying the sexual desires 

o f  the defendant or the victim  is a prior conviction for a sexual felony;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature o f 

the criminal objective are considered a single conviction unless the defendant

WORK D R A F T  WORK D R A F T  24-LS0308U
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was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

commission o f  another offense are not part o f  the sam e criminal episode or 

objective.

* Sec. 16. AS 12.55.155(a) is amended to read:

(a) Except as provided in (e) o f  this section, if  [IF] a defendant is convicted 

o f  an offense and is subject to sentencing under AS 12.55.125(c). (d), (e), or (i) 

[AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), OR (i)] and

(1) the low end o f the presumptive range [TERM1 is four years or 

less, the court may im pose anv sentence below the presum ptive range [DECREASE  

THE PRESUMPTIVE TERM BY  AN AM O UNT AS GREAT AS THE 

PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of 

im prisonm ent [PRESUMPTIVE TERM] up to the maximum term o f  imprisonment 

for factors in aggravation;

(2) the l( >v end o f the presumptive range [TERM OF 

IMPRISONMENT] is more than four years, the court may im pose a sentence below  

the presum ptive range as long as the active term o f im prisonm ent is not less than 

50 percent o f the low end o f the presum ptive range [DECREASE THE 

PRESUMPTIVE TERM BY AN AM OUNT AS GREAT AS 50 PERCENT OF THE 

PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of 

im prisonm ent [PRESUMPTIVE TERM] up to the maximum term o f  imprisonment 

for factors in aggravation.

* Sec. 17. AS 12. .155(b) is amended to read:

(b) Sentences [SENTENCE INCREMENTS A N D  DECREM ENTS] under 

this section that are outside o f the presum ptive ranges set out in AS 12.55.125 

shall be based on the totality o f  the aggravating and mitigating factors set out in (c) 

and (d) o f  this section.

* Sec. IS. AS 12.55.155(c) is amended to read:

(c) The following factors shall be considered by the sentencing court if 

proven in accordance with this section, and mav allow  im position  o f a sentence  

above the presum ptive range [AND MAY AGGRAVATE THE PRESUMPTIVE

WORK D R A F T  WORK D R A F T  24-LS0308U
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TERMS] set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as a 

direct result o f  the defendant's conduct;

(2) the defendant's conduct during the com mission o f the offense 

manifested deliberate cruelty to another person;

(3) the defendant was the leader o f  a group o f  three or more persons 

who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance o f

the offense;

(5) the defendant knew or reasonably should have known that the 

victim o f  the offense was particularly vulnerable or incapable o f  resistance due to 

advanced age, disability, ill health, or extreme youth or was for any other reason 

substantially incapable o f  exercising normal physical or mental powers o f  resistance;

(6) the defendant's conduct created a risk o f  imminent physical injury 

to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose o f  invoking a 

[THE] presumptive range under [TERMS OF] this chapter was o f  a more serious 

class o f  offense than the present offense;

(8) the defendc. s prior criminal history includes conduct involving 

aggravated or repeated instances o f assaultive behavior;

(9) the defendant knew that the offense involved more than one victim:

(10) the conduct constituting the offense was among the most serious 

conduct included in the definition o f the offense;

(11) the defendant committed the offense under [PURSUANT TO] an 

agreement that the defendant either pay or be paid for the commission o f the offense, 

and the pecuniary incentive was beyond that inherent in the offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 for 

another felony charge or conviction or for a misdemeanor charge or conviction having 

assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the 

offense at an active officer o f  the court or at an active or former judicial officer,

j  WORK DRAFT WORK DRAFT 24-LS0308M
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prosecuting attorney, law  enforcement officer, correctional employee, fire fighter, 

emergency medical technician, paramedic, ambulance attendant, or other emergency 

responder during or because o f the exercise o f  official duties;

(14) the defendant was a member o f  an organized group o f  five or 

more persons, and the offense was committed to further the criminal objectives o f the 

group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant's criminal conduct was designed to obtain 

substantial pecuniary gain and the risk o f  prosecution and punishment for the conduct 

is slight;

(17) the offense was one o f  a continuing series o f  criminal offenses 

committed in furtherance o f illegal business activities from which the defendant 

derives a major portion o f  the defendant's income;

(18) the offense was a felony

(A) specified in AS 11.41 and was committed against a spouse, 

a former spouse, or a meml „*r o f  the social unit m ade up o f [COMPRISED 

OF] those living together in the same dw elling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and the defendant 

has engaged in the same or other conduct prohibited by a provision o f  

AS 11.41.410 - 11.41.460 involving the same or another victim; or

(C) specified in AS 11.41 that is a crime involving domestic 

violence and was committed in the physical presence or hearing o f  a child 

under 16 years o f  age who was, at the time o f  the offense living within the 

residence o f  the victim, the residence o f  the perpetrator, or the residence where 

the crime involving domestic violence occurred;

(19) the defendant’s prior criminal history includes an adjudication as a 

delinquent for conduct that would have been a felony i f  commitied by an adult;

(20) the defendant w'as on furlough under AS 33.30 or on parole or 

probation for another felony charge or conviction that would be considered a prior 

felony conviction under AS 12.55.145(a)(1)(B);

(21) the defendant has a criminal history o f  repeated instances o f

WORK D R A F T  WORK D R A F T  24-LS0308U
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conduct violative o f  criminal laws, whether punishable as felonies or misdemeanors, 

similar in nature to the offense for which the defendant is being sentenced under this 

section;

(22) the defendant knowingly directed the conduct constituting the 

offense at a victim because o f  that person's race, sex, color, creed, physical or mental 

disability, ancestry, or national origin;

(23) the defendant is convicted o f  an offense specified in A S 11.71 and

(A) the offense involved the delivery o f  a controlled substance 

under circumstances manifesting an intent to distribute the substance as part of 

a commercial enterprise; or

(B) at the time u f  the conduct resulting in the conviction, the 

defendant was caring for or assisting in the care o f  a child under 10 years of 

age;

(24) the defendant is convicted o f  an offense specified in A S 11.71 and 

the offense involved the transportation o f  controlled substances into the state;

(25) the defendant is convicted o f  an offense specified in A S 11.71 and 

the offense involved large quantities o f  a controlled substance;

(26) the defendant is convicted o f  an offense specified in A S 11.71 and 

the offense involved the distribution o f  a controlled substance that had been 

adulterated with a toxic substance;

(27 ) the defendant, being 18 years o f  age or older,

(A) is legally accountable under AS 11.16.110(2) for the 

conduct o f a person who, at the time the offense was committed, was under 18 

years o f  age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by 

a person who, at the time the offense was committed, was under 18 years of 

age and at least three years younger than the defendant;

(28) the victim o f  the offense is a person who provided testimony or 

evidence related to a prior offense committed by the defendant;

(29) the defendant committed the offense for the benefit of, at the 

direction of, or in association with a criminal street gang;

WORK D R A F T  WORK D R A F T  24-LS0308U
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(30) the defendant is convicted o f  an offense specified in AS 11.41.410 

- 11.41.455. and the defendant knowingly supplied alcohol or a controlled substance to 

the victim  in furtherance o f  the offense with the intent to make the victim  

incapacitated; in this paragraph, "incapacitated" has the meaning given in 

AS 11.41.470i

(33 > the defendant's prior crim inal history includes convictions for 

five or m ore crimes in this or another jurisdiction that are class A  m isdem eanors 

under the law o f this state, or having elem ents sim ilar to a class A m isdem eanor; 

two or m ore convictions arising out o f a single continuous ep isode arc considered  

a single conviction; how ever, an offense is not a part o f a continuous episode if 

com m itted w hile attem pting to escape or resist arrest or if  it is an assault upon a 

uniform ed or otherw ise clearly identified peace officer; notice and denial of 

convictions are governed bv AS 12.55.145(h), (c), and (d ).

* Sec. 19. AS 12.55.155(d) is amended to read:

(d) The following factors shall be considered by the sentencing court if 

proven in accordance with this section, and mav allow im position  of a sentence 

below the presum ptive range [AND MAY MITIGATE THE PRESUMPTIVE  

TERMS] set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and 

the defendant manifested extreme caution or sincere concern for the safety or w ell­

being o f  the victim;

(2) the defendant, although an accomplice, played only a minor role in 

the com mission o f  the offense;

(3) the defendant committed the offense under som e degree o f  duress, 

coercion, tlireat, or compulsion insufficient to constitute a complete defense, but that 

[WHICH] significantly affected the defendant's conduct;

(4) the conduct o f  a youthful defendant was substantially influenced by 

another person more mature than the defendant;

(5) the conduct o f  an aged defendant was substantially a product o f  

physical or mental infirmities resulting from the defendant's age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the

WORK DRAFT WORK DRAFT 24-LS0308\I
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1 defendant acted with serious provocation from the victim;

2 (7) except in the case o f a crime defined by AS 11.41.410 - 11.41.470,

3 the victim provoked the crime to a significant degree;

4 (8) [REPEALED

5 (9)] the conduct constituting the offense was among the least serious

6 conduct included in the definition o f the offen;e;

7 {9} [(10)] before the defendant knew that the criminal conduct had

8 been discovered, the defendant fully compensated or made a good faith effort to fully

9 compensate the victim o f  the defendant's criminal conduct for any damage or injury

10 sustained;

11 (10) [(11)] the defendant was motivated to com mit the offense solely

12 by an overwhelming com pulsion to provide for em ergency necessities for the

13 defendant's immediate famdy;

14 (11) [(12)] the defendant assisted authorities to detect, apprehend, or

15 prosecute other persons who committed an offense;

16 (12) [(13)] the facts surrounding the com m ission o f the offense and

17 any previous offenses by the defendant establish that the harm caused by the

18 defendant's conduct is consistently minor and inconsistent with the imposition o f  a

19 substantial period o f  imprisonment;

20 (13) [(14)] the defendant is convicted o f  an offense specified in

21 AS 11.71 and the offense involved small quantities o f  a controlled substance;

22 (14) [(15)] the defendant is convicted o f  an offense specified in

23 AS 11.71 and the offense involved the distribution o f  a controlled substance, other

24 than a schedule IA controlled substance, to a personal acquaintance who is 19 years o f

25 age or older for no profit;

26 (15) [(16)] the defendant is convicted o f  an offense specified in

27 AS 11.71 and the offense involved the aossession o f  a small amount o f  a controlled

28 substance for personal use in the defendant's home;

29 (16) [(17)] in a conviction for assault or attempted assault or for '

30 homicide or attempted homicide, the defendant acted in response to domestic violence

31 perpetrated by the victim against the defendant and the domestic violence consisted o f

H WORK D R A F T  WORX D R A F T  24-LS0308VJ
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aggravated or repeated instances o f assaultive behavior.

* See. 20. AS 12.55.155(e) is amended to read:

(c) If a factor in aggravation is a necessary element o f the present offense, or 

requires the imposition o f a sentence within the presumptive range [TERM] under 

AS 12.55.125(c)(2), that factor may not be used to im pose a sentence above the high 

end of [AGGRAVATE] the presumptive range [TERM], If a factor in mitigation is 

raised at trial as a defense reducing the offense charged to a lesser included offense, 

that factor may not be used to im pose a sentence below the low end o f [MITIGATE 

the presumptive range [TERM].

* Sec. 21. AS 12.55.155(f) is amended to read:

(f) If the state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7), (8), (12), (15), (19), (20), (21), or (31) o f  this 

section, or i f  the defendant seeks to establish a factor in mitigation at sentencing, 

written notice must be served on the opposing party and filed with the court not later 

than 10 days before the date set for imposition o f  sentence; the factors [. FACTORS] 

in aggravation listed in this paragraph, and factors in mitigation must be established 

by clear and convincing evidence before the court sitting without a jury; all [. ALL] 

findings must be set out with specificity*

(2) other than one listed in (1) o f this subsection, the factor shall he 

presented to a trial jurv under procedures set bv the court, unless the defendant 

waives trail by jury, s i .,>ulatcs to the existence o f  the factor, or consents to have 

the factor proven under procedures set out in (1) of this subsection; a factor in 

aggravation presented to a jury is established if proved hcvond a reasonable  

doubt; written notice o f  the intent to establish a factor in aggravation m ust be 

served on the defendant and filed with the court

(A) 10 davs before trial, or at another tim e specified by the

court;
(B) within 48 hours, or at a time specified bv the court, if  

the court instructs the jury about the option to return a verdict for a lesser 

included offense; or

(C) five davs before entering  a plea that results in a finding

-17-
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]

CSSB 56( )



WORK D R A F T WORK D R A F T 24-LS0308U

o f guilt, or at another tim e specified  bv the court

* Sec. 22. A S 12.55.165(a) is amended to read:

(a) I f  the defendant is subject to sentencing under AS 12.55.125(c), (d). (e), or

(j] [AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), OR (i)] and the court finds by 

clear and convincing evidence that manifest injustice would result from failure to 

consider relevant aggravating or mitigating factors not specifically included in 

AS 12.55.155 or from imposition o f  a sentence within the presumptive range 

[TERM], whether or not adjusted for aggravating or mitigating factors, the court shall 

enter findings and conclusions and cause a record o f  the proceedings to be transmitted 

to a three-judge panel for sentencing under AS 12.55.175,

* Sec. 23. A S  12.55.175(b) is amended to read:

(b) Upon receipt o f a record o f  proceedings under AS 12.55.165, the three- 

judge panel shall consider all pertinent tiles, records, and transcripts, including the 

findings and conclusions o f  the judge w ho originally heard the matter. The panel may 

hear oral testimony to supplement the record before it. If the panel supplements the 

record, the panel shall permit the victim to testify before the panel. If the panel finds

that manifest injustice would result from failure to consider relevant aggravating or

mitigating factors not specifically included in AS 12.55.155 or from imposition o f a 

sen tence w ithin the presumptive range [TERM], whether or not adjusted for 

aggravating or mitigating factors, it shall sentence the defendant in accordance with 

this section. If the panel does not find that manifest injustice would result, it shall 

remand the case to the sentencing court, with a written statement o f  its findings and 

conclusions, for sentencing under AS 12.55.125.

* See. 24. A S 12.55.175(e) is amended to read:

(e) If the three-judge panel determines under (b) o f this section that manifest 

injustice would result from imposition o f  a sentence within the presumptive range 

[TERM] and the panel also finds that the defendant has an exceptional potential for 

rehabilitation and thai a sentence o f  less than the presumptive range [TERM] should 

be imposed because o f  the defendant's exceptional potential for rehabilitation, the 

panel

(1) shall sentence the defendant within [TO] the presumptive range

56( ) -18-
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[TERM] required under AS 12.55.125 or as perm itted under AS 12 .55 .155;

(2) shall order the defendant under AS 12.55.015 to engage in 

appropriate programs o f  rehabilitation; and

(3) may provide that the defendant is eligible for discretionary parole 

under A S 33.16.090 during the second half o f  the sentence imposed under this 

subsection if the defendant successfully completes all rehabilitation programs ordered 

under (2) o f  this subsection.

* Sec. 25. AS 12.55.185 is amended by adding a new paragraph to read:

(18) "active term o f imprisonment" has the meaning given in

AS 12.55.127.

* Sec. 26. AS 33.05.070 is amended by adding new subsections to read:

(c) At any time within the probation period, a police officer certified by the 

Alaska Police Standards Council may detain a probationer i f  the police officer has 

reasonable suspicion that the probationer has recently violated or may imminently 

violate i  probation condition relating to one o f the topics set out in (d) o f  this section. 

The police officer may also arrest the probationer without a warrant if  the police 

officer has probable cause to believe that the probationer has violated a probation 

condition relating to one o f  the topics set out in (d) o f  this section.

(d) The conditions that permit a police officer to detain or arrest a probationer 

or parolee without a warrant under AS 33.16.240 and (c) o f  this section ar those 

conditions imposed by the court, or the parole board, relating to

(1) geographic limitations on the probationer's movements;

(2) possessing or consuming controlled substances under state or

federal law;

(3) possessing firearms;

(4) possessing or consuming alcoholic beverages, or being in a place 

where they are sold or served;

(5) operating or driving a motor vehicle; or

(6) other conduct that creates an imminent public danger or threatens 

serious harm to persons or property.

* Sec. 27. AS 33.16.085(a) is amended to read:
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(a) Notwithstanding a presumptive, mandatory, or mandatory minimum term 

or sentence a prisoner may be serving or any restriction on parole eligibility under 

AS 12.55, a prisoner who is serving a term o f  at least 181 days, may. upon application 

by die prisoner or the commissioner, be released by the board on special medical 

parole if  the board determines that

(1) the prisoner has not been convicted o f  an offense under 

AS 11.41.410 - 11.41.425 or 11.41.434 - 11.41.438 and the prisoner is severely 

medically or cognitively disabled as certified in writing by a physician licensed under 

AS 08.64

(2) a reasonable probability exists tl

(A ) the prisoner will live and remain at liberty without 

violating any laws or conditions imposed by the board;

(B ) because o f  the prisoner's severe medical or cognitive 

disability, the prisoner will not pose a threat o f  harm to the public i f  released 

on parole; and

(C) release o f  the prisoner on parole would not diminish the 

seriousness o f  the crime;

(3) the prisoner

(A ) was not suffering from the severe medical or cognitive 

disability at the time the prisoner committed the offense or parole or probation 

violation for which the prisoner is presently incarcerated; or

(B ) was suffering from the severe medical or cognitive 

disability at the time the prisoner committed the offense or parole or probation 

violation for which the prisoner is presently incarcerated and the medical or 

cognitive disability has progressed so that the likelihood o f the prisoner's 

committing the sam e or a similar offense is low;

(4) the care and supervision that the prisoner requires can be provided 

in a more medically appropriate or cost-effective manner than by the department:

(5) the prisoner is incapacitated to an extent that incarceration does not 

impose significant additional restrictions on the prisoner;

(6) the prisoner is likely to remain subject to the severe medical or

CSSB 56( ) -20-
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cognitive disability throughout the entire period o f  parole or to die and there is no 

reasonable expectation that the prisoner's medical or cognitive disability w ill improve 

noticeably; and

(7) an appropriate discharge plan has been formulated that addresses 

basic life domains o f  the prisoner, including care coordination, housing, elig ib ility  for 

public benefits, and health care, including necessary medication.

* Sec. 28. AS 33.16.090 is repealed and reenacted to read:

See. 33.16.090. Eligibility' for discretionary parole and minimum terms to 
be served, (a) A prisoner sentenced to an active term o f  imprisonment o f  at least 181 
days may, in the discretion o f the board, be released on discretionary parole i f  the 

prisoner has served the amount o f  time specified under (b) o f  this section, except that

(1) a prisoner sentenced to one or more mandatory 99-year terms under 

AS 12.55.125(a) or one or more definite terms under AS 12.55 .125(/) is not eligible 

for consideration for discretionary parole;

(2) a prisoner is not eligible for consideration o f discretionary parole if  

made ineligible by order o f a court under AS 12.55.115;

(3) a prisoner imprisoned under A S 12.55.086 is not eligible for 

discretionary parole unless the actual term o f  imprisonment is mere than one year.

(b) A prisoner eligible under (a) o f  this section who is sentenced

(1) to a single sentence under AS 12.55.125(a) or (b) may not be 

released on discretionary parole until the prisoner has served the mandatory minimum  

term under AS 12.55.125(a) or (b), one-third o f  the active term o f imprisonment 

imposed, or any term set under AS 12.55.115, whichever is greatest;

(2) to a single sentence within or below a presumptive range set out in 

AS 12.55.125(c), (d)(2) - (4), (e)(3) and (4), or (i), and has not been allowed by the 

three-judge panel under AS 12.55.175 to be considered for discretionary parole 

release, may not be released on discretionary parole until the prisoner has served the 

term imposed, less good time earned under AS 33.20.010;

(3) to a single sentence under AS 12.55.125(c), (d)(2) - (4), (e)(3) and

(4), or (i), and has been allowed by the three-judge panel under AS 12.55.175 to be 

considered for discretionary parole release during the second half o f  the sentence, may

-21-
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]

CSSB 56( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

WORK D R A F T

not be released on discretionary parole until

(A) the prisoner has served that portion o f  the active term o 

imprisonment required by the three-judge panel; and

(B) in addition to the factors set out in A S 33.16.100(a), tin

WORK D R A F T 24-LS0308'

board determines that

(i) the defendant has successfully com pleted all 

rehabilitation programs ordered by the three-judge panel that were 

made available to the prisoner; and

(ii) the prisoner would not constitute a danger to the 

public if released on parole;

(4) to a single enhanced sentence under AS 12.55.155(a) that is above 

the applicable presumptive range, may not be released on discretionary parole until the 

prisoner has served the greater o f  the following:

AS 33.20.010, equal to the upper end o f  the presumptive range plus one-fourth 

o f the amount o f time above the presumptive range; or 

(B) any term set under A S 12.55.115;

(5) to a single sentence under any other provision o f  law, may not be 

released on discretionary parole until the prisoner has served at least one-fourth o f  the 

active term o f  imprisonment, any mandatory minimum sentence imposed under any 

provision o f  law. or any term set under AS 12.55.115, whichever is greatest;

(5) o f  this subsection for tue sentence imposed for the primary crime, had that 

been the only sentence imposed;

(7) to consecutive or partially consecutive sentences, may not be 

released on discretionary parole until the prisoner has served the greatest o f

(A) an amount o f  time, less good time earned under

(6) to concurrent sentences, may not be released on discretionary

parole until the prisoner i.ac served the greatest o f

(A) any mandatory minimum sentence or sentences imposed

under any provision o f  law;

(B) any term set under AS 12.55.115; or

(C) the amount o f  time that is required to be served under (1) -

513 56( ) -22-
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(A ) the com posite total o f  any mandatory minimum sentence or 

sentences imposed under any provision o f  law, including AS 12.55.127;

(B) any term set under AS 12.55.115; or

(C) the amount o f time that is required to be served under (1)

(5) o f  this subsection for the sentence imposed for the primary crime, had tha 

been the only sentence imposed, plus one-quarter o f  the com posite total o f thi 

active term o f imprisonment imposed as consecutive or partially consecutivi 

sentences imposed for all crimes other than the primary crime.

(c) As used in this section,

(1) "active term o f  imprisonment" has the meaning given ir

AS 12.55.185;

(2) "primary crime" has the meaning given in AS 12.55.127.

* Sec. 29. AS 33.16.100 is amended by adding a new subsection to read:

(e) If the parole board considers an application for discretionary parole, and 

denies parole because the prisoner does not meet the standards in (a) o f  this section, 

the board may make a prisoner ineligible for further consideration o f  discretionary 

parole, or may require that additional time be served before the prisoner is again 

eligible for consideration for discretionary parole.

* Sec. 30. AS 33.16.240(c) is amended to read:

.section, a [A] parole officer may, without a warrant, arrest a parolee for a violation o f

flee, or if the parolee committed a crime in the presence o f  the parole officer. 

* Sec. 31. AS 33.16.240 is amended by adding a new subsection to read:

certified by the Alaska Police Standards Council may detain a p.'irolee if  the officer 

has reasonable suspicion that the person has recently violated or may imminently 

violate a parole condition relating to one of the topics set out in A S 33.05.070(d). The 

officer may also arrest the parolee without a warrant i f  the officer has probable cause

(c) In addition to the powers granted to a police officer under (g) o f this

parole only if  there is danger to the public, if  there is a likelihood that the parolee will

(g) At any time within the period o f  parole supervision, a police officer

to believe that the person has violated a parole condition relating to one o f  the topics 

set out in AS 33.05.070(d).
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* Sec. 32. AS 12.55.125(k); AS 33.16.100(c), and 33.16.100(d) are repealed.

* Sec. 33. The uncodified law o f  the State o f  Alaska is am ended by adding a n ew  section to 

read:

APPLICABILITY. Sections 1, 4, 6, 26, and 2 9 - 3 1  o f  this Act apply to offenses 

committed before, on, or after the effective date o f  this Act. Sections 2, 3, 5, 7 25 , and 27 - 

28 o f  this Act apply to offenses committed on or after the effective date o f  this Act. 

References to prior offenses or convictions in secs. 8 - 2 1  o f  this Act include offenses 

committed before, on, or after the effective date o f  t l f ts 'T ^ ar ' ' '-" ^

* Sec. 34. This Act takes effect July 1, 2005/
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effect on the length  o f s e n te n c e s  im p o s e d . T h e  D e p a rtm e n t o f C orrections d o e s  n ot antic ip ate  a fiscal 

im p a c t to the D iv is io n  o f Institutions from  the p a s s a g e  of this legislation.

Prepared by: Sharleen Griffin, Acting Director____________________________________  Phone 465-4641

Division Administrative Services Date/Tim e 1/18/05 8:26 A M

Approved by: Portia Parker, Deputy Commissioner____________________  Date 1/18/2005
Agency Department of Corrections___________________________

(Revised 9/23/2001 OMB) Page 1 of 1__



FISCAL NOTE

R e v is io n  D a te /T im e  (N o te  if correction):_________________________ Dept. Affected_____________ Corrections

STATE OF ALASKA Fiscal Note Number: __________
2005 LEGISLATIVE SESSION Bill Version: CSSB 56(JUD)

(S) Publish Date. 1/21/05

Title An Act relating to criminal law... RDU Probation and Parole_______________

procedure, criminal sentences, and probation and parole___________ Com ponent Probation and Parole Directors Ofc

Sponsor Senators Thernault, Seekins________________________  _______________________________________

Requester Senate Judiciary Component No. 2684

Expenditures/Revenues (T h o u s a n d s  o f D o lla rs)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 00 0.0 0.0 00 0.0 0.0
Miscellaneous 0.0 0.0 00 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 0.0 0.0 0.0 . . 0 0 , 0.0 0.0 |

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 O.C 0.0 0.0
1003 G F Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 00 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 00 0.0
1037 GF/M ental Health 00 00 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 00 0.0 0.0 00 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time 0 0 0 0 0 0

Part-time 0 0 0 0 0 0

Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary)
S B 5 6  m od ifie s  state law  g o ve rn in g  the p re sum p tive  sentencing  o f fe lo n y  o ffe n d e rs  in A la sk a , in re sp on se  

to the U nited  S ta te s  S u p re m e  C ourt d ecision, Blakely v. Washington . T h e  leg isla tion  p rop ose s to a m e n d  

A la s k a 's  se n te n c in g  law s to a vo id  the w orst c o n s e q u e n c e s  of Blake ly . .h ich co uld  m a k e  it difficult for 

ju d g e s  to c o nsid e r all re le vant factors in sentencing, causing  c o m p lic a tion s  thro u g h ou t the crim inal justice  

process. T h e  m o d ifie d  p re su m p tive  se n te n c in g  structure prop ose d  in S B 5 6  prim arily will im pa ct the 

proc ess and  n ot the end  result o f fe lon y sen ten ces: therefore the leg isla tion  will h a v e  a neglig ib le, if any, 

e ffect on the le n gth  o f se n te n c e s  im p o se d . T h e  departm ent a lso  is u n a b le  to predict w ith a n y  accuracy the 

future actions ju d g e s  m a y  or m a y  not take regarding probation sup ervis io n, thus it is u nk n o w n  w h e th e r the 

c h a n g e s  p rop ose d  in the leg isla tion  will h a v e  a n y  im pact on probation  services.

Prepared by: 

Division

Approved by: 

Agency

Sharleen Griffin. Acting Director Phone 465-4641

Administrative Services Date/Tim e 1/18/05 12:57 PM

Portia Parker, Deputy Commissioner Date 1/18/2005

Department of Corrections

(R< -sed 9/23:2004 OMB) Page 1 of 1_



FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

R e v is io n  D a te /T im e  (N o te  if correction):______________

Title An Act relating to content of indictments,

Fiscal Note Number:
Bill Version:
(S) Publish Date:

Dept. AffectecL 

'R D U

CSSB 56<JUD)

1/21/05

Public Safety

Alaska State Troopers

Sponsor

Requester

sentencing, probation and parole Component A S T Detachments

Senators Therriault

Senate Finance

E x p e n d itu re s /R e v e n u e s

Component No. 2325

(T h o u s a n d s  o f D olla rs)

Note: Am ounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

TOTAL OPERATING

ICAPITAL EXPENDITURES 

CHANGE IN REVENUES ( ) [

FUND SOURCE_______________
1002 Federal Receipts

1003 G F MaL-n

1004 G F

1005 GF/Program  Receipts 

1037 G F/M ental Health 

Other (Specify Type--Do not abbreviate)

TOTAL

Estimate of any current year (FY2005) cost: 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if  necessary)
P a s s a g e  o f this bill w ill h a v e  no fiscal im pact on the D e p a rtm e n t o f P ublic  S a fety. T h e  e xp ected  increase in 

the  n u m b e r o f  arrests  for this v io la tio n  can be h and led  by a va ila b le  staff. P ro v is io n s  of this bill will help 

e n fo rc e  and  in su re  that p rob a tion e r's  and p aro lee 's  are co m plying  w ith their conditions. It a lso  outlines a 

re a s o n a b le  s ta n d a rd  for arrest o f p rob a tion /p a ro le  vio la tions.

Prepared by: Lieutenant Todd Sharp_______________________________________________ Phone 907-269-4532

Division Alaska Slate Troopers_________________________________________________ Date/Tim e 1/21/05 9:06 AM

Approved by: Commissioner William Tandeske_______________________  Date 1/21/2005_____
Agency Department of Public Safety__________________________

(Revised 9(23/2004 OMB) Page 1 of 1



FISCAL NOTE

1002 Federal Receipts

1003 G F Match

1004 GF

1005 GF/Program Receipts 

1037 G F/M ental Health

Other (Specify Type--Do not abbreviate) 
TOTAL

(Thousands of Dollars)

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

TOTAL OPERATING

STATE OF ALASKA Fiscal Note Number: 5__________
2005 LEGISLATIVE SESSION Bill Version: CSSB 56(JUd7

(S) Publish Date: 1/21/05

R e v is io n  D a te /T im e  (N o te  if correction):_________________________ Dept. Affected;_____________ Administration

Title An Act relating to criminal law and procedure, RD'J Legal and Advocacy Services

__________________ sentencing, probation and parole____________________Com ponent Public Defender Agency

Sponsor Senators Therriault, Seekins_____________ __________ _____________________________________________

Requester SJUD__________________________________________________ Com ponent N o  1631

E x p e n d itu re s /R e v e n u e s (T h o u s a n d s  o f D o lla rs)

Note: Am ounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2011

[CAPITAL EXPENDITURES 

ICHANGE IN REVENUES T  

FUND SOURCE

Estimate of any current year (FY2005) cost: 0 0

Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
T h is  bill m od ifie s  the la w s g ove rn in g  the p resum p tive  sentencing  o f fe lo n y  o ffe n d e rs  in A la sk a , in re sp on se  

to B la k e ly  v. W a s h in g to n  , a  d ecis ion  by the U .S. S u p re m o  C ourt a n n o u n c e d  in J u n e  2 0 0 4 . B y careful 

a m e n d m e n t o f A la s k a 's  se n te n c in g  law s this leg islation s e e k s  to avo id  the w orst c o n s e q u e n c e s  o f B lakely, 

w hic h  could  prevent ju d g e s  from  c o nsid erin g  all re le vant factors in se n te n c in g  and  c a u sin g  u n d u e  

c o m p lic a tio n s  in the crim inal ju stice  process. T h e  C o m m itte e  d o e s  not antic ip ated  a fiscal im pa ct from 

p a s s a g e  o f this leg islation.

Prepared by: Senate Judiciary Committee_______________________________________________ P h o n e ___________________

Division Date/Tim e 1/20/05 5:58 PM

Approved by: Senate Judiciary Committee__________________________  Date 1/20/2005
Agency _______________________

(Revised 9/23/2004 OMB) Page 1 of 1



Proposed Letter o f  Intent SB 56 January  17, 2005

It i s  t h e  I n t e n t  o f  t h e  l e g i s l a t u r e  in  p a s s i n g  t h i s  b i l l  to  p r e s e r v e  t h e  b a s i c  

s t r u c t u r e  o f  A l a s k a ' s  p r e s u m p t i v e  s e n t e n c i n g  s y s t e m ,  w h i c h  i s  d e s i g n e d  

t o  a v o id  d i s p a r a t e  s e n t e n c e s .  W i th  t h i s  b i l l  t h e  l e g i s l a t u r e  s e t s  o u t  a  

s e n t e n c i n g  f r a m e w o r k ,  s u b j e c t  to  j u d i c i a l  a d j u s t m e n t  fo r  s t a t u t o r y  

a g g r a v a t i n g  o r  m i t i g a t i n g  f a c t o r s  t h a t  a r e  d e t e r m i n e d  i n  a  m a n n e r  t h a t  is  

c o n s t i t u t i o n a l  u n d e r  t h e  d e c i s i o n  o f  t h e  U .S .  S u p r e m e  C o u r t  in  Blakely v. 

W ashington. T h e  s i n g le ,  d e f i n i t e  p r e s u m p t i v e  t e r m s  s e t  o u t  in  c u r r e n t  

l a w  c a r  u n d u l y  c o n s t r a i n  t h e  s e n t e n c i n g  p r o c e s s ,  p a r t i c u l a r l y  u n d e r  t h e  

m a n e  t i e s  o f  BlcUcely v. Washington. A l t h o u g h  t h e  p r e s u m p t i v e  t e r m s  a r e  

b e i n g  l e p l a c e d  b y  p r e s u m p t i v e  r a n g e s ,  it i s  n o t  t h e  i n t e n t  o f  t h i s  b i l l  in  

d o i n g  io to  b r i n g  a b o u t  a n  o v e ra l l  i n c r e a s e  in  th< a m o u n t  o f  a c t iv e  

i m p r i s o n m e n t  fo r  fe lo n y  s e n t e n c e s .  R a t h e r ,  t h e  b i l l  i s  i n t e n d e d  to  g iv e  

j u d g e s  t h e  a u t h o r i t y  lo  i m p o s e  a n  a p p r o p r i a t e  s e n t e n c e ,  w i t h  a n  

a p p r o p r i a t e  a m o u n t  o f  p r o b a t i o n  s u p e r v i s i o n ,  b y  t a k i n g  i n t o  a c c o u n t  t h e  

c o n s i d e r a t i o n s  s e t  o u t  in  A S  1 2 . 5 5 . 0 0 5  a n d  1 2 . 5 5 . 0 1 5 .
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TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY SENATORS THERRIAULT, Seekins

In t r o d u c e d :  1/14/05 
R e fe r r e d :  J u d i c i a r y ,  F in a n c e

SEN A TE BILL NO. 56

IN THE LEGISLATURE OF THE STATE OF ALASKA

A B ILL

FO R  AN A C T E N T IT L E D  

"An Act rela ting  to cr im inal law and procedure , crim ina l sentences, and  probation  and 

parole; and provid ing  for an effective da te ."

BE IT  E N A C T E D  BY T H E  L E G ISL A T U R E  O F  T H E  STA TE O F  ALASKA:

* Section 1. AS 12.40.100 is amended by adding a new subsection to read:

(c) An indictment that complies with this section and with applicable rules 

adopted by the supreme court, is valid and need not specify aggravating factors set out 

in AS 12.55.155.

* Sec. 2. AS 12.55.015(a) is amended to read:

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing 

sentence on a defendant convicted o f  an offense, may singly or in combination

(I)  impose a

(A) line when authorized by law and as provided in 

AS 12.55.035; or

(B) day fine when authorized by law and as provided in

SB0056A -1- SB 56
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24-'.S0308\F

AS 12.55.036 if the court does not impose a term o f  periodic or continuous 

imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions 

specified by the court that may include provision for active supervision;

(3) impose a definite term o f  periodic imprisonment, but only if an 

em ploym ent obligation of the defendant preexisted sentencing and  continuous 

incarceration  would cause ex trem e h ardsh ip  to the d efen d an t’s ability to pay 

fines o r  res titu tion ;

(4) impose a definite term o f  continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic program 

o f  community work under AS 12.55.055;

(7) suspend execution o f  all or a portion o f  the sentence imposed under

AS 12.55.080;

(8) suspend imposition o f sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner o f  public safety or a 

municipal law enforcement agency o f  a deadly weapon that was in the actual 

possession o f  or used by the defendant during the commission o f  an offense described 

in AS 11.41.AS 11.46. AS I I . 56. or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or 

comply with the tuatment plan o f  a rehabilitation program mat is related to the 

defendant’s offense or to the defendant's rehabilitation if the program is made available 

to the defendant by the Department o f  Corrections;

(11) order the forfeiture to the state o f  a motor vehicle, weapon, 

electronic communication device, or money or other valuables, used in or obtained 

through an offense that was committed for the benefit of. at the direction of. or in 

association with a criminal street gang;

(12) order the defendant to have no contact, either directly or 

indirectly, with a victim or witness o f  the offense until the defendant is 

unconditionally discharged.

Sec. 3. AS 12.55.025(i) is amended to read:

56 -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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1 (i) Except as provided by AS 12.55.125(a)(3), [ 12.55.125(k).] 12.55.145(d),

2 12.55.155(f). and 12.55.165, the preponderance o f  the evidence standard o f  proof

3 applies to sentencing proceedings.

4 * Sec. 4. AS 12.55.055(d) is amended to read:

5 (d) The court may offer a defendant convicted o f  an offense the option o f

6 performing community work in lieu o f  a sentence o f  imprisonment. Substitution o f

7 community work shall be at a rate o f  eight hours for each day o f  imprisonment. A

8 court may not offer substitution o f  community work for any mandatory minimum

9 period o f  imprisonment or for any period within the (OF Aj presumptive range

10 [TERM | o f  imprisonment for the offense

11 * Sec. 5. AS 12.55.088(c) is amended to read:

(c) A [NO] sentence may not be reduced or modified so as to result in a term

of imprisonment tha t [WHICH] is less than the minimum [OR PRESUMPTIVE]

sentence o r  vntfain the presum ptive  range required by law for the original sentence.

f2.55.IOO(a) is amended to read:

16 W h ile ‘»n probation and among the conditions o f  probation, the defendant

17 mav be required

18 ( I) to pay a line in one or several sums;

19 (2) to make restitution or reparation to aggrieved parties for actual

20 damages or loss caused by the crime for which conviction was had. including

21 compensation to a victim that is a nonprofit organization for the value o f  labor or

22 goods provided by vo untecis if the labor or goods were necessary to alleviate or

23 mitigate the effects o f  the defendant's crime;

24 (3) to provide for the support o f  any persons for whose support the

25 defendant is legally responsible;

26 (4) to perform community work in accordance with AS 12.55.055;

27 (5) to participate in or comply with the treatment plan o f  an inpatient

28 or outpatient rehabilitation program specified by either the court or the defendant's

29 prol .tun officer that is related to the defendant's offense or to the defendant's

30 rehabilitation; [AND]

31 (6) to satisfy the screening, evaluation, referral, and program

SB0056A -3- SB 56
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1 requirements o f  an agency authorized by the court to make referrals for rehabilitah^x.

2 treatment or to provide rehabilitative treatment; and

3 (7) if o rdered  bv the court,  to ab ide bv add itional conditions of

4 p robation  imposed by the defendan t 's  p robation  officepr"an additional condition

5 imposed by the probation  officer m ust be provided in writing  to the defendant;

6 the additional condition is binding upon delivery until modified bv the court; this

7 p a ra g ra p h  does not requ ire  w ritten  notice o f  conditions relating to the day-to-day

8 m anagem ent o f  p r o b a t io n e r ,  in which probation  officers d irect the activities of

9 p roba tioners  to im plem ent existing eourf-imposed conditions

10 * Sec. 7. AS 12.55.120 is amended by adding a new subsection to read:

11 (c) A sentence reviewed by the appellate court under this section and

12 AS 22.07.020. or by the superior court under AS 22.10.020, or a sentence reviewed by I

13 petition accepted under court rules, may not be reversed as jexcessive,) and thet

14 sentencing court is not required to make specific findings, if the sentence is within an

15 applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially

16 consecutive sentence imposed in accordance with the minimum sentences set out in

17 AS 12.55.127.

18 * Sec. H. AS 12.55.125(c) is amended to read:

19 (c) Except as provided in (i) o f  this section, a defendant convicted o f  a class A

20 felony may be sentenced to a definite term o f  imprisonment o f  not more than 20 years,

21 and shall be sentenced to a definite term within the following presumptive ranges

22 | TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

23 ( I )  if the offense is a first felony conviction and does not involve

24 circumstances described in (2) o f  this subsection, five to eight [FIVE] years:

25 (2) if the offense is a first felony conviction

26 [(A) OTHER THAN FOR MANSLAUGHTER] and the

27 defendant po*.sessed a fireaim, used a dangerous instrument, or caused serious

28 physical injury o r  death  during the commission o f  the offense, or knowingly

29 directed the conduct constituting the offense at a uniformed or otherwise

30 clearly identified peace officer, fire fighter, correctional employee, emergency

31 medical technician, paramedic, ambulance attendant, or other emergency

24-LS0308VF
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responder who was engaged in the performance o f  official duties at the time of 

the offense, seven to eleven [SEVEN] years;

[(B) FOR MANSLAUGHTER AND THE CONDUCT 

RESULTING IN THE CONVICTION WAS KNOWINGLY DIRECTED 

TOWARDS A CHILD UNDER THE AGE OF 16. SEVEN YEARS;

(C) FOR MANSLAUGHTER AND THE CONDUCT 

RESULTING IN THE CONVICTION INVOLVED DRIVING WHILE 

UNDER THE INFLUENCE OF AN ALCOHOLIC BEVERAGE. 

INHALANT. OR CONTROLLED SUBSTANCE. SEVEN YEARS;]

(3) if the offense is a second felony conviction, 10 to 14 [10] years;

(4) if the offense is a third felony conviction and the defendant is not 

subject to sentencing under (I) o f  this section. 15 to 20 115] years.

* Sec. 9. AS 12.55.125(d) is amended to read:

(d) Except as provided in (i) o f  this section, a defendant convicted o f a class B 

felony may he sentenced to a definite term o f  imprisonment o f  not more than 10 years, 

and shall be sentenced to a definite term  within the following presumptive ranges 

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1 ) if the offense is a first feionv conviction and does not involve 

circum stances described in (2) of this subsection, one to th ree vears;

(2) if the offense is a first feionv conviction, the defendant violated 

AS 11.41.130, and the victim was a child under  16 vears of age, two to four years;

Ol if the offense is a second felony conviction, four to seven [FOUR]

years;

(4) [(2)] if the offense is a third felony conviction, six to ten |S IX ]

years.

* Sec. 10. AS 12.55.125(e) is amended to read:

(e) Except as provided in (i) o f  this section, a defendant convicted o f a class C 

felony may be sentenced to a definite term o f imprisonment o f  not more than five 

years, and shall be sentenced to a definite term  within the following presumptive 

ranges ITERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

( I )  if the offense is a first felony conviction and does not involve

SB0056A -5 -
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circum stances described in (4) of this subsection, zero to two years;

(2) if the ofTense is a second felony conviction, two to four [TWO]

years;

(3) [(2)] if the ofTense is a third felony conviction, three to five 

[THREE] years;

(4) |(3)] if the offense is a first felony conviction, and the defendant 

violated AS 08.54.720(a)(l5). one to two vears [ONE YEAR].

* Sec. 11. AS 12.55.125(g) is amended to read;

(g) If a defendant is sentenced under (c). (d). (e) 1(d)(1). (d)(2), (e'M), (c)(2), 

(e)(3)], or (i) o f  this section, except to the extent permitted under AS 12.55.155 -

12.55.175.

(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition o f  sentence may not be suspended under AS 12.55.085;

(3) terms o f  imprisonment may not be otherwise reduced.

* See. 12. AS 12 .55.125(i) is amended to read:

(i) A defendant convicted o f

( I )  sexual assault in the first degree or sexual abuse o f  a minor in the 

first degree may be sentenced to a definite term o f  im 'isonment o f  not more than 40 

years and shall be sentenced to a definite term  within the following presumptive 

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction and does not 

involve circumstances described in (B) o f  this paragraph, eight to twelve 

[EIGHT] years;

(B) if the offense is a first felony conviction and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission o f  the ofTense. 12 to 16 [ 10] years;

(C) if the offense is a second felony conviction and does not 

involve circumstances described in (D) o f  this paragraph, 15 to 20 [ 15] years;

(D) if the offense is a second felony conviction and the 

defendant has a prior convk >n for a sexual felony, 20 to 30 [20] years;

(E) if the offense is a third felony conviction and the defendant
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is not subject to sentencing under (F) o f  this paragraph or (/) o f  this section, 25 

to 35 [25] years;

(F) if the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) o f  this section, and the defendant has two 

prior convictions for sexual felonies, 30 to 40 [30] years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the 

first degree or sexual abuse o f  a minor in the first degree may be sentenced to a 

definite term o f  imprisonment ->p not more than 30 years and shall be sentenced to a 

definite term  within the following presumptive ranges [TERMS], subject lo 

adjustment as provided in AS 12.55,155 - 12.55.175:

(A) if the offense is a first felony conviction and does not 

involve circumstances described in (B) o f this paragraph, five to eight [FIVE] 

years;

(B) if the offense is a first felony conviction, and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission of the ofTense. 10 to 14 110] years;

(C) if the ofTense is a second felony conviction and does not 

involve circumstances described in (D) o f  this paragraph. 12 to 16 [10] years;

(D) if the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 15 to 20 [ 15] years:

(E) if the ofTense is a third felony conviction, does not involve 

circumstances described in (F) o f  this paragraph, and the defendant is not 

subject to sentencing under (/) o f  this section, 15 to 25 115] years;

(F) if the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) o f  this section, and the defendant has two 

prior convictions for sexual felonies, 20 to 30 [20] years;

(3) sexual assault in the second degree, sexual abuse o f  a minor in the 

second degree, unlawful exploitation o f  a minor, or distribution o f  child pornography 

may be sentenced to a definite term o f imprisonment o f  not more than 20 years and 

shall be sentenced to a definite term  within the following presumptive ranges 

|TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

SB0056A -7- SB 56
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1 (A) if the offense is a first feionv conviction, two to four

2 vears;

3  i m  if  the offense is a second felony conviction and docs not

4 involve circumstances described in (C ] [(B)) o f  this paragraph, five to eight

5 [FIVE] years;

6 (C l  [(B)] if the offense is a second felony conviction and the

7 defendant has a prior conviction for a sexual felony, 10 to 14 110] years;

8 m i  [(C)] if the offense is a third felony conviction, docs not

9 involve circumstances described in (JE) [(D)] o f  this paragraph. 10 to 14 [10]

10 years;

11 (£1 [(D)] if the offense is a third felony conviction, and the

12 defendant has two prior convictions for sexual felonies, 15 to 20 115] years;

13 (4) sexual assault in the third degree, incest, indecent exposure in the

14 first degree, possession o f  child pornography, or attempt, conspiracy, or solicitation to

15 commit sexual assault in the second degree, sexual abuse o f  a minor in the second

16 degree, unlaw ful exploitation o f  a minor, or distribution o f  child pornography, may be

17 sentenced to a definite term o f  imprisonment o f  not more than 10 years and shall be

18 sentenced to a definite term  within the following presumptive ranges [TERMS],

19 subject to adjustment as provided in AS 12.55.155 - 12.55.175:

20 (A) if the offense is a first feionv conviction, one to two

21 vears;

2 2  m i  if  the offense is a second felony conviction and does not

23 involve circumstances described in (C ) [(B)] o f  this paragraph, two to five

24 [TWO] years;

25 (C l  [(B)] if the offense is a second felony conviction and the

26 defendant has a prior conviction for a sexual felony, th ree to six [THREE]

27 years;

28 (O l if the offense is a third felony conviction and does not

29 involve circumstance1' s c r ib e d  in (E l  [(D)] o f  this paragraph, th ree  to six

30 [THREE] years;

31 (E l  [(D)] if the offense is a third felony conviction and the
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defendant has two prior convictions for sexual felonies, six to ten (SIX) years.

* Sec. 13. AS 12.55.125 is amended by adding a new subsection to read:

(n) In imposing a sentence within a presumptive range under (c). (d). (e), or (i) 

o f  this section, the total term, made up o f  the active term o f  imprisonment plus any 

suspended term o f  imprisonment, must fall within the presumptive range, and the 

active term o f  imprisonment may not fall below the lower end o f  the presumptive

* Sec. 14. AS 12.55.127(d) is amended by adding a new paragraph to read:

(4) "presumptive term" means the n iddle o f  the applicable 

presumptive range set out in AS 12 .55.125.

* Sec. 15. AS 12.55.145(a) is amended to read:

(a) For purposes o f  considering prior convictions in imposing sentence under

or more years has elapsed between the date o f  the defendant's unconditional 

discharge on the immediately preceding offense and commission o f  the present 

offense unless the prior conviction was for an unclassified or class A felony;

having elements similar to those o f  a felony defined as such under Alaska law 

at the time the offense was committed is considered a prior felony conviction;

criminal episode during which there was no substantial change in the nature o f  

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

commission o f  another offense arc not part o f  the same criminal episode or 

objective;

having elements similar to those o f  a most serious felony is considered a prior 

most serious felony conviction;

range.

( I ) AS 12.55.125(c). (d), o r  (e) |(d)( I ), (d)(2). (e)( I ). OR (e)(2)],

(A) a prior conviction may not be considered if a period o f  10

(B) a conviction in this or another jurisdiction o f  an offense

(C) two or more convictions arising out o f  a single, continuous

(2) AS 12.55.125(/).

(A) a conviction in this or another jurisdiction o f  an offense

SB0056A
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(B) commission o f  and conviction for offenses relied on as 

prior most serious felony offenses must occur in the following order: 

conviction for the first offense must occur before commission o f  the second 

offense, and conviction fui the s e c o n d  o flense must o c c u i before commission 

o f  the offense for which the defendant is being sentenced;

(3) AS 12.55.135(g),

(A) a prior conviction may not be considered if a period o f  five 

or more years has elapsed between the date o f  the defendant's unconditional 

dischaige on the immediately preceding offense and commission o f  the present 

offense unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction o f  an offense 

having elements similar to those o f  a crime against a person or a crime 

involving domestic violence is considered a prior conviction;

(( » two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature of 

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

commission o f another offense are not part o f  the same criminal episode or 

objective;

(4) AS 12.55.125(i),

(A) a conviction in this or another jurisdiction o f  an offense 

having elements similar to those o f a sexual felony is a prior conviction for a 

sexual felony;

(B) a felony conviction in another jurisdiction making it a 

crime to commit any lewd and lascivious act upon a child under the age o f  16 

years, with the intent o f  arousing, appealing to, or gr.iti'ying the sexual desires 

o f  the defendant or the victim is a prior conviction for a sexual felony;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature o f  

the criminal objective are considered a single conviction unless the defendant

-10-
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was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

commission o f  another offense are not part o f  the same criminal episode or 

objective.

* Sec. 16. AS 12.55.155(a) is amend to read:

(a) Except as -  ovided in (e) of this section, if 11FI a defendant is convicted 

o f  an offense and is subject to sentencing under AS 12.55.125(c), (d). (e), o r  (i) 

[AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (c)(3), OR (i)] and

(1) the low end of the presumptive range [TERM] u  four years or 

less, the court may impose any sentence below the presum ptive range [DECREASE 

THE PRESUMPTIVE TERM BY AN AM OUNT AS GREAT AS THE 

PRESUMPTIVE TERM] for factors in mitigation or may increase the active term  of 

im prisonm ent (PRESUMPTIVE TERM] up to the maximum term o f  imprisonment 

for factors in aggravation;

(2) the low end o f  the presumptive range [TERM OF 

IMPRISONMEN T] is more than four years, the court may impose a sentence below 

the p resum ptive  range  as long as the active term  of im prisonm ent is not less than 

50 percent o f  the low end of the presum ptive  range [DECREASE THE 

PRESUMPTIVE TERM BY AN AMOUNT AS GREAT AS 50 PERCENT OF THE 

PRESUMPTIVE TERM | for factors in mitigation or may increase the active term  of 

im prisonm ent [PRESUMPTIVE TERM] up to the maximum term o f  imprisonment 

for factors in aggravation.

* Sec. 17. AS 12.55.155(b) is amended to read;

(b) Sentences [SENTENCE INCREMENTS AND DECREMENTS] under 

this section th a t  a rc  outside of the presum ptive ranges set out in AS 12.55.125 

shall be Eased on the totality o f  the aggravating and mitigatii.g factors set out in (c) 

and (d) o f  this section.

* Sec. 18. AS 12.55.155(c) is amended to read:

(c) The following factors shall be considered by the sentencing court if 

proven in acco rdance  with this section, and mav allow imposition o f  a sentence 

above the p resum ptive  range [AND MAY AGGRAVATE THE PRESUMPTIVE

SB0056A -11-
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1 TERMS] set out in AS 12.55.125:

2 (1) a person, other than an accomplice, sustained physical injury as a

3 direct result o f  the defendant's conduct;

4 (2) the defendant's conduct during the commission o f  the fTense

5 manifested deliberate cruelty to another person;

6 (3) the defendant was the leader o f  a group o f  three or more persons

7 who participated in the offense;

8 (4) the defendant employed a dang.rous instrument in furtherance o f

9 the offense;

10 (5) the defendant knew- or reasonably should have known that the

11 victim o f  the offense was particularly vulnerable or incapable o f  resistance due to

12 advanced age, disability, ill health, or extreme youth or was for any other reason

13 substantially incapable o f  exercising normal physical or mental powers o f  resistance;

14 (6) the defendant's conduct created a risk o f  imminent physical injury

15 to three or more persons, other than accomplices;

16 (7) a prior felony conviction considered for the purpose o f  invoking a

17 [THEJ presumptive range u nd er  (TERMS OF] this chapter was o f  a more serious

18 class o f  offense than the present offense;

19 (8) the defendant's prior criminal history includes conduct involving

20 aggravated or repeated instances of assaultive behavior;

21 (9) the defendant knew that the offense involved more than one victim;

22 (10) the conduct constituting the offense was among the most serious

23 onduct included in the definition o f the offense:

24 ( I I )  the defendant committed the offense u n d e r  |PURSUANT TO] an

25 agreement that the defendant either pay or be paid for the commission o f  the offense,

26 and the pecuniary incentive was beyond that inherent in the offense itself;

27 (12) the defendant was on release under AS 12.30.020 or 12.30.040 for

28 another felony charge or conviction or for a misdemeanor charge or conviction naving

29 assault as a necessary element;

30 (13) the defendant knowingly directed the conduct constituting the

31 offense at an active officer o f  the court or at an active or former judicial officer.

SB 56 -12-
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prosecuting attorney, law enforcement officer, correctional employee, fire fighter, 

emergency medical technician, paramedic, ambulance attendant, or other emergency 

responder dur: g or because o f  the exercise o f  official duties;

(14) the defendant was a member o f  an organized group o f  five or 

more persons, and the offense was committed to further the criminal objectives o f  the 

group;

( 15) the defendant has three or more prior felony convictions:

(16) the defendant's criminal conduct was designed to obtain

substantial pecuniary gain and the risk o f  prosecution and punishment for the conduct

is slight;

(17) the offense was one o f  a continuing scries o f  criminal offenses 

committed in furtherance >f illegal business activities from which the defendant 

uerives a major portion o f the defendant's income;

(18) the offense was a felony

(A) specified in AS 11.4! and was committed against a spouse, 

a former spouse, or a member o f the social unit m ade un o f [COMPRISED 

O l ]  those living together in the same dwelling as the defendant;

(B) specified in AS I I .41.410 - 11.41.458 and the defendant

has engaged in the same or other conduct prohibited by a provision o f

AS 11.41.410 - 11.4 1.460 involving the same or another victim; or

(C) specified in AS 11.41 that is a crime involving domestic 

violence and was committed in the physical presence or hearing o f  a child 

under 16 years o f  age who was, at the time o f  the offense, living within the 

residence o f  the victim, the residence o f  the perpetrator, or the residence where 

the crime involving domestic violence occurred;

(19) the defendant's prior criminal history includes an adjudication as a 

delinquent for conduct that would have been a felony if committed by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or 

probation for another felony charge or conviction that would be considered a prior 

felony conviction under AS 12.55.145(a)(1)(B);

(21) the defendant has a criminal history o f  repeated instances of
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1 conduct violative o f  criminal laws, whether punishable as felonies or misdemeanors,

2 similar in nature to the offense for which the defendant is being sentenced under this

3 section;

4 (22) the defendant knowingly directed the conduct constituting the

5 offense at a victim because o f  that person's race, sex, color, creed, physical or mental

6 disability, an :e i ry, or national origin;

7 (23) the defendant is convicted o f  an offense specified in AS 11.71 and

8 (A) the offense involved the delivery o f  a controlled substance

9 under circumstances manifesting an intent to distribute the substance as part o f

10 a co nmcrcial enterprise; or

11 (B) at the time o f  the conduct resulting in the conviction, the

12 detendant was caring for or assisting in the care o f  a child under 10 years o f

13 age.

14 (24) the defendant is convicted o f  an offense specified in AS 11.71 and

15 the offense involved the transportation o f  controlled substances into the state:

16 (25) the defendant is convicted o f  an offense specified in AS 11.71 and

17 the offense ii volvcd large quantities o f  a controlled substance;

18 (26) the defendant is convicted o f  an offense specified in AS 11.71 and

19 the offense involved the distribution o f  a controlled substance that had been

20 adulterated with a toxic substance;

2 1 (27) the defendant, being 18 years o f  age or older.

22 (A) is legally accountable under AS 11.16.110(2) for the

23 conduct ol a person who, at the lime the offense was committed, was under 18

24 years o f  age and at least three years younger than the defendant: or

25 (B) is aided or abetted in planning or committing the offense by

26 a person who, at the time the offense was committed, was under 18 years o f

27 age and at least three years younger than the defendant;

28 (28) the victim o f  the offense is a person who provided testimony or

29 evidence related to a prior offense committed by the defendant;

30 (29) the defendant committed the offense for the benefit of, at the

31 direction of, or in association with a criminal street gang;
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(30) the defendant is convicted o f  an offense specified in AS 11.4 1.410 

- 11.4 1.455, and the defendant knowingly supplied alcohol or a controlled substance to 

the victim in furtherance o f  the offense with the intent to make he victim 

incapacitated; in this paragraph, "incapacitated" has the meaning given in 

AS 11.4 1.470i

(31) the defendan t 's  p r io r  cr im inal history includes convictions for 

five o r  m ore crimes in this or an o th e r  jurisdiction that a rc  class A m isdem eanors 

u n d e r  the law of this state, o r  having elements s im ila r  to a class A m isdem eanor; 

two or m ore convictions arising out o f  a single continuous episode a re  considered 

a single conviction; however, an offense is not a p a r t  of a continuous episode if 

com m itted  while a ttem pting  to escape o r  resist a r re s t  o r  if it is an assault upon a 

uniform ed o r otherwise clearly identified peace officer; notice and denial of 

convictions a re  governed by AS 12.55.145(b), (c), and  (d ) .

* Sec. 19. AS 12.55.155(d) is amended to read:

(d) The following factors sh ii be considered by the sentencing court if 

proven in accordance with this section, and  may allow imposition o f a sentence 

below the presum ptive  range [AND MAY MITIGATE THE PRESUME IIVE 

TERMS] set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and 

the defendant manifested extreme caution or sincere concern for the safety or well­

being o f  the victim;

(2) the defendant, although an accomplice, played only a minor role in 

the commission o f  the offense;

(3) the defendant committed the offense under some degree o f  duress, 

coercion, threat, or compulsion insufficient to constitute a complete defense, but that 

[WHICH] significantly affected the defendant's conduct;

(4) the conduct o f  a youthful defendant was substantially influenced by 

another person more mature than the defendant;

(5) the conduct o f  an aged defendant was substantially a product o f  

physical or mental infirmities resulting from the defendant's age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the
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1 defendant acted with serious provocation from the victim;

2 (7) except in the case o f  a crime defined by AS 11.41.410 • 11.41.470.

3 the victim provoked the crime to a significant degree;

4 (8) [REPEALED

5 (9)] the conduct constituting the offense was among the least serious

6 conduct included in the definition o f the offense;

7 (9) [(10)] before the defendant knew that the criminal conduct had

8 been discovered, the defendant fully compensated or made a good faith effort to fully

9 compensate the victim o f  the defendant's criminal conduct for any damage or injury

10 sustained;

11 (10) [(II)]  the defendant was motivated to commit the offense solely

12 by an overwhelming compulsion lo provide for emergency necessities for the

13 defendant's immediate family;

14 (11) [(12)] the defendant assisted authorities lo detect, apprehend, or

15 prosecute other persons who committed an offense;

16 (12) [(13)] the facts surrounding the commission of the offense and

17 any previous offenses by the defendant establish that the harm caused by the

18 defendant's conduct is consistently minor and inconsistent with the imposition o f  a

19 substantial period o f  imprisonment;

20 (13) [(14)] the defendant is convicted of an offense specified in

21 AS 11.71 and the offense involved small quantities of a controlled substance;

22 (14) [(15)] the defendant is convicted o f  an offense specified in

23 AS 11.71 and the offense involved the distribution o f  a controlled substance, other

24 than a schedule IA controlled substance, to a personal acquaintance who is 19 years o f

25 age or older for no profit;

26 (15) [(16)] the defendant is convicted of an offense specified in

27 AS 11.71 and the offense involved the possession o f  a small amount o f  a controlled

28 substance for personal use in the defendant's home;

29 (16) 1(17)] in a conviction for assault or attempted assault or for

30 homicide or attempted homicide, the defendant acted in response to domestic violence

3 1 perpetrated by the victim against the defendant and the domestic violence consisted o f
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aggravated or repeated instances o f  assaultive behavior.

* See. 20. AS 12.55.155(c) is amended to read:

(e) If  a factor in aggravation is a necessary element o f  the present offense, or 

requires the imposition o f  a sentence within the presumptive range [TERM] under 

AS 12.55.125(c)(2). that factor may not be used to impose a sentence above the high 

end o f  [AGGRAVATE] the presumptive range [TERMJ. If a factor in mitigation is 

raised at trial as a defense reducing the offense charged to a lesser included offense, 

that factor may not be used to impose a sentence below the low end of [MITIGATE] 

the presumptive range [TERM].

* Sec. 21. AS 12.55.155(0 is amended to read:

( 0  If the state seeks to establish a factor in aggravation at sentencing

(1) u n d e r  (c)(7), (8), (12), (IS), (19), (20), (21), o r  (31) of this 

section, or if the defendant seeks to establish a factor in mitigation at sentencing, 

written notice must be served on the opposing party and filed with the court not later 

than 10 days before the dale set for imposition o f  sentence; the factors [. FACTORS] 

in aggravation listed in this p a rag ra p h ,  and factors in mitigation must be established 

by clear and convincing evidence before the court sitting without a jury; all [. ALL] 

findings must be set out with specificity!

(2) o the r  than one listed in (1) o f  this subsection, the factor shali be 

presented to a trial jury u n d er  p rocedures  set bv the court, unless the defendant 

waives trail bv jury, stipulates to the existence of the factor, o r  consents to have 

the factor proven u nd er  procedures  set out in (I)  of this subsection; a factor in 

aggravation  presented to a jury is established if proved bevond a reasonable 

doub t;  w ritten  notice of the intent to establish a factor in aggravation  must be 

served on the defendan t and  filed with the court

(A) 10 days before trial, o r  at an o the r  time specified by the

court;

(B) within 48 hours, or al a time specified by (he court, if 

the court instructs  the jury about the option to re tu rn  a verdict for a lesser 

included offense; o r

(C) five davs before en tering  a plea tha t results in a finding
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of guilt, or at another time specified bv the court
* See. 22. AS 12.55.165(a) is amended lo read:

(a) If the defendant is subject lo sentencing under AS 12.55.125(c). (d), (c). or

(i] (AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2). (e)(3), OR (i)( and the court finds by 

clear and convincing evidence that manifest injustice would result from failure to 

consider relevant aggravating or mitigating factors not specifically included in 

AS 12.55.155 or from imposition o f  a sentence within the presumptive range 

(TERM), whether or not adjusted for aggravating or mitigating factors, the court shall 

enter findings and conclusions and cause a record o f  the proceedings to be transmitted 

k  a three-judge panel for sentencing under AS 12.55.175.

* Sec. 23. AS 12.55.175(b) is amended to read:

(b) Upon receipt o f  a record o f  proceedings under AS 12.55.165, the three- 

judge panel shall consider all pertinent (lies, records, and transcripts, including the 

findings and conclusions of the judge who originally heard the matter. The panel may 

hear oral testimony to supplement the record before it. If the panel supplements the 

record, the panel shall permit the victim to testify before the panel. If the panel finds 

that manifest injustice would result from failure to consider relevant aggravating or 

mitigating factors not specifically included in AS 12.55.155 or from imposition of a 

sentence within the presumptive range (TERM), whether or not adjusted for 

aggravating or mitigating factors, it shall sentence the defendant in accordance with 

this section. If the panel does not find that manifest injustice would result, it shall 

remand the case to the sentencing court, with a written statement o f  its findings and 

conclusions, for sentencing under AS 12.55.125.

* Sec. 24. AS 12.55.175(e) is amended to read:

(e) If the three-judge panel determines under (b) o f  this section that manifest 

injustice would result from imposition o f  a sentence within the presumptive range 

(TERM] and the panel also finds that the defendant has an exceptional potential for 

rehabilitation and that a sentence o f  less than the presumptive range (TERM] should 

be imposed because o f  the defendant's exceptional potential for rehabilitation, the

S B  56
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( I )  shall sentence the defendant within (TO] the presumptive range
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|TERM ) required under AS 12.5^.125 o r  as perm itted  u n d e r  AS 12.55.155;

(2) shall order the defendant under AS 12.55.015 to engage in 

appropriate programs o f  rehabilitation: and

(3) may provide that the defendant is eligible for discretionary' parole 

under AS 3 3 .16.090 during the second half o f  the sentence imposed under this 

subsection if the defendant successfully completes all rehabilitation programs ordered 

unde- (2) o f  this subsection.

* Sec. 25. AS 12.55.185 is amended by adding a new paragraph to read:

(18) "active term o f  imprisonment" has the meaning given in

AS 12.55.127.

* See. 26. AS 33.05.070 is amended by adding new subsections to read:

(c) At any time within the probation period, a police officer certified by the 

Alaska Police Standards Council may detain a probationer if the police officer has 

reasonable suspicion that the probationer has recently violated or may imminently 

violate a probation condition relating to one o f the topics set out in (d) o f  this section. 

The police officer may also arrest the probationer without a warrant if the police 

officer has probable cause to believe that the probationer has violated a probation 

condition relating to one of the topics set out in (d) o f  this section.

(d) The conditions that permit a police officer to detain or arrest a probationer 

or parolee without a warrant under AS 3 3 .16.240 and (c) o f  this section are those 

conditions imposed by the court, or the parole board, relating to

(1) geographic limitations on the probationer's movements;

(2) possessing or consuming controlled substances under state or

federal law;

(3) possessing firearms;

(4) possessing or consuming alcoholic beverages, or being in a place 

where they arc sold or served;

(5) operating or driving a motor vehicle; or

(6) other conduct that creates an imminent public danger or threatens 

serious harm to persons or property.

* Sec. 27. AS 33.16.085(a) is amended to read:

SB0056A -19- SB 56
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(a) Notwithstanding a presumptive, mandatory, or mandatory minimum term 

o r  sentence a prisoner may be serving or any restriction on parole eligibility under 

AS 12.55. a prisoner who is serving a term o f  at least 181 days, may, upon application 

by the prisoner or the commissioner, be released by the board on special medical 

parole if the board determines that

(1) the prisoner has not been convicted o f  an offense under 

AS 11.41.410 - 11.41.425 or 11.41.434 - 11.41.438 and the prisoner is severely 

medically or cognitively disabled as certified in writing by a physician licensed under 

AS 08.64

(2) a reasonable probability exists that

(A) the prisoner will live and remain at liberty without 

violating any laws or conditions imposed by the board;

(B) because o f  the prisoner’s severe medical or cognitive 

disability, the prisoner will not pose a threat o f  harm to the public if released 

on parole: and

(C) release o f  the prisoner on parole would not diminish the 

seriousness o f  the crime;

(3) the prisoner

(A) was not suffering from the severe medical or cognitive 

disability at the time the prisoner committed the offense or parole or probation 

\ iolation for which the prisoner is presently incarcerated; or

(B) was suffering from the severe medical or cognitive 

disability at the time the prisoner committed the ofTense or parole or probation 

violation for which the prisoner is presently incarcerated and the medical or 

cognitive disability has progressed so that the likelihood o f  the prisoner's 

committing the same or a similar offense is low';

(4) the care and supervision that the piisoner requires can be provided 

in a more medically appropriate or cost-effective manner than by the department;

(5) the prisoner is incapacitated to an extent that incarceration does not 

impose significant additional restrictions on the prisoner;

(6) the prisoner is likely to remain subject to the severe medical or

-20- SB0056A
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1 cognitive disability throughout the entire period o f  parole or to die and there is no

2 reasonable expectation that the prisoner's medical or cognitive disability will improve

3 noticeably; and

4 (7) an appropriate discharge plan has been formulated that addresses

5 basic life domains o f  the prisoner, including care coordination, housing, eligibility for

6 po’ 'ic benefits, and health care, including necessary medication.

7 * Sec. 28. AS 33.16.090 is repealed and reenacted to read:

8 Sec. 33.16.090. Eligibility for discretionary paro le  and  m inim um  term s to

9 be served, (a) A prisoner sentenced to an active term o f  imprisonment o f  at least 181

10 days may, in the discretion o f  the board, be released on discretionary parole if the

11 prisoner has served the amount o f  time specified under (b) o f  this section, except that

12 ( I) a prisoner sentenced to one or more mandatory 99-year terms under

13 AS 12.55.125(a) or one or more definite terms under AS 12.55.125(I) is not eligible

14 for consideration for discretionary parole;

15 (2) a prisoner is not eligible for consideration o f discretionary parole if

16 made ineligible by order o f  a court under AS 12.55.115;

17 (3) a prisoner imprisoned under AS 12.55.086 is not eligible for

18 discretionary parole unless the actual term o f imprisonment is more than one year.

19 (b) A prisoner eligible under (a) o f  this section who is sentenced

20 (I)  to a single sentence under AS 12.55.125(a) or (b) may not be

21 released on discretionary parole until the prisoner has served the mandatory minimum

22 term under AS 12.55.125(a) or (b), one-third o f  the active term o f  imprisonment

23 imposed, or any term set under AS 12.55.115, whichever is greatest;

24 (2) to a single sentence within or below a presumptive range set out in

25 AS 12.55.125(c), (d)(2) - (4). (e)(3) and (4), or (i), and has not been allowed by the

26 three-judge panel under AS 12.55.' 75 to be considered for discretionary parole

27 release, may not be released on discretionary parole until the prisoner has served the

28 term imposed, less good time earned under AS 33.20.010;

29 (3) to a single sentence under AS 12.55 125(c). (d)(2) - (4), (e)(3) and

30 (4), or (i), and has been allowed by the three-judge panel under AS 12.55.175 to be

3 1 considered for discretionary parole release during the second half o f  the sentence, may

SB0056A -21-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]

SB 56



24-LS0308\F

1 not be released on discretionary parole until

2 (A) the prisoner has served that portion o f  the active term o f

3 imprisonment required by the three-judge panel; and

4 (B) in addition lo the factors set out in AS 33.16.100(a). the

5 board determines that

6 (i) the defendant has successfully completed all

7 rehabilitation programs ordered by the three-judge panel that were

8 made available to the prisoner; and

9 tii) the prisoner would not constitute a danger to the

10 public if released on parole;

11 (4) to a single enhanced sentence under AS 12.55.155(a) that is above

12 the applicable presumptive range, may not be released on discretionary parole until the

13 prisoner has served the greater o f  the following:

14 (A) an amount o f  time, less good time earned under

15 AS 33.20.010, equal to the upper end of the presumptive range plus one-fourth

16 o f  the amount o f  time above the presumptive range; or

17 (B) any term set under AS 12.55.115;

18 (5) to a single sentence under any other provision o f  law, may not be

19 released on discretionary parole until the prisoner has served at least one-fourth o f  the

20 active term o f  imprisonment, any mandatory minimum sentence imposed under any

2 1 provision o f law, or any term set under AS 12.55.115. whichever is greatest;

22 (6) to concurrent sentences, may not be released on discretionary

23 parole until the prisoner has served the greatest o f

24 (A) any mandatory minimum sentence or sentences imposed

25 under any provision o f  law;

26 (B) any term set under AS 12.55.115; or

27 (C) the amount o f  time that is required to be served under (1) -

28 (5) o f  this subsection for the sentence impos d for the primary crime, had that

29 been the only sentence imposed;

30 (7) to consecutive or partially consecutive sentences, may not be

3 1 released on discretionary parole until the prisoner has served the Greatest of

§
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1 (A) the composite total o f  any mandatory minimum sentence or

2 sentences imposed under any provision o f  lav', including AS 12.55.127;

3 (B) any term set under AS 12.55.115; or

4 (C) the amount o f  time ’iat is required to be served under ( I ) -

5 (5) o f  this subsection for the sentence imposed for the primary crime, had that

6 been the only sentence imposed, plus one-quarter o f  the composite total o f  the

7 active term o f  impris' .mcnt imposed as consecutive or paitially consecutive

8 sentences imp >sed for all crimes other than the primary crime.

9 (c) As used in this section,

10 ( I )  "active term o f  imprisonment" has the meaning given in

11 AS 12.55.185;

12 (2) "primary crime" has the meaning given in AS 12.55.127.

13 * Sec. 29. AS 33 .16 .100 is amended by adding a new subsection to read: \

14 (c) If the parole board considers an application for discretionary parole, and \

15 denies parole bcca .e the prisoner does not meet the standards in (a) o f  this section, C
16 the board may make a prisoner ineligible for further consideration o f discretionary \

17 parole, or may require that additional time be served before the prisoner is again /

18 eligible for consideration for discretionary parole. /
19 * See. 30. AS 33 .16.240(c) is amended to read:

20 (c) In addition  to the powers g ran ted  t< .i police officer u n d er  (a) of this

21 section, a [A] parole officer may, without a warrant, arrest a parolee for a violation o f

22 parole only if there is danger to the public, if there is a likelihood that the parolee will

23 flee, or if  the parolee committed a crime in the presence o f  the parole officer.

24 * Sec. 31. AS 33.16.240 is amended by adding a new subsection to read:

25 (g) At any time within the period o f  parole supervision, a police officer

26 certified by the Alaska Police Standards Council may detain a parolee if the officer

27 has reasonable suspicion that the person has recently violated or may imminently

28 violate a parole condition relating to oi .e o f  the topics set out in AS 33.05.070(d). The

29 officer may also arrest the parolee without a warrant if the officer has probable cause

30 to believe that the person has violated a parole condition relating to one of the topics

31 set out in AS 33.05.070(d).
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1 * Sec. 32. AS 12.55.1 *5(k); AS 33 .16 .100(c) and 33.16.100(d) are repealed.

2 * Sec. 33. The uncodified law o f the State o f  Alaska is amended by adding a new section to

3 read:

4 APPLICABILITY. Sections 1, 4, 6, 26. and 2 9 - 3 1  o f  this Act apply to offenses

5 committed before, on. or after the effective date o f  this Act. Sections 2. 3, 5, 7 - 25, and 27 -

6 28 o f  this Act apply to offenses committed on or after the effective date o f  this Act.

7 References to prior offenses or convictions in secs. 8 - 2 1  o f  this Act include offenses

8 committed before, on, or after the effective date o f  this Act.

9 * Sec. 34. This Act takes effect July 1, 2005.

24-LS0308\F
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D eliveries to: 129 6th St., Rm . 329

M E M O R A N  I) Li M January 12, 2005

S U B JE C T : Draft Bill on Various Criminal Law and Procedure Top „s 
(Work Order No. 24-LS0308VG)

TO:

FROM:

Senator Ralph Seekins

Gerald P. L u c k h a u p ^ ^ ^ ^  
Legislative Counsel

Enclosed is the second draft o f  this criminal law and procedure bill. This draft 
incorporates changes requested by Dean Guaneli o f  the Department o f  Law to the 
material they originally supplied to you in the first draft. I have two com m ents  about the 
draft.

I . Section 2 o f  the draft provides that a judge may no longer impose a periodic sentence1 
except in one situation - when extreme hardship would result to the defendant's ability to 
pay restitution or fines as the sentence would interfere with the defendant's employment. 
The Department o f  Law is proposing this change because some judges  have been trying 
to use this provision to require that prisoners be released to m ake doctor or dentist 
appointments, attend funerals, etc., and the department believes that keeping track o f  this 
is rather burdensome. It seems to me that this is a very large ham m er for a rather small 
nail. Reasons for imposing periodic sentences go far beyond ability pay restitution or 
fines and are often quite beneficial to the state. Having a defendant who is serving a 3 
day, 5 day, 10 day, or 30 day sentence on weekends or in some other periodic m anner 
often allows the defendant or the family o f  the defendant to keep working, stay in school, 
stay o f f  o f  welfare or aid to families, etc. Sometimes allowing the service o f  a sentence 
periodically actually benefits the state by allowing the sentence to be served when the 
correctional institution is not already full. Allowing a defendant to receive medical care 
while the defendant is not incarcerated may actually reduce the burden on the state to 
provide medical care to prisoners. In any event, you should exam ine this provision 
closely. There m ay be an easier way to achieve the department's goals than virtually 
eliminating periodic sentencing as an available sentencing option.

2. Mr. Guaneli had me change the applicability section (Sec. 33) to m ake sections 26 and 
29 - 31 o f  the bill apply to offenses committed before, on, or after the effective date o f  the

1 A periodic sentence is a sentence that is served in parts instead o f  in whole. For 
example, it is fairly com m on for judges to sentence persons to serve certain limited 
sentences on weekends so the person can keep their job , remain in school, o r  whatever.



Act. While I see no problem with this change as to secs. 26 and 30 - 31, it can be argued 
that sec. 29 constitutes an impermissible change in sentence, an unconstitutional increase 
in punishment, when applied to offenses committed before the effective date o f  the Act. 
By allowing the board o f  parole to make a prisoner ineligible for further consideration o f  
parole when they otherwise would have been eligible appears to be an increase in 
punishment. You should closely examine this provision and its application to offenses 
committed before the effective date o f  the Act.

GPLimed 
05-02 l .m ed

Senator Ralph Seekins
January 12, 2005
Page 2
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SE N A T E  B IL L  NO .

IN THE LEG ISLA TU R E OF THE STATE OF A L A SK A  

TW EN TY -FO U RTH  LEGISLATU RE - F IRST SESSIO N

B Y  S E N A T O R  S E E K IN S

I n t r o d u c e d :
R e f e r r e d :

A B IL L  

F O R  AN A C T  E N T IT L E D

1 " A n  Act re la ting  to c r im in a l  law a n d  p ro c ed u re ,  c r im in a l  sen tences ,  a n d  p rob a tio n  and

2 p a ro le ;  an d  p rov id in g  for an  effective da te ."

B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :

4 || * Section 1. AS 12.40.100 is am ended by adding a new  subsection to read:

5 || (c) An indictment that complies with this section and  with applicable rules

6 || adopted by the supreme court, is valid and need not specify aggravating factors set out

7 || in AS 12.55.155.

8 || * Sec. 2. AS 12.55.015(a) is am ended to read:

9 || (a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing

10 || sentence on a defendant convicted o f  an offense, may singly o r  in combination

11 || (1) impose a

12 || (A) fine when authorized by law and as provided in

13 || AS 12.55.035; or

14 || (B) day  fine when authorized by law  and as provided in

L
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AS 12.55.036 if  the court does not impose a term o f  periodic o r  continuous 

imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions 

specified by the court that may include provision for active supervision;

(3) impose a definite term o f  periodic imprisonment, h u t  only if  an 

em ploym ent ob ligation  o f  the d e fen d an t  p reex is ted  sen tencing  and co n tinuous 

in ca rce ra t io n  w ou ld  cause ex trem e h a rd s h ip  to the  d e fe n d a n t 's  ab il i ty  to pay 

fines o r  re s t i tu t io n ;

(4) impose a definite term o f  continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic program 

o f  community work under AS 12.55.055;

(7) suspend execution o f  all or a portion o f  the sentence imposed under

AS 12.55.080;

(8) suspend imposition o f  sentence under AS 12.55.085;

(9) order the forfeiture to the com m issioner o f  public safety or a 

municipal law enforcement agency o f  a deadly weapon that was in the actual 

possession o f  or used by the defendant during the com mission o f  an offense described 

in AS 11.41, AS 11.46, AS 11.56, or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or 

comply with the treatmeni plan o f  a rehabilitation program that is related to the 

defendant's offense or to the defendant's rehabilitation i f  the program is made available 

to die defendant by the Department o f  Corrections;

(11) order the forfeiture to the state o f  a motor vehicle, weapon, 

electronic communication device, or money or other valuables, used in or obtained 

through an offense that was committed for the benefit of, at the direction of, or in 

association with a criminal street g, g;

(12) order the defendant to have no contact, either directly or 

indirectly, with a victim or witness o f  the ofTense until the defendant is 

unconditionally discharged.

* Sec. 3. AS 12.55.025(i) is amended to read:

-2-
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(i) Except as provided by AS 12.55.125(a)(3), (12.55.125(k),] 12.55.145(d), 

12.55.155(f), and 12.55.165, the preponderance o f  the evidence standard o f  proof 

applies to sentencing proceedings.

* Sec. 4. AS 12.55.055(d) is amended to read:

(d) The court may offer a defendant convicted o f  an offense the option oi 

performing community work in lieu o f  a sentence o f  imprisonment. Substitution o f  

com m unity  work shall be at a rate o f  eight hours for each day o f  imprisonment. A 

court may not offer substitution o f  community work for any m andatory minimum 

period o f  imprisonment or for any period w ith in  the [OF AJ presumptive range 

[TERMJ o f  imprisonment for the offense .

* Sec. 5. AS 12.55.088(c) is amended to read:

(c) A [NO] sentence may n o t  be reduced or modified so as to result in a term 

o f  imprisonment th a t  [WHICH] is less than the minimum [OR PRESUM PTIVE] 

sentence o r  w ith in  the p resu m p tiv e  ran g e  required by law for the original sentence.

* Sec. 6. AS 12.55.100(a) is amended to read:

(a) While on probation and am ong the conditions o f probation, the defendant 

may be required

(1) to pay a fine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual 

dam ages or loss caused by the crime for which conviction was had, including 

com pensation to a victim that is a nonprofit organization for the value o f  labor or 

goods provided by volunteers i f  the labor or goods were necessary to alleviate or 

mitigate the effects o f  the defendant's crime;

(3) to provide for the support o f  any persons for whose support the 

defendant is legally responsible;

(4) to perform com m unity  work in accordance with AS 12.55.055;

(5) to participate in or comply with the treatment plan o f  an inpatient 

or outpatient rehabilitation program specified by either the court or the defendant's 

probation officer that is related to the defendant's offense or to the defendant’s 

rehabilitation; [AND]

(6) to satisfy the screening, evaluation, referral, and program

-3-
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requirements o f  an agency authorized by the court to make referrals for rehabilitative 

treatment or to provide rehabilitative treatment; an d

(7) if o rd e re d  hv the court ,  to ab ide  bv a d d i t io n a l  conditions of 

p ro b a t io n  imposed bv the d e fe n d a n t 's  p ro b a t io n  officer; an  ad d i t io n a l  condition 

im posed hv the p ro b a t io n  officer  m ust he prov ided  in w r i t in g  to the defen d an t;  

the add itional cond ition  is b in d in g  upon delivery until m od if ied  bv the cou rt;  this 

p a ra g ra p h  does not r e q u i re  w r i t ten  notice of cond itions  re la t in g  to the day-to-day  

m an ag em en t o f  p ro b a t io n e rs ,  in which p ro b a tio n  officers d ire c t  the activities of 

p ro b a t io n e rs  to im p lem en t  existing  court- im posed  c o n d i t io n s .

* Sec. 7. AS 12.55.120 is am ended by adding a new subsection to read:

(e) A sen ten ;e  reviewed by the appellate court under this section and

AS 22.07.020. or by the superior court under AS 22.10.020, or a sentence reviewed by 

petition accepted under court rules, may not be reversed as excessive, and the 

sentencing court is not required to make specific findings, i f  the sentence is within an 

applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially 

consecutive sentence imposed in accordance with the m in im um  sentences set out in 

AS 12.55.127.

* Sec. 8. AS 12.55.125(c) is am ended  to read:

(c) Except as provided in (i) o f  this section, a defendant convicted o f  a class A

felony may be sentenced to a definite term o f  imprisonment o f  not more than 20 years, 

and shall be sentenced to a defin ite  term  with in  the following presumptive ranges 

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if  the offense is a first felony conviction and does not involve 

circumstances described in (2) o f  this subsection, five to e igh t [FIVE] years;

(2) i f  the offense ;s a first felony conviction 

[(A) O TH ER  THAN FOR M A N SLA U G H T E R ] and the

defendant possessed a firearm, used a dangerous instrument, or caused serious 

physical injury o r  d ea th  during the commission o f  the offense, or knowingly 

directed the conduct constituting the offense at a uniformed or otherwise 

clearly identified peace officer, fire fighter, correctional em ployee, emergency 

medical technician, paramedic, ambulance at rndant, o r  other emergency
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responder who was engaged in the performance o f  official duties at the time o f  

the offense, seven to eleven [SEVEN] years;

[(B) FOR M A N SLA U G H TER  AND THE CONDU CT 

RESULTING IN THE CONVICTION W AS K N O W IN G LY  DIRECTED 

TO W A R D S A CHILD UNDER THE A G E O F 16, SEVEN YEARS;

(C) FOR M A N SLA U G H TER  AND THE CONDU CT 

RESULTING IN THE CONVICTION INV OLVED DRIVING WHILE 

UNDER THE INFLUENCE OF AN A LCO H O LIC BEVERAGE, 

INHALANT, O R CONTROLLED SU B STA N C E, SEVEN YEARS;]

(3) if  the offense is a second felony conviction, 10 to 14 [10] years;

(4) if the offense is a third felony conviction and the defendant is not 

subject to sentencing under (/) o f  this section, 15 to 20 [ 15] years.

* Sec. 9. AS 12.55.125(d) is amended to read:

(d) Except as provided in (i) o f  this section, a  deferdant convicted o f a class B 

felony may be sentenced to a definite term o f  imprisonment o f  not more than 10 years, 

and shall be sentenced to a definite term  w ith in  the following presumptive ranges 

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if  the offense is a first feionv convic tion  a n d  dues not involve 

circum stances d esc r ib ed  in (2) o f  this subsection , one  to th ree  vears ;

(2) if the offense is a first feionv convic tion , the d e fen d an t  violated 

AS 11.41.130. an d  the victim w as a child u n d e r  16 vears  o f  age, tw o to fo u r  vears;

(3) i f  the offense is a second felony conviction, fo u r  to seven [FOUR|

years;

(4) [(2)] i f  the offense is a third felony conviction, six to ten [SIX]

years.

* Sec. 10. AS 12.55.125(e) is amended to read:

(e) Except as provided in (i) o f  this section, a defendant convicted o f  a class C 

felony may be sentenced to a definite term o f  imprisonment o f  not more than five 

years, and shall be sentenced to a definite te rm  w ith in  the following presumptive 

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) i f  the offense is a first feionv convic tion  an d  does not involve

WORK DRAFT WORK DFAFT 24-LS0308\G
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c ircu m stan ces  descr ibed  in (4) o f  this subsec tion , ze ro  to two v e a r s ;

(2) i f  the offense is a second felony conviction, two to fo u r  [TWO]

years;

(3) [(2;j i f  the offense is a third felony conviction, th re e  to five 

[THREE] years;

(4) [(3)] if  the offense is a first felony conviction, and the defendant 

violatei' AS 08.54.720(a)( 15), one to two vea. s [ 0 . .  YEAR].

* Sec. 11. \S  12.55.125(g) is amended to read:

(g) It a defendant is sentenced under (c). Id), (e) [(d)(1), (d)(2), (e)(1), (e)(2),

(e)(3)], or (i) o f  this section, except to the extern permitted under AS 12.55.155 -

12.55.175,

(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition o f  sentence may not be suspended under AS 12.55.085;

(3) terms o f  imprisonment may not be otherwise reduced.

* Sec. 12. AS 12.55.125(i) is amended to read:

(i) A defendant convicted o f

(1) sexual assault in the first degree or sexual abuse o f  a minor in the 

first degree may be sentenced to a definite term o f  imprisonment o f  not m ore than 40 

years and shall be sentenced to a defin ite  te rm  w ithin  the following presumptive 

ran g es  [TERM S], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) i f  the offense is a first felony conviction and does not 

involve circumstances described in (B) o f  this paragraph, e igh t to twelve 

[EIGHT] years;

(B) if  the offense is a first felony conviction and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the commission o f  tne offense, 12 to 16 [10] years;

(C) if  the offense is a second felony conviction and does not 

involve circumstances described in (D) o f  this paragraph, 15 to 20 [ 1 J years;

(D) i f  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 20 to 30 [20] years;

(E) if  the offense is i  third felony conviction and the defendant
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is not subject to sentencing under (F) o f  this paragraph or (/) o f  this section, 25 

to 35 [25] years;

(F) if  the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) o f  this section, and  the defendant has two 

prior convictions for sexual felonies, 30 to 40 [30] years;

(2) attempt, conspiracy, or solicitation to com m it sexual assault in the 

first degree or sexual abuse o f  a minor in the first degree m ay be sentenced to a

definite term o f  imprisonment o f  not more than 30 years and sha*. be sentenced to a

defin ite  term  w ith in  the following presumptive ran g es  [TERM S], subject to

adjustment as provided in AS 12.55.155 - 12.55.175:

(A) i f  the offense is a first felony conviction and does not 

involve circumstances described in (B) o f  this paragraph, five to eight [FIVE] 

years;

(B) if  the offense is a first felony conviction, and the defendant 

possessed a firearm, used a dangerous instrument, or caused serious physical 

injury during the com m ission o f the offense, 10 to 14 [10] years;

(C) if  the offense is a second felony conviction and does not 

involve circumstances described in (D) o f  this paragraph, 12 to 16 [10] yearc:

(D) i f  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony. 15 to 20 [ 15] years;

(E) if  the offense is a third felony conviction, does not involve 

circumstances described in (F) o f  this paragraph, and the defendant is not 

subject to sentencing under (/) o f  this section, 15 to 25 [15] years;

(F) if  the offense is a third felony conviction, the defendant is 

not subject to sentencing under (/) o f  this section, and the defendant has two 

prior convictions for sexual felonies, 20 to 30 [20] years;

(3) sexual assault in the second degree, sexual abuse o f  a minor in the 

second degree, unlawful exploitation o f  a minor, or distribution o f  child pornography 

may be sentenced to a definite term o f  imprisonment o f  not m ore than 20 years and 

shall be sentenced to a defin ite  te rm  w ithin  the following presumptive ranges 

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

WORK DRAFT WORK DRAFT 24-LS0308\G
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(A) if the  offense is a first feionv conviction, two to four

years ;

(B) if the offense is a second felony conviction and does not 

involve circumstances described in ( Q  [(B)] o f  this paragraph, five to eight 

[FIVE] years;

(C) [(B)] if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, 10 to 14 [10] years;

(D) [(C)] if  the offense is a third felony conviction, does not 

involve circumstances described in [E ]  [(D)] o f  this paragraph. 10 to 14 [10]

years;

(E) [(D)] if  the offense is a third felony conviction, and the 

defendant has two prior convictions for sexual felonies, 15 to 20 [15] years;

(4j sexual assault in the third degree, incest, indecent exposure in the 

first degree, possession o f  child pomog tphv, o r  attempt, conspiracy or solicitation to 

commit sexual assault in the second degree, sexual abuse o f  a minor in the second 

degree, unlawful exploitation o f  a minor, or distribution o f  child pornography, may be 

sentenced to a definite term o f  imprisonment o f  not more than 10 years and shall be 

sentenced to a defin ite  te rm  w ith in  the following presumptive ranges  [TERMS], 

subject to adjustment as provided in AS 12.5 d.155 - 12.55.175:

(A) if the offense is a first feionv conviction, one to two

vears ;

O il  i f  the offense is a second felony conviction and does not 

involve circumstances described in [C ]  [(B)] o f  this paragraph, two to five 

[TW O] years;

(C) [(B)] if  the offense is a second felony conviction and the 

defendant has a prior conviction for a sexual felony, th ree  to six [THREE] 

years;

(D) [(C)] if  the offense is a third felony conviction and does not 

involve circumstances described in £E) [(D)] o f  this paragraph, th re e  to six 

[THREE] years;

(E) [(D)] i f  the offense is a third felony conviction and the

-8-
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defendant has two prior convictions for sexual felonies, six to ten FS1X1 years

* Sec. 13. AS 12.55.125 is amended by adding a new  subsection to read:

(n) In imposing a sentence within a p resum ptive range under (c), (d), (c), or (i 

o f  this section, the total term, made up o f  the active term o f  im prisonm ent plus an 

suspended term o f  imprisonment, must fall within the presum ptive range, and th* 

active term o f  imprisonment m ay not fall below the lower end o f  the presumptivi 

range.

* Sec. 14. A S  12.55.127(d) is amended by adding a new  paragraph to read:

ta) For purposes o f  considering prior convictions in im posing sentence under

or more years has elapsed between the date o f  the defendant's unconditional 

discharge on the immediately preceding offense and com m ission  o f  the present 

offense unless the prior conviction was for an unclassified or class A felony;

having elements similar to those o f  a felony defined as such under Alaska law 

at the time the offense was committed is considered a prior felony conviction;

criminal episode during which there was no substantial change in the nature of 

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

com mission o f  another offense are not part o f  the same criminal episode or 

objective;

having elements similar to those o f  a most serious felony is considered a prior 

most serious felony conviction;

-9-
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(4) "presumptive term" m eans the middle o f  the applicable 

presumptive range set out in AS 12.55.125.

* Sec. 15. AS 12.55.145(a) is amended to read:

(2) AS 12.55.125(/),

(A) a conviction in this or another ju risd ic tion  o f  an offense

(1) AS 12.55.125(c), (d), o r  (e) [(d)(1), (d)(2), (e)(1), OR (e)(2)!,

(A) a prior conviction m ay not be considered if  a period o f  10

(C) two or more convictions arising out o f  a single, continuous

(B) a conviction in this or another ju risd ic tion  o f  an offense
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(B) commission o f  and conviction for offenses relied on as 

prior most serious felony offenses must occur in the following order: 

conviction for the first offense must occur before com m ission  o f  the second 

offense, and conviction for the second offense must occur before commission 

o f  the offense for which the defendant is being sentenced;

(3) A S 12.55.135(g),

(A) a prior conviction may not be considered i f  a period o f  five 

or more years has elapsed between the date o f  the defendant's unconditional 

discharge on the immediately preceding offense and com m iss ion  o f  the present 

offense unless the prior conviction was for an unclassified or class A  felony;

(B) a conviction in this or another jurisdiction  o f  an offense 

having elements similar to those o f a crime against a person or a crime 

involving domestic violence is considered a prior conviction;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature of 

the criminal objective are considered a single conviction unless the defendant 

was sentenced to consecutive sentences for the crimes; offenses committed 

while attempting to escape or avoid detection or apprehension after the 

commission o f  another offense are not part o f  the sam e criminal episode or 

objective;

(4) AS 12.55.125(i),

(A) a conviction in this or another ju risd ic tion  o f  an offense 

having elements similar to those o f  a sexual felony is a prior conviction for a 

sexual felony;

(B) a felony conviction in another jurisdiction  making it a 

crime to com m it any lewd and lascivious act upon a child  under the age o f  16 

years, with the intent o f  arousing, appealing to, or gratifying the sexual desires 

o f  the defendant or the victim is a prior conviction for a sexual felony;

(C) two or more convictions arising out o f  a single, continuous 

criminal episode during which there was no substantial change in the nature o f  

the criminal objective are considered a single conviction unless the defendant
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1 was sentenced to consecutive sentences for the crimes; offenses committed

2 while attempting to escape or avoid detection  or apprehension after the

3 commission o f  another offense arc not part o f  the same criminal episode or

4 objective.

5 * Sec. 16. AS 12.55.155(a) is amended to read:

6 (a) Except as p rovided  in (e) o f  this section , if  [IF] a defendant is convicted

7 o f  an offense and is subject to sentencing under AS 12.55.125(c), (d), (e), o r  (i)

8 [AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), O R  (i)] and

9 (1) the low end of the presumptive ra n g e  [TERM] is four years or

10 less, the court mav im pose anv sentence helow th e  p re su m p t iv e  range  [DECREASE

11 TH E PRESU M PTIV E TERM BY AN A M O U N T  AS GREAT AS THE

12 PRESUM PTIVE TERM ] for factors in mitigation or may increase the active te rm  of

13 im p riso n m en t [PRESUM PTIVE TERM] up to the m axim um  term o f  imprisonment

14 for factors in aggravation;

15 (2) the low end of the presumptive range  [TERM OF

16 IM PRISON M ENT! is more than four vears. the court mav im pose a sentence helow

17 the p resu m p tiv e  ran g e  as long as the active te rm  o f  im p riso n m e n t  is not less than

18 51) percen t  o f  the low end o f  the p re su m p tiv e  ran g e  [DECREASE THE

19 PRESUM PTIV E TERM  BY AN A M O UNT AS G R E A T  AS 50 PERCENT OF THE

20 PRESUM PTIVE TERM ] for factors in mitigation or may increase the active te rm  of

21 im p riso n m en t [PRESUM PTIV E TERM] up to the m axim um  term o f  imprisonment

22 for factors in aggravation.

23 * Sec. 17. AS 12.55.155(b) is amended to read:

24 (b) Sentences [SENTENCE IN C REM EN TS A N D  DECREMENTS] under

25 this section th a t  a re  outside of the p resu m p tiv e  ran g es  set out in AS 12.55.125

26 shall be based on the totality o f  the aggravating and mitigating factors set out in (c)

27 and (d) o f  this section.

28 * Sec. 18. AS 12.55.155(c) is amended to read:

29 (c) The following factors shall be considered by the sentencing court if

30 p roven  in ac c o rd a n c e  w ith  this section, a n d  m av  allow im position o f  a sentence

31 above the p re su m p tiv e  range  [AND MAY A G G R A V A T E  THE PRESUM PTIVE

L
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TERM S) set out in AS 12.55.125:

(1) a person, other than an accomplice, sustained physical injury as 

direct result o f  the defendant's conduct;

(2) the defendant's conduct during the commission o f  the offensi 

manifested deliberate cruelty to another person;

(3) the defendant was the leader o f  a group o f  three or m ore person: 

who participated in the offense;

(4) the defendant employed a dangerous instrument in furtherance ol

the offense,

(5) the defendant knew' or reasonably should have know n that the

WORK DRAFT 24-LS0308\<

victim o f  the offense was particularly vulnerable or incapable o f  resistance due to

advanced age, disability, ill health, or extreme youth or was for any other reason

substantially incapable o f  exercising normal physical or mental powers o f  resistance;

(6) the defendant's conduct created a risk o f  imminent physical injury 

to three or more persons, other than accomplices,

(7) a prior felony conviction considered for the purpose o f  invoking a 

[THE] presumptive range u n d e r  [TERM S OF] this chapter was o f  a m ore serious 

class o f  offense than the present offense;

(8) the defendant's prior criminal history includes conduct involving 

aggravated or repeated instances o f  assaultive behavior;

(9) the defendant knew that the offense involved more than one victim;

(10) the conduct constituting the offense was among the most serious 

conduct included in the definition o f  the offense;

(11) the defendant committed the offense u n d e r  [PU R SU A N T TO] an 

agreement that the defendant either pay or be paid for the com mission o f  the offense, 

and the pecuniary incentive was beyond that inherent in the offense itself;

assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the 

offense at an active officer o f  t’ e court or at an active or former judicial officer,

(12) the defendant was on release under AS 12.30.020 or 12.30.040 for 

another felony charge or conviction or for a m isdem eanor charge or conviction having
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1

2

3

4
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prosecuting attorney, law enforcement officer, correctional employee, fire fighter, 

em ergency medical technician, paramedic, ambulance attendant, or other emergency 

responder during or because o f  the exercise o f  official duties;

(14) the defendant was a member o f  an organized group o f  five or 

more persons, and the ofTense was committed to further the criminal objectives o f  the 

group;

(15) the defendant has three or more prior felony convictions;

(16) the defendant's criminal conduct was designed to obtain 

substantial pecuniary gain and the risk o f  prosecution and punishm ent for the conduct 

is slight;

(17) the offense was one o f  a continuing series o f  criminal offenses 

committed in furtherance o f  illegal business activities from which the defendant 

derives a major portion o f  the defendant's income;

(18) the offense was a felony

(A) specified in AS 11.41 and was com mitted against a spouse, 

a former spouse, or a m em ber o f  the social unit m ad e  up  o f  [COMPRISED 

OF; those living together in the same dwelling as the defendant;

(B) specified in AS 11.41.410 - 11.41.458 and the defendant 

has engaged in the same or other conduct prohibited by a provision of 

AS 11.41.410 - 11.41.460 involving the same or another victim; or

(C) specified in AS 11.41 that is a crime involving domestic 

violence and was committed in the physical presence or hearing o f  a child 

under 16 years o f  age who was, at the time o f  the offense, living within the 

residence o f  the victim, the residence o f  the perpetrator, or the residence where 

the crime involving domestic violence occurred;

(19) the defendant’s prior criminal history includes an adjudication as a 

delinquent for conduct that would have been a felony if  com mitted by an adult;

(20) the defendant was on furlough under AS 33.30 or on parole or 

probation for another felony charge or conviction that would be considered a prior 

felony conviction under AS 12.55.145(a)(1)(B);

(21) the defendant has a criminal history o f  repeated instances of
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conduct violative o f  criminal laws, whether punishable as felonies or misdemeanors, 

similar in nature to the offense for which the defendant is being sentenced under this 

section;

(22) the defendant knowingly directed the conduct constituting the 

offense at a victim because o f  that person's race, sex, color, creed, physical or mental 

disability, ancestry, or national origin;

(23) the defendant is convicted o f  an offense specified in AS 11.71 and

(A) the offense involved the delivery o f  a controlled substance 

under circumstances manifesting an intent to di* tribute the substance as part o f  

a commercial enterprise; or

(B) at the time o f  the conduct resulting in the conviction, the 

defendant was caring for or assisting in the care o f  a child under 10 years o f  

age;

(24) the defendant is convicted o f  an offense specified in AS 11.71 and 

the offense involved the transportation o f  controlled substances into the state;

(25) the defendant is convicted o f  an offense specified in AS 11.71 and 

the offense involved large quantities o f  a controlled substance;

(26) the defendant is convicted o f  an offense specified in AS 11.71 and 

the offense involved the distribution o f a controlled substance that had been 

adulterated with a toxic substance;

(27) the defendant, being 18 years o f  age or older,

(A) is legally accountable under \S  11.16.110(2) for the 

conduct o f  a person who, at the time the offense was committed, was under 18 

years o f  age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by 

a person who. at the time the offense was com m itted , was under 18 years o f  

age and at least tliree years younger than the defendant;

(28) the victim o f  the offense is a person w ho provided testimony or 

evidence related to a prior offense committed by the defendant;

(29) the defendant committed the offense for the benefit of, at the 

direction of, or in association with a criminal street gang;

- 1 4 -
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(30) the defendant is convicted o f  an offense specified in A S 11.41.410 

- 11.41.455, and the defendant knowingly supplied alcohol or a controlled substance to 

the victim in furtherance o f  the offense with the intent to make the victim 

incapacitated; in this paragraph, "incapacitated" has the meaning given in 

AS 11.41.470i

(31) th e  d e fen d an t 's  p r io r  c r im ina l  h is to ry  includes convictions for 

five o r  m ore  crim es in this o r  a n o th e r  ju risd ic tion  th a t  a rc  class A m isd em ean o rs  

u n d e r  the  law of this sta te , or having  e lem ents  s im ila r  to a class A m isd em ean o r :  

two o r  m ore  convictions aris ing  out o f  a single co n tin u ou s  episode are  considered  

a single conviction; how ever, an offense is not a p a r t  o f  a con tinuous episode if 

com m itted  while a t te m p t in g  to escape o r  resist a r r e s t  o r  if  it is an assau lt  upon  a 

un ifo rm ed  o r o therw ise  clearlv identified peace officer: notice an d  den ial  of 

convictions a re  governed  hv AS 12.55.145(b), (e), an d  (d ) .

* Sec. 19. AS 12.55.155(d) is amended to read:

(d) The following factors shall be considered by the sentencing court if 

proven in acco rd an ce  with this section, and  m av allow  im position  o f a sentence 

below the  p re su m p tiv e  range [AND M AY M ITIG A TE THE PRESUM PTIV E 

TERMS] set out in AS 12.55.125:

(1) the offense was principally accomplished by another person, and 

the defendant m anifested extreme caution or sincere concern for the safety or well­

being o f  the victim;

(2) the defendant, although an accomplice, played only a m inor role in 

the commission o f  the offense;

(3) the defendant committed the offense under some degree o f  duress, 

coercion, threat, or compulsion insufficient to constitute a complete defense, but th a t  

[WHICHJ significantly affected the defendant's conduct;

(4) the conduct o f  a youthful defendant was substantially influenced by 

another person more mature than the defendant;

(5) the conduct of an aged defendant was substantially a product o f  

physical or mental infirmities resulting from the defendant's age;

(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the
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defendant acted with serious provocation from the victim;

(7) except in the case o f  a crime defined by AS 11.41.410 - 11.41.470, 

the victim provoked the crime to a significant degree;

(8) [REPEALED

(9)] the conduct constituting the offense was among the least serious 

conduct included in the definition o f  the offense;

(9) [(10)] before the defendant knew that the criminal conduct had 

been discovered, the defendant fully compensated or made a good faith effort to fully 

compensate the victim o f  the defendant's criminal conduct for any dam age or injury 

sustained;

(10) [(H )]  the defendant w'as motivated to commit the offense solely 

by an overwhelm ing compulsion to provide for emergency necessities for the 

defendant's immediate family;

(11) [(12)] the defendant assisted authorities to detect, apprehend, or 

prosecute o ther persons who committed an offense;

(12) [(13)] the facts surrounding the commission o f  the offense and 

any previous offenses by the defendant establish that the harm caused by the 

defendant's conduct is consistently minor and inconsistent with the imposition o f  a 

substantial period o f  imprisonment;

(13) [(14)] the defendant is convicted o f  an offense specified in 

AS 11.71 and the offense involved small quantities o f  a controlled substance;

(14) [(15)] the defendant is convicted o f an offense specified in 

AS 11.71 and the offense involved the distribution o f  a controlled substance, other 

than a schedule 1A controlled substance, to a personal acquaintance who is 19 years o f  

age or o lder for no profit;

(15) [(16)] the defendant is convicted o f  an offense specified in 

AS 11.71 the offense involved the possession o f  a small amount o f  a controlled 

substance for personal use in the defendant's home;

(16) [(17)] in a conviction for assault or attempted assault or for 

homicide or attempted homicide, the defendant acted in response to domestic violence 

perpetrated by the victim against the defendant and the domestic violence consisted o f

WORK DRAFT WORK DRAFT 24-LS0308\G

-16-
N ew  T e x c  U n d e r l i n e d  [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 24-LS0308\G

aggravated or repeated instances o f  assaultive behavior.

* See. 20. AS 12.55.155(e) is amended to read:

(e) If a factor in aggravation is a necessary element o f  the present offense, or 

requires the imposition o f  a sen tence  w ith in  the presumptive ra n g e  [TERM] under 

AS 12.55.125(c)(2), that factor may not be used to impose a sen tence  above the high 

end  o f  [AGGRAVATE] the presumptive ran g e  [TERM]. I f  a  factor in mitigation is 

raised at trial as a defense reducing the offense charged to a lesser included offense, 

that factor may not be used to im pose a sen tence  below the  low end  o f  [MITIGATE] 

the presumptive range  [TERM],

* See. 21. AS 12.55.155(f) is amended to read:

(t) If  the state seeks to establish a factor in aggravation at sentencing

m  u n d e r  (e)(7), (8), (12). (15), (19), (20), (21), o r  (31) of this 

section, or if  the defendant f .eks to establish a factor in mitigation at sentencing, 

written notice must be served on the opposing party and filed with the court not later 

than 10 days before the date set for imposition o f  sentence; the fac to rs  [. FACTORS] 

in aggravation listed in this p a r a g r a p h ,  and factors in mitigation must be established 

by clear and convincing evidence before the court sitting without a jury; all [. ALL] 

findings m ust be set out with specificity^

(2) o th e r  th a n  one listed in (1) o f  th is subsec tion , the  fac to r  shall be 

p resen ted  to a tr ia l ju rv  u n d e r  p ro c e d u re s  set hv the co u r t ,  unless the defendan t 

w aives tra il  bv jury, s tipu la tes  to the  existence o f the fac to r ,  o r  consents to have 

the  fa c to r  p roven  u n d e r  p ro c e d u re s  set out in (1) o f  th is  su b sec tio n ;  a fac to r  in 

a g g rav a t io n  presented  to a ju rv  is es tab lished  if  p rov ed  bevond  a reasonable  

d o u b t ;  w ri t ten  notice o f  the in te n t  to estab lish  a fac to r  in a g g ra v a t io n  m ust be 

se rved  on the defendan t  an d  filed w ith  the  court

(A) 10 davs before  trial, o r  a t  a n o th e r  t im e specified bv the

co u r t ;

(B) w ith in  48 h o u rs ,  o r  a t  a tim e specified  bv the court,  if 

the  co u r t  in s truc ts  the  ju ry  a b o u t  the  op tion  to r e tu r n  a v e rd ic t  for a lesser 

inc luded  offense; o r

(C) five davs befo re  e n te r in g  a plea th a t  resu lts  in a finding
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1 o f guilt, o r  a t  a n o th e r  t im e specified hv the  c o u r t .

2 * Sec. 22. AS 12.55. lC5(a) is am ended to read:

3 (a) If the defendant is subject to sentencing under AS 12.55.125(c). (d), (e), o r

4 i i i  [AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), O R (i)] and the court finds by

5 clear and convincing evidence that manifest injustice would result from failure to

6 consider relevant aggravating or mitigating factors not specifically included in

7 AS 12.55.155 or from imposition o f  a sen tence  w ith in  the presumptive range

8 [TERM], whether or not adjusted for aggravating or mitigating factors, the court shall

9 enter findings and conclusions and cause a record o f  the proceedings to be transmitted

10 to a three-judge panel for sentencing under AS 12.55.175.

11 * Sec. 23. AS 12.55.175(b) is amended to read:

12 (b) Upon receipt o f  a record o f  proceedings under AS 12.55.165, the three-

13 judge pane! shall consider all pertinent files, records, and transcripts, including the

14 findings and conclusions o f  the judge  who originally heard the matter. The panel may

15 hear oral testimony to supplement the recc-d before it. If  the panel supplements the

16 record, the panel shall permit the victim to testify before the panel. If the panel finds

17 that manifest injustice would result from failure to consider relevant aggravating or

18 mitigating factors not specifically included in AS 12.55.155 or from imposition o f  a

19 sentence w ith in  the presumptive range [TERM ], whether or not adjusted for

20 aggravating or mitigating factors, it shall sentence the defendant in accordance with

21 this section. If the panel does not find that manifest injustice would result, it shall

22 remand the case to the sentencing court, with a written statement o f  its findings and

23 conclusions, for sentencing under AS 12.55.125.

24 * Sec. 24. AS 12.55.175(e) is am ended to read:

25 (e) I f  the three-judge panel determines under (b) o f  this section that manifest

26 injustice would result from imposition o f  a sentence w ith in  the presumptive range

27 [TEPM ] and the panel also finds that the defendant has an exceptional potential for

28 rehabilitation and that a sentence o f  less than the presumptive ran g e  [TERM] should

29 be imposed because o f  the defendant's exceptional potential for rehabilitation, the

30 panel

31 I (1) shall sentence the defendant w ith in  [TO] the presumptive ran g e
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[TERM] required under AS 12.55.lz5 o r  as p e rm it te d  u n d e r  AS 12.55.155;
(2) shall order the defendant under AS 12.55.015 to engage in 

appropriate programs o f  rehabilitation; and

(3) may provide that the defendant is eligible for discretionary parole 

under AS 33.16.090 during the second h a lf  o f  the sentence imposed under this 

subsection if  the defendant successfully com pletes all rehabilitation program s ordered 

under (2) o f  this subsection.

* Sec. 25. AS 12.55.185 is amended by adding a new paragraph to read:

(18) "active term o f  imprisonment" has the meaning given in

AS 12.55.127.

* Sec. 26. AS 33.05.070 is amended by adding new  subsections to read:

(c) At any time within the probation period, a police officer certified by the 

Alaska Police Standards Council may detain a probationer i f  the police officer has 

reasonable suspicion that the probationer has recently violated or may imminently 

violate a probation condition relating to one o f  the topics set out in (d) o f  this section. 

The police officer may also arrest the probationer without a warrant i f  the police 

officer has probable cause to believe that the probationer has violated a probation 

condition relating to one o f  the topics set out in (d) o f  this section.

^d) The conditions that permit a police officer to detain or arrest a probationer 

or parolee without a warrant under AS 33.16.240 and (c) o f  this section are those 

conditions imposed by the court, or '* _ parole board, relating to

(1) geographic limitations on the probationer's movements;

(2) possessing or consum ing controlled substances under state or

federal law;

(3) possessing firearms;

(4) possessing or consuming alcoholic beverages, or being in a place 

where they are sold or served:

(5) operating or driving a m otor vehicle; or

(6) other conduct that creates an imm inent public danger or threatens 

serious harm to persons or property.

* Sec. 27. AS 33.16.085(a) is amended to read:
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(a) Notwithstanding a presumptive, mandatory, or mandatory m in im um  term 

o r  sen tence  a prisoner may be serving or any restriction on parole eligibility under 

AS 12.55, a prisoner who is serving a term o f  at least 181 days, may, upon application 

by the prisoner or the commi. oner, be released by the board on special medical 

parole i f  the board determines that

(1) the prisoner has not been convicted o f  an offense under 

AS 11.41.410 - 11.41.425 or 11.41.434 - 11.41.438 and the prisoner is severely 

medically or cognitively disabled as certified in writing by a physician licensed under 

AS 08.64

(2) a reasonable probability exists that

(A) the prisoner will live and remain at liberty without 

violating any laws or conditions imposed by the board;

(B) because o f  the prisoner's severe medical o r  cognitive 

disability, the prisoner will not pose a threat o f  harm to the public if  released 

on parole; and

(C) release o f  the prisoner on parol'- would not diminish the 

seriousness o f  the crime;

(3) the prisoner

(A) was not s r cfering from the severe medical o r  cognitive 

disability at the time the prisoner com mitted the offense or parole or probation 

violation for which the prisoner is presently incarcerated; or

(B) was suffering from the severe medical o r  cognitive 

disability at the time the prisoner com mitted the offense or parole or probation 

violation for which the prisoner is presently incarcerated and the medical or 

cognitive disability has progressed so that the likelihood o f  the prisoner's 

committing the same or a similar offense is low;

(4) the care and supervision that the prisoner requires can be provided 

in a more medically appropriate or cost-effective m anner than by the department;

(5) the prisoner is incapacitated to an extent that incarceration does not 

impose significant additional restrictions on the prisoner;

(6) the prisoner is likely to remain subject to the severe medical or
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cognitive disability throughout the entire period o f  parole or to die and there is no 

reasonable expectation that the prisoner's medical or cognitive disability will improve 

noticeably; and

(7) an appropriate discharge plan has been formulated that addresses 

basic life domains o f  the prisoner, including care coordination, housing, eligibility for 

public benefits, and health care, including necessary medication.

* Sec. 28. AS 33.16.090 is repealed and reenacted to read:

Sec. 33.16.090. Eligibility  fo r  d isc re t io n ary  p a ro le  an d  m in im u m  te rm s to 

be served, (a) A prisoner sentenced to an active tern1 o f  imprisonment o f  at least 181 

days may, in the discretion o f  the board, be released on discretionary' parole i f  the 

prisoner has served the am ount o f  time specified under (b) o f  this section, except that

(1) a prisoner sentenced to one or more mandatory 99-year terms under 

AS 12.55.125(a) or one or more definite terms under AS 12.55.125(/) is not eligible 

for consideration for discretionary parole;

(2) a prisoner is not eligible for consideration o f  discretionary parole if 

made ineligible by order o f  a court under AS 12.55.115;

(3) a prisoner imprisoned under AS 12.55.086 is not eligible for 

discretionary parole unless the actual term o f  imprisonment is more than one year.

(b) A prisoner eligible under (a) o f  this section who is sentenced

(1) to a single sentence under AS 12.55.125(a) or (b) may not be 

released on discretionary parole until the prisoner has served the m andatory minimum 

term under AS 12.55.125(a) or (b), one-third o f  the active term o f  imprisonment 

imposed, or any term set under AS 12.55.115, whichever is greatest;

(2) to a single sentence within or below a presumptive range set out in 

AS 12.55.125(c), (d)(2) - (4), (e)(3) and (4), or (i). and has not been allowed by the 

three-judge panel under AS 12.55.175 to be considered for discretionary parole 

release, may not be released on discretionary parole until the prisoner has served the 

term imposed, less good time earned under AS 33.20.010;

(3) to a single sentence under AS 12.55.125(c), (d)(2) - (4), (e)(3) and

(4), or (i), and has been allowed by the three-judge panel under AS 12.55.175 to be 

considered for discretionary parole release during the second ha lf  o f  the sentence, may
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not be released on discretionary parole until

(A) the prisoner has served that portion o f  the active term o f  

imprisonment required by the three-judge panel; and

(B) in addition to the factors set out in AS 3 3 .1 6 .100(a), the 

board determines that

(i) the defendant has successfully completed all 

rehabilitation programs ordered by the three-judge panel that were 

made available to the prisoner; and

(ii) the prisoner would not constitute a danger to the 

public i f  released on parole;

(4) to a single enhanced sentence under AS 12.55.155(a) that is above 

the applicable presumptive range, may not be released on discretionary parole until the 

prisoner has served the greater o f  the following:

(A) an amount o f  time, less good time earned under 

AS 33.20.010, equal to the upper end o f  the presumptive range plus one-fourth 

o f  the am ount o f  time above the presumptive range; or

(B) any term set under AS 12.55.115;

(5) to a single sentence under any other provision o f  law, may not be 

released on discretionary parole until the prisoner has served at least one-fourth o f  th<. 

active term o f  imprisonment, any mandatory m inimum sentence imposed under any 

provision o f  law, or any term set under AS 12.55.115, whichever is greatest;

(6) to concurrent sentences, may not be released on discretionary 

parole until the prisoner has served the greatest o f

(A) any mandatory m inimum  sentence or sentences imposed 

under any provision o f  law;

(B) any term set under AS 12.55.115; or

(C) the amount o f  time that is required to be served under (1) -

(5) o f  this subsection  for the sentence imposed for the primary crime, had that 

been the only sentence imposed;

(7) to consecutive or partially consecutive sentences, may not be 

released on discretionary parole until the prisoner has served the greatest o f
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(A) the composite total o f  any m andatory minimum sentence or 

sentences imposed under any provision o f  law, including AS 12.55.127;

(B) any term set under AS 12.55.115; or

(C) the amount o f  time that is required to be served under (1) -

(5) o f  this subsection for the sentence imposed for the primary crime, had that 

been the only sentence imposed, plus one-quarter o f  the composite total o f  the 

active term o f  imprisonment imposed as consecutive or partially consecutive 

sentences imposed for all crimes other than the primary crime.

(c) As used in this section,

(1) "active term o f  imprisonment" has the meaning given in

AS 12.55.185;

(2) "primary crime" has the meaning given in AS 12.55.127.

* Sec. 29. AS 33.16.100 is amended by adding a new  subsection to read:

(e) If  the parole board considers an application for discretionary parole, and 

denies parole because the prisoner does not meet the standards in (a) o f  this section, 

the board may make a prisoner ineligible for further consideration o f  discretionary 

parole, or may require that additional time be served before the prisoner is again 

eligible for consideration for discretionary parole.

* Sec. 30. AS 33.16.240(c) is amended to read:

(c) In ad d i t io n  to the  pow ers g ra n te d  to a police o fficer u n d e r  (g) o f  this 

section, a [A] parole officer may. without a warrant, arrest a parolee for a violation o f 

parole only if  there is danger to the public, if  there is a likelihood that the parolee will 

flee, or i f  the parolee committed a crime in the presence o f  the parole officer.

* Sec. 31. AS 33.16.240 is amended by adding a new  subsection to read:

(g) At any time within the period o f  parole supervision, a police officer 

certified by the Alaska Police Standards Council may detain a parolee i f  the office, 

has reasonable suspicion that the person has recently violated or may imminently 

violate a parole condition relating to one o f  the topics set out in AS 33.05.070(d). The 

officer may also arrest the parolee without a warrant i f  the officer has probable cause 

to believe that the person has violated a parole condition relating to one o f  the topics 

set out in AS 33.05.070(d).
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* Sec. 32. AS 12.55 .125(k); AS 33.16.100(c) and 33.16.100(d) are repealed.

* Sec. 33. The uncodified law o f  the State o f  Alaska is amended by adding a new  section to 

read:

A PPLIC A B ILITY . Sections 1, 4, 6, 26, and 2 9 - 3 1  o f  this Act apply to offenses 

committed before, on, or after the effective date o f  this Act. Sections 2, 3, 5, 7 - 25, and 27 - 

28 o f  this Act apply to offenses committed on or after the effective date o f  this Act. 

References to prior offenses or convictions in secs. 8 - 21 o f  this Act include offenses 

committed before, on, or after the effective d a ' ' o f  this Act.

* Sec. 34. This Act takes effect July 1, 2005.
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