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ALASKA STATE LEGISLATURE
nate District H State Capitol, Room 417

600 E. Railroad Avenue Juneau AK 99801-1182
Wasilla AK 99654 907-465-3878
907-376-4866 1 T O B g y f i^ W  / Fax:907-465-3265
907-373-4724 -  Fax 800-862-3878
Senator_Charl ie_Huggi ns^legis.state.ak. us \ o j ? j 2 s £ r y /  *vww.akrepublicans.or^hugginV

Charlie Huggins 
Senator

Senate Bill No. 209 

Sponsor Statement
“ An Act relating to access by persons under 21 years of age to premises licensed to sell

alcoholic beverages as clubs”

Senate Bill 209 amends AS 04.11.110(g) by authorizing access by persons under 21 years o f age, who possess 
a valid military active duty (or armed lOrces identification card issued by the United States Department of 
Defense or the United States Department o f Homeland Security) ID card, to a club’s licensed premises without 

^ ^sp ec if ic  authorization o f the Alcoholic Beverage Control board in certain circumstances.

Under present state law, persons under the age o f  21 cannot be on any premises that are licensed to sell 
alcoholic beverages unless a parent or legal guardian accompanies them. Current law causes a dilemma to the 
under age veteran. Although they are eligible to join an organization, they are unable to go to the veteran’s 
meetings or functions because they are under age.

This legislation will, in no wav, allow the consumption of alcoholic beverages by persons under the aee of 21 in 
licensed clubs. This bill will simply allow our troops access to the supportive and safe environments which they 
currently are not allowed. A military organization post will truly be a place where veterans across the 
generations will have an accepting atmosphere in which they can impart their wisdom and stories. This bill will 
help ensure a place o f safety for our troops while they are on the home front.

Contact: Josh Tempel 
Staff to Senator Charlie Huggins

465-3878

Version 24-LS1215
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CS FOR SENATE BILL NO. 209( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY

Offered:
R eferred:

Sponsor(s): SENATOR HUGGINS

A BILL

FOR AN ACT ENTITLED

"An Act relating to access by peisons under 21 years of age to premises licensed to sell 

alcoholic beverages as clubs when alcoholic beverages are not present and, when 

alcoholic beverages are present, to premises of a patriotic organization licensed as a club 

if the person possesses a valid active duty military or armed forces identification card

5 issued by the United States government."

6 BE IT  ENACTED BY THE LEGLSLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.11.110(g) is amended to read: 

(g) Notwithstanding AS 04.16.049, [THE BOARD MAY AUTHORIZE] 

access by persons under 21 years of age to

(1) a club's licensed premises is permitted [DURING HOURS] when^

[NO] alcoholic beverages are not present: and /  _ w r  
( y
1 y  j

(2) the premises of a patriotic organization licensed as a club 

under this section is permitted when alcoholic beverages are present if the person

L
-1- CSSB 209( )

New T exc  U n d e r l i n e d  ( DELETED TEXT BRACKETED]



pn«esses a valid active duty military or armed forces identification card issued 

hy the United States Department of Defense or the United States Department of 

Homeland Security [SOLD, SERVED, OR CONSUMED].

WORK DRAFT WORK DRAFT
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SENATE BILL NO. 209

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY SENATOR HUGGINS

Introduced: 1/9/06 
Referred: Judiciary, Finance

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to access by p arsons under 21 years of age to premises licensed to sell 

alcoholic beverages as clubs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.11.110(g) is amended to read: 

(g) Notwithstanding AS 04.16.049, [THE BOARD MAY AUTHORIZE] 

access by persons under 21 years of age to 

(1) a club's licensed premises is permitted [DURING HOURS] when 

[NO] alcoholic beverages are not present; and

(2) the premises of a patriotic organization licensed as a club 

under this section is permitted when alcoholic beverages are present if the person 

is 18, 19, or 20 years of age and possesses a valid active d'tty military or armed 

forces identification card issued by the United States Department of Defense or 

the United States Department of Homeland Security [SOLD, SERVED, OR 

CONSUMED],

SB0209A - 1-

New T e x t U n d e r l in e d  [DELETED TEXT BRACKETED]
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August 1, 2005

WHEREAS, The Joint Venture (Disabled American Veterans, The American Legion, and Veterans of Foreign Wars) is 
made up o f patriotic veterans’ organizations membership in the organizations is based solely upon honorable federal 
military service to our country during dates established by the Congress of The United States, and without regard to age, 
sex, creed or color; and

WHEREAS, The Joint Venture, throughout their history, have welcomed home active duty military units returning from 
areas of conflicts. As well, Posts located in our coastal cities have done the same when US Naval and Coast Guard ships 
sail into port. And, h is generally acknowledged and recognized that a large percentage of active duty military personnel 
are under the age o f 21 years and that their legal guardian is now considered to be the Federal Government; and

WHEREAS, Many Veterans' Posts in Alaska typically consist of one or two general usage rooms for their members, one 
containing a lounge where alcohol is available to members who are of legal drinking age and desire to purchase a drink;

WHEREAS, Alaska Statute 04.16.049 allows a person under the age of 21 years, for the purpose of dining, to enter 
unaccompanied by his/her parent, legal guardian, or spouse 21 years or older in an establishment primarily designated by

«ie Alcohol and Beverage Control Board (the Board) as a restaurant even though it may also contain a licensed bar. This 
tatute also prohibits this individual from entering or remaining in other liquor licensed establishments during hours of 
liquor sales; and

WHEREAS, Alaska Statute 04.11.110 provides that the Board must authorize access by persons under 21 years of age to 
a club’s licensed premises during hours when no alcoholic beverages are sold, served or consumed. These statutes, 
04.16.049 a'id 04.11.110, provide an unfair and seemingly unjust requirement that not only keep an active duty meirber 
out of his/her Post when alcohol beverages ore being sold but require the Board’s permission to enter when they are not 
being sold; and,

WHEREAS, The Joint Venture desires that its Posts be able to put on welcoming activities for active military units, 
selling and serving drinks to those at least 21 years o f age, and offering free meals, soft drinks, shuffieboard, pool and 
darts to those under 21 years of age. And, we recognize that the requirement not to serve alcohol to those under 21 years 
of age would be levied on our Posts as it does in the current case o f restaurants as stated in Alaska Statute 04.16.049; now, 
therefore, be it

RESOLVED, That The Joint Venture lobby legislators in Juneau to amend Alaska Statute 04.11.110, to allow military 
personnel who are under the age of 21 years and who possess a federal active duty military identification card to enter and 
remain in patriotic service organizations’ Posts, as a guest or member, without accompaniment of a parent, legal guardian, 
or spouse 21 years of age or older, and be it further

RESOLVED, Alaska Statute 04.16.049, also be amended to reflect the same requested change.

and

Commander
Disabled American Veterans

Commander
The American Legion

Commander
Veterans of Foreign Wars



FISCAL NOTE
STATE OF ALASKA Fiscal Note Number: _____________________________________________

2006 LEGISLATIVE SESSION Bill Version: SB209-DMVA-CQMM-01 -12-06

0  Publish Date: _____________________________________________

Revision Date/Time (Note if correction):____________________________________Dept. Affected: Military and Veterans' Affairs
Title Underage Military on Licensed Premises__________________ RDU Military and Veterans Affairs_______________________
__________________________________________________________________________________________________Component Office of the Commissioner_________________________
Sponsor Senator Huggins __________________________________________ ________________________________________________________________
Requester ___________________________________________________________________________ Component No. 414_____________

Expenditures/Revenues______________________________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 !

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0 0 0.0 0.0 0.0 0.0 | 0.0

FUND SOURCE__________________________________    (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: |_______________0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS

Full-time 0.0 0.0 0.0 0.0 0.0 0.0

Part-time 0.0 0.0 0.0 0.0 0.0 0.0
Temporary 0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact.

Prepared by: John_Cramer____________________________________________________________________________________ Phone (907) 465-4602

Division Administrative Services Division Date/Time 1/12/06 3:15 PM

Approved by: Craig E. Campbell, Commissioner Date 1/12/2006

Agency Department of Military & Veterans' Affairs_____________________________________

(Revised 9/7/2005 OMB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA Fiscal Note Number:
2006 LEGISLATIVE SESSION Bill V e rsio n : S B 20 9 -D M V A -C Q M M -0 1- l£o 6

() P ub lish  D a le :____________ _____________________________________

Revision Date/Time (Note if correctionV_____________________________ Dept. A ffected ;______________ Military and V ete ra ns' A ffa irs

T itle  U nderage Military on L icen se d  P re m ise s_______________ R D U  Military ana V ete ra ns A ffairs_______________

_____________Com ponent O ffice  of the C o m m issio n e r_________________
Sponsor Senator_Huggins_______________ ___________________________________  __________________________________________________________

R e q u e s t e r ______________________________________________________________Com ponent No. 4 14 __________

Expenditures/Revenues______________________________________________________(Thousands of Dollars)
Note: A m ounts do not include inflation u n le ss  o therw ise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
P erson a l S e rv ice s  

Travel 

Contractual 

Su p p lie s 

Equipm ent 

Land & Stru ctu re s 

G ra nts & C la im s 

M isce lla n e o u s

TOTAL OPERAriNG 0.0 0.0 0 0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FU N D  S O U R C E ____________________________ _ _ _ _ _ _ _ _________________ (T h o u sa n d s o f D o llars)
10 0 2  Federal R e ce ip ts

10 0 3  G F  Match

10 04 G F

10 0 5  GF/Program  R e ce ip ts

10 3 7  GF/M ental Health

O ther (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 1

POSITIONS

Full-time 0.0 0.0 0.0 0.0 0.0 0.0
Parl-time 0.0 0.0 0.0 0.0 0.0 0.0
Tem porary 0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page it necessary)

No fiscal impact.

Prepared by: 

D iv ision

Approved by: 

A gency

Jo h n  Cram er

Adm inistrative S e rv ic e s  D iv ision

P hone (907) 465-4602

Date/Tim e 1/ 12 /0 6  3 : 1 5  PM

Craig E . Cam pbell. C o m m issio n er Date 1/12 /20 0 6

Department o f Military & V ete ra ns' Affairs

(Revised 9/7/2005 OMB) Page 1 of 1



A la sk a  S tate  S en a t e

Session:

Stale Capitol

Juneau, A laska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N . Cushman, Suite 201 

Fairbanks, Alaska 99701 

(907)456-8161 

Senator_Ralph_Seekin«3liegis.state.ak.us

SENATE JU D IC IA RY  COM M ITTEE
Senator Ralph Seekins, Chairman

REPO RT ON RECOM M ENDATION O F APPOINTM ENTS

February 7, 2006

The Honorable Ben Stevens 
President o f  the Senate 
State Capitol
Juneau, Alaska 99801-1182 

^ ^ e a r  President Stevens.

In accordance with &S 24.60.130, the Senate Judiciary Committee reviewed the following and recommends the 
appointment be forwarded to the Senate floor or to a joint session (whichever applies) for consideration:

Select Com m ittee on Legislative Ethics: Lindsey Holmer

This does not reflect an intent by any o f the members to vote for or against the individual during any further
session(s).



A la sk a  S tate  S en a t e

Session:
State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks, Alaska 99701 
(907)456-8161 

Senator_Ralph_3eekins@legis.state.ak.us

SENATE JU D IC IA RY  COM M ITTEE
Senator Ralph Seekins, Chairman

REPORT ON RECOM M ENDATION O F APPOINTM ENTS

February 7, 2006

The Honorable Ben Stevens 
President o f the Senate 
State Capitol
Juneau, Alaska 99801-1182 

^ ^ e a r  President Stevens:

In accordance with AS 18.85.030, the Senate Judiciary Committee reviewed the following and recommends ’he 
appointment be forwarded to the Senate floor or to a joint session (whichever applies) for consideration:

Public Defender: Quinlan Steiner

This does not reflect an intent by any o f the members to vote for or against the individual during any further 
session(s).

^ c'QriPr-l-fi i 11 v

Senator French

mailto:Senator_Ralph_3eekins@legis.state.ak.us


Al a sk a  S tate  S enate

Session:
State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks. Alaska 99701 
(907)456-8161 

Senator_Ralph_Seekins@legis.state.ak.us

SENATE JUD IC IA RY  COMMITTEE
Senator Ralph Seekins, Chairman

REPORT ON RECOM M ENDATION O F APPOINTMENTS

February 7, 2006

The Honorable Ben Stevens 
President of the Senate 
State Capitol
Juneau, Alaska 99801-1182

Â̂ )ear President Stevens:

In accordance with AS 24.60.130, the Senate Judiciary Committee reviewed the following and recommends the 
appointment be forwarded to the Senate floor or to a joint session (whichever applies) for consideration:

Select Committee on Legislative Ethics: Dennis “Skip” Cook

This does not reflect an intent by any of the members to vote for or against the individual during any further 
session(s).

Senator Guess

Senator French

mailto:Senator_Ralph_Seekins@legis.state.ak.us


Al a sk a  S tate  S en a t e

Session:
State Capitol
Juneau. Alaska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks, Alaska 99701 
(907)456-8161 

Senator_Ralph_Seekinsti%1egis.state.ak.us

SENATE JU D IC IA RY  COM M ITTEE
Senator Ralph Seekins, Chairman

REPO RT ON RECOM M ENDATION OF APPOINTM ENTS

February 7, 2006

The Honorable Ben Stevens 
President of the Senate 
State Capitol
Juneau, Alaska 99801-1182

f t^ ^ )e a r  President Stevens:

In accordance with AS 24.60.130, the Senate Judiciary Committee reviewed the following and recommends the 
appointment be forwarded to the Senate floor or to a joint session (whichever applies) for consideration:

Select Committee on Legislative Ethics: Herman G. Walker, Jr.

This does not reflect an intent by any o f the members to vote for or against the individual during any further 
session(s).

Senator French



Official Business

Alaska State Legislature
Senate

Office of the Secretary

State Capitol, Room 213 
Juneau, Alaska 99801-1182 

Phone: (907)465-3701 
Fax: (907)465-2832 

Email.senate_seaetary@legis.state.ak.us

Memorandum

TO: Senator Seekins, Chair
Senate Judiciary Committee A

FROM: Kirsten Waid % U )j£Z
Secretary of the Senate

DATE: January 30, 2006

SUBJECT: Confirmation of Governor's Appointment

Pursuant to AS 18.S5.030, President Stevens has referred the following name, with 
attached resume, for legislative confirmation to your committee for a hearing, 
recommendation and report:

Public Defender
Quinlan Steiner 
Appointed: 10/14/2005 Term Expires: 10/14/2009

Attachment

KW:lc

mailto:Email.senate_seaetary@legis.state.ak.us


How long have you been a resident of the State of Alaska immediately preceding the date of this 
■’Dplicahon?** 35 years ° months

Total 3 9 vears o months

How long have you been encaged in the active practice of law immediately prt ling the date of 
this application?** 6 vears 9 months

Total  6 year"  9_____months

Nonlegal Education

4. Stale names and dates of attendance of all colleges and professional schools (other than law schools)
ever attended and decrees and dates conferred. List any honors.

S e a t t l e  U n i v e r s i t y  

A d m i n i s t r a t i o n .

w i n t e r  1 9 8 8  t h r o u g h  S p r i n g  1 9 8 9  - B . A .  B u s i n e s s

F a l l  1 9 9 2  t h r o u g h  S p r i n g  1 9 9 3 ,  S p r i n g  1 9 B 7U n i v e r a i t y  o f  A l a s k a ,  A n c h o r a g e  

' t h r o u g h  F a l l  1 9 8 7 .

F a l l  1 9 8 4  t h r o u g h  F a l l  1 9 8 6

See AS 22.10.090: see eixo 1984 Ini Op. Any. Gea. (July 19; 366- 624-84).

Revised A p ril 13, 2005

-1 0 /1 1 /2 0 0 3  I t  • 44 F A O 0 7 _ 2 6 f l3 9 8 7  OPA .  uuA, r o c  ^
T* u b  11 ~D«Tt? (\ d<y

S f - e r n e t "

Alaska Judicial Council 

Application for Public Defender Appointment

Posilion(s) for which you wish to be considered;
A la s k a  P u b l ic  D e f e n d e r  Dale' MaV 3 1 , 2005

I. Public Information (Questions 1-24)
Personal

1. (a) State full name* Quinlan Gary Sceine_:______________________________
Nimeas it should eppeer on bar turvov; s --a - n e -

* Unless otherwise specified this is how your name will appear oa the bar survey.

(b) Have you ever used or been known by any other name? If so, please identify 
no.



1 0 / 1 1 / 2 0 0 5  11:44 FAI 907 26A3987 OPA

Legal Education

5. List all law schools, dates attended and degrees conferred. If you did not receive a degree from any

l a y  5c h o d .  n l e u c i n dicate

& C l a r k  C o l l e g e  - J . D .  1 9 9 6

6. (a) Did you receive any honors in Jaw school or belong to any honorary societies or groups?

□ Yes N o If yes, please give details.

Have you taken any C|LE (continuing legal education) courses during the past five years? 
tfY es □ No i
Please describe or list,1 Please do not Attach individual certificates of attendance.

1  h a v e  a t t a n d e d  t h e  P u b l i c  D e f a n d e r  C o n f e r e n c e  e a c h  y e a r  I  h a v e  b e e n  ' 

[ p r a c t i c i n g  l a w .  A d d i t i o n a l l y ,  1  h a v e !  a t t e n d e d  t h e  f o l l o w i n g  C I . E e :  P o w e r  

E d i t i n g  ( 2 0 0 2 ) ,  O n  t h e  R e c o r d  E a n c h / B a r  ( 2 0 0 3 ,  2 0 0 4 ,  2 0 0 S ) ,  E f f e c t i v e  B r i e f  

W r i t i n g  ( 2 0 0 4 )  ,  U S  S u p r e m e  C o u r t  O p i n i o n s  5  A l a s k a  C o n s i t u t i o n a l  L a w  ( 2 0 0 4 )  ,  

lA T L A  - A d v o c a t i n g  f o r  a  E r i g h t - L i n e  R u l e  ( 2 0 0 5 ) .

Military

7. Have you served in the armed forces (reserves or otherwise)? 
If so, piease provide the following informaaon:
(a) Dates of service:________________ [_____________
(b) Branch of sen ice:_______________J_____________
(c) Rank at time cf discharge:_________I_____________
(d) Type of military discharge:
(e) Awards or citations:

□ Yes Cf No

Have you ever been refused admissjon io or released from any of the armed services for 
reasons other than honorable discharge? □ Yes □ No If so, state the details.

Revised April 13. 2005
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*

Nonlegal Employment

8. Describe major nonlegal working experience. If you had a business or association that has been 
discontinued, please note whether there are unpaid debts or claims pending litigation.

N a t i o n a l  B a n k  o f  A l a s k a  - L o a n  !off i c e r / M a n a g e m e n t  T r a i n s #  * J u l y  1 9 9  0  t h r o u g h  J u l y  

1 9 9 2 .

N o r t h w e s t  DocJc C o n s t r u c t i o n  - C o - o w n e r  - 1 9 8 8  t h r o u g h  1 9 8 9  ( n o  u n p a i d  d e b t s ,  

c l a i m s ,  r  p e n d i n g  l i t i g a t i o n )  .

Revised April 13. 2005
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Legal Experience

9. Describe chronologically your legal employment since admission to Law school. Please provide 
dates, name oremplover, name of juperv sor or person who can verify employment, addresses, 
the reason you left the position, and a brief description of type of practice (i.t, insurance 
defense, criminal, appellate, general, litigation, etc.) for each position listed below.

'the Council will ask for comments from your current and fanner employers aboutyour employment 
and your judicial qualifications. You may choose to list other persons as character and professional 
references in response to Question 20 mthis application.

If die sunervisor or contact person asks (in writing) that the letter be shared with the governor, the 
Council will send designated letters for each nominee. The applicant should not request a copy of 
the letter from the reference. References or letters not solicited by the Council are considered public 
(with few exceptions) aDd will be sent to the governor for all nominees.

Current Employer A l a a lc a  P u b l i c  D e f e n d e r  A g e n c y  ___________________________________________________________________________________________

Supervisor ornarae of contact person who can verify employment: Woc^_______________________________________ _

Current address of this person: 900 w - A v e .,  S u i t e  ^00
C ity  A n c h o r a g e _______________________________S t a t e J ^ ____________________Z ip  9 9 5 0 1

Dates of Employment Frum A u g u st 1993_____________ y 0  C u r r a n t

Description: p u b l ic  D e f e n d e r  - A p p e a l s

Frevious Employers: (Jr. chronological order, most recent first) 
Employer Heaven Ongar, Attoraay at Law
Supcr-isor or name of contact person Who can verify employment: S te v e n  U nger

Current address of this person:601 s -w - S eco n d  A vgnue 
Chv P o r t l a n d_______________ State 0R '
Dates of Employment: From F e b r u a r y  :.39S 

Description;

Z i p  9 72 04
y 0  F e b r u a r y  1 3 3 8

I s o l a t e d  r e s e a r c h  p r o j e c t  - C r i m i n a l  l a w .

Reason for Leaving: F ro j a c t  c o m p le te d .

E m  p lo v e r :  A l a s k a  P u b l i c  D e f e n d e r  A g e n c y

Supervisor or name of contact person who can verify employment: Majr5 -  HocJC
C urrent address o f  this person : * 0 0  w - '  5 u ^ a  2 0 0 ____________

Q jjy  A n c h o r a g e State AJC . Zip. 99501

Dates of Employment: From Ju n e  1997 
Description;

70  D e c e m b e r  1 9 9 7

C r i m i n a l  L a w  E x t e r n s h i p  - B a i l  A t t o r n e y / A p p e a l s

Reason f o r  L e a v i n g :End o f  E x te r n s h i p .

Revised A pril IS . 2005 -
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I
Previous Employers (continued)
E m p lo y e r  A v e r i l  L e r m a n .  A t t o r n e y  a t  L a w ,

Supervisor or name of canlnct person who can verify employ mem A v a r i l  Logman
CuiTent address of this ocnon:0 £ g ic « o f  A d v o c a c y ,  300 w .  5 t h  A v a

Q tyA n c h o ra g a______________ State  Zip " 5 0 1

Dates of Employment: From summer 1996_________________ To_

Description: U a g a i  i n t a r n  - R a s a a r c h / W r i c i n g  ( c r i m i n a l  la w )  .

Reason for Leaving To re  cum  co law sc h o o l.

Employer  .____________________

Supervisor or Damo of contact person who can verify employment:. 
Current address of this person:______________________________
City__________________________State_____________Zip.
Dates of Employment: From To

Description:

Reason for Leaving:.

Em p lo v e r   ________
Supervisor or name of contact person who can verify employment. 

Current address of this person________________________ _
Ciry__________________________ State_____________Zip_________

Dales of Employment: From  ____________
Description:

Reason for Leaving:

E m p lo y e r   ___________________________

Supervisor or name of contact person who can verify employment. 
Current address o f this person._____________________________
Cir/__________________________ State_____________Zip.

Dates of Employment From T0
Description:

Reason for Leaving:.

Em ployer___________________________________________________ _________________________

Supervisor or name of contact person who can verify employment:. 

Current address of this person______________________________

City__________________________ State_____________Zip_

Dates of Employment: F r o m ______________________To..

Description:

Reason for Leaving:_ 

Revised April 13, 2005 -5-
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10. For the pasi five years, pleascindicate (approximately) the following;

(a) Perceni of your practice that was: Civil
Criminal
Other

100

-100%
Comment 

(b) Percent;

Comment;

(i)

State 100
Federal
Other

-100%
\

(c) Of practice in state courts, percent; Supreme Court 20
Court o f Appeals 70

Superior Court 5
District Court 5

•  100%
Comment;

(d) Frequency of appearance in court:
□  Regularly Cf Occasionally □  Infrequently □  Not at All
Comment:

(e) Number o f trials (by court or jury) j'ou conducted in the past 5 years;
□  None t2S 1-5 □  6-15 0  16-30 □31o rm ore
Comment _______________________________________________

(f) Percent of these trials which were: Jury 1°° Non-Jury 
Comment:________________________________________

(g) Approximate number of appellate matters handled; so-so 
Comment_______________________________________

(h) Approximate number of arbitrations or administrative hearings:
P'None 0 1-5 □  6-15 □  16-30 DSlo rmore
ftriefiv describe tvne of matters heard:_____________________________

Have you undertaken any pro bono work through a pro bono legal service provider (e.g. 
Alaska Legal Services, Alaska Network on Domestic Violence and Sexual Assault, etc.) 
during this period? □  Yes CfNo 
Describe

RsvuedA pril J3. 2005 - 6-
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11. List all the courts and administrative tribunals in the United Siaies or elsewhere to which you are 
or have been admitted to practice, and the dates 'admission.

j s e a r . e  o f  A l a s k a  - O c c o b a r  1 9 9 S

Public Service

12. List bar associations, and sections and committees of which you are or have been a member or 
officer

Have you ever applied for ajedgeship'? □ Yes 
Please list daws and iudgeships applied for, as well as whether you were nominated by the Judicial 
Council and appointed. ;

Judgeship Date

Nominated By 
Council
fY/N)

Appointed By 
Governor

fY/N)
r

j
. 1

.!

Revised A p ril IS. 200S .7 .
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15. Have you ever held public or political office, elective or appointive? OYes No
If so. state office, manner selected, and when and where held._____________________

16. PI ease provide the Council with information thaiyou would like the Cour to consider about other 
legal and nonlegal organizations and clubs of which you arc a member, including civic, charitable, 
religious, educational, social and fraternal organizations. Please indicate whether you participate in 
the organization's activities, or simply hold a membership. Your involvement in the community is 
one of the criteria the Council uses in its evaluations. The Council does not use affiliation with a 
particular group as a criterion except to the extent that it might raise questions of conflict of interest 
or would affect an applicant’s ability to impartially apply the law.________________________

17. Indicate (Yes or No) wherthcryou have ever:

(a) been arrested, charged with, pled guilty or nolo contendere to, or been convicted of the 
violation of any law or ordinance, or been requested to appear before any prosecuting or 
investigative agency in connection .vith any matter in any jurisdicnon, including all traffic 
offenses, unless the fine was less than S50 and there were no other sanctions?

^2 Yes □ No
(b) failed to answer any summons or other legal process served upon you personally at any 

time? □ Yes tf’No
(c) as a member of any armed forces, been the subj ea  of any charges which may have resulted 

in disripliuaty action or court martial? □ Yes Gf No

Revised April 13, 2005 -  3-
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(d)

18. (a)

(c)

had any proceedings brought to have you declared a ward of any court or adjudged an 
incompetent’ □ Yes CfNo
If your answer is "yes" to any pan of this question, state the facts in detail, Give the name 
and place of the court or agency, dates of the beginning and end of any action or proceedings 
case numbers, and the judgment or other disposition. _____________
I  h a v e  b e a n  i s e u a d  t r a f f i c  c i t a t i o n s . . - 1  d o  n o t  k n o w  t h e  d a t e s  o f  t h e  

c i t a t i o n s ,  b u t  I  r e c e i v e d  o n e  s p e e d i n g  c i t a t i o n  a b o u t  f i v e  y a a r s  a g o .

Has a tax lien or other collection procedure ever been instituted against you by federal, stale 
or local authorities? □ Yes tfN o
In particular, have you been the subject of any proceeding, criminal or civil, initialed against 
you by the Internal Revenue Service or a State Tax Office7 □ Yes C'No 
Ifso, give particulars, including case numbers.

(b) Have you ever been sued by a client? □ Yes ^  No 
If si:, give particulars, including case numbers

Have you ever been a party in any other legal proceeding? □ Yes Gf No 
If so, give the particulars.. Include all legal proceedings in which you were a party in 
interest, including petitioner or respondent in dissolution or divorce proceedings; a material 
witness: anamed co-conspirator or correspondent; and subject or wimess in any grand jury 
prc'.eedings. Do not list proceedings in which you were sued only in a representative 
capacity (e.g. guardian ad litem, or as Commissioner of Natural R.esources).

L_
RevisedApril 13, 2003
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Siaie the nature and disposition of any of the following actions which apply to you;

(a) Are there any unsatisfied judgments against you? DYesGTNo
Have you ever defaulted in the performance of any court-imposed obligation, including 
payment of alimony or child support or compliance with another court order or decree?

| □  Yes CTNo
In each case, list the name and address of the creditor, the court which rendered the 
judgm ent, the case number, the date, the amount of the judgment, and the circumstances on 
which such claim was based.
Has property owned by you been either judicially or non-judiciaily foreclosed?

□ Yes S7No
Please state the circumstances and outcome of any such unsatisfied or default j ’ :dgment, or 
of any foreclosure,________________________

(b) Have you ever made an assignment for the benefit of creditors? □ Yes No

Have you ever filed any petition in bankruptcy'’ □ Yes S^No
cumsiances. case number, and the outcome.

Revised April IS. 2005
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References and Counsel Questionnaires*

20.

Please Note: Letters of reference from these persons are confidential and will not be given to the 
applicant. I f the reference asks (in writing) that the letter be shared -./ith the governor the Council 
will send designated letters and counsel ouestionnaires for each nominee. The applicant should not 
request a copy of iie letter from the reference (You should not list the Chief Justice of the Alaska 
Supreme Couit.)

References or letters not solicited by the Council are considered public (with few exceptions) and 
will be sent to the governor for all nominees.

(a) Listthe names, addresses, including zip codes, and phone numbers oftw r persons whom 
the Judicial Council may contact who can discuss vour general character arid background

City/Slate/Zip:. Anchorage, AK

Address: 310 K S t z e a z .  suice 200

Citv/Stale/Zip: A n c h o ra g e , AX Phone: 2S4-G72g

Name: John Conway

Address: 3739 H ia le a h  D r.
Phone: 277-3739

(b) List the names, addresses, including zip codes, and phone numbers of three other persons 
whom the Judicial Council may contact who can discuss vour professional competence and 
oualificanons for ajudidial position.

Name. Margi Mock
Address 900 ” • 5ch AvanuCi Suics 200

Citv/Sme/Zio' A n c h o r a g e ,  A X Phone:334*4400

Name: - ' . v e r i l  L e r m a n

Address: 900 w- 5tl1 Ave3:ue - o f f i c e  o f P u b l i c  A d v o c a c y

Citv/State/Zm: A n c h o r a g e ,  A lt Phone: 269-asao

Name David s=ewarc
Address: 303 K ̂ traeC
City/statc/Zip: ̂ b o ra g e , AK P h o n e : - 6 4 - 0  *12

Revised April 13. 2003 ■11-
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References and Counsel Questionnaires (continued)

(c) List the names, addresses, including zip codes, and suite numbers where applicable, and phone 
numbers of each attorney involved in your three most recent cases that have gone to trial. 
(Applicants who are currently judges should list the three most recent trials they presided over.) List 
only those cases which have gone to trial within the past three years. Pleasp include the judge’s 
name and case names and numbers. {Attach additional pages If nee story.)

Case Number 1
Case Name: M y  m on c  r c c c n C  t r i a l  w a s _______________ Case Number:

v. w e r e  t h a t  c h r « «  y e a r a  a g o _____________  Judge Name:
Attorneys Involved:

N’nao

Addnei
City, State, Zip

Mine; 
Addrees: 

City, S u i t  Zip;

Name:
Atx3rc.li: 

City, State, Zip;

Case Name: 
v.

Vfeme. 
Addreea: 

City, Stale. Zip;

Nunc: 

Aid/ai: 
City, State, Ztp:

Case Number 2
_______________________  Case Number:
_______________________ Judge Name:
Attorneys Involved'

_______________  N ine;
____  Addreea:

_______________ City, State, Ztp:

Name: 
Addreii: 

City, State. Zip;

Case Name: 
v.

Name 
Add ro t : 

City, Stale. Zip;

Hon a: 
Addnei:

City, Stale, Zip;

Case Number 3
___________________ Case Number:

_______________________  Judge Name:
Attorneys Involved:

Name: 
Addrai: 

City, State, Zip.

Name 
Addroa 

City, State, Zip

Name: 
Addreii: 

City, State. Zip:

Revised April 13, 100J - 12-
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References and Counsel Questionnaires (continued)

(d) List the names, addresses, including zip codes, and suite numbers where applicable, and phone
numbers of each attorney involved in your three most recent cases that did not go to trial but in 
which you did significant w ort (Applicants who are currently judges should list the three most 
recent cases they presided over that did not go to tnal but in which they did significant work.) 
Please include the judge’s name and case names and numbers. (Attach additional pages i f  necessary.)

Case Name: D a .m y a n  R i g g i n s  

v- S t a t e  o f  A l a a k a

N o ra : J o h n  S c u k i n e c

A d d r a i:  O S P A , 3 1 0  K  S t r e e t

City, Sute, Z ip : A n c h o r a g e , A X  9  9 S 0 1

Case Number 1
Cast Number: A - 8 7 0 1

Judge Name: C o u r t  o f  A p p e a l s

Attorneys Involved
N *nc :_

Addrai:

  City. Stite, Z ip :

Naitio:
A d d r a i:  

C ity . S U M , Z ip :

Case Name: J  a t n a r  H o w a r d

v. S t a t s  o f  A l a s k a

N u n s :  K * n  R o s e n s t s i n

A d d r s t :  O S P A , 3 1 0  X  S c r e e n

C ity ,S u m , Zip: A n c h o r a g e ,  A X  9 9 5 0 1

N am e :

A d d r a i:

C ity , S la te , Z ip :

Case Name: K e v i n  D e l l _______________

v . S t a t e  o f  A l a s k a

Name; T e r e s i a  C h l s b o r a d

A d d ra i: O S P A , 3 1 0  K  S t r e e t

City, Sute. Zip : A n c h o r a g e ,  A K  9 9 5 0 1

None: 

A d d ra i: 

City, S u te , Zip:

Nnne:_
Addraot:

City, S u K . Zip :

Case Number 2
Cast Number: A - 8 4 9 1

Judge Name: C o u r t  o f  A p p e a l s

Attorneys Invo lved

Ntme,
A d d ra i:

City, Sum . Zip:

Njb ic

A d d ra i:

City, S u u , Zip!

Case Number 3
1 CaseNumber: A - e 3 9 9

Judge Name: C o u r t  o f  A p p e a l s

Attorneys Involved
I N unc

A d d ra i

City. S ljtc. Zip:

Nano:

A d d ra i:

C ity ,  S u u l  Z ip :

Revistd April 13, 2005 -13-
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Writing Sample

21. Attach fitje example of a briefi memorandum of law, or legal opinion or similar example of legal 

writing (10-20 pages in length; 15-25 pages for appellate positions) prepared solely by you within 
the last five years Ifyou do not have a good sample of this length, include an excerpt from a longer 
witting. Make sure the sample contains sufficient facts to make it understandable.

Please do not submit (a) coauthored writing samples, (b) samples with confidential information 
unless redacted to remove such inform an on, (c) longer writing samples.

22. Has any public sanction been imposed against you in response to a complaint, charge or grievance 

brought against you as an attorney or a judge? □  Yes No

Have formal grievance procedures been brought against you? □  Yes P'No

See Bar Rule 22(b) & (e) concerning public grievance procedures against attorneys, and AS
22.30.011(b) and .060(b)(3) concerning public grievance procedures against judges.

Have you ever been held in comempt of court? □  Yes f? No
In each case, state in detail the circumstances and the outcome.______________________

Additional Comments (Non-Confidential)

23. Please make any additional comments that you wish to brrng to the Council's attention about your 
experience and suitability for mis judgeship.___________________________________________
I  b e g a n  w o r k i n g  a t  t h e  P u b l i c  D e f e n d e r  a s  a  l e g a l  i n t e r n  d u r i n g  l a w  s c h o o l ,  

c o n d u c t i n g  b a i l  h e a r i n g s  a n d  d r a f t i n g  a p p e l l a t e  a r g u m e n t s .  I  w a a  a b l e  t o  

c o n d u c e  a n  o r a l  a r g u m e n t  b e f o r e  t h e  A l a s k a  C o u r t  o f  A p p e a l s  b e f o r e  I  

r e t u r n e d  t o  s c h o o l .  A f t e r  l a w  s c h o o l ,  I  s t a r t e d  i n  t h e  a p p e l l a t e  s e c t i o n  o f  

t h e  A g e n c y ,  d r a f t i n g  a p p e a l s  a n d  r e p r e s e n t i n g  p a r o l e  c l i e n t s .  I  t h a n  

m a n a g e d  a  t r i a l  c a s e  l o a d  i n  A n c h o r a g e  a n d  f o r  S t .  P a u l  i s l a n d .  D u r i n g  t h a t  

t i m e .  I  c o n d u c t e d  t r i a l s  i n  D i s t r i c t  a n d  " u p e r i o r  C o u r t .

F o l l o w i n g  t h e  t r i a l  c a s e  l o a d ,  I  r e t u r n e d  t o  t h e  a p p e l l a t e  s e c t i o n .  A s  a n  

a t t o r n e y  i n  t h e  a p p e l l a t e  s e c t i o n ,  I  am  r e s p o n s i b l e  f o r  d r a f t i n g  a p p e a l s  a n d  

c o n d u c t i n g  o r a l  a r g u m e n t  b e f o r e  t h e  A l a s k a  C o u r t  o f  A p p e a l s  a n d  t h e  A l a s k a  

S u p r e m e  C o u r t  o n  a l l  t y p e s  o f  c a s e e ,  i n c l u d i n g  u n c l a s s i f i e d  f e l o n i e s .  I

a l e o  c o n s u l t  w i t h  t r i a l  a t t o r n e y s  o n  l e g a l  i s s u e s  t h a t  a r i s e  d u r i n g  

l i t i g a t i o n  a n d  t h e  P u b l i c  D e f e n d e r  o n  p e n d i n g  l e g i s l a t i o n  a n d  o c h e r  l e g a l  

i e e u e c  a f f e c t i n g  c h e  A g e n c y .  I  h a v e  a l s o  t r a i n e d  a n d  s u p e r v i s e d  l e g a l  

i n t e r n s  a n d  n e w  a t t o r n e y s  h i r e d  t o  r e p r e s e n t  o u r  p a r o l e  c l i e n t s .

A d d i t i o n a l l y ,  I  h a v e  a s s i s t e d  i n  p l a n n i n g  t h e  P u b l i c  D e f e n d e r  C o n f e r e n c e ,  

d e v e l o p i n g  a n d  i m p l e m e n t i n g  a  t r a i n i n g  s e s s i o n  s p e c i f i c a l l y  d e s i g n e d  C o r  t h e  

A g e n c y ' s  n e w  l a w y e r s .  >
i

RtvistdApril 13. 2005 -1 4 -
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24. Please prepare a brief biographical statement (limned to 150 words) about your background, legal 
education, and legal experience. Your picture and a copy of this statement w ill be scanned and 
posted on the Council's website after the application deadline. In its Bar survey, the Council w ill 
invite attorneys to review the information i f they wish to become more familiar with your 
background and experience. Use the form on the following page for your biographical statement 
Please leave the box at the top empty. The Council will use this space for your scanned picture.

Revised A pril 13.2003 I - 13’
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Dale: w*y 31' 2005

I  a m  y e a r s  o l d ,  m a r r i e d ,  a n d  a  f o u r t h - g e n e r a t i o n  A l a s k a n .  I  r e c e i v e d  a  B . A ,  

i n  B u s i n e s s  A d m i n i s t r a t i o n  f r o m  S e a t t l e  O n i v e r e i c y  I n  1 9 9 9 .  I  r e c e i v e d  m y  J . D .  

f r o m  N o r t h w e s t e r n  S c h o o l  o f  L a w  o f  L e w i e  £ C l a r k  C o l l e g e  i n  1 9 9 8 .  P r i o r  t o  

a t t e n d i n g  l a w  B c h o o l ,  I  w o r k e d  a s  a  l o o n  o f f i c e r  f o r  c h e  N a t i o n a l  B a n k  o f  A l a s k a  

i n  J u n a a u .  I  s t a r t e d  w i t h  t h e  A l a s k a  P u b l i c  D e f e n d e r  A g e n c y  a s  a n  i n t e r n  ( l u r i n g  

l a w  s c h o o l ,  c o n d u c t i n g  b a i l  h e a r i n g s ,  r e p r e s e n t i n g  c l i e n t s  o n  p a r o l e  a n d  

p r o b a t i o n ,  a n d  d r a f t i n g  a p p e a l s .  I  b e g a n  w o r k i n g  f o r ' t h e  A g e n c y  a f t e r  g r a d u a t i n g  

f r o m  la w  s c h o o l .  I  h a v e  m a n a g e d  a  t r i a l  c a s e l o a d  i n  A n c h o r a g e  a n d  f o r  S t .  P a u l  

I s l a n d ,  t r y i n g  c a s e s  i n  b o c h | D i s t r i c t  a n d  S u p e r i o r  C o u r t .  I  am  c u r r e n t l y  w o r k i n g  

i n  t h e  a p p e l l a t e  u n i t .  A s  a n  a p p e l l a t e  a c t o m e y ,  I  p r a c t i c e  b e f o r e  t h e  A l a s k a  

C o u r t  o f  A p p e a l s  a n d  t h e  A l a s k a  S u p r e m e  C o u r ^ .

Biographical Statement

Name Quind-an S te in e r _______________ _______

Posirion(s) for which you wish to be considered:

A l a s k a  P u b l i c  P e f e n d e r

OPA .* DOA/CUUM/run
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Certification and W aiver

I hereby certify that, to the best of my knowledge, the information provided on this application is 
true and complete; and that I am a citizen of the United States and of the State, and will be eligible to be 
licensed to practice law in Alaska a: the time of expected appointment (Ak. Const Art IV; § 4).

I waive any privilege of confidentiality T may have with respect to information concerning my 
qualifications for judicial office thai the Judicial Council may desire to obtain. I specifically authorize the 
Council to obtain and examine my personnel files from current and past employers, including all files 
maintained by the Alaska Court System, and to obtain information, records and documents regarding me 
from any credit reporting agency, any law enforcement agency, any bar association, any occupational 
licensing board, any educational insnturion. and any disciplinary body, including specifically the Alaska 
Bar Association and the Alaska Judicial Conduct Commission. I further authorize these institutions, 
organizations, and individuals, and any other institutions, organizations and individuals to make a\ ailable 

' to the Council all confidential and non-confidential documents, records and information concerning me thar 
the Council may request.

Q u i n l a n  S t e i n e r

Signature of Applicant1 Typed Name
I

£  , 3  I . C - S "
Date

Subscribed and sworn to before me this 3 L _  duv of 1 .20
u

Notary^uhTlc. State of Alaska^ a > ,  o ^  
My Commission expires: w <

R r in d A p n t  AT. 2005
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June 24, 2005

Larry Coha 
Executive Director 
Alaska Judicial Council 
1029 W. Third Ave., Suite 201 
Anchorage, Alaska 99501-1969

RE: Quinlan Sterner

Dear Mr. Cohn.
I

I first met Quinlan Steiner when he was an intern with the Public Defender 
Agency. In the years since then, Mr. Steiner has continuously represented client in the 
Court of Appeals. As a result, I am familiar with his work through the briefs that he has filed 
and through the cases in which he has participated in oral argument. I have also attended 
various administrative and committee meetings at which Mr. Steiner has represented the 
Public Defender Agency.

I draw several conclusions about N u. Steiner from these contacts. The quality 
of his work is excellent His briefs aie well-written. His arguments are thorough, fair, and 
sound. He possesses outstanding judgment and first-rate legal skills. In short, he is a 
consummate professional.

I believe that Mr. Steiner’s work has shown that he understands the subject 
matter that the Public Defender Agency handles. When this knowledge is combined with his 
financial experience, I have no doubt that Mr. Steiner has the skills to serve as the Public 
Defender. If I served on the Council, I would vote in favor o f Mr. Steineris candidacy. I f  
the Council does refer Mr. Steiner to Governor Murkowski, please provide this letter to the 
Governor.
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13 September 2005

Larry Cohn 
Executive Director
Alaska Judicial Council .<
1029 W.3rd Avc., Suite 201 
Anchorage, AK 99501-1969

Re: Recommendation of Quinlan Steiner for Public Defender
I

Dear Mr. Cohn (and other members of the Judicial Council),

I submit this letter in support of Quinlan Steiner, who is 
seeking appointment to the post of Public Defender. I have, of 
course, the utm ost respect and admiration for a ll of the candidates, 
three of whom I have had the pleasure of working w ith on an 
occasional to regular basis (Ms. Linda Wilson, Quinlan Steiner, and 
David Reineke). And, although each of the candidates for this 
position is extremely well-qualified and dedicated, I believe th a t 
Quinlan would be best-suited for th is appointment.

1 have spoken with Quinlan in the past with respect to 
various current legal jissues [e.g., B la ke ly  and its im pact upon 
Alaska’s sentencing scheme). Quinlan is well-versed in the law 
and takes a very pragmatic, yet zealous and professional approach 
to its implementation.

I also have spoken with Quinlan concerning w hat appears to 
be the negative perception th a t some prosecutors and criminal 
defense attorneys have concerning the m ission with which each 
practitioner is charged. Quinlan, however, appears to take no such  
view; he vigorously fights the good Fight both intellectually and 
practically on behalf of his clients, all the while conducting him self 
with the highest degree of professionalism towards his colleagues 
across the aisle. These qualities have not gone unnoticed and as a 
result, I believe that if Quinlan were to be appointed as the next 
Public Defender, he would, by such  example, foster even more 
professions] good will between prosecutors and criminal defense 
lawyers.

Finally, no one who hasn ’t already held the position as Public 
Defender can walk right in and easily handle such a position.
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Quinlan, nevertheless, is very intelligent and articulate, and his 
quiet resolve lends itself particularly well to quickly learning and  
excelling at all of the duties and responsibilities th a t accom pany 
th is highly im portant position within the criminal justice  system.

In sum, all of the above referenced qualities, along w ith h is 
obvious desire to do good, lead me to conclude th a t Quinlan is 
best-suited to be the next Public Defender. I have trem endous 
respect for him -  and for all of the candidates -  and tru s t he will be 
given the consideration he deserves. Thank you very m uch for your 
consideration.

Sincerely,

Ken Diemer 
A ssistant Attorney General, OSPA
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October 11, 2005

Teri Cams
Senior Staff Associate 
Alaska Judicial Council 
1029 W. Third Avenue. Suite 201 
Anchorage, Alaska 99501-1969

I
Re; Application of Quinlan Steiner for Puolic Oefender 

Dear Ms. Cams:

I received a letter from the Alaska Judicial Council asking me 'o provide a 
personal and professional reference for Quinlan Steiner and to comment on his 
qualifications for the position of Director of the Alaska Public Defender Agency. I am 
very pleased to do so.

i
In 1997 while still in lawjschcol, Quinlan was hired by then-Direclor John Salemi 

for a six-month internship inj trial court and appeals. During his tenure. Quinlan 
distinguished himself by his work ethic, his exceptionally good judgment, and his 
tenacious advocacy on behalf of parolees and misdemeanor clients. He also excelled 
in appellate advocacy. Many Agency interns have written briefs that were filed in the 
Court of Appeals. But we were so impressed with Quinlan's abilities that he became the 
first (and only) intern allowed to argue a client's case before the Court of Appeals— and 
he won! He is also the only intern who was guaranteed a full-time position before he 
graduated and passed the Bar. Quinlan did return to the Agency the next year. 
Although he has had other employment offers during the ensuing years and will not, I 
suspect, be a “career public defender", he has remained solidly committed to the 
Agency's mission to provide high quality representation to indigent defendants in every 
area encompassed within the Agency's statute Quinlan has practiced before the parole 
board, the trial courts, and the Court of Appeals and Supreme Courts. He has also 
worked on CINA cases. In short, Quinlan has experience in every facet of public 
defender work.

Prom his first days at the Agency. Quinlan has demonstrated the high degree of 
integrity that is essential for Ithe Director of the Public Defender Agency. Quinlan 
believes in the legal and moral strength of the criminal justice system and that the legal 
system stands or falls on the adherence of the participants to highest ethical standards. 
He never deviates from those standards. He is scrupulously honest with the courts, 
opposing counsel, and his clients. Quinlan also has a well-deserved reputation for 
assuming responsibility and for reliably following through with his commitments. For 
example, I recently needed to get some temporary help with a number of cases that 
wars ready for briefing at the same time. Although i was promised that someone could
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be hired, I was {old that the only individuals who were available had no appellate 
experience. When I told Quinlan of my problem, he promised he would take Immediate, 
active efforts to find someone, Before the week was out, Quinlan delivered as 
promised. He sought out a bright and talented former Alaska Supreme Court law clerk 
who was looking for part-time work. She’s proved to be a godsend. If my experience is 
any example. Quinlan will reestablish the crucial practice employed by former directors 
Brian Shortell and Dana Fabe of actively recruiting new, energetic legal talent from 
among the court's law clerks. Like Quinlan, these new lawyers come with an 
excitement for the job and new ways of looking at issues. Both the Agency and the 
clients will benefit from renewed vitality and commitment to defense work.

Over the past ten years as state revenues have contracted and the Agency 
caseload has expanded, the primary task for the Director— at least from October to 
May— has become to prepare} the Agency's anrual budget and defend it before the 
legislature. Most public defenders have little or no Interest in accounting or finance. 
Quinlan is the only assistant public defender on staff who has a background in finance 
and who understands the budgetary process. (To my knowledge, he’s the only 
assistant public defender who actually balances his checkbook!) in addition, Quinlan's 
extensive experience in defending his clients' legal issues in the appellate courts will be 
invaluable when performing the director’s task of testifying before the legislature on the 
impact and constitutionality of proposed legislation. Quinlan is very adept at explaining 
his position and answering the most penetrating 3nd confrontational questions without 
reacting negatively or losing his composure. He also handles "unfriendly" questions 
from the court without losing his sense of humor— a particularly desirable quality when 
testifying before the judiciary and finance committees.

Ideally, the Director of the Agency should be someone to whom staff attorneys 
can turn for assistance in analyzing issues and brainstorming trial strategy. Quinlan 
already occupias that position in the Agency. He has an excellent legal mind and 
extensive k towledge of criminal law and criminal procedures. He is known as having 
argued and won more appeals than any other lawyer in the office. Thus, he is the 
lawyer in the office to whom all public defenders and many private defense attorneys 
turn when they need help with their cases or when they need to analyze an ethical 
question. Quinlan's judgment and knowledge has qualified him to become part of the 
“brain trust/' a group of experienced attorneys who meet with the Director on a discuss 
the Agency's policy and position on legal issues that arise Quinlan's particular talent in 
that group is using his exceptionally sound judgment to point out the pros and cons of 
every position espoused in the debates. Quinlan is not oniy highly regarded and sought 
out by the elder more experienced attorneys in the Agency, he is respected by the 
newer assistant public defenders. Sever?! years ago, Quinlan approached another 
lawyer with the suggestion that they set up training sessions for new attorneys at the 
annual Pubiic Defender conference. Tne two of them now annually train new attorneys 
in everything from jury void dire, to cross-examination, to closing arguments. In fact, 
Quinlan wrote the training manual. The training is extremely popular and evaluations of 
the course from the participants indicate that i! is ven/ helpful.
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The most important qualification for a Director is the ability to lead the Agency's 
lawyers. Quinlan certainly has the legal experience to do so. he has been working at 
the Agency for eight years. Only one of the Directors with whom I have worked during 
my twenty-plus years at the Agency had more than eight years experience before being 
appointed. That person was Barbara Brink, who had practiced for approximately ten 
years. Quinlan also has the necessary legal skills for the job. He has practiced in both 
the trial court and the appellate court, and has a breadth of legal knowledge that has 
made him the resource for attorneys seeking legal advice and assistance with their 
cases. While Quinlan's supervisory experience since he joined the Agency has been 
limited to overseeing the work of the parole attorney and Agency interns, he did have 
prior supervisory experience before going to law school. More importantly, Agency 
directors traditionally have allowed staff attorneys to remain autonomous in their 
practice and have refrained from actively micromanaging their cases. In positions other 
than that of misdemeanor supervisor, the term "supervisor'' . somewhat of a misnomer. 
A “supervisor" at the Agency primarily acts as a resource for the less experienced 
lawyers in their sections who are seeking advice on how to handle a particular matter 
and also distribute the section's workload. Thus, prior supervisory experience is not a 
particularly important attribute for a director and some previous directors have not had 
any at all.

The essential and nonnegotiaiole qualification for the Director's position is the 
ability to lead by example. Quinlan already does. He is one of the first lawyers to arrive 
in the morning and one of the last to leave at night. He carries a very heavy caseload 
and still volunteers to cover for absent co-wo'kers and to take cases that no one elsa 
wants. He constantly thinks albout what is good for the Agency and acts accordingly. 
One memorable example of tipis quality occurred when Quinlan learned that a skilled 
lawyer was going to quit because he was exhausted from doing a number of taxing 
trials. Quinlan believed that this lawyer's departure would be a great loss to the Agency 
and the clients He voluntarily'gave up his appeals position to the lawyer and returned 
to the trial court sc that the lawyer could have a hiatus.

Quinlan will bring great energy, ana new ideas to the job. I suspect that he will 
make some changes in Agency policies that will be welcomed by staff attorneys who 
want the Agency to be among the nation's best. He will set high standards for staff 
lawyers and, rightly, will hold them accountable to the courts, to their co-workers, and 
most importantly, to their clients. Quinlan is certainly exceptionally well-qualified to lead 
the Public Defender Agency, and i urge the Council to recommend him.

Sincerely

Margi A. Mock 
Ass'ctant Public Defender
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October 11. 2005

Alaska Judicial Council 
1029 W. Third Avenue, suite 201 
Anchorage, Alaska 99501*1969

Re; Quinlan Steiner's Qualifications for Director of the Public Defender Agency

Dear Council Members,

My name is Paul Malin. I began working as an Assistant Public Defender in 1984. I 
have worked with Quinlan Steiner since he began his internship here eight years ago.
All the .applicants for the Agency Director position are well qualified. However, of all the 
applicants, Quinlan is probably the least well known and has been a lawyer for the 
shortest time. Based upon my know'edge of Quinlan's work and personal skills, I feel 
that I have a firm basis of knowledge to evaluate his suitability for the Director's position. 
Because I believe that Quinlan is exceptionally well qualified to be the Agency Director,
I urge you to forward his name to the Governor for consideration.

Quinlan's background is unlquelfor a public defender. He received his Bachelor's 
Cegree in Business Administration from Seattle University. This four-year degree 
focused on accounting, business strategy, marketing, finance, management and 
supervision. Quinlan also has rieal life business experience. While pursuing this 
degree, Quinlan was a partner in a deck building company. He managed the revenue 
and built the decks.

Following his graduation, Quinlan worked as a loan officer in the Juneau branch of the 
National Bank of Alaska. After a one year training program. Quinlan made commercial, 
consumer, and residential loans. He interviewed the loan applicants, evaluated their 
financia' history and business Dlans, and determined whether the applicants were 
qualified for the loan. He approved loans up to his loan limit, and made 
recommendations to the branch manager for loans that exceeded his limit. When the 
manager was absent, Quinlan supervised a staff of six.

Quinlan then sought to incorporate his business skills with his love of the outdoors. He 
worked for Adventures and Delights, an Anchorage based outdoor adventure company 
operated out of a coffee shop across from the courthouse. This job piqued Quinlan's 
interest in becoming a public defender because it led to his acquaintance with Assistant 
Public Defender and Appellate Section Chief Margi Mock, a frequent visitor to the coffee 
shop. The more Quinlan got to' know Margi. the more he became fascinated by her 
cases, the legal issues that they raised, and the creativity that a public defender must 
have to make these issues alive, compelling and persuasive. Consequently, Quinlan 
decided to go to law school for the sole purpose of becoming a public defender.
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One of Quinlan's first assignments at the Agency was to hanc"^ the parole caseload, a 
position affectionately referred to as the “Parol® Slave.” This is a thankless job of 
representing defendants who have been released on mandator, parole but who have 
violated, often within days of their release, their parole conditions and therefore face 
serving their “good time" in jail. Quinlan quickly became .mown as the “Parole Guru" 
and was revered for his amazina success in persuading the Paroie Board to let h!s 
people go. ThL success underscores Quinlan's exceptional diplomacy and negotiation 
skills, as the B^aid invariably rejects technical legal arguments.

As a member of the appellate section, I have proof read manv of Quinlan's briefs and 
have attended his oral arguments. Quinlan is an accomplished appellate lawyer who 
excels at technical legal arguments. He is a “quick study" who can rapidly synthesize 
and distill' re essence of a legal argument. He is a brilliant abstract thinker. His legal 
writing is clear, concise, and persuasive. These qualities ̂ ave led other lawyers to 
bring Quinlan their most difficult, complex legal issues.

Quinlan is a bom teacher as well. I have observed this skill over the past several years 
when Quinlan co-led the "aining sessions for the new lawyers at the annual Public 
Defender Training Conferences. Quinlan prepared the training manual anc presented 
the material in an organized and understandable way. He has also co-taught (with 
Margi Meek) an undergraduate class in Criminal Law at the University of Alaska at 
Anchorage.

> . . .  .  u ,Quinlan also possesses sound, thoughtful end pragmatic judgment, both legally and
politically. He displays a calm, objective and usually unflappable demeanor, a
characteristic that should be invaluable in dealing with the Legislature. Moreover,
Qu'nlan’s business background makes him uniquely well qualified to manage the
Agency’s budget. The combination of these three qualities -  unusually strong
analytical legal skills, sound political judgment, and a solid business acumen -  are rare
and highly desirable for the Agency Director.

My observations of Quinlan wouJ not be - jinplete without mention of his ability to place 
the Agency’s interests above his own interests. For example, Quinlan volunteered to 
assume a trial caseload in order to give a talented but burned out trial lawyer (Mike 
Deini) a much-deserved rest. Quinlan believed that the Agency would be hurt by Deini's 
departure and was willing to give up his beloved appellate position to keep him.

Quinlan demonstrated his ability to place +he needs of others above his own needs this 
winter when the administrative section moved to the appellate section's floor. Because 
the administrative section wanted to keep all their members in a contiguous unit, I was 
directed to move to an oTice in the southern part of the floor. I was not happy with this 
prospect because I do not tolerate heat well, and my office was north facing and cool. 
Quinlan’s office was next to mine, and was also cool. Even though he also preferred a 
coo! offlce, he unselfishly volunteered to give me his office and take the south facing, 
hotter office (which wes also by the lunchroom, making it noisier) because he knew how 
uncomfortable I would be.

2
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sum. even though Quin,an has n o t .  practiced law 
has the maturity, legal skills and politicalI*a vy creativity to lead the next

consider his application.

Sincerely,

f i J I  ( ( f a /
Paul E. Malin 
2606 W. 32n6 
Anchorage, Alaska 99517
(h) 248-8793 
(w) 334-4434

i

3
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STATEMENT OF THE CASE 

Police officerr responded to the home of M.E. after receiving a welfare 

call indicating that M.E. failed to report for work. [Tr. 758] Responding officers found 

M.E. and her friend, M.C., dead at the scene from gunshot wounds. (Tr. 285-290] 

Mark Edwards, M.E.'s ex-husband, was also found at the scene with a gun shot 

wound to the head. [Tr. 283-290] Officers found a .22 caliber Derringer pistol on the 

floor of the room in which Edwards and M.E. were located. [Tr. 290] Officers later 

found nine .22 caliber bu.'ljts in Edwards’s pants pocket when the pants were 

processed into evidence. [Tr. 857]

Although Edwards suffered permanent brain damage and total 

blindness as a result of the gunshot wound, the trial court found him competent to 

stand trial. [R. 1829] Mark Edwards was subsequently indicted on two charges of 

first-degree murder. [Exc. 1-2; R. 1982-83] The state pursued the indictment under
i

the theory that Edwards shot M.E. and M.C., then shot himself in retaliation for a 

domestic violence protective order obtained by M.E. against Edwards shortly before 

the homicide. [Exc. 90; G.J. 7-8] The state supported its request for a true bill with a 

single witness, Detective Branchflower. [Exc. 90-95; G.J. 9-29]

Edwards filed a motion to dismiss the indictment arguing that the 

indictment rested entirely upon improperly admitted hearsay evidence. [Exc. 3 -1A 

R. 1718-29] Edwards also filed a motion to suppress the bullets found in his pants 

pocket arguing that they had been obtained through an illegal warrantless search. 

[Exc. 15-20; R.1732-37] The trial court denied Edwards's motions. [Exc. 55-82; R. 

1646-1678] I



»

I

ISSUES PRESENTED FOR REVIEW

1. Did the trial court en in failing to dismiss the Indictment where the state 

obtained a true bill based upon the uncorroborated and improperly introduced

hearsay testimony of a single witness?

2. Did the trial court err in failing to suppress evidence obtained from an

illegal warrantless search of Edwards’s pants pocket?

1 U / 1 1 / 2 U U 0  X X : » U  f / u  BUI i WI U« UI  w***
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Edwards was convicted at trial and received a sentence of ninety-six
I

years to serve. [Exc. 83-87; R. 1977-1981] This appeal follows.

ARGUMENT

I. THE GRAND JURY'S VERDICT RESTS ENTIRELY 
UPON IMPROPERLY ADMITTED HEARSAY EVIDENCE

A. Introductior

No person shall be held to answer for a felony offense without the

support of a grand jury indictment.1 K[T]o obtain an indictment, the State must prove
i

to the grand jury ‘that the evidence ... established] a probability of (the defendant's] 

guilt."'2 The Alaska Supreme Court has stated that this determination should be a
l

reliable one.3 Hearsay evidence that is inadmissible at trial is, therefore, only 

admissible before the grand jury under certain limited circumstances.4

The rationale for limiting hearsay testimony is based upon the view that
j

a reliable determination of probable guilt is required "before the accused suffers any

of the grave inconveniences Which are apt to ensue upon the return of a felony
;
i

indictment."5 As the Alaska Supreme Court has stated, "[t]his can best be 

guaranteed when witnesses against the accused appear in person before the crand

1 The Constitution of the State of Alaska, A^'de I, section 8.

2 State v. Ladd. 951 F.2d 1220, 1222-23 (Alaska App. 1998) (citations
omitted).

3 State v. Gieffels. 554 P.2d 460, 465 (Alaska 1976).

4 Alaska Rule of Criminal Procedure 6(r)(f), (2), (3). & (6).

5 Gieffels. 554 P.2d at 465.



l O / i l / Z U U a  X i : a x  r / u  «u » > . o o i

jury so that the panel can view their demeanor and subject them to cross-

examination.’ 6 The Alaska Supreme Court has warned that "hearsay evidence, if

unchecked, would erode the protective value of the grand jury so as to make it

nothing more than an administrative arm of the district attorney's office.’ 7

B. The Stcte'Improperly Introduced The Firearm And 
Toolmark Expert’s Opinion Through Detective Branchflower

To strengthen the protective value of the grand jury, Alaska Rule of
I

Criminal Procedure 6(r)(1) sitates that hearsay evidence is inadmissible before the 

grand jury absent a “compelling justification’ that is stated on the record. The time 

and expense of presenting an expert to the grand jury may be a sufficiently
I

compelling justification for presenting the expert's opinion through hearsay testimonyj

if the opinion is based on “accepted scientific procedures that yield objective 

results."8 If an experts opinion, however, is “subjectively based or aepend[s] on 

procedures the reliability of which has not been established," the time and expense 

of presenting the expert to the grand jury will not be a sufficiently compelling 

justification.9

Appellate courts in Alaska have held that drug testing results are 

objectively based on accepted scientific procedures and that the technician who

6 id.

7  i d .

8 Ingram v. State, 703 P.2d 415. 432 (Alaska App. 1985).

9 Id.
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performs a drug test is not required to testify before the grand jury.10 In so holding, 

the Alaska Supreme Court has reasoned that the competence of the technician and 

the reliability of the test would not likely be tested by vigorous cross-examination and 

that “the technician could do no more that affirm that he did perform the test 

reported, and that those tests did Indicate the presence of a narcotic substance."11-

Conversely, appellate courts in Alaska have held that the conclusions 

of handwriting experts and treating pnysicians are not excluded from the 

requirement that they testify.12 In Metier v. State, for example, the state secured an 

indictment using hearsay testimony concerning the opinions of two handwriting 

experts. The state did not present a report from either expert or provide any
I

information concerning their professional credibility. According to the Alaska 

^  Supreme Ccurt, the method of proof employed by the state failed to provide a basis

for showing the grand jury how the experts' reached their conclusions or for
» . ’I

presuming that the comparisons were performed and reported accurately.13 The

10 McKinnon v. State. 526 P.2d 18, 27-28 (Alaska 1974) (Holding that the 
laboratory analysis of cocaine .was properly admitted through the hearsay testimony 
of a police officer.); Ingram v. State. 703 P.2d 415, 432 (Alaska App. 1985) (Holding 
that the chemical analysis of LSD was properly admitted through the hearsay 
testimony of an investigating officer.).

11 McKinnon. 526 P.2d at 27-28.

12 Adams v. State. 598 P.2d 503, 508 (Alaska 1979) (hearsay evidence 
concerning treating physician's opinion of victim's medical condition inadmissible 
before the grand jury without a showing of compelling justification); Metier v. State. 
581 P.2d 669, 673-74 (Alaska 1978) (hearsay testimony concerning the results of 
handwriting analysis inadmissible before the grand jury absent a showing of 
credibility and reliability).

13 Metier, 581 P.2d at 674.

6
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court ultimately held that the state had failed to establish the reliability of the 

handwriting expert’s opinion.14

Although the court's decision in Metier appears at first blush to turn onI

the state’s failure to present a report to the grand jury, as this court's decision in
*

Ingram v. State15 indicates, such a limited reading of Metier would fail to account for 

the continued applicability of the "compelling justification" requirement. In Ingram, 

the defendant argued that the Alaska Supreme Court’s earlier decision in McKinnon 

v. State,16 which held that the state was not required to present a technician who 

performs a drug test to the grand jury, had been subsequently overruled by cases 

requiring the state to present handwriting experts and treating physicians to the
I

grand jury. This court, however, held that McKinnon was still good law.17 In so 

holding, this court stated that later cases sir,ply distinguished between two classes 

of expert opinions: subjectively based and objective!) based.19 Thus, Ingram 

reiterates the necessity for a compelling justification when introducing an expert's 

subjective opinion through hearsay regardless of whether the hearsay method is in 

the form of a report, live testimony, or both.

In the present case, the trial couu concluded that Robert Shem, the

14

15

16

17

18

]d.

703 P.2d 415 (Alaska App. 1985). 

Supra, n. 10.

Ingram. 703 P.2d at 432.

Id.



firearm and toolmark expert, issued a report that was "an expert opinion based on 

accepted scientific procedures that yield objective results" similar to drug testing 

results. [Exc. 75; R. 1666] The court reasoned that toolmark identification was 

based upon viewing tool marks that are objectively visible. [Exc. 75; R. 1666] The 

court further reasoned that because Shem’s report was submitted to the grand jury, 

they were allowed to examine it for themselves. [Exc. 76; R. 1667] The court, 

therefore, concluded that Shem's testimony would not have added to the 

proceedings and his opinion, introduced through a written report and Branchfiower's 

testimony, was not improperly presented to the grand jury. [Exc. 75-76; R. 1666-67] 

The art of toolmark identification is, however, subjective and not 

objective. Toolmark identification typically involves microscopic examination of 

toolmarks to determine If the toolmarks have a sufficient number of microscopic 

features of sufficient clarity and definition for identification.19 Identification is 

possible when unique surface contours are compared and are found to be in 

"sufficient agreement.”20 Sufficient agreement means that "the agreement is of a 

quantity and quality that the likelihood another tool could have made the mark is so

19 Alfred A. Biasotti & John Murdock, The Scientific Basis Of Firearms 
And Toolmark Identification. § 29-2.2 at 502, in Modem Scientific Evidence: The 
Law And Science Of Expert Testimony (David L  Faigman, David H. Kaye, Michael 
J. Saks, & Joseph Sanders eds., 2002).

20 Id. at 504-05 (citing Theory Of Identification. Range of Striae 
Comparison Reports, and Modified Glossary Definition— An AFTE Criteria for 
Identification Committee Report, 24 Ass'n Firearm & Toolmark Examiners J. 336 
(1992)).



remote as to be considered a practical impossibility."21 The Association of Firearm 

and Toolmark Examiners recognizes that this process is "subjective in nature, 

founded on scientific principles and based on the examiner's training and 

experience."22 At least one published expert has noted that “it would be the 'art' of 

the experienced examiners that would be the basis" for a quantifiable model, not the 

science, even if this process could be objectively quantified.23

In contrast to drug testing, firearm and toolmark identification does not 

involve a test result which once obtained could be confirmed by a technician or 

simply communicated by report. The analysis performed by a firearm and toolmark 

examiner is similar to comparing handwriting samples and involves the judgment of 

an expert who has sufficient training, experience, and skill. Artful decisions must be 

made at each step of the process, including what types of marks to look for, what 

marks are sufficiently definite and clear to form a basis for identification, and 

whether the compared surfaces are in “sufficient agreement" as to exclude other 

tools, rendering misidentrfication a practical impossibility.

Although Shem's report was presented to the grand jury, the subjective 

nature of firearm and toolmark identification renders this method of proof unreliable 

and insufficient. Shem's report consisted of a single page that merely listed the 

items submitted and Shem’s opinion. [Exc. 88] Moreover, Shem's report is

21 Id.

2 2  | d .

23 Id. at 508 (quoting John E. Davis (author of An Introduction To Tool
Marks, Firearms and the Striaoraph (1958)) in a letter to John Murdock).
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misleading because rt reports his subjective opinion under the heading “Results." 

[Exc. 88] Shem’s opinion is, however, not the result of a test; It is an opinion based 

upon his subjective Judgment. Moreover, the report does not provide the grand Jury 

with any information from which it could evaluate how Shem formed his opinion, 

whether he performed his analysis according to established and reliable procedures, 

or whether he was a qualifier- or credible expert.24

C. The State Improperly Relied on Detective dranchfloweris 
Testimony Concerning The Investigation And The Scene Of The Crime.

As previously nclad, Alaska Rule of Criminal Procedure 6(r)(1) states 

that hearsay evidence Is inadmissible before the grand jury absent a “compelling
i

justification.” Rule 6(r) does permit otherwise inadmissible hearsay evidence to be 

presented to the grand jury if the evidence fits within an enumerated exception. One 

exception permits a police officer involved in an investigation to repeat the

statements and observations of another officer if additional evidence is introduced to

corroborate the statement.25

No reported opinions from Alaska's appellate courts have grappled with 

the extent to which hearsay testimony may be used under this exception or the level 

of corroboration required to permit its use. A legislative statement of findings and 

purpose for the rule provides some guidance, however. The 1994 legislature stated 

that the rule permitting police officer hearsay was enacted “to allow the grand jury to 

be fully informed about the evidence available on a criminal case through testimony

24 See Ingram. 703 P.2d at 432.

25 Alaska Rule of Criminal Procedure 6(r)(3).

I
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of lead peace officers, while allowing officers who played a minor role in the 

investigation not to personally appear and testify so that they can continue to 

perform their vital duties on the street to protect the public."25

One prior unreported opinion of this court does address of the level of 

corroboration required to justify the admission of police officer hearsay. In Wilson v. 

State,27 the state established the location of a homicide victim’s body through the 

hearsay testimony of an investigating officer. According to this court, the hearsay 

testimony concerning the location of the victim’s body was properly admitted 

because photographs of the scene identified by the testifyinn detective corroborated 

his statement28

In the present case, every material aspect of the state’s case was
i

introduced through Branchflower’s hearsay testimony. Branchflower apparently did 

not investigate the scene of the homicide. [Tr.66] Branchflower, however, testified 

about both the report that lead officers to the scene and the responding officers’ 

observations of the scene without stating the basis for her testimony. [Exc. 91-94; 

G.J. 11-14, 20-21, 24] Branchflower told the jury about a phone message from 

Edwards to M.E., but did not state who listened to the message or who wrote it 

down; she stated 1 think they listened to the message.’’ [Exc. 93; G.J. 20-21] The 

only observations of the scene that Branchflower testified to and also stated the

2 Alaska S.L.A. 1994, ch. 114, sec. 1; Findings and Purpose.

27 Wilson v. State. 1998 WL 254000 (Alaska App, May 20, 19S8).

28 Id. at 2.

11



basis for were those of Lieutenant Gifford, the crime scene reconstruction and blood 

spatter expert. [Exc. 92-93; G.J. 14-18]

Branchfloweris testimony included a hearsay account of the location of 

the Derringer, bullets, and expended shells found at the scene. [Exc. 92-93; G.J. 14- 

18] Her testimony also included a statement from an unnamed source Indicating 

that nine bullets were found in Edwards’s pocket. [Exc. 95; G.J. 26] The state
i

introduced photographs of the scene through Branchflower without any statement 

indicating who took the photographs, when the photographs were taken, or whether 

the photographs accurately represented the rnene or the evidence. [Exc. 93-94; G.J. 

21-23] The only evidence provided to the grand jury that was not improperly 

admitted was Branchflower's testimony that she searched Edwards’s residence and 

found an empty box of .22 caliber bullets and the sheath to a knife several, and 

photographs that she had taken at Edwards's residence. [Exc. 95; G.J. 27-28]

Branchflower’s non-hearsay testimony, however, did not corroborate 

the hearsay testimony. The fact that Branchflower observed an empty box of .22 

caliber ammunition does not corroborate the number of bullets found at the scene or 

the existence of a gun with a discharged shell. It merely shows that Edwards had an 

empty box of the most common type of ammunition sold in the United States in the 

most common quantity available. [Tr. 1862, 1878] Branchflower’s observation of a 

knife sheath at Edward's residence, again, fails to corroborate any observation of 

the scene upon which the grand jury's verdict rested. The fact that a filet knife was 

found at the scene that could possibly fit a sheath found at Edwards’s residence is 

not surprising and does not establish that Edwards's shot M.C. and M.E.



This court's unpublished opinion in Wilson appears to indicate that the 

existence of photographs would serve to corroborate Branchflower's testimony. 

Unlike Wilson, however, the photographs introduced through Branchflower were not
i

properly identified and can not reliably corroborate her testimony. Photographs are 

inadmissible at trial unless they are properly authenticated.29 Here, the state 

introduced photographs through Branchflower, but there is no basis for concluding 

that the photographs are a faithful representation of what they purport to depict. 

Branchflower does not indicate who took the pictures, when the pictures were taken, 

or whether they are an accurate representation of the scene and evidence.

The state’s presentation of the evidence to the grand jury violated the

plain language of Rule 6(r)(31 and the intent of the legislature. The state presented

its entire case using the uncorroborated hearsay testimony of an officer who, though

involved In the investigation, played omy a minor role in the investigation. This

reliance on hearsay evidence has eliminated any protection provided by the grand

jury process and should not be countenanced here.

D. The Indictment Must 5e Dismissed Because It 
Rests Entirely Upon Improperly Admitted Evidence

"In deciding whether the presentation of improper evidence requires 

dismissal of the indictment. It is first necessary to decide whether there is sufficient

2S Sheaklev v. State, 64A P.2d 864, S70 (Alaska A pp. 1982) (stating that 
“[tjhis court has held that a photograph is admissible in evidence in the discretion of 
the trial judge, as an aid to the court or jury, after it has been shown to be a faithful 
representation of whatever it purports to depict.")

13



admissible evidence to support the indictment."30 If there is insufficient admissible 

evidence remaining, the indictment must be dismissed.31 If, however, there is 

sufficient admissible evidence then it is necessary to evaluate the challenged 

evidence to determine whether it "appreciably a^fectfed] the outcome of the grand

jury's deliberations."32

In the present case, the material facts upon which the grand jury’s 

verdict rested were all improperly presented through hearsay testimony. 

Branchflower testified that when police arrived at M.E.’s residence they kicked in the 

door because the key provided by a friend of M.E.’s would not unlock the deadbolt. 

[Exc. 91; G.J. 12-13] This evidence supported the inference that whoever 

committed the crime was still in the house. Branchflower testified that Edwards, 

M.E., and M.C. appeared to have been shot with a gun that was found on the floor 

near where Edwards was shot. [Exc. 92-93; G.J. 14-18] Branchflower testified that 

one empty shell casing was fiund in the .22 caliber derringer, that two empty .22 

caliber shell casings were found on the floor, and that nine .22 caliber rounds were 

found in Edward's pants pocket. [Exc. 94; G.J. 24] This evidence supported the 

inference that Edwards shot M.C. and M.E., them reloaded the gun and shot 

himself.

The opinions of the state’s experts provided critical support for the link

30 Newman v. State. 655 P.2d 1302,1306 (Alaska App. 1982)

31 See Id.

3 2 Qxereok v. State. 611 P.2d 913,916 (Alaska 1980).



between the nvidence located at the scene and the grand jury’s verdict.33 

Branchflower testified that Gifford concluded that “the subject shot the victim while 

she was in bed" and then the “suspect shot himself1 and laid on the floor. [Exc. 92; 

G.J. 16] And Shem's report indicated that the ammunition at the scene was the 

same type of ammunition as the ammunition box found in Edward's residence. [Exc. 

95; G.J. 28] Shem's report also indicated that the three expended shell casings had 

been fired from the derringer found at the scene. [Exc. 54; G.J. 25] This evidence 

endorsed the state's conclusion that Edward's perpetrated the homicide.

Without the improperly presented hearsay evidence, the state’s 

presentation to the grand jury is insufficient to support the indictment. Alternatively, 

if this court concludes that the testimony concerning observations of the scene made 

^  by other police officers was properly admitted, the improper testimony concerning

the expert opinions of Gifford and Shem appreciably affected the grand jury's 

deliberations.

The evidence based upon Gifford’s and Shem's report provided the 

grand jury with information that must have overwhelmed the deliberations. The 

state's experts concluded that the gun and bullets found near Edwards were used by 

Edwards to comm.t the homicide and then to attempt suicide. Branchflower 

communicated thes- conclusions without explanation and without an opportunity for 

the grand jury to inquire into the basis for these conclusions. This testimony was 

suficiently powerful that the jury likely abandoned its role of fact-finder in favor of the

33 The trial court previously found that Lieutenant Gifford's report and

15



requirement of the Fourth Amendment."38 Inventory searches may be considered 

reasonable and constitutional if they re conducted in accordance with the standard 

procedures of the agency conducting the search.39 An inventory search o f closed, 

locked or sealed luggage, containers or packages, however, is not within the scope 

of a reasonable warrantless inventory search.40

As constitutionally protected zones, the prohibition on closed container 

inventory searches extends tc clothing pockets.41 According to the California Court 

of Appeals:

Although the foregoing decisions have come to be known 
as "closed container" cases, it is of no help to us in our 
analysis to note that a vest pocket, unlike a lunch box, has 
no lid or, like a) tote bag. cannot be locked. ... If a person 
were to be haipded an article which he intended to keep 
safe from theft or secure from prying eyes, that person 
would almost certainly place the article in his pocket. No 
more reprehensible. petty thief can be found than a 
pickpocket, not because he steals, but because he does 
so by intruding into an area where his victim most wishes 
to remain secure. We find that a vest pocket is a protected 
receptacle of personal effects and may not be searched

38 D'Antorio v. State, 926 P.2d 1158, 1162 (Alaska 1996)(citing Colorado 
v. Bertine. 479 U.S. 367, 373, 107 S.Ct. 738, 741-42, 93 L.Ed.2d 739 (19e7)).

39 State v. Daniel, 589 P.2d 408, 417 (Alaska 1979): Florida v, Wells. 415 
U.S. 1, 3-4, 110 S.Ct. 1632, 1634-35, 109 L.Ed.2d 1 (1990).

40 D'Antorio, 926 P.2d 1158, 1162 n. 5 (Alaska 1996)(citing Daniel. 589 
P.2d at 417-18).

41 See Sibron v. New York, 392 U.S. 40, 65, 88 S.Ct. 1889, 1904, 20 
L.Ed.2d 917 (1968) (holding tnat an officer's decision tc invade a pocket was not 
permissible under the circumstances); State v Gray. 793 P.2d 346, 350 (Alaska 
App. 1990)(holding that the emptying a suspect’s pocket must be constitutionally 
justified).



except as permitted by the Fourth Amendment.42 

The Ninth Circuit has also recognized that pockets are analagous to 

c!os d containers, in United States v. Ramos-Qseouera43 the police inventoried
l

the defendant’s car after arresting the defendant. The police searched the pockets 

of a pair of jeans found in the vehicle and discovered heroin. Police department 

policy required that all visible property be booked and inventoried for safekeeping. 

Judge Boocheever. writing for the Ninth Circuit, noted that the applicable procedures 

did not specifically provide authority for looking inside containers to find valuable 

property.44 The court accordingly held that the search violated the Fourth 

Amendment45 :

In the present case, Officer Soto received Edward's pants from a 

hospital employee who indicated that the pants were provided to Soto as part of 

hospital procedure. [Exc. 98; Tr. 20-21, 26] Soto took possession of the pants 

intending to place them in “property and evidence" as a piece of evidence in the 

case. [Exc. 98, 105; Tr. 26, 54] Soto stated that he was required to separate 

multiple items, tag them, and put them in lockers. [Exc. 98; Tr. 28-29] Soto also 

stated that tie had to do an inventory of every item and “check of all the, basically, 

pockets or anything that I, you know, basically, find, basically separate every item

42

43

4 4

45

People v. George. 168 Cal.Rptr. 44 (Cal.App. 1980).

120 F.3d 1028 (9th Cir. 1997) (overruled on other grounds).

Id. at 1036.

id.

• ii
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that I can find." [Exc. 98; Tr. 29J Soto further stated that this was the department

policy. [Exc. 98; Tr. 29J Soto testified that he ’processed the evidence as I was

trained." [Exc. 99; Tr. 30] Soto found bullets and a BIC lighter. [Exc. 99; Tr. 30]

On cross-examination, Soto was asked specifically whether he was

instructed on the procedure for taking the pants into evidence or whether he made

the decisions on his own. [Exc. 101; Tr. 39] Soto responded:

No, sir. Well, basically, it goes -  you know, we learned
this on training and also, basically, the procedures I
learned also in (training. And it's before this day and after 
this day, we basically, contu -  basicallv, continue doing 
the same procedure. And we had done this prior to this 
day as well. [Exc. 101; Tr. 39]

Then when immediately asked whether that meant that he made the decisions on

his own, Soto responded: “Based on that procedure because I know It's— it's

basically policy and procedures, yes, I -  I do it that way.” [Exc. 101; Tr. 39]

The trial court recognized that the warrantless inventory search of

dosed containers in unreasonable and unconstitutional. [Exc. 64; R. I655j The

court also recognized that the routine emptying of a defendant's pockets upon arrival

at a pretrial detention center has been held unconstitutional. [Exc. 64; R. 1655] The

court however, stated that a search of pants pockets is less intrusive than a search

of a dosed container. [Exc. 65; R. 1655] The court found that Soto testified he was

’required to do an inventory of the evidence, that he was required to check the

pockets, and separate every item found," [Exc. 66; R 1657] According to the court,

Soto had the right to “lift and move the evidence in order to book it into the evidence

room." [Exc. 66; R. 1657]

19
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The trial court’s decision, however, was error. Soto did not testify that 

he was required to remove the items from pockets as a matter of established 

procedure. A closer reading of Soto’s testimony reveals that Soto did not articulate 

.any standard procedure. Soto merely stated that he needed to separate multiple 

items to tag them separately into evidence and had done it that way in the past. 

When asked specifically whether he was told to search pockets as part of the 

procedure of logging items into evidence or whether he made the decision on his 

own Soto did not specifically answer the question. Accordingly, the evidence does 

not support the trial court’s conclusion that Soto was following an established

inventory procedure.

Even if Soto was following established procedures, onening the pocket

^  was an unreasonable procedure for logging inventory. In Daniel v. State.4̂  police

officers who were lawfully impounding a vehicie found a briefcase in the back seat 

that had open latches. The officers opened the briefcase and found contraband. 

The Alaska Supreme Court concluded that no principled distinction between locked 

and unlocked containers could be drawn.47 The court held that “it is sufficient, for 

routine inventory purposes, that the officer merely list the item as a closed or locked 

footlocker, briefcase, package, or container and, if deemed necessary remove the 

same for safekeeping.”43 Soto had lawful possession of the pants and could have

46 Daniel v. State, 589 P.2d 408 (Alaska 1979).

47 Id. at 417.

^ 43 ]d. at 418.

2 0
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similarly taken them Into evidence for safekeeping without violating the pockets.

Additionally, the search was impermissible because Soto was not 

conducting an inventory search, he was tagging evidence. In Newhall v State.49 a 

trooper obtained a search warrant to open a package that he suspected contained 

alcohol being shipped in violation of a local option law. The trooper coened the 

package and then opened a second package that he found inside the suspect 

package. The trooper, however, knew that the second package did not contain 

alcohol. This court held that the trooper was not permitted to search the second 

package without a warrant even if he had abundant probable cause.50 The court 

further held that witn probable cause the police are permitted only to seize a closed 

^  container while they apply for a search warrant.51
9

Here, Soto had possession of pants and could have simply applied for 

a warrant ff he wanted to inspect the interior of the pockets. Although Soto claimed 

that he had no reason to believe that there was evidence in the pockets, his stated 

purpose for inspecting the pocket was to take the pants into custody as evidence of 

a crime and separate items so that they would become "separate property evidence 

item[s]” [Exc. 98, 105; Tr. 28, 54] Soto's search can not be rendered permissible 

simply because he stated that he did not have an investigative purpose or by

*9 Newhall v. State. 843 P.2d 1254 (Alaska App. 1992).

50 ]d. at 1257.

51 Id. at 1258.

2 1
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labeling the search an Inventory srnrch.52

B. Introduction At Trial Of The Illegally Obtained Bullets 
Was Not Harmless Beyond A Reasonable Doubt

The admission of evidence obtained in violation of a defendant's 

constitutional rights requires reversing the conviction unless introduction of the 

evidence was harmless beyond a reasonable doubt.53

In the present case, the state pursued a conviction under the theory 

that Edwards shot M.E. and M.C. then shot hirnself. [Tr. 258-59] The state 

presented expert testimony attempting to establish that Edwards’s injuries were self- 

inflicted. [Tr. 509-10] This evidence, however, was no! conclusive on the issue. [Tr. 

593-94] The strongest evidence indicating that Edwards committed the homicides 

and then shot himself was the bullets that were found in his pocket. [Tr. 857] 

Without this evidence, the state had no direct physical evidence tying Edwards to 

the bullets used in the homicide. This evidence substantially undermined ths 

defense theory that Edwards was shot by an intruder who had shot M.C. and M.E. 

[Tr. 2022] Accordingly, it can not be said that introduction of this evidence was 

harmless beyond a reasonable doubt.

52 c.f. State v. Gray. 798 P.2d 346, 350 (Alaska App. 1990). (holding that 
the routine emptying of an arrestee's pockets cannot be justified merely by labeling 
the procedure a "patdown").

53 Ingram v. State. 703 P.2d 415, 429 (Alaska App. 1985).



. CONCLUSION 

For the reasons stated above, this court must reverse Edwards £

conviction and grant him a new trial.

DATED at Anchorage, Alaska on June _ ------, 2004.

PUBLIC DEFENDER AGENCY

By:
QUINLAN STEINER (98-11057) 
ASSISTANT PUBLIC DEFENDER
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Edwards was convicted at trial and received a sentence of ninety-six 

years to serve. [Exc. 83-87; R. 1977-1981] This appeal follows.

ARGUMENT

I THE GRAND JURY'S VERDICT RESTS ENTIRELY 
UPON IMPROPERLY ADMITTED HEARSAY EVIDENCE

A. Introduction

No person shall be held to answer for a felony offense without the
I____________ ____

support of a grand jury indictment.1 U[T]0 obtain an indictment, the State must prove
I

to the grand jury ‘that the evidence ... established] a probability of [the defendant's] 

guilt.’"2 The Alaska Supreme Court has stated that this determination should be a 

reliable one.3 Hearsay evidence that is inadmissible at trial is, therefore, only 

admissible before the grand jury under certain limited circumstances.4

The rationale for limiting hearsay testimony is based upon the view that 

a reliable determination of probable guilt is required “beiore the accused suffers any 

of ihe grave inconveniences which are apt to ensue upon the return of a felony 

indictment."5 As the Alaska Supreme Court has stated, "[tjhis can best be 

guaranteed when witnesses against the accused appear in person before the grand

1 The Constitution of the State of Alaska, Article I, section 8.

2 State v. Ladd. 951 P.2d 1220, 1222-23 (Alaska App. 1998) (citations 
omitted).

3 State v. Gieffels, 554 P.2d 460. 465 (Alaska 1976).

4 Alaska Rule of Criminal Procedure 6(r)(1), (2), (3), & (6).

s Gieffels, 554 P.2d at 465.
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jury so that the panel can view their demeanor and subject them to cross- 

examination."6 The Alaska Supreme Court has warned that ‘ hearsay evidence, if 

unchecked, would erode the protective value of the grand jury so as to make It 

nothing more than an administrative arm of the district attorney's office."7

B. The State Improperly Introduced The Firearm And 
Toolmark Expert's Opinion Through Detective Branchflower

To strengthen the protective value of the grand jury. Alaska Rule of 

Criminal Procedure 6(f)(1) states that hearsay evidence is inadmissible before the 

grand jury absent a “compelling justification" that is stated on the record. The time 

and expense of presenting an expert to the grand jury may be a sufficiently 

compelling justification for presenting the experts opinion through hearsay testimony 

if the opinion is based on “accepted scientific procedures that yield objective 

results."6 If an expert's opinion, however, is “subjectively based or depend[s] on 

p-ocedures the reliability of which has not been established." the time and expense 

of presenting jie expert to the grand jury will not be a sufficiently compelling 

justification.9

Appellate courts • in Alaska have held that drug testing results are 

objectively based on accepted scientific procedures and that the technician who

6 Id.

7  I d .

8 Incram v. State. 703 P.2d 415, 432 (Alaska App. 1985).
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performs a ciiug test Is not required to testify before the grand jury.10 In so holding, 

the Alaska Supreme Court has reasoned that the competence of the technician and 

the reliability of the est would not likely be tested by vigorous cross-examination and 

that “the technician could do no more that affirm that he did perform the test 

reported, and that those tests did indicate the presence of a na'-cotic substance."11'

Conversely, appellate courts in Alaska have held that the conclusions 

of handwriting experts and treating physicians are not excluded from the 

requirement that they testify.12 In Metler v State, for example, the state secured an
I

indictment using hearsay testimony concerning the opinions of two handwriting 

experts. The state did not present a report from either expert or provide any 

information concerning their professional credibility. According to the Alaska
j

Supreme Court, the method of proof employed by the state failed to provide a basis 

for showing the grand jury how the experts' reached their conclusions or for 

presuming that the comparisons were performed and reported accurately.13 The

10 McKinnon v. State. 526 P.2d 18. 27-29 (Alaska 1974) (Holding that the 
laboratory analysis of cocaine was properly admitted through the hearsay testimony 
of a police officer.); Ingram v. State. 703 P.2d 415, 432 (Alaska App. 1985) (Holding 
that the chemical analysis .of LSD was properly admitted through the hearsay 
testimony of an investigating officer.).

11 McKinnon, 526 P.2d at 27-28.

12 Adams v. State, 598 P.2d 503, 508 (Alaska 1979) (hearsay evidence 
concerning treating physician's opinion of victim's medical condition inadmissible 
before the grand jury without a showing of compelling justification); Metier v. State 
581 P.2d 669, 673-74 (Alaska 1978; (hearsay testimony concerning the results of 
handwriting analysis inadmissible before the grand jury absent a showing of 
credibility and reliability).

™ Metier. 581 P.2d at 674.
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court ultimately held that the state had failed to establish the reliability of the 

handwriting expert's opinion.14

Although the court’s decision in Metier appears at first blush to turn on 

the state's failure to present a report to the grand jury, as this court's decision in 

Ingram v. State15 indicates, such a limited reading of Metier would fail to account for 

the continued applicability of the “compelling justification' requirement. In Ingram, 

the defendant argued that the Alaska Supreme Court's earlier decision in McKinnon 

v. State.16 which held that *he state was not required to present a technician wno 

performs a drug test to the grand Jury, had been subsequently overruled by cases 

requiring the state to present handwriting experts and treating physicians to the 

grand jury. This court, however, held that McKinnon was still good law.17 In so 

holding, this court stated that later cases simply distinguished between two classes 

of expert opinions: subjectively based and objectively based.18 Thus, Inoram 

reiterates the necessity for a compelling justification when introducing an expert's 

subjective opinion through hearsay regardless of whether the hearsay method is in 

the form of a report, live testimony, or both.

In the present case, the trial court concluded that Robert Shem, the

14 id.

15 703 P.2d 415 (Alaska App. 1985).

16 Supra, n. 10.

17 Inoram. 703 P.2d at 432.

18 Id.

7
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firearm and toolmark expert, issued a report that was “an expert opinion based on 

accepted scientific procedures that yield objective results’ similar to drug testing 

results. [Exc. 75; R. 1666] The court reasoned that toolmark identification was 

based upon viewing tool marks that are objectively visible. [Exc. 75; R. 1666] The 

court further reasoned that because Shem's report was submitted to the grand Jury, 

they were allowed to examine it for themselves. [Exc. 76; R, 1667] The court, 

therefore, concluded that Shem’s testimony would not have added to the 

proceedings and his opinion, introduced through a written report and Branchflower’s 

testimony, was not improperly presented to the grand jury. [Exc. 75-76; R. 1666-67] 

The art of toolmark identification is, however, sub je f /e and not 

objective. Toolmark identification typically involvt icroscopic examination of 

toolmarks to determine if the toolmarks have a sufficient number of microscopic 

features of sufficient clarity and definition for identification.19 Identification is 

possible when unique surface contours are compared and are found to be in 

“sufficient agreement."20 Sufficient agreement means that “the agreement is of a 

quantity and quality that the likelihood another tool couid have made the mark is so

19 Alfred A. Biasotti & John Murdock, The Scientific Basis Of Firearms 
And Toolmark Identification. § 29-2.2 at 502, in Modem Scientific Evidence: The 
Law And Science Of Expert Testimony (David L. Faigman, David H. Kaye, Michael 
J. Saks, & Joseph Sanders eds., 2002).

20 Id. at 504-05 (citing Theory Of Identification, Range of Striae 
Comparison ~Reports. and Modified Glossary Definition— An AFTE Criteria for 
Identification Committee Reoort. 24 Ass'n Firearm & Toolmark Examiners J. 336 
(1992)).

8
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remote as to be considered a practical impossibility."21 The Association of Firearm 

and Toolmark Examiners recognizes that this process is 'subjective in nature, 

founded on scientific principles and based on the examiner’s tra iling ana 

experience."22 At least one published expert has noted that "it would be the ‘a it of 

the experienced examiners that would be the basis" for a quantifiable model, not the 

science, even if this process could be objectively quantified.23

In contrast to drug testing, firearm and toolmark identification does not 

involve a test result which once obtained could be confirmed by a technician or 

simply communicated by report. The analysis performed by a firearm and toolmark 

examiner is similar to comparing handwriting samples and involves the judgment of 

an expert who has sufficient training, experience, and skill. Artful decisions must be 

made at each step of the process, including what types of marks to look for, what

marks are sufficiently definite and clear to form a basis for identification, and
!

whether the compared surfaces are in 'sufficient agreement” as to exclude other 

tools, rendering misidentification a practical impossibility.

/-dthough Shem's report was presented to the grand jury, the subjective 

nature of firearm and toolmark identification renders this method of proof unreliable 

and insufficient. Shem's report consisted of a single page that merely fisted the 

items submitted and Shem's opinion. [Exc. .88] Moreover, Shem's report is

21 jd,

22 Id.

23 jd. at 508 (quoting John E. Davis (author of An Introduction To Tool
Marks, Firearms and the Striaaraph (1958)) in a letter to John Murdock).

!
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misleading because it rpDorts his subjective opinion under the heading ‘Results." 

[Exc. 88] Shem's opinion is, .however, not the result of a test; it is an opinion based 

upon his subjective judgment. Moreover, the report does not provide the grand jury 

with any Information from which it could evaluate how Shem formed his opinion, 

whether he pt rormed his analysis according to established and reliable procedures,

or whether he was a qualified or credible expert.24

C. The State Improperly Relied on Detective Branchflower's 
Testimony Concerning The Investigation And The Scene Of The Crime.

As previously noted, Alaska Rule of Criminal Procedure 6(r)(1) states 

that hearsay evidence is inadmissible before the grand jury absent a “compelling 

justification." Rule 6(r) does permit otherwise inadmissible hearsay evidence to be 

presented to the grand jury if the evidence fits within an enumerated exception. One 

exception permits a police officer involved in an investigation to repeat the 

statements and observations of another officer if additional evidence is introduced to

corroborate the statement.25

No reported opinions from Alaska's appellate courts have grappled with 

the extent to which hearsay testimony may be used under this exception or the level 

of corroboration required to permit its use. A legislative statement of findings and 

purpose for the rule provides some guidance, however. The 1994 legislature stated 

that the rule permitting police officer hearsay was enacted “to allow the grand jury to 

be fully informed about the evidence available on a criminal case through testimony

24 See Ingram, 703 P.2d at 432.

25 Alaska Rule of Criminal Procedure 6(r)(3).
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This court's unpublished opinion in Wilson appears to indicate that the 

©xistenc© 1 f photographs would serve to corroborate Branchflower's testimony 

Unlike Wilr 2H, however, the photographs introduced through Branchflower were nol 

properly id ntified and can not reliably corroborate her testimony. Thotographs are 

jnadmissib e at trial unless they are properly authenticated.29 Here, the state 

introduced photographs through Branchflower, but there is no basis fo r concluding 

that the p otographs are a faithful representation of what they purport to depict. 

Branchfiov erdoes not indicate who took the pictures, when the pictures were taken, 

or whether they are an accurate representation of the scene and evidence.

The state’s presentation of the evidence to the grand jury violated the 

plain langi ige of Rule 6(r)(3) and the intent of the legislature. The state presented 

its entire c; se using the uncorroborated hearsay testimony of an officer who, though 

involved ir the investigation, played only a minor role in the investigation. This 

reliance or hearsay evidence has eliminated any protection provided by the grand 

jury proces and should not be countenanced here.
I

n The Indictment Must Be Dismissed Because It 
Rests Entirely Upon Improperly Admitted [Evidence

“In deciding whether the presentation of improper evidence requires 

dismissal c the indictment, it is first necessary to decide whether there is sufficient

29 Sheaklev v. State, 644 P.2d 864, 870 (Alaska App. 1982) (stating that 
“[tjhis cour has held that a photograph is admissible in evidence in the discretion of 
the trial juc je, as an aid toi the court or jury, after it has been shown to be a faithful 
represents on of whatever It purports to depict.")
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admissible evidence to support the indictment."30 tf there is insufficient admissible 

evidence remaining, the indictment must be dismissed.31 If, however, there is
i

sufficient admissi1' . evidence then it is necessary to evaluate the challenged 

evidence to determine whether it "appreciably affect[edi the outcome of the grand 

jury's deliberations." 32

In the present case, the material facts upon which the grand jury’s 

verdict rested were all improperly presented through heamay testimony.
i

Branchflower testified that when police arrived at M.E.’s residence they kicked in the 

door because the key provided by a friend of M.E.’s would not unlock the deadbolt. 

[Exc. 91; G.J. 12-13] This evidence supported the inference that whoever 

committed the crime was still in the house. Branchflower testified that Edwards, 

M.E., and M.C. aprsared to have been shot with a gun that was found on the tloor 

near where Eawards was shot. [Exc. 92-93; G.J. 14-18] Branchflower testified that 

one empty shell casing was found in the .22 caliber derringer, that two empty .22 

caliber shell casings were found on the floor, and that nine 22 caliber rounds were 

found in Edward’s pant* pocket. [Exc. 94; G.J. 24] This evidence supported the 

inference that Edwards shot M.C. and M.E., them reloaded the gun and shot 

himself.

The opinions of the state's experts provided critical support for the link

30 Newman v. State, 655 P.2d 1302, 1306 (Al?~ka App. 1982)

31 See Id.

32 Oxereok v. State, 611 P.2d 913, 916 (Alaska 1980).
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between the evidence located at the scene and the grand jury's verdict.33 

Branchflower testified that Gifford concluded that “the subject shot the victim while 

she was in bed' and then the “suspect shot himself" and laid on the floor. [Exc. 92; 

3.J. 16] And Shem's report indicated that the ammunition at the scene was tne 

same type of ammunition as the ammunition box found in Edward's residence. [Exc. 

95; G.J. 2B] Shem’s report also indicated that the three expended shell casings had 

been fired from the derringer found at the scene. [Exc. 94; G.J. 25] This evidence 

endorsed the state’s conclusion that Edward’s perpetrated the homicide.

Without the improperly presented hearsay evidence, the state's 

presentation to tne grand jury is insufficient to support the indictment. Alternatively,
i

rf this court concludes that the testimony concerning observations of the scene made
i

by other police officers was property admitted, the improper testimony concerning 

the expen opinions of Gifford and Shem appreciably affected the grand jury's 

deliberations.

The evidence based upon Gifford's and Shem’s report provided the 

grand jury with information that must have overwhelmed the deliberations. The 

state's experts concluded that the gun and bullets found near Edwards were used by 

Edwards to commit the homicide and then to attempt suicide, Branchflower 

communicated these conclusions without explanation and without an opportunity for 

the grand jury to inquire into the basis for these conclusions, This testimony was 

sufficiently powerful that the jury likely abandoned its role of fact-finder in favor of the

33 The trial court previously found that Lieutenant Gifford’s report and



stale’s experts who had endorsed a verdict of guilty.

II. DETECTIVE SOTO CONDUCTED AN ILLEGAL 
WARRANTLESS SEARCH OF A CLOSED CONTAINER WHEN HE 
REMOVED EVIDENCE FROM EDWARDS'S PANTS POCKET.

A. Soto's Warrantless Search Of Edwards's Pants Pocket Was 
Not Justified Under Anv Exception To The Warrant Requirement

The right of the people to be secure in their persons, houses and other 

property, papers, and effects, against unreasonable searches and seizures, shall not 

be violated.34 No warrants shall issue, but upon probable cause, supported by oath 

or affirmation, and particularly describing the place to be searched, and the persons 

or things to be seized.35 A warrantless search is per se unreasonable unless it falls 

within one of the few specifically established and well-delineated exceptions to the 

warrant requirement.36 “These exceptions have been 'jealously and carefully 

drawn,' and the burden falls upon the state to prove that 'the exigencies of the 

situation made the course imperative.'"37

"Inventory searches are now a well-defined exception to the warrant

opinion were improperly presented to the grand jury. [Exc. 80-81; R. 1667-68]

34 Alaska Constitution Art. 1§14; United States Constitution, Fourth 
Amendment.

35 Id.

36 Katz v. United States. 389 U.S. 347, 357, 88 S.Ct. 507, 514, 19 
L,Ed.2d 576, 585 (1967). Schraff v. State, 544 P.2d 834, 838 (Alaska 1975).

37 Schraff v. State. 544 P.2d 834, 838 (Alaska 1975) (citing Jones v. 
United States, 357 U.S. 493, 499 (1958); Coolidge v. New Hampshire, 403 U.S. 443, 
455 (1971)).



requirement of the Fourth Amendment."38 Inventory searches may be considered 

reasonable ana constitutional if they are conducted in accordance with the standard 

procedures of the agency conducting the search.39 An inventory search of dosed, 

locked or sea'ed luggage, containers or packages, however, is not within the scope 

of a reasonable warrantless inventory search.40

As constitutionally protected zones, the prohibition on closed container 

inventory searches emends to clothing pockets 41 According to the California Court 

of Appeals:

Although the foregoing dedslons have come to be known 
as "closed container" cases, it is of no help to us in our 
analysis to note that a vest pocket, unlike a lunch box, has 
no lid or, like a tote bag, cannot be locked. ... If a person 
were to be handed an article which he intended to keep 
safe from theft or secure from prying eyes, that person 
would almost certainly place the article in his pocket. No 
more reprehensible pr *ty thief can be found than a 
pickpocket, not because he steals, but because he does . 
so by Intruding into an area where his victim most wishes 
to remain secure. We find that a vest pocket is a protected 
receptacle of personal effects and may not be searched

30 D’Antorio v. State. 926 P.2d 1158, 1162 (Alaska 1996)(dting Colorado 
v, Bertine. 479 U.S. 367. 373, 107 S.Ct. 733, 741^2 , 93 L.Ed.2d 739 (1987)).

39 State v, Daniel, 589 P.2d 408, 417 (Alaska 1979); Florida v. Wells. 495 
U.S. 1, 3-4, 110 S.Ct. 1632, 1634-35,109L.Ed.2d 1 (1990).

40 D'Antorio. 926 P.2d 1158, 1162 n. 5 (Alaska 1996)(citing Daniel. 589 
P.2d at 417-18).

41 See Sibron v. New York. 392 U.S. 40, 65, 88 S.Ct. 1889, 1904, 20 
L.Ed.2d 917 (1968) (holding that an officer's decision to invade a pocket was not 
permissible under the circumstances); State v. Gray, 798 P.2d 346, 350 (Alaska 
App. 1990)(holding that the emptying a suspect's pocket must be constitutionally 
justified).
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except as permitted by the Fourth Amendment.42

The Ninth Circuit has also recognized that pockets are anaiagous to 

closed containers. In United States v. Ramos-Osequera 43 the police inventoried 

the defendant's car after arresting the defendant. The police searched the pockets 

of a pair of jeans found in the vehicle and discovered heroin. Police department 

policy required that all visible property be hooked and inventoried for safekeeping. 

Judge Boocheever, writing for the Ninth Circuit, noted that the applicable procedures 

did not specifically provide authority for looking inside containers to find valuable 

property.44 The court accordingly held that the search violated the Fourth 

Amendment.45

In the present case, Officer Soto received Edward's pants from a 

hospital employee who indicated that the pants were provided to Soto as part of 

hospital procedure. [Exc. 9B; Tr. 20-21, 26] Soto took possession of the pants 

intending to place them in ‘property and evidence’ as a piece of evidence in the 

case. [Exc. 98, 105; Tr. 26, 54] Soto stated that he was required to separate 

multiple items, tag them, and put them in lockers. [Exc. 98; Tr. 28-29] Soto also 

stated that he had to do an inventory of every item and "check of all the, basically, 

pockets or anything that I, you know, basically, find, basically separate every item

42 People v. Georoe. 160 Cal.Rptr. 44 (Cal.App. 1980).

43 120 F.3d 1028 (9* Cir, 1997) (overruled on other grounds).

44 Id. at 1036.

45 Id.
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that I can find.* [Exc. 98; Tr. 29] Soto further stated that this was the department

policy. [Exc. 98; Tr. 29] Soto testified that he ‘processed the evidence as I was

trained.* [Exc. 99; Tr. 30] Soto found bullets and a BIC lighter. [Exc. 99; Tr, 30]

On cross-examination, Soto was asked specifically whether he was

Instructed on the procedure for taking the pants into evidence or whether he made

the decisions on his own. [Exc. 101; Tr. 39] Soto responded:

No. sir. Well, basically, it goes -  you know, we learned
this on training and also, basically, the procedures I
learned also in training. And It's before this day and after 
this day, we basically, contu -  basically, continue doing
the same procedure. And we had done this prior to this 
day as well. [Exc. 101; Tr. 39]

Then when immediately asked whether that meant that he nade the decisions on

his own, Soto responded: “Based on that procedure because I know it's— it’s

basically policy and procedures, yes, I -  I do it that way.’ [Exc. 101; Tr. 39]

The trial court recognized that the warrantless inventory search of
i

closed containers in unreasonable and unconstitutional. [Exc. 64; R. 1655] The

court also recognized that the routine emptying of a defendanf s pockets upon arrival

at a pretrial detention center has been held unconstitutional. [Exc. 64; R. 1655] The 

court, however, stated that a search of pants pockets is less intrusive than a search 

of a dosed container. [Exc. 65; R. 1656] The court found that Soto testified he was 

"required to do an inventory of the evidence, that he was required to check the 

pockets, and separate every item found.* [Exc, 66; R 1657] According to the court, 

Soto had the right to “lift and move the evidence in order to book it into the evidence 

room." [Exc. 66; R. 1657]

i
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The trial courts decision, however, was error. Soto did not testify that 

he was required to remove the items from pockets as a matter of established 

procedure. A closer reading of Soto's testimony reveals that Soto did not articulate 

any standard procedure. Soto merely stated that he needed to separate multiple 

Items to tag them separately into evidence and had done It that way in the past. 

When asked specifically whether he was told to search pockets as part of the 

procedure of logging items into evidence or whether he made the decision on his 

own Soto did not specifically answer the question. Accordingly, the evidence does 

not support the trial court’s conclusion that Soto was following an established 

inventory procedure.

f  ven if Soto was following established procedures, opening the pocket 

was an unreasonable procedure for logging inventory. In Daniel v. State.40 police 

officers who were lawfully impounding a vehicle found a briefcase in the back seat 

that had open latches. The officers opened the briefcase and found contraband. 

The Alaska Supreme Court concluded that no principled distinction between locked 

and unlocked containers could be drawn.47 The court held that "it is sufficient, for 

routine inventory purposes, that the officer merely list the item as a dosed or locked 

footJocker, briefcase, package, or container and, if deemed necessary remove the 

same for safekeeping."40 Soto had lawful possession of the pants and could have

46 Daniel v. State. 589 P.2d 408 (Alaska 1979).

47 Id. at 417.

48 Id. at 418.
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similarly taken them into evidence for safekeeping without violating the pockets.

Additionally, the search was impermissible because Soto was not 

conducting an inventory search, he was tagging evidence. In Newhall v State.46 a 

trooper obtained a search warrant to open a package that he suspected contained 

alcohol being shipped in violation of a local option law. The trooper opened the 

package and then opened a second package that he found inside the suspect 

package. The trooper, however, knew that the second package diu not contain 

alcohol. This court held that the trooper was not permitted to search the second 

package without a warrant, even if he had abundant probable cause.50 The court 

further held that with probable cause the police are permitted only to seize a closed 

container while they apply for a search warrant.51

Here, Soto had possession of pants and could have simply applied for 

a warrant If he wanted to inspect ihe interior of the pockets. Although Soto claimed 

that he had no reason to believe that there was evidence in the pockets, his stated 

purpose for inspecting the pocket was to take the pants into custody as evidence of 

a crime and separate items so that they would become “separate property evidence 

item[s]u [Exc. 98. 105; Tr. 28, 54] Soto’s search can not be rendered permissible 

simply because he stated that he did not have an investigative purpose or by

40 Newhall v. State. 843 P.2d 1254 (AJaska App. 1992).



labeling the search an inventory search.52

B. Introduction At Trial Of The Illegally Obtained Bullets 
Was Not Harmless Bevond A Reasonable Doubt

The admission of evidence obtained in violation of a defendant's 

constitutional rights requires reversing the conviction unless introduction of the 

evidence was harmless beyond a reasonable doubt.53

In the present case, the state pursued a conviction under the theory 

that Edwards shot M.E. and M.C. then shot himself. [Tr. 258-59] The state 

presented expert testimony attempting to establish that Edwards's injuries were self- 

inflicted. [Tr. 509-10] This evidence, however, was not conclusive on the issue. [Tr. 

593-94] The strongest evidence indicating that Edwards committed the homicides 

and then shot himself was the bullets that were found in his pocket. [Tr. 857] 

Without this evidence, the state had no direct physical evidence tying Edwards to 

the bullets used in the homicide. This evidence substantially undermined the 

defense theory that Edwards was shot by an intruder who had shot M.C. and M.E. 

[Tr. 2022] Accordingly, it can not be said that introduction of this evidence was
i

harmless beyond a reasonable doubt.

52 c.f. State v. Gray, 798 P.2d 346, 350 (Alaska App. 1990). (holding that 
the routine emptying of an arrestee's pockets cannot be justified merely by labeling 
the procedure a “patdown").

53 Inoram v. State, 703 P.2d 415, 429 (Alaska App. 1985).
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. CONCLUSION 

For the reasons stated above, this court must reverse Edwards’s 

conviction and grant him a new trial. ✓

DATED at Anchorage, Alaska on June_____, 2004.

. PUBLIC DEFENDER AGENCY

By: _____________________________
QUINLAN STEINER (98-11057)
ASSISTANT PUBLIC DEFENDER
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