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A M E N D M E N T

OFFERED IN THE SENATE JUDICIARY 

COMMITTEE 

TO: SB 132

Page 2, line 27:

Delete "The commission, in its"

Page 2, line 28, through page 3, line 1;

Delete all material.

Page 3, line 4:

Delete ", in the executive director’s discretion,"

Page 3, following line 15:

Insert the following new material:

"(c) The commission, in its discretion, may review'the executive director’s order 

o f dismissal under (a) or (b) o f this section and may affirm the order, remand the
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complaint for further investigation, or, i f  the commission c 

evidence supports the complaint o f an unlawful discrimin

complaint for conference, conciliation, and persuasion as provided in AS 18.80.110, or 

for hearing."

Page 3, line 16:

Delete "(c)"

Insert "(d)"

Page 3, line 22:

Delete ", in the executive director's discretion,"

ancludes that substantial 

itory practice, refer the

1



F r a n k  H. M u r k o w s k i
Governor

GOVEBNOn«GOV.STATC.AH.US S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

JUNEAU

P.O. BOX 1 lOOOl Juneau. Alaska 8961 l OOOl (9071 465 3500 Fax (907) 465-3532 
WWW.COV.STATE.AK.US

March 3, 2005

The Honorable Ben Stevens 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 111 
Juneau , AK 9 98 0 1 -1 1 8 2

Dear President Stevens:

Under the authority of art. Ill, sec. 18, of the A laska C onstitu tion , I am  
transm itting a bill that would am end the investigation and procedure laws of 
the State Com m ission for H um an Rights (com m ission). The bill would am end  
the investigation and earing procedures to enh ance fa irness and efficiency  
and to give the com m ission more enforcem ent discretion to in crease its 
effectiveness in com bating unlaw ful discrim ination.

The bill would add a new  statutory provision, AS 1 8 .8 0 .1 1 2 , to provide 
the staff of the con.m ission  with greater authority to evaluate com plain ts of 
discrimination and to ch oose the com plaints that it p u rsu es to hearing before 
the com m ission. The purpose of the am endm ent is to reverse he A laska  
Suprem e Court’s decision in D epartm ent of Fish and Game v. Meyer, 90 6  P.2d  
1365 (Alaska 1995), that a  hearing is m andatory if a com plaint is  supported  by 
substantial evidence. The court concluded that the state h u m an  rights law s 
did not give the com m ission  staff discretion to d iscon tin ue action  on a 
com plaint after an investigator found substantia l evidence of unlaw ful 
discrimination. Id., at 1373 . The effect of th is decision  w as to require the 
com m ission to com mit its resources to any com plaint supported by su b stan tia l 
evidence without regard to su ch  factors as the w eak n ess of the evidence, the  
strength of an em ployer’s affirmative defenses, or the sign ificance o f the alleged  
violation. Providing the com m ission  with genu ine prosecutorial discretion  
would allow the com m ission to com m it its resources to com plaints it 
determines merit pursuit, based on such factors as, for exam ple, the strength  
'•f the evidence, the severity of the alleged violation, an em ployer’s h istory  
oefore the com m ission, or the com plaint’s value in estab lish in g  precedent 
guiding future conduct.

http://WWW.COV.STATE.AK.US


"'he discretion of th e staff of the com m ission would also be expanded  to 
allow it to compromise a claim  for dam ages in the conciliation (or prehearing) 
phase of the p r  cedurcs The bill would avoid conflicts between s ta ffs  exercise  
of its expander discretion to com prom ise, d ism iss, or pursue a  com plain t and  
the concern i c ' the victim s of unlawful discrim ination by allow ing a 
com plainant o opt out of com m ission procedures. A com plainant m ay  
withdraw th com plaint at any time before the executive director o f th e  
com m issir r makes the decision  to go to hearing and, after w ithdraw al, pursue  
the claim independently o f the com m ission in another forum.

Tht 1 ill would expand on a procedural change m ade in 2 0 0 4  w h en  the  
power to aopoint the individuals who conduct com m ission  hearings w as m oved  
from the c /m m ission to the chief adm inistrative law  judge in th e  D epartm ent of 
Administ ation. The bill would apply all of the sta tu tes  regarding hearings of 
the office o r adm inistrative hearings to the com m ission  (including s ta tu te s  
addressing :he qualifications of the persons who w ould con d u ct the 
com m ission’s hearings) except for the sta tu tes estab lish in g  hearing procedures. 
The com m ission’s hearing procedures would be any specific proced u res se t out . 
in AS 18.81  and the uniform  procedures in the Adm inistrative Procedure Act,
AS 4 4 .6 2 .3 3 0  - 4 4 .6 2 .6 3 0 . The bill would elim inate from AS 1 8 .8 0  som e  
duplicative p-ocedural requirem ents that are addressed  in the A dm inistrative  
Procedure Act, such  as the adm issibility of evidence and the requ irem ent that 
testim ony be under oath. Another change w ould be the addition of a provision  
simiiar to a motion for sum m ary judgm ent in the civil rules of court to allow7 a 
summary decision on the law if the facts are not d isputed . The reason  fcr 
allowing a summary’ decision  is that it is a faster procedure th an  a hearing, 
and it would provide a sufficient opportunity to be heard on th e  legal is su e s  
when the facts a~e not in d ispute. The bill would add a provision ty ing the rate 
of interest on com m ission econom ic awards to the rate o f in terest on ju d g m en ts  
in AS 0 9 .3 0 .0 70 , to conform the com m ission ’s rate to the rate aw arded by 
other adm inistrative agen cies and the courts. It w ould contin u e to allow  the  
com m ission to amend an accusation  after a case  is  referred for hearing, but it 
would require that each newf claim  be supported by su b stan tia l ev idence and  
that the com m ission provide a respondent with the opportunity to ad d ress new  
claims informally before being required to defend them  in a form al hearing.
The bill would move the statute of lim itations for bringing a cla im  from  
regulation (6 AAC 30.230) to statute.

The bill would identify the specific relief available to rem edy  
discrimination, to make the process more open and predictable and, th u s, 
fairer. The bill would incorporate into statute the A laska Suprem e C ourt’s 
conclusion that the com m ission  lacks the authority to award pun itive or

T h e  H o n o r a b le  B e n  S t e v e n s

M a r c h  3 ,  2 0 0 5

P a g e  2



noneconom ic damages. The bill would am end AS 18 3 0 .1 3 0  establish  
restoration of the benefit that was deprived -- hiring, prom otio. , or 
reinstatem ent to a position with back pay — as the custom ary rem edy for 
unlawful employment discrim ination. The bill would define “pay" broadly to 
mean all com nensation for service, including the cost of em ployee benefits. In 
the unusual case of an em ployee who is unable to return to work, the bill 
would allow an award of up to one year of future com pensation . For any pay  
that the com m ission awards, the bill would require the com m ission  to offset 
the am ount an employee should have been able to earn after m aking a 
reasonable effort to fmd sim ilar work.

Veiy importantly, under the bill the com m ission would retain the 
authority to order affirmative action to correct unlaw ful discrim ination and to 
award “any appropriate relief’ if it needs to innovate in order to rem edy an  
unusual case  of discrimination.

By increasing the com m ission ’s discretion in handling com plaints, the  
b;ll would enable the com m ission i  allocate its d im in ish ing resources to ca se s  
in which the commission could be the m ost effective in add ressing and  
eliminating unlawful discrim ination. By stream lining com m ission  procedures, 
the bill would help contain costs and ensure that the procedures are equitable  
to both com plainants and the persons, b u sin esses , labor organizations, and  
employment agencies charged before the com m ission  w ith unlaw ful 
discrimination.

I urge your prompt and favorable action on th is bill.

T h e  H o n o r a b le  B e n  S te v e n s

M a r c h  3 ,  2 0 0 5
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E n c lo s u r e
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1003 GF Match
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This bili amends AS 18.80.112 to provide the staff of the Human Rights Commission with greater authority 
to evaluate complaints of discrimination and to choose the complaints that it pursues to hearing before the 
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commission’s discretion to award "any appropriate re lie f if it needs to innovate in order to remedy an 
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of this legislation.
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S e c t io n

S e c t io n

S e c t io n

S e c t io n

SENATE B ILL  NO. 132 
"AN ACT RELATING TO COMPLAINTS PILED  WITH, AND 
INVESTIGATIONS, HEARINGS, AND ORDERS OF, AND 

THE INTEREST RATE ON AWARDS OF THE 
STATE COMMISSION FOR HUMAN RIGHTS"

SECTIONAL ANALYSIS 
OFFICE OF THE ATTORNEY GENERAL

1: Amends AS 18 .80 .100  to  e n su re  t h a t  a
c o m p la in a n t  may w ith d raw  a c o m p la in t  o f  
u n la w fu l d is c r im in a t io n  d u r in g  th e  
in v e s t ig a t iv e  and c o n c i l i a t i o n  p hases  o f  th e  
p ro ce d u re s  and b e fo re  th e  e x e c u t iv e  d i r e c t o r  
is s u e s  an a c c u s a t io n ,  w h ich  b e g in s  fo rm a l 
p ro c e d u r e s .

2: Adds new s u b s e c t io n s  to  1 8 .8 0 .1 0 0 . The
pow er o f  the  e x e c u t iv e  d i r e c t o r  to  f i l e  a 
c o m p la in t  i s  moved from  s u b s e c t io n  (a) to  
p ro p o se d  s u b s e c t io n  (b) .

P roposed  s u b s e c t io n  (c) adds to  18 .80 .100  
th e  l im i t a t i o n  p e r io d  f o r  f i l i n g  a c o m p la in t  
s e t  ou t in  6 AAC 30 .230 . The l im i t a t i o n  
p e r io d  e s t a b l is h e d  a l lo w s  th e  f i l i n g  o f  a 
c o m p la in t  f o r  180 days a f t e r  the  
d is c r im in a t o r y  a c t  o r  p r a c t ic e  ends.

3: Amends 18 .80 .110  to  r e q u ir e  a w r i t t e n  and
s ig n e d  agreem ent i f  a c o m p la in t  i s  r e s o lv e d  
in  th e  c o n c i l i a t i o n  phase , to  make th a t  
agreem ent th e  e q u iv a le n t  o f  a com m iss ion  
o rd e r  f o r  p u rp o se s  o f  e n fo rcem en t, and to  
a u th o r iz e  th e  com prom ise o f  a damages c la im  
in  th e  ag reem en t.

Adds a new s e c t io n  e s t a b l i s h in g  th e  
p ro ce d u re  to  be fo l lo w e d  i f  a c o m p la in t  
la c k s  s u b s t a n t ia l  s u p p o r t in g  e v id e n c e  and 
e xp an d in g  th e  d is c r e t io n  o f  th e  e x e c u t iv e  
d i r e c t o r  to  d is m is s  a c o m p la in t  t h a t  i s  
s u p p o r te d  by s u b s t a n t ia l  e v id e n c e  in  
a p p r o p r ia t e  c ir c u m s ta n c e s .  A p u rp o se  o f  th e  
s e c t io n  i s  to  r e v e rs e  th e  A la s k a  Supreme 
C o u r t 's  d e c is io n  in  D epartm en t o f  F i s t  and

SB 1 3 2 :  s e c t i o n a l  a n a l y s i s
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Game v. M eyer, 906 P . 2d 1365 (A la s k a  1995), 
t h a t  a h e a r in g  i s  m andato ry  i f  a c o m p la in t  
i s  su p p o rte d  by s u b s t a n t ia l  e v id e n c e . The 
C o u rt  co n c lu d e d  th a t  th e  law  d id  n o t g iv e  
th e  com m iss ion  s t a f f  d i s c r e t io n  to
d is c o n t in u e  a c t io n  on a c o m p la in t  a f t e r  an 
in v e s t ig a t o r  found  s u b s t a n t ia l  e v id e n c e  o f  
u n la w fu l d is c r im in a t io n .  I d . ,  a t  1373. The 
e f f e c t  o f  t h i s  d e c is io n  was to  r e q u ir e  th e  
com m iss ion  to  commit i t s  r e s o u rc e s  to  any 
c o m p la in t  s u p p o rte d  by s u b s t a n t ia l  e v id e n c e  
w ith o u t  re g a rd  to  such f a c t o r s  as the
w eakness o f  th e  e v id e n c e , th e  s t r e n g th  o f  an 
e m p lo y e r 's  a f f i r m a t iv e  d e fe n s e s ,  o r  th e
s ig n i f i c a n c e  o f  th e  a l le g e d  v io la t i o n .

S u b s e c t io n  (a) e s t a b l i s h e s  th e  p ro ce d u re  
t h a t  f o l lo w s  a c o n c lu s io n  a f t e r  
in v e s t ig a t io n  th a t  s u b s t a n t ia l  e v id e n c e  does 
n o t su p p o rt a c o m p la in t  o f  u n la w fu l 
d is c r im in a t io n .  The e x e c u t iv e  d i r e c t o r  
d is m is s e s  th e  c o m p la in t  w ith o u t  p r e ju d ic e .  
The com m iss ion  i s  p ro v id e d  w ith  th e  
d is c r e t io n  to  c o n s id e r  an a p p e a l from  th e
d i r e c t o r ' s  d is m is s a l .

S u b s e c t io n  (b) expands th e  d is c r e t io n  o f  the  
e x e c u t iv e  d i r e c t o r  to  p u rsu e  c o m p la in t s  
based  on such  f a c t o r s  a s , f o r  exam p le, th e  
s t r e n g th  o f  th e  e v id e n c e , th e  s e v e r i t y  o f  
th e  a l le g e d  v io la t i o n ,  an e m p lo y e r 's  h is t o r y  
b e fo r e  th e  com m iss ion , th e  c o m p la in a n t 's  
c o o p e ra t io n ,  o r  th e  c o m p la in t 's  v a lu e  in  
e s t a b l i s h in g  p re ce d e n t g u id in g  fu tu r e  
c o n d u c t .

S u b s e c t io n  (c) e n su re s  t h a t  th e  e x e c u t iv e  
d i r e c t o r ' s  a d m in is t r a t iv e  d is m is s a l  i s  n o t  a 
d is m is s a l  on the  m e r it s  anu t h a t  a 
co m p la in a n t may f i l e  an a c t io n  w ith  a c o u r t  
o r  a n o th e r  agency  o r  even  f i l e  a new 
c o m p la in t  w ith  the  com m iss ion  i f  th e  re a so n  
f o r  the  a d m in is t r a t iv e  d is m is s a l  can  be 
r e s o lv e d .

S B  1 3 2 :  s e c t i o n a l  a n a l y s i s
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S e c t i o n  5 : R ep ea ls  and re e n a c ts  1 8 .8 0 .1 2 0 , w h ich  s e ts  
ou t the  re q u ire m e n ts  f o r  a h e a r in g  on a 
c o m p la in t  o f  d is c r im in a t io n .

S u b s e c t io n  (a) im p lem ents th e  expanded 
d is c r e t io n  o f  th e  e x e c u t iv e  d i r e c t o r  to  
choose  the  c o m p la in ts  t h a t  com m iss ion  s t a f f  
p u rsue  to  h e a r in g  and p ro v id e s  th a t  the  
com m iss ion  may n o t r e v ie w  th e  e x e c u t iv e  
d i r e c t o r ' s  e x e r c is e  o f  t h a t  d is c r e t io n .  I t  
a ls o  p ro v id e s  t h a t ,  i f  th e  e x e c u t iv e  
d i r e c t o r  r e f e r s  a c o m p la in t  f o r  h e a r in g ,  the  
e x e c u t iv e  d i r e c t o r  must is s u e  an a c c u s a t io n  
based  on the  in v e s t ig a t o r ' s  d e te rm in a t io n  o f  
s u b s t a n t ia l  e v id e n c e .

S u b s e c t io n  (b) adds a re q u ire m e n t th a t  the  
c h ie f  a d m in is t r a t iv e  law  ju d ge  a p p o in t  the 
h e a r in g  o f f i c e r  who w i l l  con du ct the  
h e a r in g ,  th a t  v a r io u s  s t a t u t e s  a p p ly in g  to  
th e  O f f i c e  o f  A d m in is t r a t iv e  H e a r in g s  
( in c lu d in g  th o se  a d d r e s s in g  d i s q u a l i f i c a t i o n  
o f  a h e a r in g  o f f i c e r  and a d m in is t r a t iv e  
h e a r in g  re c o rd s  bu t e x c lu d in g  the  s e c t io n  
a d d re s s in g  h e a r in g  p ro ce d u re s )  a p p ly  to  the  
h e a r in g ,  and a re q u ire m e n t t h a t  the  h e a r in g  
f o l lo w  the  p ro ce d u re s  i n  th e  A d m in is t r a t iv e  
P ro ced u re  A c t ,  AS 4 4 .62 .330  - 4 4 .62 .630 ,
e x ce p t where the  s t a t u t e s  a p p ly in g  to  the  
com m iss ion  p ro v id e  o th e rw is e .

S u b s e c t io n  (c) a l lo w s  r e a s o n a b le  and f a i r  
amendments to  an a c c u s a t io n ,  bu t i t  p r o v id e s  
th a t  s u b s t a n t ia l  e v id e n c e  must s u p p o r t  an 
amendment nam ing a d i f f e r e n t  d is c r im in a t o r y  
p r a c t ic e  and th a t  th e  p a r t ie s  must have an 
o p p o r tu n it y  to  r e s o lv e  th e  d i f f e r e n t  
d is c r im in a t o r y  p r a c t i c e  in  c o n c i l i a t i o n  
b e fo r e  the  h e a r in g  may p ro ce e d .

S u b s e c t io n  (d) e s t a b l i s h e s  th e  burden  o f  
p ro o f  a t  a h e a r in g  by r e q u i r in g  th a t  the  
e lem en ts  o f  an a c c u s a t io n  o r  d e fe n se  be 
p ro ven  by a p repo n de ran ce  o f  th e  e v id e n c e .

S u b s e c t io n  (e) a u th o r iz e s  th e  com m iss ion  to  
is s u e  a summary c .e c is io n  w ith o u t  a h e a r in g

SB 1 3 2 :  s e c t i o n a l  a n a l y s i s
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i n  th e  same manner t h a t  a c o u r t  may is s u e  a 
summary judgm ent - -  when th e  f a c t s  a re  not 
in  d is p u te  and th e  p a r t y  p e t i t i o n in g  f o r  a 
summary d e c is io n  i s  e n t i t l e d  to  an o rd e r  as 
a m a tte r  o f  law .

S e c t io n  6: Amends th e  re m e d ia l p r o v is io n s  in
18 .80 .130 (a ) to  a u th o r iz e  th e  com m iss ion  to  
o rd e r  a remedy a f t e r  a h e a r . ig  o r  a f t e r  
c o n s id e r in g  a p e t i t i o n  f o r  a summary 
d e c is io n .  I t  c l a r i f i e s  th e  re m e d ia l
a u t h o r i t y  o f  th e  com m iss ion  by p r o v id in g  
t h a t  the  com m iss ion  may o rd e r  a c t io n  to  
c o r r e c t  th e  d is c r im in a t o r y  p r a c t ic e  bu t may 
no t o rd e r  aw ards o f  noneconom ic o r  p u n i t iv e  
dam ages.

S e c t io n  7:

P a rag raph  (1), a d d re s s in g  em ploym ent, i s  
amended to  s e t  ou t th e  s p e c i f i c  rem ed ies  
th a t  the  com m iss ion  can  award to  remedy a 
d is c r im in a t o r y  employment p r a c t i c e .  To the  
rem ed ie s  o f  h i r in g ,  r e in s ta te m e n t  o r  
u p g ra d in g  an em ployee w ith  o r  w ith o u t  back
pay, i t  adds th e  a u t h o r i t y  to  o rd e r  t r a in in g  
r e g a rd in g  d is c r im in a t o r y  p r a c t ic e s ,
accom m odation o f  a d i s a b i l i t y ,  changes to  
p e r s o n n e l r e c o rd s ,  p o s t in g  s ig n s ,
r e s t o r a t io n  o f  s e n io r i t y ,  and the  payment o f  
f r o n t  pay  f o r  a p e r io d  o f  one y e a r  in  
s p e c ia l  c ir c u m s ta n c e s :  i f  h i r in g ,
re in s ta te m e n t  o r  u p g ra d in g  o f  an em ployee
can n o t be a c c o m p lish e d  b ecau se  the  em p loye r 
does no t have an a p p r o p r ia t e  va can cy ; i f  the  
e m p lo y e r 's  d is c r im in a t o r y  co n du c t made the 
em ployee in c a p a b le  o f  r e t u r n in g  to  work; o r  
i f  th e  r e la t io n s h ip  betw een  the  em p loye r and 
em ployee has so  d e t e r io r a t e d  t h a t  th e y  
can n o t w ork to g e th e r .  The p a ra g ra p h  adds a 
d u ty  to  m it ig a t e .  An o r d e r  f o r  e i t h e r  f r o n t
pay  o r  b a ck  pay must be red u ced  by the
amount th a t  the  em ployee c o u ld  have ea rned  
i f  th e  em ployee made a r e a s o n a b ly  d i l i g e n t  
e f f o r t  to  o b t a in  com pa rab le  em ploym ent.

M a k e s  c o n f o r m i n g  a m e n d m e n ts  t o  1 8 . 8 0 . 1 3 0 ( c ) .
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S e c t io n  9: 

S e c t io n  10: 

S e c t io n  11: 

S e c t io n  12:

S e c t io n  13: 

S e c t io n  14:

S e c t io n  15: 

S e c t io n  16:

S e c t io n  17:

S e c t i o n  8 : Adds a p r o v is io n  t y in c  the  r a te  o f  i n t e r e s t  
when the  com m iss ion  awards in t e r e s t  t o  th e  
le g a l  r a te  in  AS 09 .30 .070 .

Makes co n fo rm in g  amendments to  18 . 8 0 . 1 3 5 ( b ) .

Makes co n fo rm in g  amendments to  18 .80 .140 .

Makes co n fo rm in g  amendments to  18 .80 .270 .

Adds d e f i n i t i o n s  o f  " co m p la in a n t"  and "pay" 
to  the  d e f i n i t i o n  s e c t io n  in  18 .80 .300 .

Adds a p a rag rap h  to  th e  A d m in is t r a t iv e  
P ro ced u re  A c t a d d in g  the  com m iss ion  to  the  
l i s t  o f  a g e n c ie s  th a t  th e  A c t ' s  h e a r in g  
p r o v is io n s  co v e r .

A u th o r iz e s  th e  com m iss ion  to  b e g in  a d o p t in g  
r e g u la t io n s  to  im plem ent th e  changes b e fo r e  
th e  e f f e c t i v e  d a te  o f  the  a c t  and p r o v id e s  
th a t  the  r e g u la t io n s  may n o t ta k e  e f f e c t  
b e fo re  th e  a c t ' s  e f f e c t i v e  da te .

A p p l ie s  th e  law  p r o s p e c t iv e ly ,  t c  c o m p la in t s  
f i l e d  a f t e r  i t  i s  en a c te d .

P ro v id e s  an im m ea ia te  e f f e c t i v e  d a te  f o r  
s e c t io n  14, w h ich  a u th o r iz e s  th e  com m iss ion  
to  b e g in  p ro ce d u re s  to  adop t r e g u la t io n s .

P ro v id e s  an e f f e c t i v e  d a te  o f  J u ly  2, 2005.
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