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SPONSOR STATEMENT 
SB 126

“ A n  A c t  relating to aquatic farming; and p rov id ing  fo r an effective
date.”

S e n a t e  B i l l  1 2 6  a m e n d s  t h e  s t a t e ’s  A q u a t i c  F a n n i n g  A c t  ( A S  1 6 . 4 0 . 1 0 0 -  1 9 9 )  to  a l l o w  a q u a t i c  
f a r m s  t o  c o n t i n u e  t o  o p e r a t e  in  c o m p l i a n c e  w i t h  a  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n .

I n  m i d - A p r i l ,  t h e  S t a t e  S u p r e m e  C o u r t  r u l e d  t h a t  t h e  A c t  r e q u i r e s  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  t o  d e n y  s h e l l f i s h  f a n n e r s  e x c l u s i v e  r i g h t s  t o  s i g n i f i c a n t  p o p u l a t i o n s  o f  w i l d  g e o d u c k s  o n  
t h e i r  p r o p o s e d  f a r m  s i t e s .  S i n c e  t h e n ,  t h e  S o u t h e a s t  A l a s k a  R e g i o n a l  D i v e  F i s h e r i e s  A s s o c i a t i o n  
( S A R D F A ) ,  t h e  A l a s k a n  S h e l l f i s h  G r o w e r s  A s s o c i a t i o n  a n d  t h e  D e p a r t m e n t  h a v e  n e g o t i a t e d  an  
a g r e e m e n t  t h a t  w o u l d  a l l o w  t h e s e  f a n n e r s  t o  h a r v e s t  " i n s i g n i f i c a n t ”  p o p u l a t i o n s  o f  s t a n d i n g  
s t o c k s  o f  g e o d u c k s .  In  o r d e r  to  b e  i m p l e m e n t e d ,  t h i s  a g r e e m e n t  w o u l d  r e q u i r e  a  c h a n g e  in  
s t a t u t e .  S e c t i o n  1 o f  S B  1 2 6  a m e n d s  t h e  A q u a t i c  F a r m i n g  A c t  to  a l l o w  s h e l l f i s h  f a r m e r s  t o  o w n ,  
h a r v e s t  a n d  s e l l  " i n s i g n i f i c a n t  p o p u l a t i o n s ”  o f  w i l d  s h e l l f i s h  s t o c k s  o n  t h e i r  a q u a t i c  f a r m  s i t e s .

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  i s  c o n d u c t i n g  a  c o m m e r c i a l  d i v e  f i s h e r y  o n  d e s i g n a t e d  
m a r i c u l t u r e  s i t e s ,  t o  r e m o v e  t h e  c o m m e r c i a l l y  s i g n i f i c a n t  p o p u l a t i o n  o f  w i l d  g e o d u c k s  f r o m  t h e s e  
s m a l l  a r e a s .  T h i s  f i s h e r y  is o p e n  t o  a l l  c o m m e r c i a l  g c o d u c k  d i v e r s  in  S o u t h e a s t  A l a s k a .  S e c t i o n  
2  o f  S B  1 2 6  m a k e s  it c l e a r  t h a t  t h e  a q u a t i c  f a r m e r s  w i l l  n o t  h a v e  t o  r e p l a c e  t h e  s h e l l f i s h  t h a t  a re  
h a r . e s t e d  in  t h i s  c o m m o n  p r o p e r t y  f i s h e r y .

S B  1 2 6  g i v e s  t h e  D e p a r t m e n t  t h e  a u t h o r i t y ,  w h e n  it  d e t e r m i n e s  i t  w o u l d  b e  b e n e f i c i a l  to  d o  s o ,  to  
l e t  s h e l l f i s h  f a r m e r s  r e m o v e  a l l  b u t  a n  “ i n s i g n i f i c a n t  p o p u l a t i o n ”  o f  w i l d  s t o c k  f r o m  t h e i r  s i t e s  
t h e m s e l v e s  a n d  p a y  “ r e a s o n a b l e  c o m p e n s a t i o n ,  a s  d e f i n e d  b y  t h e  d e p a r t m e n t . ”  to  A D F & G .

T h e  b i l l  c o d i f i e s  t h e  r e q u i r e m e n t  t h a t  p r o p o s e d  f a r m  s i t e s  c a n  o n l y  g e t  p e r m i t s  i f  t h e r e  is  a n  
“ i n s i g n i f i c a n t  p o p u l a t i o n "  o f  t h e  s h e l l f i s h  s p e c i e s  t o  b e  c u l t u r e d  t h e r e .  It m a k e s  r e c o r d s  a n d  
r e p o n s  c o n c e r n i n g  a q u a c u l t u r e  c o n f i d e n t i a l ,  e x c e p t  in  c e r t a i n  c i r c u m s t a n c e s .  In  a d d i t i o n ,  S B  126  
d e f i n e s  a n  “ i n s i g n i f i c a n t  p o p u l a t i o n ”  a s  o n e  t h a t  w o u l d  n o t  s u p p o r t  a  c o m m e r c i a l  f i s h e r y .

S e n a t e  B i l l  1 2 6  is  s u p p o r t e d  b y  th e  S o u t h e a s t  A l a s k a  R e g i o n a l  D i v e  F i s h e r i e s  A s s o c i a t i o n ,  t h e  
A l a s k a n  S h e l l f i s h  G r o w e r s ’ A s s o c i a t i o n  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e .

Contact: Tim Barry, Aide to Senator Bert Stedman at (907) 465-3873

D is t r ic t  A 
Ketchikan •  Sitka • Petersburg •  Wrangell 

Pelican •  Elfin Cove • Port Alexander • Saxman • Meyers Chuck •  Thome Bay •  Coffman Cove •  Hollis
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B Y  S E N A T O R  S T E D M A N
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R e fe rre d :  J u d ic ia r y ,  Resources

SE N A T E  BILL NO. 126

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

A B IL L  

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e la t in g  to a q u a t i c  f a r m in g ;  a n d  p ro v id in g  fo r  an  effective  d a te . "

2 B E IT  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

3 * Sec t ion  1. A S 16.40.100(b) is a m en d e d  to read:

4 (b) A perm it issued under  this section authorizes the pem iittec . subject to the

5 conditions  o f  A S  16.40.100 - 16.40.199 and  AS 17.20, to

6 L J  acquire , purchase, o ffer  to purchase, transfer, possess, sell, and

7 offer  to sell stock and aquatic  farm products  that arc  used or reared at the hatchery  o r

8 aquatic  fa rm ; and
9 (2) except as provided in (f) of this section, acquire ownership of,

10 harvest, ~nd, without further cultivation, sell an insignificant population that
11 may be present at the aquatic farm site of a wild stock of a shellfish species
12 intended to be cultured at the site [. A P E R SO N  W H O  H O L D S  A PE R M IT

13 U N D E R  TH IS S E C T IO N  M A Y  S E L L  O R  O F F E R  T O  SE L L  S H E L L FISH  S T O C K

14 T O  T H E  D E P A R T M E N T  O R  TO  A N  A Q U A T IC  F A R M  O R  R E L A T E D

^  15 H A T C H E R Y  O U T S ID E  O F  T H E  ST A TE ].

SB0126A -1- SB 126
New Text: U n d e r l in e d  [DELETED TEXT BRACKETEDI
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* See. 2. AS 16.40.100(e) is amended to read:
(c) Upon the expiration or termination of a permit issued under this section, a 

person who holds a permit for an aquatic farming site where wild stocks of shellfish 
indigenous to the site arc cultured shall, as a condition of the permit, restore the wild 

stock of shellfish, as consistent with sustained yield management of the wild stock, to 
the population level that existed on the site when the permit for the site was initially 
issued by the commissioner. A permit holder is not required to restore that 
portion of the wild stock of shellfish that was removed from an auuatie farmini! 
site bv a common property fishery conducted after the issuance of the permit for 

the aquatic farming site.
* Sec. 3. AS 16.40.100 is amended by adding a new subsection to read:

(f) If the wild stock of a shellfish species to be cultured at an aquatic farm site 
exceeds the amount determined by the department to be an insignificant population 
and if the commissioner determines in writing that removal from the site of that 

portion of the stock that exceeds an insignificant population would benefit the public 
and that removal o f the stock by a person p .her than the permittee would unreasonably 
interfere with the operation o f the aquatic farm, the commissioner may authorize the 
permittee to remove and sell the excess amount of the wild stock from the site, if the 
permittee pays reasonable compensation, as defined by the department, to the 
department for the harvest and sale o f the excess wild stock. The department shall 
deposit the money received under this subsection into the general fund. The 
legislature may appropriate the money received under this section to the department 
for shellfish management and enhancement.

* Sec. 4. AS 16.40.105 is amended to read:
Sec. 16.40.105. C riteria for issuance of permits. The commissioner shall 

issue permits under AS 16.40.100 on the basis of the following criteria;
(1) the physical and biological characteristics of the proposed farm or 

hatchery location must be suitable for the fanning or the shellfish or aquatic plant 
proposed;

(2) the proposed farm or hatchery may not require significant 

alterations in traditional fisheries or other existing uses of fish and wi'dlife resources;

SB 126 -2-
New Tey.C U n d e r l in e d  [DELETED TEXT BRACKETED I
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(3) the proposed farm or hatchery may not significantly affect 
fisheries, wildlife, or their habitats in an adverse manner; [AND]

( 4 )  the proposed farm or hatchery plans and staffing plans must 
demonstrate technical and opcratirnal feasibility; and

(5) the proposed farm site may not include more than an 
insignificant population of a wild stock of a shellfish species intended to be 
cultured on the site.

* Sec. 5. AS 1 6 . 4 0  is amended by adding a new section to read:
Sec. 16.40.155. Records and reports confidential. Records required by 

statute or by a regulation adopted by the department concerning aquatic farm stocks or 

production, prices, and harvests o f aquatic farm products and wild stocks, and annual 
statistical reports of individual aquatic farms or hatcheries required by statute or by a 
regulation adopted by the department are confidential and may not be released by the 
department, except that the department may release the records and reports

(1) to the Department o f Revenue and the Department of Natural 
Resources to assist the departments in carrying out their respective statutory 

responsibilities;
(2) as necessary to comply with a court order;
(3) provided by an aquatic farm or hatchery permit holder to the permit 

holder whose activity is the subject of the records or reports;
( 4 )  regarding cumulative annual harvests of wild stocks at individual 

aquatic farm sites.
* Sec. 6. AS 16.40.199 is amended by adding a new paragraph to read:

(9) "insignificant population!* mean a population of shellfish that, in 

the determination o f the commissioner, would hot attract and support a commercial 
fishery for that species of shellfish and the harvest and sale of the shellfish would not 
result in significant alteration in traditional fisheries or other existing uses of fish and 
wildlife resources if the population were included within an aquatic farm site.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read:
APPLICABILITY. Until expiration or termination of the permit, AS 1 6 . 4 0 . 1 0 5 ,

SB0126A -3- SB 126
New T e x t  U n d e r l in e d  [ DELETED 7 "XT BRACKETED1



added by see. 4 o f this Act, does not apply to an aquatic farm permit issued under 
AS 16.40.100 before the effective date of this Act.

* Sec. 8. This Act takes effect July 1, 2005.

24-LS0597\G
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENC 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March ?, 2005

SU BJECT: Sectional summary of SB 126; An Act relating to aquatic farming 
(Work Order No. 24-LS0597\G)

TO: Senator Bert Stedman 
Attn: Tim Barry

FROM : George Utemu 
Legislative Co

You have requested a sectional summary of SB 126; an Act relating to aquatic farming.

As a preliminary matter, note that a sectional summary o f a bill is not an authoritative 
interpretation o f the bill. The bill itself is the best statement o f its contents.

Section 1 o f the bill amends AS 16.40.100(b) to provide that an aquatic farm permit 
authorizes the permit holder to acquire ownership of, harvest, and sell wild shellfish from 
an aquatic farm site if the wild shellfish is present in an insignificant population and the 
wild shellfish is o f the same species o f shellfish that is intended to be cultured at the site.

Section 2 o f the bill amends AS 16.40.100(e) to provide a limited exception from the 
requirement that an aquatic farm permit holder restore wild shellfish populations to the 
levels that existed on the site at the time that the permit was initially issued, so that the 
permit holder is not required to restore that portion of a wild shellfish population that was 
removed from the site by a common property fishery.

Section 3 o f the bill amends AS 16.40.100 by adding a new subsection (f) to provide that 
the commissioner o f fish and game may authorize an aquatic fami pennit holder, under 
certain circumstances, to remove and sell excess wild shellfish from an aquatic farm site 
if  the population o f the wild shellfish species is more than an insignificant population. 
The permit holder is to pay reasonable compensation to the Department of Fish and 
Game for the harvest and sale o f the excess wild shellfish. The money received by the 
department is to be deposited into the general fund and may be appropriated to the 
department for shellfish management and enhancement.

Section 4 o f the bill amends AS 16.40.105 by adding a new paragraph to provide that, in 
addition to the existing criteria for issuance o f an aquatic farm permit, the commissioner 
o f  fish and game may not issue a permit for a proposed farm site if the site contains more



Senator Bert Stcdman
March 8, 2005
Page 2

than an ins'gnificant population of a wild stock o f  a shellfish species intended to be 
cultured on the site.

Section 5 o f the bill amends AS 16.40 by adding a new section (Stc. 16.40.155) to 
provide that, except under certain circumstances, records and reports submitted by 
aquatic farm and hatchery permit holders are confidential

Section 6 o f the bill amends AS 16.40.199 Dy adding a definition o f "insignificant 
population."

Section 7 o f  the bill provides that AS 16.40.105, as amended by sec. 4 o f the bill, does 
not apply to aquatic farm permits issued before the effective date o f this bill.

Section 8 o f the bill provides that this bill takes effect July 1, 2005.

GU:med 
05-161 .med
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A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t e  M a j o r i t y  W eb: w w w .a k rep u b lica n s .o rg

Sponsor: Senator Bert Stedman
C urrent Version: SB 126
Contact: Tim Barry, 465-3873

DRAFT
Fact Sheet for: Senate Bill 126

S hort Title: DIVE FISHERY MANAGEMENT ASSESSMENT
Sum m ary:

■ Amends state Aquatic Farming Act so suellfish farms can harvest "insignificant" 
numbers of wild geoducks within aquatic fish farm areas.

• Permits Alaska Department of Fish & Game to hold commercial geoduck dive 
fisheries within shellfish farm areas.

• Prevents shellfish farmers from replacing wild geoduck stocks harvested during 
commercial dive opening.

Benefits:
■ Creates a win-win situation for shellfish farmers, commercial dive fishermen and 

the state.
• Settles a long running legal dispute regarding wild geoduck stocks within shellfish 

farm areas.
B ackground:

■ In April 2004, the Alaska Supreme Court ruled the Aquatic Farming Act prevents 
shellfish farmers from having exclusive rights to wild geoduck stocks within their 
farm area. A deal was struck betw een the Alaska Department of Fish &. Game, the 
Alaskan Shellfish Growers Association and the Alaska Regional Dive Fisheries 
Association that allows shellfish farmers to harvest an "insignificant" amount of 
w'ild geoducks located within farm areas. The department will also hold 
commercial geoduck dive fisii openings inside shellfish farm areas. SB 126 also 
prevents shellfish farmers from having to replace wild stocks of geoducks.

Fact Sheet Revision Date Tuesday, March OF 2005 09 57 AM

http://www.akrepublicans.org


F R A N K  H. M U R K O W S K I
G O V E R N O R

DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER
t
■ P.O BOX 25526 

JUNEAU. AK 99602-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

March 3,2005

The Honorable Bert Stedman 
Alaska State Legislature 
Room 30; State Capitol 
Juneau, AK 99801

Dear Senator Stedman:

Thank you for introducing S.B. 126 on behalf o f the Southeast Alaska Regional Dive Fisheries 
Association and the Alaska Shellfish Growers Association. As you know, passage of this 
legislation carries significant implications for the success of Alaska’s mariculture industry.

Under the previous administration, Alaska’s mariculture industry was largely ignored. The 
industry, which was constantly at c ids with the Alaska Department of Fish and Game (ADF&G) 
over regulatory matters, was unable to get the support that it needed from the Governor's office to 
move fc ward. As the introduction of S.B. 126 demonstrates, this is no longer the case. The 
Murkowski Administration strongly supports Alaska’s mariculture industry, in pa.t, because it 
provides promising economic development opportunities for Alaska’s fishermen and coastal 
communities. Over the last two years, ADF&G has been working cooperatively with the industry 
on a regulatory scheme that will foster the growth of the industry.

However, ADF&G’s regulatory work and the industry's ability to develop have recently been 
slowed by a series of court rulings. The fust o f these, in the Superior Court, found that the state is 
required to provide access to insignificant amounts of naturally occurring shellfish to aquatic 
armers. The most recent ruling by the Alaska Supreme Court found that existing statutes prevent 

ADF&G from allocating any naturally occurring stockj to aquatic farmers who are developing new 
sites, except for use as brood stock.

As you have recognized tlirough the introduction o f S.B. 126, in order for this industry to be 
successful, aquatic farmers should have the opportunity to plant croDS where some level of natural 
stocks already occur. Therefore, ADF&G strongly supports the expeditious passage of S.B. 126 in 
order to clarify that ADF&G may indeed allocate “insignificant” numbers of wild stocks of shellfish 
to aquatic farmers. Thank you once again for your support on this matter.

Sincerely,

A c t in g  C om m iss io n e r
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Co-Chairs o f the House Fisheries Comm ittee 
Representative Gabrielle LeCoux 
Representative Bill Thomas

March 16, 2005

RE: S u p p o rt fo r HB .198 /  SB 126  -  A quatic  Farm ing

Dear Representatives LeDoux and Thomas,

I  am w riting  on behalf o f the Southeast Alaska Regional Dive Fisheries Association 
(SARDFA) to suppo rt HB 198 /  SB 126, companion bills re lated to  aquatic farm ing. 
SARDFA is a non-pro fit, econom ic development corporation whose mission is to  develop, 
expand and enhance new and existing dive fisheries in Southeast Alaska. SARDFA's 
Board o f D irectors r 'p rc  cents th e  commercial harvest divers, processors, and 
communities o f Southeast. Currently, th ree dive fisheries exist in Southeast: sea 
urchins (80 perm it holders), sea cucumbers (330 pe rm it holders), and geoducks (80 
pe rm it holders).

Over the past six yean th re has been a deep controversy ove r which group has the 
r ig n t to harvest the w ild stocks o f geoducks on farm sites: fa rm ers or fishermen. Judge 
Thompson ruled tha t ins ign ifican t w ild  geoducks could be taken by farmers, and 
significant, stocks, or those that, would "a ttra c t and support a dive fishery", could be 
taken oy the common property dive fishery.

Last April, the Alaska Supreme Court upheld the Thompson ru ling, but fu rthe r stated 
"th e  departm ent lacked s ta tu to ry  au tho rity  to give aquatic fanners exclusive rights to 
the  existing w ild stocks". Since then, SARDFA has worked w ith  the State and ine  
farm ers to  compromise on an acceptable im plem entation o f the  Courts' 
rulings. HB 198 /  SB 126 are the resu lt o f  t h j t  work.

HB 198 /  SB L26 are necessary fo r th ree reasons. First, th is legislation w ill give the 
departm ent the s ta tu to ry  au tho rity  to  allow  aquatic farmers to  harvest insign ificant wild 
stocks on sites. Second, th is legislation will end confusion fo r farmers, the department, 
and the courts regarding approval o r denial o f fu tu re  farm  applications. Third, th is 
legislation w ill deal w ith the mess le ftove r by inconsistent decisions regarding the siting
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o f the cu rren t 20-30 geoduck farm  perm its by a llow ing farmers who have already 
planted on sites, which may contain more than an ins ign ifican t am oun t o f w ild stocks, to 
harvest those stocks and pay "reasonable com pensation" to  the state as a levy.

SARDFA understands the farmers also support this leg islation, b u t would like to  see tlie  
bill amended to  specify tine am oun t o f "reasonable com pensation" (Section 3, line 19). 
SARDFA does no t believe it  Is necessary to se t this ’’ reasonable compensation'', o r levy, 
in sta tu te . As the Departm en t o f Law has explained it, the  State is approaching the 
development o f th !: pa rticu la r resource in a complete ly new w ay w ith th is levy and 
SARDFA believes k  would be m ore practical to  allow flex ib ility  to  tine Department o f Fish 
and Game (ADF&G) to se t the levy in regulations.

However, i f  the Legislature believes it is necessary to  fix the levy in sta tu te , SARDFA 
strong ly encourages the Legislature to  se t the levy as high as possible. 
SARDFA believes the  h igher the levy is, the  smaller the ne t p ro fit to  the farmer w ill be, 
and consequently the less incentive there w ill be to th e  fa rm er to  poach w ild geoducks 
from  o ff o f farm  sites. Poaching o f geoducks by licensed fa rm s in remote areas of 
Alaska is a serious concern fo r SARDFA. Geoduck poaching has been a big problem for 
the State o f WA, as a qu ick search on the Google web site w ill show you. Proper 
enforcement o f fa rm  site boundaries relative to the harvest o f w ild stock is highly 
un like ly fo r farmers operating 365 days per year. In  other words, what's to stop a 
fa rm er from slid ing down the beach a ha lf mile from  his farm  site to harvest w ild 
geoducks, making a substantia l profit?

The Alaska Sheiiflsh G rowers ' Association (ASGA) agreed to  a comprom ise w ith  SARDFA 
last spring. Part o f th a t comprom ise states: " In  the event a site contains more than
12,000 pounds (o f geoducks), the farmers would be allowed to harvest everything, bu t 
the ne t proceeds from  anyth ing ove r the  cap (12,000) would go to the state 's general 
fund. In o the r words, the fa rm er would be allowed to harvest and sell the ’overages', 
b u t would be required to  g ive any sales proceeds eve r d irec t harvesting, transporting 
and processing expenses to  the general fu nd " (see attached comprom ise). Although 
th is agreement does no t s ta te the exact rate o f levy, the essence o f the agreement is 
th a t there should be no n e t p ro fit by fa rmers on w ild stocks th a t are considered 
s ignificant, o r common p roperty  resource.

Farmers have suggested setting th e  levy a t 30%  o f the average ex-vessel value (o r price 
paid to  fishermen) dunng the most recent commercial fishery. However, fa imers are 
no t fishermen. Farmers are a com bination o f fishermen and processors, and w ill receive 
a price sim ilar to the firs t wholesale value tha t processors In the aeuduck fishery receive. 
Therefore, if the levy is based on the ex-vessel value, the ra te should be higher to 
re flect the difference be tween d ie  values.

In  comparison, the last geoduck auction held by the State o f Washington (WA) on 
January 6, 2005, saw high bidders pay the State o f WA an average o f $6.61 per pound 
fo r tlie  righ t to harvest w ild  geoducks. I f  an average firs t wholesale value fo r live 
geoducks was approximate ly S8 per pound, the "com pensation" paid to the State o f WA 
fo r w ild geoducks vvouid be 82 .6%  o f the firs t wholesale value. SARDFA recommends 
setting the levy at 80%  o f the average ex-vessel value o f the most recent commercial



fishery, which is one s tep  be low  the wholesale value and would properly a llow  for 
fluctuations in the market.

The most im portan t concept to  remember when discussing the ra te o f levy is th a t a 
higher rate w ill give less incen tive to  farmers to  poach geoducks.

Thank you fo r your tim e and consideration. SARDFA supports passage o f th is  bill in its 
current form .

Cc: Senator Bert Stedman 
Representative Jim Elkins
Alan Austerman, Governor's Fisheries Policy Advisor
Tim Barry, Aid to  Senator Stedman
Jim Van Horn, Chief o f  S ta ff, Rep. Elkins
David Bedford, Deputy Commissioner, ADF&G
Sarah G ilbertson, Legislative Liaison, ADF&G
Rodger Painter, Vice-President, ASGA
Mark Vinsel, Executive D irector, UFA
Bobby Thorstenson, President, UFA
Board o f Directors, SARDFA

Sincerely,
M em bers o f:

Sotim tvjsr Conference 
United fishermen of Alaska 

P<xinc Coast Shellfish Growers' Assoc. 
Interstate Shellfish Sanitation Conference



A Joint Letter of Agreement between 
the Alaskan Shellfish Growers Association and 

the Southeast Alaska Regional Dive Fisheries Association

Dear Alaska Policymakers:

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska 
Regional Dive Fisheries Association (SARDFA) agree to the following package of 
sta'utory and regulatory changes to resolve long-standin * w^rtroversies over how the 
stu .e should deal with “standing stocks” o f geoduck clams on aquatic farm sites.

Both organizations are committed to supporting the implementation of the 
provisions o f the agreement, including the passage o f legislation and adoption of 
regulations.

We urge quick action in approving the legislation and adopting the regulations 
necessary to carry out the agreement.

S o r e l y .  —

Kodge r̂ Painter 
ASGA vice president

Q U c
julie Decker
SARDFA executive director



Description of ASGA-SARDFA Compromise

The Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska 
Regional Dive Fisheries Association (SARDFA) have reached agreement on a package c f  
statutory, regulatory and administrative actions to resolve the long-standing controversy 
o f  how to handle natural stocks o f geoduck clams on new aquatic farm sites.

The agreement was reached in the wake o f  an Alaska Supreme Court decision that 
already has resulted in the closure o f geoduck farming operations near Ketchikan and cast 
a legal cloud over most other existing littlencck and geoduck farming operations. 
Complicating the issue is that seed purchases by the closed geoduck operations are 
considered vital to the viability o f the shellfish hatchery in Seward.

While this agreement was negotiated directly by divers and farmers, it also lias 
been endorsed by the parties involved in the original lawsuit and the Murkowski 
Administration. Here are elements o f the agreement.

How the “Standing Stock” Issue is Resolved

The Supreme Court said current statutes do not provide the Alaska Department o f 
Fish and Game clear authority to allocate any standing stocks o f geoduck clams to 
aquatic fanners. While the decision was directed at geoducks, it has clear implications 
for other species, such as littleneck clams.

Statutes would be amended to allow aquatic farmers to select sites with 
“insignificant” amounts o f wild stocks, essentially codifying a an earlier superior court 
decision. This would be defined in statute as an amount less than what it would take to 
support a commercial fishery. ADF&G would further define what “insignificant” means 
in regulation.

How Existing Farms will be Affected

Existing geoduck farms would be allowed to continue operations, but would have 
to meet the provisions o f the new statute and accompanying regulations.

How the State Will Determine How Many Clams are on a Farm Site

Population surveys will be conducted by the state or by the applicant with state 
oversight. The surveys will require a high confidence level to increase accuracy. The 
farmer will be required to pay for the surveys.

How Harv ests of Standing Stocks will be Managed

The agreement would define “insignificant” as less than 12,000 pounds o f 
geoduck clams per farm site. Harvests by fanners would be “capped” at 12,000 pounds.
If the amount o f standing stocks exceeds the 12,000-pound cap, the farmer would be able 
to continue harvesting to clear the sites for future crops, but the “net proceeds” o f  such 
sales would go into the state general fund.



SARDFA-ASGA Compromise

1. Insignificant populations of geoducks would be defined as 12,000 pounds or 
less.

Legislation must provide ADF&G with the authority to allow farmers ability to harvest 
insignificant populations o f wild stocks on farm sites. The language should be added to 
16.40.100 Aquatic Farm and Hatchery Permits.

2. Harvest of standing stocks of gcoducks would be limited to no more thau
12.000 per farm site.

This cap could be imposed by regulation as long as the language added to AS 16.40.100 
gives ADF&G the ability to limit harvests by farmers.

3. In the event a site contains more than 12,000 pounds, the farmers would be 
allowed to harvest everything, but the net proceeds from anything over the 
cap would go to the state’s general fund. In other words, the farmer would 
be allowed to harvest and sell the “overages,” but would be required to give 
any sales proceeds over direct harvesting, transporting and processing 
expenses to the general fund.

If  net sales proceeds of overages are to flow into the state treasury, it will require some 
authorizing language in statute. While the funds could not be dedicated to support 
activities such as geoduck development programs, ASGA will work with SARDFA 
annually to ensure the legislature allocates the funds accordingly.

4. Surveys used to determine whether a proposed geoduck farm site contains
12.000 pounds of standing stocks would use a mid-point rather than lower 
bound jtimate. This standard also should be applied to the commercial 
fishery.

This is designed to increase the accuracy of the surveys and prevent the approval o f sites 
with more than the 12,000-pound cap. This can be accomplished in regulation with no 
statutory changes necessary. However, it is uncertain whether ADF&G managers will 
agree to shift survey confidence levels for dive fishery management o f geoducks.
ADF&G deputy commissioner David Bedford did agree the department would work with 
SARDFA to study ways to improve survey accuracy.

5. Existing geoduck aquatic farm permit holders should be “grandfathered in, 
but should be held to the cap.

The goal is to ensure existing permits would be valid, but permittees would be held to the 
12,000-pound cap. Harvests that occurred prior to the legislation would not be counted 
toward the 12,000-pound limit.



harvesters.
Important to keep in mind is that the tax would affect only those situations where 

fisheries managers misjudged the amount o f standing stocks on new farmsites and that 
new survey techniques supported by fishermen and farmers would help improve 
significantly the accuracy o f  these estimates.

Thank you for this opportunity to resolve this long-standing controversy. The 
major parties in this dispute are fully committed to setting aside past differences and 
working together on economic development strategies for Southeast Alaska.

Vice President

c.c. Julie Decker, SARDFA 
Alan Austerman 
David Bedford 
ASGA Board o f Directors



G r o w e r s
A S S O C I A T I O N

March 15, 2005

Representative Jim Elkins 
Room 416 
State Capitol 
Juneau, AK 99801

Dear Representative Elkins:

This letter is to provide a strong endorsement of House Bill 198 and your efforts 
to seek resolution of the long-standing controversy over the siting of geoduck clam farms 
in Alaska.

The Alaskan Shellfish Growers Association (ASGA) has been trying to resolve 
this bitter controversy for the past eight years as it spilled over into the court system, halls 
o f the Capitol and front pages o f local newspapers. The industry, state regulators, 
policymakers, commercial fishermen and the court system have invested innumerable 
hours wrestling w'ith the difficult issues involved, and we’re delighted at the opportunity 
to put the issue to bed.

Since a decision by the Alaska Supreme Court last spring, ASGA has been 
working closely with commercial fishermen and the Murkowski Administration to 
fashion a compromise acceptable to all parties. The result o f this cooperative work is HB 
198, which has support from farmers, commercial fishermen, Departments o f Fish and 
Game and Law, and Governor Frank Murkowski. While there are many issues upon 
which we’ll continue to disagree, we all support the concepts contained in HB198.

The Department o f Law has determined that the legislation does adequately 
address the issues raise by the Alaska Supreme Court in its 2004 decision. Some o f the 
details wisely are left to be fleshed out in regulation, but ASGA thinks there is one more 
issue that is best decided by the legislature: the amount of compensation a farmer should 
pay for harvest of “standing slocks" o f wild geoduck clams on the farmsite.

The new section HB 198 adds to AS 16.40.100 is designed to allow farmers to 
remove “standing stocks" from the farmsite, and provides that the fanner must pay 
"reasonable compensation” for any “excess wild stock.” While we think it is appropriate 
that harvest o f these “excess wild stocks" would result in a tax on the farmer, ASGA 
believes the amount o f “fair compensation" is a legislative prerogative and not a decision 
to be made by fisheries managers.

We are preparing a proposed amendment to set an extraction tax rate on harvests 
o f “excess wild stocks" of geoduck clams at 30 percent o f the price paid fishermen during 
the most recent commercial fishery. This tax would be added to the Fisheries Business 
Tax rate of three percent paid by other harvesters. This combined tax rate would exceed 
the amount the slate collects on Prudhoe Bay oil, including severance taxes, royalties and 
corporate income tax, and is several times higher than the amount paid by other
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harvesters.
Important to keep in mind is that the tax would affect only those situations where 

fisheries managers misjudged the amount o f standing stocks on new farmsites and that 
new survey techniques supported by fishermen and farmers would help improve 
significantly the accuracy o f these estimates.

Thank you for this opportunity to resolve this long-standing controversy. The 
major parties in this dispute are fully committed to setting aside past differences and 
working together on economic development strategies for Southeast Alaska.

dodger Painter 
Vice President

c.c. Julie Decker, SARDFA
Alan Austerman 
David Bedford 
ASGA Board o f Directors


