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“An Act relating to the retrospective application and applicability of the overtime 
compensation exemption for flight crew members.”

Senate Bill 105 clarifies legislative intent by retroactively removing flight crews from the scope 
of statutory overtime compensation required under the Alaska Wage and Hour Act found in AS 
23.10.060. Retroactivity will apply to work performed on or after January 1, 2000.

The challenges facing the air carrier industry nationwide arc extraordinary. Heightened security 
requirements have necessitated ever larger investments in human and technological resources. 
Operating expenses continue to escalate as the price o f fuel increases. These cost burdens place 
enormous pressures on already thin margins. The air carrier industry in our state is no different in 
this respect. Yet the role it plays in our daily lives is arguably much greater.

The Alaska air carrier industry represents a vital link, in fact a bond, between rural communities 
and hub cities. It provides a lifeline to healthcare facilities. It delivers the groceries and the mail. 
And it transports the basketball teams and the ciders to important events across the slate. But 
now, in addition to the burdens placed on the industry since 2001, we can add the cost of 
superfluous litigation which threatens the viability of many of our local carriers.

Up until 2003, it had been the Department of Labor’s (DOL) uncodified policy that in-state air 
carriers are exempt from the Alaska Wage and Hour Act’s (AWHA) overtime provisions. This 
policy was rooted in a 1980 Alaska Attorney General opinion. This opinion cited both the federal 
Railway Labor Act and the U.S. Constitution’s Commerce Clause as preempting flight crews 
from overtime compensation provided through the AWHA.

However, in 2000 uncertainty crept into the DOL’s policy as a result of a lawsuit which sought 
overtime compensation for pilots. By 2003, three class action suits were outstanding representing 
millions of dollars in claims against Alaska air carriers. Consequently, state lawmakers took 
action to avoid what could be devastating losses to a critical yet fragile industry.

The 23,d Legislature passed into law a bill (SB 54) that codified what, up to that point, had been 
DOL policy exempting flight crews from the AWHA overtime compensation rules. While the 
bill did accomplish this important purpose, it failed to fully enact the legislative intent necessary 
to deflect court actions seeking recovery for periods dating back to the year 2000.

Senate Bill 105 seeks to fulfill the intent of the 23,d Leg.slature by implementing the provisions 
found in AS 23.10.060(d)(19) retroactively to January 1, 2000. This will help ensure the viability 
of our air carrier industry so that it may continue to perform its vital public function.
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LAWS OF ALASKA

2003

Chap te r No.

AN ACT

Exempting flight crew members of certain air carriers from overtime pay requirements.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1

S o u r c e
SB 54

E n r o l l e d  S B  54



Exempting flight crew members o f  certain air carriers from overtime pay requirements.

* Section 1. AS 23.10.060(d) is amended by adding a new paragraph to read:
(19) work performed by a flight crew member employed by an air 

carrier subject to 45 U.S.C. 181 - 188 (subchapter II of the Railway Labor Act); in this 
paragraph, "flight crew" means the pilot, co-pilot, flight engineer, and flight 

attendants.

-1- Enrolled SB 54
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Testimony of Thomas M. Daniel 
Senate Labor & Commerce Committee Hearing 

Re Senate Bill 105

(February 22,2005)

Mr. Chairman and members of the Committee. My name is Tom Daniel. I am 
a partner with the law firm o f Perkins Coie in Anchorage, where my practice is 
devoted primarily to employment law. I am here today to testify in favor o f Senate 
Bill 105, which would make retroactive the law which the Legislature passed in 2003. 
making pilots exempt from overtime.

In my practice 1 have handled numerous cases involving overtime claims 
arising under both federal and Alaska law. Currently, I am defending Hagcland 
Aviation Services in a class action lawsuit asserting overtime for pilots, which goes 
on despite the exemption for pilots passed by the Legislature in 2003. The lawsuit 
continues because the judge ruled that the law only applied after the effective date o f 
the Act -  but not to claims for overtime that arose before 2003.

I support Senate Bill 105 because it will make clear that the overtime
•  exemption for pilots which the Legislature passed in 2003 was intended to apply to

pending lawsuits. Bur first, let me provide a little background.

Since 1949, pilots o f air lines governed by the Railway Labor Act have been 
exempt from the overtime provisions o f the federal overtime law (the Fair Labor 
Standards Act). (This includes all air carriers engaged in interstate or foreign 
commerce or that transport U.S. mail, as well as air freight forwarders owned or 
controlled by such carriers.)

Until 2003, there was no similar exemption under the Alaska overtime law. the 
Alaska Wage and Hour Act. However, in 1980, the Alaska Attorney General issued 
an opinion concerning whether air carriers operating in the state of Alaska were 
subject to the state overtime law. H e  c o n c lu d e d  t h a t  t h e  f l i g h t  c r e w s  o f  i n t e r s t a t e  
c a r r i e r s  w e r e  n o t  s u b j e c t  t o  t h e  s t a t e  o v e r t im e  la w . Exhibit 1.

Based on the Attorney General's opinion, the Alaska Department o f Labor 
consistently has taken the position that pilots o f interstate air carriers, including in­
state carriers that haul U.S. mail, are exempt from the state overtime law'. In 1986, the 
Department sent an opinion letter to the Alaska Air Carriers Association, in which it 
stated that state overtime law did not apply to pilots o f commuter aircraft and air taxi 
pilots if  they were involved in "interstate transportation o f passengers and/or

(29l)9tUI001/AAQS0520.0U7) zas/ns
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substantial hauling o f  the mail." Exhibit 2. 'Hie Department has followed that policy 
up to the preseni uay. Exhibit 3.

Based on the federal exemption and the state's policy that pilots were exempt 
from overtime, most Alaska based air carriers have never paid overtime to their pilot:. 
Instead, the carriers have used various p^v methods, including payment by the flight 
hour, fixed monthly salaries, payment by the flight day, or combinations o f these 
methods. Alaska air carriers need the flexibility to adopt unusual pay systems for 
pilots because their flight schedules must adapt to the harsh weather conditions and 
remote locations o f Alaska. Overtime rules are designed for fixed schedules, not the 
ever changing schedules necessary to adapt to the flying conditions in Alaska.

Despite the Department o f Labor's policy, some plaintiffs' lawyers argued that 
pilots were not exempt from state overtime. In the late nineties, they began to file 
lawsuits on behalf o f pilots claiming the right to be paid overtime. The first reported 
case was F.ra Aviation v. Lindfors, decided bv the Alaska Supreme Court in 2000, a 
case which I defended. Although the pilot there lost her overtime claim, uncertainty 
remained regarding the applicability o f state overtime law to pilots o f Alaska air 
carriers. Since that time, at least three lawsuits have been filed against Alaska air 
carriers claiming overtime pay on behalf o f pilots.

^  Because o f this uncertainty, in 2003, the Legislature passed SB 54/HB 94,
^  which amen led the Alaska Wage and Hour Act to codify Department o f Labor policy

and make clear that pilots were exempt from state overtime requirements. The House 
sponsor o f tl e amendment, Rep. Masek, declared in her sp< n ior statement, "[t]his 
legislation was introduced to codify what is existing Department o f Labor policy" and 
"simply p u t  in statute what is existing policy and exempts flight crew from 
overtime." Exhibit 4. See also Remarks o f Rep. Anderson (dill solidifies the 
exemption so it cannot be successfully challenged in court). Exhibit 5. Similarly, the 
Senate sponsor, Sen. Olson, stated that the purpose o f the amendment was to "bring 
certainty to the interpretation o f existing fedeial and state wage and hour statutes" 
because "[s]everal Alaska court decisions have raised a question about the correct 
application o f  state wage and hour laws and the application o f  the overtime 
exemptions" for flight crews. Exhibit 6.

Unfortunately, the law did not include a provision making it retroactive. 
Therefore, it may not bar lawsuits for overtime for the time period before the effective 
date o f  the law. In fact, in the lawsuit against Hageland Aviation Services, the judge 
ruled that while the new law does exempt Hageland pilots from the overtime 
provisions o f the Alaska Wage and Hour Act, it only does so fo r the period ufter the 
effective date o f the law. July 16. 2003. Thus, this lawsuit and two others go on. And

(29U98-OOUI/AA050520.007] -2- 2.25/05
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because these lawsuits are class actions, the air carriers face claims that can total 
millions.

The irony o f th . lawsuit against Hageland is that the vast majority o f the pilots 
themselves do not support the lawsuit. In fact, the pilot that initiated the lawsuit has 
stated under oath that he was fairly paid. Instead, he claimed that he was fired 
because o f  his age (a claim that was later investigated and rejected by the Alaska 
Human Rights Commission). But rather than take the age discrimination claim to 
court, which he had the right to do, he hired a lawyer who apparently saw an 
opportunity to make a lot o f  money by using that one pilot to bring a class action 
lawsuit asserting technical violations o f  the state overtime law, even though that law 
was never intended to apply to pilots.

Even though the Hageland case is a class action on behalf o f all current and 
former pilots, only 2 o f the approximately 60 current Hageland pilots have chosen to 
participate in the lawsuit. Out o f a total o f approximately 82 present or former pilots 
who could assert claims as class members, 56 (or 68%) have affirmatively taken steps 
to remove themselves from the class. But despite the fact that the majority o f present 
and former Hageland pilots do not support this lawsuit, it goes on. The case is 
scheduled for trial in July 2005.

The purpose o f the retroactivity bill is to insure that these lawsuits stop, and 
^  that no more are brought against Alaska’s critical, but beleaguered, air carriers.

Alaska air carriers should not have to face huge class action lawsuits brought by a few 
disgruntled pilots and trial lawyers, when our own state Department o f Labor has been 
telling them for years that they were not required to pay overtime to pilots.

Class action lawsuits like the one against Hageland, can bankrupt small air 
carriers. The end result is that pilots and other employees lose their jobs, bush 
customers lose transportation services, and the economy o f Alaska is hurt. The only 
winners are the lawyers who instigate these class actions. A vote in favor o f Senate 
Bill 105 is a vote in favor o f Alaska's air carriers, their pilots, and customers. The 
retroacti’ ity legislation protects them -  not the lawyers. Foi that reason, the proposed 
legislation is good public policy.

The opponents o f this legislation may argue that the judge has already ruled 
that Hageland violated the Alaska Wage and Hour Act, and therefore, it is unfair to 
pass a law that will terminate the lawsuit. While it may be true that a judge has ruled 
that Hageland is liable for overtime pay, his ruling was based on a strained and highly 
technical reading o f the law. He ruled Hageland pilots were not exempt from 
overtime for two reasons. First, some pilots were paid a daily salary o f less than S300 
per day. There would have been no violation if  those same pilots had been paid the

I2W98-O0O1/AAOSO52O.OO7) -3- 3 J2Sm
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•
same amount o f money, hut had been paid weekly instead of daily. Seco 'd . some 
pilots were only paid for half a day when they only worked half a day. Based on 
these two simple facts, the judge concluded that the pilots should have been paid 
overtime. There is nothing about these findings that show that Hageland pilots were 
mistreated.

Hageland Aviation Services provides a good case study o f the need for Senate 
Bill 105. Hageland Aviation Services was started by ». ke Hageland. Mike came to 
Alaska from Minnesota in 1972, to be a pilot. He flew for two small carriers in rural 
Alaska from 1972 to 1981. In 1981, with one airplane, he started Hageland Aviation 
Services, which provided air charter service from Mountain Village to anyplace in 
Alaska. Most travel was in the Yukon Kuskokwim Valley. Living in Mountain 
Village from 1976 to 1990, he flew literally hundreds o f  medivac flights to the 
regional hospital in Bethel night or day in all kinds o f weather. He gradually bought 
more airplanes and expanded the service to Bethel. In 1990, Mike joined up with Ron 
and James Tweto who were operating a single plane charter service in Unalakleet. 
Together they expanded Hageland Aviation Services further. By 2004, Hageland had 
bases in Aniak, Bethel, St. Mary’s, Unalakleet, Nome, Kotzebue, and Barrow with 
scheduled flights to over 70 villages from these hubs. Today. Hageland Aviation 
employs over 180 people, including 60+ pilots.

•  W hen Hageland Aviation started operating in 1981, most companies paid their
pilots by the flight hour. That means the pilots got paid for a lot o f hours in the 
summer months, but not much in the winter. Hageland is one o f the first local airlines 
to start paying pilots a monthly salary so that they would not starve in the winter time. 
By the mid-1990s, Hageland restructured the pay again so that pilots could take more 
time off. Instead o f working throughout die month, the pilots were scheduled to work 
only 20 days each month followed by 10 days off, but still at the same monthly salary. 
In July 2000, the schedule was changed again to an even more favorable schedule for 
the pilots -  a 15-day on and 15-day off work schedule, still at the same monthly 
salary.

The only problem with the monthly salary was that some pilots complained 
that they got paid the same for flying 15 or 16 days in a month that another pilot got 
paid for flying only 14 days. To solve this problem, Hageland converted the monthly 
salary to daily salary so that pilots got paid for every day that they flew. The pilots 
seemed to be happy with this arrangement and no one complained. Yet it is this very 
pay system, developed for the benefit o f  the pilots, which the plaintiffs' lawyers have 
attacked as being in violation o f the Alaska Wage and Hour Act.

The end result o f the lawsuit against Hageland is that a good corporate citizen 
that has paid its pilots fairly and provides an essential service in bush Alaska, could

[29098-OlXn.'AA050520.0«7] -4 - 2r 5/05
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face bankruptcy because o f a technical violation o f a law that was never intended to 
apply to i t  This injustice can be corrected with the passage o f Senate B ill 105. I urge
you to pass it.

[2909S-0001/AA050520.007] -5- 2/25.05
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January 7, 2o05 

VIA DHL

Senator R; ph Seekins, Chair 
Senate Judi :rry Committee 
State Capitol, Room 125 
Juneau, Alaska 99801-1182

Representative Lesil McGuire, Chair 
House Judicia y Committee 
State Capitol, Room 118 
Juneau, Alaska 99801-1182

Re: A irline  P ilot E x em ptio n  F ro m  O v e rtim e

Dear Senator Seekins and Representative McGuire:

Enclosed is a men orandum outlining the history of the airline pilot exemption from 
overtime under both federal and state law. As you know, the Alaska Legislature 
passed SB 54/HB 9-1 in 2003 which amended the Alaska Wage and Hour Act to 
provide for an express exemption from Alaska law for flight crew members of air 
carriers. This provision codified what had been the Alaska Department of Labor 
policy since the mid-80's.

Unfortunately, the prior law did not include a provision making it retroactive. As a 
result, there are still three pending lawsuits brought by pilots against various airlines 
seeking overtime. This problem could be resolved w ith a simple amendment to 
existing law making the pilot exemption retroactive. 1 have explained the background 
of this in more detail in the attached memo, but the amendment that I propose would 
read as follows:

[29098-0001/AA050070.004]
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Page 2

AS 2 3 .10.060(d)( 19) is hereby am ended as follow s: This section 
applies retrospectively: (1) to all work perform ed after 
January 1, 2000; and (2) to all pending adm inistrative and 
judicia l actions under AS 2 3 .10.060(b) that are not resolved by 
final court judgm ent or adm inistrative decision on the effective 
date o f  this Act.

I f  you need any additional inform ation, please do not hesitate to contact me.

TM D :m lc 
Enclosure 
cc: JenJerry M ackie

[29098-0001/AA050070.0041 01/07/05
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I'O: Senator Ralph Seekins and Rep. Lesil McGuire

FROM: Tom Daniel

RE: History of Pilot Exemption from Overtime

Janu ary  7, 2005

Since 1949, pilots of airlines governed by the Railway Labor Act have been exempt 
from the overtime provisions of the federal overtime law (the Fair Labor Standards 
Act). (This includes all air carriers engaged in interstate or foreign commerce or that 
transport U.S. mail, as well as air freight forwarders owned or controlled by such 
carriers.)

Until 2003. there was no similar exemption under the Alaska overtime law, the 
Alaska Wage and Hour Act. However, in 1980, the Alaska Attorney General issued 
an opinion concerning whether air carriers operating in the state of Alaska were 
subject to the state overtime law. He concluded that the flig h t crews o f  interstate 
carriers were not subject to the state overtime law. Exhibit 1.

Based on the Attorney General's opinion, the Alaska Department of Labor 
consistently has taken the position that pilots of interstate air earners, including in­
state carriers that haul U.S. mail, are exempt from the state overtime law. In 1986, the 
Department sent an opinion letter to the Alaska Air Carriers Association, in which it 
stated that state overtime law did not apply to pilots of commuter aircraft and air taxi 
pilots if they were involved in "interstate transportation of passengers and/or 
substantial hauling of the mail." Exhibit 2. The Department has followed that policy 
up to the present day. Exhibit 3.

Based on the federal exemption and the state's policy that pilots were exempt from 
overtime, most Alaska based air cai.iers have never paid overtime to their pilots. 
Instead, the carriers have used various pay methods, including payment by the flight 
hour, fixed monthly salaries, payment by the flight day, or combinations of these 
methods. Alaska air carriers need the flexibility to adopt unusual pay systems for 
pilots because their flight schedules must adapt to the harsh weather conditions and 
remote locations of Alaska. Overtime rules are designed for fixed schedules, not the 
ever changing schedules necessary to adapt to the flying conditions in Alaska.

Despite the Department ok Labor’s policy, some plaintiffs' lawyers argued that pilots 
were not exempt from t̂ate overtime. In the late nineties, they began to file lawsuits 
on behalf of pilots c> >ii ling .he right to be paid overtime. The first reported case was

l/AA0500/0 007|
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Era Aviation v. iin tifors , decided by the A laska Suprem e C ourt in 2000. A lthough 
the pilot there lost her overtim e claim , uncertainty rem ained regarding the 
applicability o f  state overtim e law to pilots o f  A laska air carriers. S ince that tim e, at 
least three law suits have been filed against A laska air carriers claim ing overtim e pay 
on b ehalf o f  pilots.

B ecause o f  this uncertainty, in 2003, the Legislature passed SB 54/H B 94, w hich 
am ended the A laska W age and H our A ct to codify D epartm ent o f  Labor policy and 
m ake clear that pilots were exem pt from state overtim e requirem ents. The House 
sponsor o f  the am endm ent, Rep. M asek, declared in her sponsor statem ent, "[t]his 
legislation was introduced to codify w hat is existing D epartm ent o f  Labor policy" and 
"sim ply puts in statute w hat is existing policy and exem pts flight crew  from 
overtim e." Exhibit 4. See also  R em arks o f  Rep. A nderson (bill so lid ifies the 
exem ption so it cannot be successfully  challenged in court). Exhibit 5. Sim ilarly, the 
Senate sponsor. Sen. O lson, stated that the purpose o f  the am endm ent was to "bring 
certainty to the in terpretation o f  existing federal and state w age and hour statutes" 
because "[s]everal A laska court decisions have raised a question about the correct 
application o f  slate w age and hour laws and the application o f  the overtim e 
exem ptions" for flight crew s. Exhibit 6.

The 2003 law tracks the language o f  the exem ption for pilots under federal law. It 
reads:

AS 23.10.060(d) [the overtim e exem ption section] is am ended by 
adding a new paragraph to read:

(19) w'ork perform ed by a flight crew  m em ber em ployed by an air 
carrier subject to 45 U.S.C. 181 - 188 (subchapter II o f  the Railw ay 
Labor Act); in this paragraph, "flight crew " m eans the pilot, co-pilot, 
flight engineer, and flight attendants.

Exhibit 7. The am endm ent w'as signed by the G overnor on April 22, 2003, and 
becam e effective on Ju ly  16, 2003.

U nfortunately, the law did not include a provision m aking it retroactive. Therefore, it 
m ay not bar law suits for overtim e for the time period before the effective date o f  the 
law. In fact, in the law suit against Hageland A viation Services, Judge M ichalski ruled 
that w iiile the new law does exem pt Hageland pilots from the overtim e provisions o f 
the A laska W age and H our A ct, it only does so fo r  the period after the effective date 
o f  the law, July 16, 2003. Thus, this law suit and two others go on. And because these 
lawsuits arc class actions, the air carriers face claim s that can total millions.

The legislature could still pass a law m aking the exem ption retroactive, w hich should 
clarify that the L egislature intended to apply the pilot exem ption to all pending 
lawsuits. 1 have attem pted to draft language that accom plishes tw o purposes. First, it
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provides that the exem ption applies to any claim  that a pilo t o f  any airline m ight m ake 
based on w ork perform ed before the pilot exem ption w as passed, but w hich is not yet 
barred by the tw o-year statu te o f  lim itations. Second it c learly  provides that the 
exem ption applies to all pending cases:

AS 23.10.060(d)(19) is hereby amended as follows:

This section applies retrospectively: (1) to all work performed after January 1, 
2000; and (2) to all pending administrative and judicial actions under AS 
23.10.060(b) that are not resolved by final court judgment or administrative 
decision on the effective date o f  this act.

T M D : t m d
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D e a r  C o m m is s io n e r  O rb e c k :

You h a v e  i n q u i r e d  w h e th e r  t h e  D e p a r tm e n t  o f  L a b o r

m ay e n f o r c e  t h e  m a n d a to r y  o v e r t i m e  p r o v i s i o n  o f  t h e  A la s k a

T h e a n s w e r  t o  y o u r  q u e s t i o n  d e p e n d s  u p o n  t h e  n a t u r e  o f  t h e

i n d i v i d u a l  e m p lo y e e ,  t h e  e x i s t e n c e  o r  n o n e x i s t e n c e  o f  a v a l i d

e m p lo y e e s ,  w h e th e r  t h e  a i r  c a r r i e r  o p e r a t e s  i n t r a s t a t e  o r  

i n t e r s t a t e ,  an d  f i n a l l y ,  w h e th e r  t h e  a p p l i c a t i o n  o f  s t a t e  

l a w  w o u ld  c r e a t e  a b u r d e n  u p o n  i n t e r s t a t e  c o m m e rc e .1 /

1 /  S p e c i f i c a l l y  n o t  a d d r e s s e d  i n  t h i s  m em orandum  i s  t h e  q u e s t i o n  
o f  w h e th e r  b y  t h e  u s e  o f  " f l e x - t i m e  c o n t r a c t s " ,  ^n  e m p lo y e r  m ay 
a v o id  t h e  m a n d a to r y  p a y m e n t  o f  o v e r t i m e  t o  t h o s e  e m p lo y e e s  who 
w o rk  i r r e g u l a r  w e e k ly  o r  d a i l y  h o u r s .  T h a t  i s s u e  i s  c u r r e n t l y  
b e f o r e  t h e  S u p rem e  C o u r t  o f  A la s k a  i n  t h e  c a s e  o f  S t a t e  o f  
A la s k a  v .  B e c h t e l ,  I n c . ,  S up rem e C o u r t  N o. 4 1 3 9 . S e e  a l s o , 
A t t o r n e y  G e n e r a l ' s  O p in io n  d t e d  F e b r u a r y  1 0 , 1 9 7 8 .

W age a n d  H o u r A c t  (AS 2 3 .1 0 .0 6 0 - 1 5 0 )  w i t h  r e s p e c t  t o  e m p lo y -
•  , 

e e s  o f  a i r  c a r r i e r s  o p e r a t i n g  w i t h i n  t h e  S t a t e  o f  A l a s k a .

e m p l o y e r 's  b u s i n e s s ,  t h e  n a t u r e  o f ' j t o r k  p e r f o r m e d  o y  t h e

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  b e tw e e n  t h e  e m p lo y e r  a n d  i t s

Exhibit



T h «  H o n o r a b l e  E d m u nd  O r b e c k
C o m m i s s i o n e r
D e p a r t m e n t  o f  L a b o r

A p r i l  1 5 ,  1 9 8 0
P a g e  2

I

THE RELATIONSHIP BETWEEN THE FEDERAL 
FAIR LABOR STANDARDS ACT AND THE ALASKA WAGE AND HOUR ACT

The F e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t o f  1 9 3 8 , 29 

U .S .C .  SS 2 0 1 - 2 1 9 ,  s p e c i f i c a l l y  e x e m p ts  f ro m  t h e  o p e r a t i o n  o f  

t h e  m a n d a to r y  o v e r t i m e  p r o v i s i o n  (5 2 0 7 ) " a n y  e m p lo y e e  o f  a 

c a r r i e r  b y  a i r  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  SS 1 8 1 -1 8 8  o f  

T i t l e  4 5 "  29 U .S .C .  5 2 1 3 ( b ) ( 3 ) .  T he A la s k a  Wage an d  H our 

A c t ,  AS 2 3 .1 0 .0 5 0  e t  s e q . c o n t a i n s  n o  s u c h  e x e m p t i o n . 2 /

. I n  p a s s i n g  t h e  F a i r  L a b o r  S t a n d a r d s  A c t C o n g r e s s  

d i d  n o t  i n t e n d  t o  f o r e c l o s e  a l l  a t t e m p t s  by  t h e  i n d i v i d u a l  

s t a t e s  t o  r e g u l a t e  w a g e s  a n d  h o u r s .  T he A c t  i t s e l f  s t a t e s  

t h a t  n o n e  o f  i t s  maximum h o u r s  p r o v i s i o n s  o p e r a t e s  t o  e x c u s e  

n o n c o m p l ia n c e  b y  e m p lo y e r s  w i t h  a n y  s t a t e  la w  w h ic h  e s t a b l i s h e s  

a  h i g h e r  s t a n d a r d .  I t  i s  o n l y  w h e re  t h e  s t a n d a r d s  s e t  b y  t h e  

FLSA a r e  h i g h e r  t h a n  t h e  c o m p a r a t i v e  s t a t e  s t a n d a r d s  t h a t  t h e  

A c t  s e r v e s  t o  p r e e m p t  t h e  s t a t e  a c t i v i t y .  H .R . R ep. N o. 2 1 8 2  

a t  15 ( 7 5 th  C o n g . ) . S ee  a l s o  E a s t e r n  S u g a r  A s s o c i a t e s  v .

P e n a , 222 F .2 d  934 ( 1 s t  C i r .  1 9 5 5 )?  R iv e r a  v .  D iv . o f  I n d u s ­

t r i a l  W e l f a r e , 71 C a l .  R p t r .  73 9  ( 1 9 6 8 ) ;  29 C .F .R . S 7 7 8 .5 .  . 

T h u s , m e r e l y  b e c a u s e  t h e  f e d e r a l  la w  e x e m p ts  a i r l i n e  e m p lo y e e s

2 /  T he A la s k a  A c t ,  w h ic h  i s  b a s e d  u p o n  t h e  F e d e r a l  F a i r  L a b o r  
S t a n d a r d s  A c t ,  M c G in n is  v .  S t e v e n s ,  543 P . 2d 1 2 2 1 , 1238 ( A la s k a  
1 9 7 5 ) ,  o r i g i n a l l y  c o n t a i n e d  t h e  a i r l i n e  e x e m p t io n .  ( S e c .  3 , 
c h .  171  SLA 1 9 5 9 .)  H o w e v e r , t h e  A c t w as am end ed  i n  1 9 7 0  t o  
e l i m i n a t e  t h a t  e x e m p t io n .  (S e c .  1 , c h .  243 SLA 1 9 7 0 , e f f e c t i v e  
O c to b e r  3 1 , 1 9 7 0 .)



f ro m  m a n d a to r y  o v e r t i m e  e n t i t l e m e n t ,  i t  d o e s  n o t  f o l l o w  a u t o ­

m a t i c a l l y  t h a t  t h e  s t a t e  law  m u s t  do  l i k e w i s e .  H e r e ,  t h e  

S t a t e  s e e k s  t o  c o m p e l a i r  c a r r i e r s  t o  p a y  o v e r t i m e  t o  t h o s e  

e m p lo y e e s  who h a v e  w o rk ed  i n  e x c e s s  o f  e i g h t  h o u r s  p e r  d a y  o r  

40  h o u r s  p e r  w e e k . C l e a r l y ,  t h e  S t a t e  a c t  h a s  s e t  a  s t a n ­

d a r d  w h ic h  i s  c o n s i d e r a b l y  h i g h e r  t h a n  t h e  c o m p a r a t i v e  f e d e r a l  

p r o v i s i o n  s i n c e  t h e  f e d e r a l  la w  d o e s  n o t  c o n t a i n  a n  e i g h t  h o u r  

w o rk  d a y  l i m i t a t i o n .

A c c o r d i n g l y ,  i n  l i g h t  o f  t h e  a u t h o r i t y  r e c i t e d  

a b o v e ,  a n d  c o n s i s t e n t  w i t h  t h e  S t a t e  o f  A l a s k a 's  c u r r e n t  p o s i ­

t i o n  i n  S t a t e  o f  A la s k a  v .  B e c h t e l ,  I n c .  S u p rem e  C o u r t  N o . 4 1 3 9 ,  

p r e s e n t l y  p e n d in g  b e f o r e  t h e  A la s k a  S u p rem e  C o u r t ,  we f e e l  

t h a t  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  d o e s  n o t  e x p r e s s l y  p r e e m p t  t h e  

A l a s k a  Wage a n d  H our A c t  on t h e  q u e s t i o n  o f  w h e th e r  a i r l i n e  • 

e m p lo y e e s  a r e  e x c lu d e d  fro m  t h e  m a n d a to r y  o v e r t i m e  d i r e c t i v e

o f  AS 2 3 . 1 0 . 0 6 0 .  A s u b s t a n t i a l  q u e s t i o n  r e m a i n s ,  h o w e v e r ,
\

a s  t o  w h e th e r  t h e  S t a t e  A c t h a s  b e e n  n o n e t h e l e s s  o r e e m p te d  

t h r o u g h  e n a c tm e n t  a n d  o p e r a t i o n  o f  t h e  F e d e r a l  R a i lw a y  L a b o r  

A c t ,  45 U .S .C .  SS 1 5 1 -1 8 8 .

I I

THE RELATIONSHIP OF THE RAILWAY 
LABOR ACT TO THE ALASKA WAGE AND HOUR ACT

T h e r e  a r e  tw o c o n f l i c t i n g  l i n e s  o f  r e a s o n i n g  c o n ­

c e r n i n g  t h e  im p a c t  o f  t h e  R a i lw a y  L a b o r  A c t u p o n  a t t e m p t e d  

s t a t e  r e g u l a t i o n  o f  w a g e s  a n d  h o u r s  i n  i n d u s t r i e s  s u b j e c t

T h e  H o n o r a b l e  E dm und  O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  3
D e p a r t m e n t  o f  L a b o r



T h e  H o n o r a b l e  Edm und O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  4
D e p a r t m e n t  o f  L a b o r

t o ,  o r  a r g u a b l y  s u b j e c t  t o ,  t h e  R a i lw a y  L a b o r  A c t .  E a ch  

f i n d s  i t s  s o u r c e  i n  an  o p i n i o n  o f  t h e  U n i t e d  S t a t e s  S u p rem e 

C o u r t .

I n  T e r m in a l  R a i l r o a d  A s s o c i a t i o n  o f  S t .  L o u i s  v .  

B r o th e r h o o d  o f  R a i l r o a d  T r a in m e n , 318 U .S . 1 (1 9 4 3 ) t h e  S u p re m e  

C o u r t  a d d r e s s e d  a c l a im  b y  t h e  a p p e l l a n t  R a i l r o a d  A s s o c i a t i o n  

t h a t  t h e  I l l i n o i s  Com m erce C o m m is s io n 's  o r d e r  r e q u i r i n g  t h e  

A s s o c i a t i o n  t o  p r o v i d e  c a b o o s e s  f o r  i t s  t r a i n  e m p lo y e e s  w as 

i n v a l i d  b e c a u s e  t h e  f i e l d  i n  w h ic h  t h e  s t a t e  h a d  a t t e m p t e d  r e g u ­

l a t i o n  w as  o n e  w h ic h  h a d  b e e n  p r e e m p te d  by  t h e  f e d e r a l  g o v e r n ­

m e n t u n d e r  t h e  t e r m s  o f  t h e  R a i lw a y  L a b o r  A c t .  The C o u r t  w as 

n o t  p e r s u a d e d  b y  t h e  A s s o c i a t i o n ' s  a r g u m e n t .  I n  u p h o ld in g  

t h e  C o m m is s io n 's  o r d e r ,  t h e  C o u r t  d e c l a r e d  t h a t :

t h e  R a i lw a y  L a b o r  A c t ,  l i k e  t h e  N a t i o n a l  L a b o r  
R e l a t i o n s  A c t ,  d o e s  n o t  u n d e r t a k e  g o v e r n m e n ta l  
r e g u l a t i o n  o f  w a g e s ,  h o u r s ,  o r  w o rk in g , c o n d i ­
t i o n s .  I n s t e a d ,  i t  s e e k ^  t o  p r o v i d e  a m ean s 
b y  w h ic h  a g r e e m e n t  m ay be  r e a c h e d  w i t h  r e s p e c t  
t o  th e m . T he n a t i o n a l  i n t e r e s t  e x p r e s s e d  by  
t h o s e  a c t s  i s  n o t  p r i m a r i l ”  i n * t h e  w o rk in g  
c o n d i t i o n s  a s  s u c h .  So f a r  a s  t h e  A c t  i t s e l f  
i s  c o n c e r n e d  t h e s e  c o n d i t i o n s  may b e  a s  b ad  a s  
t h e  e m p lo y e e s  w i l l  t o l e r a t e  o r  be m ade a s  g o o d  
a s  t h e y  c a n  b a r g a i n  f o r .  T he A c t d o e s  n o t  f i x  
a n d  d o e s  n o t  a u t h o r i z e  a n y o n e  t o  f i x  g e n e r a l l y  
a p p l i c a b l e  s t a n d a r d s  f o r  w o r k in g  c o n d i t i o n s .
T he f e d e r a l  i n t e r e s t  t h a t  i s  f o s t e r e d  i s  t o  s e e  
t h a t  d i s a g r e e m e n t  a b o u t  c o n d i t i o n s  d o e s  n o t  
r e a c h  t h e  p o i n t  o f  i n t e r f e r i n g  w i th  i n t e r s t a t e  
co m m erc e .

318 U .S . a t  6 . S e e  a l s o  W i l l i a m s  v .  J a c k s o n v i l l e  T e r m in a l

C o . , 315  U .S . 386 ( 1 9 4 2 ) ,  r e h e a r i n g  d e n j  . d , 315 U .S . 830 ( 1 9 4 2 ) /  

B r o th e r h o o d  o f  L o c o m o tiv e  E n g in e e r s  v .  B a l t im o r e  & O h io



R a i l r o a d  C o . , 372 U .S . 284 ( 1 9 6 3 ) ;  B a l t i m o r e  i  O h io  R a i l r o a d  

C o . v .  C o m m on w ealth  o f  P e n n s y l v a n i a / 334 A .2d 636 ( P a .  1 9 7 5 ) ,  

a p p .  d i s m 'd  f o r  w a n t o f  s u b s ,  f e d ,  q u e s . , 4 2 3  U .S . 806 ( 1 9 7 5 ) ;  

G ib b o n s  v .  K a n s a s  C i t y  S o u t h e r n  R a i lw a y  C o . , 34 CCH L a b o r  

C a s e s ,  11 7 1 ,2 7 6  100  S o . 2d 319  (L a . 1 9 5 7 ) .

n 1 9 5 7 , t h e  U n i t e d  S t a t e s  S u p re m e  C o u r t  h a d  o c c a s i o n  

t o  a g a i n  e x a m in e  t h e  r e l a t i o n s h i p  b e tw e e n  t h e  R a i lw a y  L a b o r  

A c t  a n d  t h e  r e g u l a t i o n  b y  s t a t e s  o f  w o rk in g  c o n d i t i o n s  i n  

a f f e c t e d  i n d u s t r i e s .  C a l i f o r n i a  v .  T a y l o r , 353 U .S .  553  (1 9 5 7 )  

i n v o l v e d  t h e  q u e s t i o n  o f  w h e th e r  t h e  R a i lw a y  L a b o r  A c t  o p e r a t e d  

t o  r e q u i r e  t h a t  t h e  t e r m s  o f  a c o l l e c t i v e  b a r g a i n i n g  a g r e e ­

m e n t  b e tw e e n  a s t a t e - o w n e d  a n d  o p e r a t e d  r a i l r o a d  a n d  i t s  em­

p l o y e e s  w o u ld  p r e v a i l  o v e r  c o n f l i c t i n g  p r o v i s i o n s  o f  s t a t e  

c i v i l  s e r v i c e  la w . The C o u r t  h e l d  t h a t  i t  d i d .  T e r m i n a l  R a i l ­

r o a d  A s s o c i a t i o n  v .  B r o th e r h o o d  o f  R a i l r o a d  T r a in m e n ,  s u p r a , 

w a s  d e f i n i t i v e l y  d i s t i n g u i s h e d .  The C o u r t  s t a t e d  t h a t  t h etf
s t a t e  r e g u l a t i o n  i n  T e r m in a l  h a d  w i t h s t o o d  c h a l l e n g e  b e c a u s e  

i t  w as d i r e c t e d  a t  t h e  e s t a b l i s h m e n t  o f  " r e g u l a t i o n s  g o v e r n in g  

s a f e t y  a n d  h e a l t h  an d  w as n o t  c o n c e r n e d  w i th  t h e  r i g h t  s e c u r e d  

b y  f e d e r a l l y  p r o t e c t e d  c o l l e c t i v e  b a r g a i n i n g .  353 U .S . a t  5 6 0 . 

A c c o r d i n g l y ,  i t  w as o u t s i d e  o f  t h e  s c o p e  o f  t h e  R a i lw a y  L a b o r  

A c t .  I n  T a y l o r , on  t h e  o t h e r  h a n d , t h e  s t a t e  w as a t t e m p t i n g  

t o  r e g u l a t e  w o rk in g  c o n d i t i o n s  n o t  s p e c i f i c a l l y  o r  d i r e c t l y  

c o n n e c t e d  t o  t h e  m a in t e n a n c e  o f  h e a l t h  o r  s a f e t y ,  i n  c o n t r a -

• T h e  H o n o r a b l e  E d m u nd  O r b e c k  A p r i l  1 5 ,  1 9 8 0
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v e n t i o n o f  an  e x p r e s s  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  T h a t  

p r a c t i c e  w as n e t  p e r m i s s i b l e ,  s a i d  t h e  C o u r t ,  s i n c e  b y  m e a n s  

o f  t h e  R a i lw a y  L a b o r  A c t ,  C o n g r e s s  had  p r e e m p te d  t h e  f i e l d  

o f  e r a p lo y e r - e m p lo y e e  b a r g a i n i n g  a g r e e m e n t s  i n  a l l  " a f f e c t e d  

i n d u s t r i e s " .  T he k e y  f a c t o r  i s  t h e  e x i s t e n c e  o f  a  v a l i d  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  W here s u c h  a n  a g r e e m e n t  

e x i s t s ,  i t s  t e r m s  m u s t p r e v a i l  o v e r  i n c o n s i s t e n t  s t a t e  l e g i s ­

l a t i o n .  S e e  a l s o  U n i te d  A i r l i n e s ,  I n c .  v .  I n d u s t r i a l  W e l f a r e  

C o m m is s io n , 28 C a l .  R p t r .  2 3 8  ( 1 9 6 3 ) ;  R a i lw a y  E m p lo y e e s*  

D e p a r tm e n t  v .  H a n s o n , 351  U .S .  225  ( 1 9 5 1 ) ;  P a n  A m e r ic a n  W o rld  

A irw a y s  v .  D i v i s i o n  o f  L a b o r  Law E n f o r c e m e n t , 203 F . S u p p . 324 

(N .D . C a l .  1 9 6 2 ) .

I t  w o u ld  seem  t o  u s  t h a t  t h e  T a y l o r  l i n e  o f  c a s e s  

i s  m o re  c l e a r l y  c o n t r o l l i n g  i n  t h i s  i n s t a n c e .  I n  a t t e m p t i n g  

t o  c o m p e l t h e  p a y m e n t o f  o v e r t i m e ' ^  i n t e r s t a t e  a i r  c a r r i e r s  

t o  e m p lo y e e s  c o v e r e d  by  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w h ic h  

p r o v i d e  o t h e r w i s e  t h e  S t a t e  i s  i n t e r f e r i n g  w i t h  a n  a g r e e m e n t  

w h ic h  h a s  " t h e  im p r im a tu r  o f  f e d e r a l  la w  u p o n  i t " .  R a i lw a y  

E m p lo y e e s 1 D e p a r tm e n t  v .  H a n s o n , 351 U .S . a t  2 3 2 . I n  d o i n g  s o ,  

t h e  S t a t e  h a s  r u n  a f o u l  o f  t h e  p r e e m p t iv e  p r o v i s i o n s  o f  th e  

R a i lw a y  L a b o r  A c t .  I n s o f a r  a s  t h e  A la s k a  Wage a n d  H our A c t 

o p e r a t e s  t o  r e q u i r e  t h e  p a y m e n t  o f  o v e r t i m e  t o  a f f e c t e d  

e m p lo y e e s  o f  i n t e r s t a t e  a i r  c a r r i e r s  c o v e r e d  by  v a l i d  c o l ­

l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  t h a t  A c t i s  i n v a l i d  s i n c e  i t

T h e  H o n o r a b l e  Edm und O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  6
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has been preempted by the Railway Labor Act. We must s t i l l  

a sce rta in , however, which employees are "a ffected" so as to 

be exempt from the operation o f state law.

111

ACTIVITIES WHICH FALL 
WITHIN THE AIR CARRIERS EXEMPTION

The in c lu s ion  o f a ir  c a r r ie rs  (and th e ir  employees)

w ith in ' the scope o f the Railway Labor Act is  found in  subch. I I

o f  tha t Act, 45 U.S.C. SS 181-188. Section  181 provides:

A l l  o f the p rov is ion s  o f subchapter I o f th is  
chapter except section  153 o f th is  t i t l e  are 
extended to and s h a ll cover every common ca r­
r ie r  by a i r  engaged in  in te rs ta te  or fo re ign  
commerce, and every c a r r ie r  by a i r  transporting  
m ail fo r  or under contract w ith  the United 
States Government, and every a i r  p i lo t  or other 
person who performs any work as an employee or 
subordinate o f f i c i a l  o f such c a r r ie r  or c a r r ie r s ,  • 
subject to i t s  or th e ir  continu ing  au thority  to 
superv ise and d ir e c t  the manner o f rend ition  o f 
h is  serv ice .

'cf? j
C le a r ly ,  any commercial a i r l in e  operating in to  or out o f  A laska

f a l l s  w ith in  the language of the Railway*Labor Act. Equa lly  
" * 

c le a r ly ,  p i lo t s  (expressly) and other members o f the f l ig h t

crew (by im p lica tion ) are covered by the a ir  c a rr ie r  pro­

v is io n s  o f the Railway Labor Act and thus f a l l  outside the 

purview o f the Alaska Wage and Hour Act, a t le a s t in so fa r as 

the payment o f overtime is  concerned. However, a p p lica t io n  

o f the Railway Labor Act to any other employees of an a i r  

c a r r ie r  depends upon an ana lys is  o f sec. 181 o f the fede ra l 

A ct and s p e c if ic a l ly  upon the d e f in it io n  o f the term "emolovee"



contained there in .

The Railway Labor A ct was enacted fo r the purpose 

o f avo id ing  .the in te rrup tion  o f commerce caused by labo r d is ­

putes and o f assuring unimpeded c o n t in u ity  o f transpo rta tion  

opera tions. W illiam s v. Ja ck so n v ille  Terminal C o ., 315 U.S. 

586 (1942), reh. denied, 315 U.S. 830 (1942); Nationa l A i r ­

lin e s ,  Inc. v. In te rna tiona l A sso c ia t io n  of M ach in ists & 

Aerospace Workers, 308 F. Supp.' 179 (S.D. F la . 1970), r e v 1d 

on other grounds 430 F.2d 957 (5th C ir .  1970), ce rt, denied 

400 U.S. 992 (1971); Pan Am World A irways, Inc. v. United 

Brotherhood o f Carpenters & Jo in e rs  o f America, 321 F.2d 217 

(9th C ir .  1963), c e rt, denied 376 U.S. 964 (1964). To tha t 

end the Railway Labor Act has d ir e c t  a p p lic a t io n  on ly  to 

those employees o f the c a r r ie r  whose work bears a d ire c t

re la t io n s h ip  to the transpo rta tion  a c t iv i t ie s  o f the c a r r ie r .
y

In te rn a t io n a l Longshoremen’ s A sso c ia t io n , AFL-CIO v. North 

C a ro lin a  S tate  Po rt A u th o r ity , 370 F. Supp. 33 (E.D.N.C. 1974), 

a f f ' d , 511.F . 2d 1007 (4th C ir .  1974); Roland v. United A ir l in e s ,  

I n c . , 75 F. Supp. 25 (N.D. 111. 1947). The mere fa c t that 

some o f an employer's a c t iv i t ie s  are re la ted  to transporta tion  

does not au tom atica lly  subject a l l  o f tha t employer's a c t iv i t ie s  

to the Railway Labor Act. Instead, each a c t iv it y  must be 

s c ru t in iz e d  in d iv id u a lly  to see i f  the s p e c if ic  a c t iv it y  bears
i

the necessary re la t io n  to transpo rta ion . Jackson v. Northwest

T h e  H o n o r a b l e  E d m u nd  O r b e c k  A p r i l  1 5 ,  * 9 8 0
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A ir l in e s , 70 F. Supp. 501 (M.D. Minn. 1947), a f f 'd  185 F.2d 

74 (8th C ir .  1950), ce rt, denied 342 U.S. 812 (1951). Whether 

. a p a r t ic u la r  employment s itu a t io n  s a t is f ie s  the re q u is ite  nexus 

te s t  is  a question o f fa c t which must be separate ly examined 

in  each case. Edwards v. Southern Railway C o ., 258 F. Supp.

212 (E.D. B.C. 1966). W?** 5 *  ^  ^

Therefore, the Department o f Labor is  w e ll advised 

to c lo s e ly  in ves tig a te  and analyze each employee's a c t iv i t y  

in  Order to ascerta in  whether the a c t iv it y  bears a su b s ta n t ia l 

and d ir e c t  re la t io n sh ip  to the tran spo rta t ion  a c t iv i t ie s  o f

the employer. Any employment a c t iv i t ie s  which f a i l  to s a t is f y
«

t h is  requirement f a l l  outside o f the coverage of sec. 181 o f 

the Railway Labor Act and thus are sub ject to  state re g u la t io n  

un less the attempted regu la tion  i s  otherw ise barred by o pe ra t io n  

o f the Commerce Clause of the United S tates C on stitu tion .

IV v %

COMMERCE CLAUSE RAMIFICATIONS 

A rt. I ,  sec. 8, c l . 3 o f the United States C o n s t itu t io n  

con fers upon Congress the power "to regu la te  commerce w ith  

fo re ign  nations, and among severa l s ta te s , and w ith the Ind ian 

t r ib e s ."  Since there is  a na tiona l in te re s t  in  the free  flow  

o f in te rs ta te  commerce, Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 

(1824); Bibb v. Navaho Fre igh t L ines, I n c . , 359 U.S. 520 (1959), 

the Supreme Court, under the auspices o f the Commerce C lause, 

w i l l  s t r ik e  down any state law which serves to su b s ta n t ia lly

) I

T h e  H o n o r a b l e  E dm und  O r b e c k  A p r i l  1 5 /  1 9 8 0
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impede tha t n a t io n a l in t e r e s t .  Southern P a c i f ic  Company v . 

A r izo n a , 325 U.S. 761 (1945). Under the Commerce Clause 

s ta te s  have f u l l  u n b r id le d  re g u la to ry  a u th o r ity  over in t r a ­

s ta te  systems. Gibbons v. Ogden, sup ra . In te rs ta te ,  however, 

a s ta te  has no re g u la to ry  a u th o r ity  except when exe rc ised  fo r  

the purpose o f  advancing a j u d i c i a l l y  recognized le g it im a te  

lo c a l in t e r e s t  and o n ly  so long as 4 he re g u la t io n  does not 

unduly burden in te r s ta te  commerce. The paramount recognized 

le g it im a te  s ta te  in t e r e s t  i s  the s t a te 's  management o f  the 

heaLth and sa fe ty  o f  i t s  c i t iz e n s .  Smith v. Alabama, 124 U.S. 

165 (1888) . However, in  cases where an impediment to the free  

flow  o f commerce r e s u lt s  from the s t a t e 's  enforcement o f i t s  

own laws, the monetary or economic in te r e s t s  o f the s ta te  o f 

her c it iz e n s  are not recogn ized  le g it im a te  lo c a l in te re s ts  

s u f f ic ie n t  to  w ithstand Commerce C lause cha llenges. Hood & Sons 

v. Dumond, 336 U . S .  525 (1949).

The impact upon in te r s ta te  commerce o f the re g u la t io n  

o f the working hours o f p i lo t s  and f l i g h t  crews by in d iv id u a l 

s ta te s  i s  obvious. S ince  the p lanes themselves move in te r -  

si.ate competing o r c o n f l i c t ‘ "g s ta te  laws governing work hours 

cou ld  r e s u lt  in  s u b s ta n t ia l a d m in is t ra t iv e  and ope ra tio n a l 

d i f f i c u l t i e s .  Such problems, in  tu rn , cou ld  jeopard ize  the 

smooch flow of  in t e r s ta te  a i r  c a r r ia g e .  S ta te  re g u la t io n  o f 

support personnel (that is  t c  say employees other than f l i g h t

The H o n o ra b le  Edmund O rb e c k  A p r i l  1 5 ,  1 9 8 0
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crews), however, would not appear to have such a d ir e c t  andj 

p o te n t ia lly  burdensome impact upon commerce. In s itu a t io n s

T h e  H o n o r a b l e  E ilm und O r b e c k  A p r i l  1 5 ,  1 9 8 0
C o m m i s s i o n e r  P a g e  11
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where the states are not preempted from exerc is ing  reg u la to ry  

au tho rity , the s ta te 's  in te re s t  in  the w e lfare  o f i t s  c it iz e n s  

i s  e n t it le d  to greater weight. Southern P a c if ic  Company v. 

A rizona, 325 U.S. at 767. In such a case courts t r a d it io n a l ly  

have balanced the strength o f the lo c a l in te re s t  aga in s t the 

impact upon in te rs ta te  commerce. P ike  v. Bruce Church, I n c . . 

397 U.S. 137 (1970). Where the state in te re s t  is  s u b s ta n t ia l,  

attempted regu la tion  does not in te r fe re  w ith the n a tio n a l 

commerce, •■’.nd no le s s  r e s t r ic t iv e  a lte rn a t iv e  e x is ts , the s ta te
i

law may be upheld. Southern P a c if ic  Company v. Arizona,

supra; Dean M ilk  Co. v. C ity  o f Madison, 340 U.S. 349 (1951)..

Such would seem to be the case where n o n - f lig h t  personnel are

concerned. For the State to  app l^ the  p ro tection s  o f i t s  wage

and hour laws to.such employees wouid not appear to r e s u lt  in

any undue burden upon in te rs ta te  commerce.
® *

V.

CONCLUSION
In summary the fo llow ing  p r in c ip le s  appear to be v a l id  

w ith respect to the au tho r ity  o f the A laska Department o f Labor 

to  enforce the mandatory overtime p rov is ion s  o f the A laska Wage 

& Hour Act in  favor o f employees of a i r l in e s  and a ir  c a r r ie r s  

operating w ith in  the State o f A laska.

/



The Honorable Edmund Orbeck
Commissioner
Department of Labor

A p r i l  1 5 ,  1 9 8 0
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1. In the case o f p i lo t s ,  f l ig h t  crews, and other

in te rs ta te  a ir  c a r r ie r  employees whose a c t iv i t ie s  are d ir e c t ly  

and s u b s ta n t ia lly  re la ted  to the transpo rta tion  a c t iv it ie s  o f 

• the c a r r ie r ,  and who are covered by a v a lid  e x is t in g  c o l le c t iv e  

bargain ing agreement or agreements wrth the c a r r ie r ,  the S ta te  

is  precluded from app ly ing i t s  overtime laws due to the preemptive 

nature o f  the Railway Labor Act.

agreements apply, crews o f in te rs ta te  a ir  c a r r ie rs  are none-

commerce c lause  im p lica t io n s  d iscussed above.

3. N o n - f lig h t personnel of in te rs ta te  c a r r ie rs  who 

are not covered by v a l id  e x is t in g  c o l le c t iv e  bargain ing agree­

ments are not exempt from sta te  law. As to those in d iv id u a ls  the 

p rov is ion s  o f s ta te  overtime law apply.

not seem to  f a l l  under the exc lus ionary  scope o f e ith e r the
*

Railway Labor Act or o f the Commerce Clause absent unusual fa c t  

s itu a t io n s . A cco rd ing ly , the pro tections o f  the Alaska Wage 

and Hour Act dea ling  w ith overtime extend to  those in d iv id u a ls .

2. In instances where no c o l le c t iv e  bargaining

the less  beyond the ju r is d ic t io n  o f state  overtime law because o f  the

4. A ir  c a r r ie r s  operating s o le ly  in tra s ta te  would

Very t ru ly  yours,

AVRUM M. GROSS 
ATTORNEY GENERAL

By:
E r ic  Olson 

A ss is tan t Attorney General

EO/cgs



BILL SHE F F IE  LO. GOVERNOR

D E P A R T M E N T  O F  L A B O R X X I  E A G LE  S T R E E T  
TOUCH 7-021
A N C H O R A G E .A L A S K A  9 9 5 1 0  
RHONE: 19071 2 6 4 2 4 X 3LABOR STANDARDS & S A F E T Y  DIVISION

S e p te m b e r  3 ,  1986

C y n th i a  A n d re c h e c k  
E x e c u t i v e  D i r e c t o r  
A la s k a  A ir  C a r r i e r s  A s s o c i a t i o n  
4 1 3 4  In g r a  S t r e e t ,  S u i t e  201
A n c h o ra g e ,  AK 99503  WHOL #53

D e a r  Ms. A n d re c h e c k :

T h i s  w i l l  a c k n o w le d g e  r e c e i p t  o f  y o u r  r e c e n t  l e t t e r  i n  w n ic n  y o u  m aoe i - r c n e r  
i n q u i r y  i n t o  t h e  e x e m p t s t a t u s  o f  " c o m m e r c i a l , p a r t  I J o  t i r  c a x i dnu  co ..M v itc r

T h e  d e p a r tm e n t  h a s  a d o p te d  t n e  p o s i t i o n  o f  tn e  U .S . D e p a r tm e n t  o f  L d D o r, a> 
s e t  f o r t h  i n  S e c t io n  1 3 ( b ) ( 3 )  o f  t h e  FLSA, 193 b  a s  a m e n d e d ; s p e c i f i c . i i \j, 
c o m m u te r  a i r c r a f t  an d  a i r  t a x i  p i l o t s  a r e  e x e m p t o n l y  i f  i n v o lv e d  in  
i n t e r s t a t e  t r a n s p o r t a t i o n  o f  p a s s e n g e r s  a n d / o r  s u o s t a n t i a l  n a u iin y  o f  u .;  
m a i l .  I f  t h e i r  a c t i v i t i e s  a r e  s o l e y  i n t r a s t a t e  o r  wi c n o u t  tn e  “m a il  n a u i i n y "  
f u n c t i o n s  th e n  t h e  e x e m p t io n s  o t h e r w i s e  e x t e n d e d  w o u io  h o c  d p j j iy .

T h e  “ f e d e r a l  p o s i t i o n "  y o u  a d d r e s s e d  in  y o u r  l e t t e r  f o r  a i r  c a r r i e r s  com we 
fo u n d  a t  S e c t io n  1 3 ( b ) ( 3 )  o f  t h e  FLSA, iy 3 d  a s  am eiiu eu  a n u  a t  s e c t i o n  cu
( b ) ( 3 )  o f  T i t l e  2 9 , U .S .C .

P l e a s e  a d v i s e  i f  we c a n  b e  o f  f u r t h e r  a s s i s t a n c e .

S in cere ly , /

D e p u ty  D i r e c t o r
L a b o r  S t a n d a r d s  A S a f e t y  D i v i s i o n  

0564w

f l y i n g .
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DEPARTMENT OF LABOR 
& WORKFORCE DEVELOPMENT

WAGE AND HOUR ADMINISTRATION 
LABOR STANDARDS & SAFETY DIVISION

Peter Nosek
B irch/ Horton/ B it tn e r  and Cherot 
1127 West Seventh Avenue 
Anchorage/ AK 99501-3399

»01 Cagle Street, M e  301
P.O. Box 107021
Anchorage, Ah$ko 99810-702) 
Phone: (907) 289-4900 
Fax: (907) 289*4916

TONY KNOWlia, OOVWRNOF

Hay 10, 2002

Dear Mr. Nosek:

In  response to your in qu iry  o f May 8 concerning the issue o f  
fe d e ra l preemption o f the Alaska Wage and Hour A ct (AWHA) t  
p lease re fe r  to the attached AG Opinion from E r ic  Olson dated 
A p r i l  15/ 1980.

In  b r ie f /  Olson advised the department that:

1. P i lo t s /  fJ ig h t  crews and other in te rs ta te  c a r r ie r  employees 
whose a c t iv it ie s  are d ir e c t ly  and su b s ta n t ia lly  re la ted  to  
the transportation  a c t iv it ie s  o f the c a r r ie r  and who are  
covered by a v a lid  e x is t in g  co lle c t iv e  bargaining agreement, 
o r agreements, are not covered by . the AWHA due to the 
preemptive nature o f the Railway Labor Act.

2. F l ig h t  crews o f in te rs ta te  ca rr ie rs  who are not subject to a  
c o l le c t iv e  bargain ing agreement are nonetheless outside the 
ju r is d ic t io n  o f the AWHA under the Commerce Clause of the  
U. S. Constitu tion .

3. N o n - flig h t employees o f in te rs ta te  c a rr ie rs  who are not 
under a c o lle c t iv e  bargaining agreement are subject to the 
AWHA.

4. A ir  c a rr ie rs  who operate so le ly  in tra s ta te  are subject to  
the AWHA.

E xhibit-----
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A t to r n e y  O leon 's  a n a ly s is  speaks f o r  i t s e l f .  S u f f ic e  i t  to  a a y  
t h a t  t h is  adv ice  s t i l l  fa sh io n s  the d e p a rtm e n t's  e n fo rcem en t 
p o s tu re  today .

I t  m ig h t be o f  in te r e s t  to  you th a t  the  AWHA o r i g i n a l l y  
c o n ta in e d  language which exempted coverage under th e  R a ilw a y  
Labo r A c t .  The o r ig in a l  v e rs io n  o f  AS 2 3 .1 0 .0 60 (6 ) was re p e a le d  
by th e  le g is la t u r e  in  1972 ( §  1 ch 45 SLA 1972 ). S u b se qu en tly , 
th e  r e v is e r  o f  s ta tu te s  dropped s e v e ra l re p ea le d  exem ptions and  
renum bered the  rem a inde r e ra s in g  any re c o rd  o f  th e  p re v io u s  
e x is t in g  exem ptions.

I hope th is  information is  h e lp fu l. I f  you have fu r th e r  
questions, do not hesita te  to contact me.

J. R. (Randy) Carr 
Ch ie f
Labor Standards4
,ab

FAMjplm
A tta chm e n t
C h ie f/2002  nay/Pe te r Nosek
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Sponsor Statement 
HB 94

“An Act exempting flight crew members of certain air carriers from overtime
pay requirements.”

This legislation was introduced to codify what is existing Department of Labor 
policy related to the treatment of a flight crew for purposes of overtime in a 
non-collective bargaining air -carrier.

Over the course of time, Alaska courts have ruled in a mixed fashion that has 
cast a cloud on how flight crews should be treated by the Wage and Hour 
Division for purposes of overtime.

This legislation simply puts in statute what is existing policy and exempts flight 
crews from overtime.

EXHIBIT 4



o
SB 5 4 -O V E R T IM E  P A Y  F O R  A IR L IN E  E M P L O Y E E S

DRAFT

C H A IR  A N D E R S O N  ann o u n c ed  tha t the  o n ly  o rder o f  business w ou ld  
b e  S E N A T E  BELL N O  54, "A n A ct ►►exempting** ^flight** #crew 4* ^m em bers* *  o f  
ce rta in  a ir  ca rrie rs  from  o v e rtim e  pay requ irem en ts."

N u m b er 0 057

S E N A T O R  D O N A L D  O L S O N , A laska  S tate  L eg is la tu re , sp o n so r o f  SB 
54, said  th e  b ill p ro v id es  certa in ty  in th e  in te rp re ta tio n  o f  
the  e x is tin g  federa l and sta te  w ag e  and h ou r s ta tu tes as they 
p erta in  to  th e  p ay m en t o f  o v ertim e  in th e  a ir transp o rta tion  
industry . B e c a u se  o f  th e ir  u n iq u e  w o rk in g  cond ition s, ^flight** 
c re w s  h av e  b een  c o n s id e red  p ro fess io n a ls  exem p t from  the 
s tan d ard  8 -h o u r w o rk d ay , 4 0 -h o u r w o rk w eek , and th e  associa ted  
o v ertim e  p ay , as req u ired  u n d er the  cu rren t sta tu tes. A long  
w ith  th e  m ax im u m  ►►flight-44 h o u rs  set by  the  Federal A v iation  
A d m in is tra tio n  [F A A ], th e se  e x e m p tio n s  at b o th  the sta te  and  
federa l level h ave  a llo w ed  the  ind u s try  to  structu re  flex ib le  
sch ed u les  fo r  Hflight** ►►crew** personnel.

S E N A T O R  O L S O N  no ted , h o w ever, tha t several A laska  cou rt 
d ec is io n s h av e  ra ised  q u es tio n s  abo u t th e  in te rp re ta tio n  o f  th e  
s ta te  w a g e  and  h o u r  law s and th e  app lica tion  o f  overtim e 
e x e m p tio n s  fo r ►►flight44 crew s. S enate  B ill 54 exp lic itly  adds 
►►flight** c re w s  to  th e  lis t o f  o ccu p a tio n s in e m p lo y m en t situations 
th a t a re  e x e m p t fro m  A lask a 's  o v ertim e  w age and  h ou r 
r e q u ire m e n t .. T h e  bill c ite s  p ro v is io n s u n der th e  federal 
R ailw ay  L a b o r  A c t that g o v e rn s  a ir carrie rs in  o rder to  p rov ide  
c o n s is te n cy  b e tw e en  federal and  sta te  app lica tio ns  o f  this 
exem p tio n . H e  u rg ed  the  c o m m itte e  to  pass SB 54 .

N u m b e r  0 224

JIM  W IL S O N , C h airm an , L eg is la tiv e  C o m m ittee , A lask a  A ir C arrie rs  
A sso c ia tio n , te s tif ied  tha t h is  g ro u p  supp o rts  p assage  o f  SB 
[54] H e sta ted  th a t the  c u rre n t p rac tice  am ong  th e  m ajority  o f  
a sso c ia tio n  ►►members** is to  a cc ep t the  in te rp re ta tio n  by  the 
A laska  D e p a rtm e n t o f  L a b o r and  W o rk fo rce  D ev elo p m en t, D iv is io n  
o f  L a b o r S tan d a rd s  and  S afe ty , W a g e  and  H o u r section , that 
►►flights c rew s are  exem p t from  o v e rtim e  ru les. T his a pp ro ach  to 
c a lcu la tin g  pay ro ll is an in d u stry  s tandard  used  in all o th e r 
s tates . D u rin g  an in fo rm al poll o f  ►►members**, it w as found  tha t EXHIBIT 5  ____
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Hflighm crews from the various AJaska-based companies prefer 
their exempt status primarily due to their employers' abilities 
to create flexible work schedules

MR. WILSON added that SB 54 brings stability to Alaska law as 
applied to »flighm crews of air carriers that are governed by the 
Railway Labor Act. Passage will ensure that the state's 
executive branch interpretation of wage and hour overtime law is 
the same as that applied by Alaska courts. The bill applies to 
the ►►flights crews of any air carrier in the state engaged in 
interstate work, foreign work, or transportation of U.S. Postal 
Service mail. The only ►►flights crews unaffected are those who 
perform work for air carriers that operate only in-state 
charter/air taxi work

Number 0403

REPRESENTATIVE GATTO asked whether this bill has any limits on 
this overtime exemption.

MR. WILSON described several variations on a Hflighm crew's 
circumstances: a 10-hour day followed by a six-hour day; very 
short days during the winter’s brief hours of daylight; very 
long hours in the summer, when the person is on duty but only 
flying part of that time, and bad weather days when the Hcrew* is 
sent home early. Mr. Wilson said this exemption from overtime 
gives air carriers the flexibility to schedule Mlightti crews. It 
allows the crews to know that they are going to get paid for a 
full day even though they didn't work the full day. He 
explained he was a pilot for many years before opening his own 
business [Coastal Helicopters, Inc].

Number 0511

MR. WILSON replied to questions from Representative Gatto about 
whether the FAA regulates the exemption of overtime and which 
employees are affected. Mr. Wilson said he can only fly a pilot 
so many hours a day and have the person on duty so many hours a 
day. He explained that aoplies to all »members« of the #flight4<
►►crew* On larger airplanes, the >fflight4< *crew*< consists of pilots, 
#flighm attendants, co-pilots, and *flighm engineers. He 
explained that ticket agents and custodians are not considered 
►►flights *crew4< and are not covered by this overtime exemption 
These workers can be scheduled for regular work hours because 
they're not getting in an airplane and leaving the base of 
operations.

Number 0631

REPRESENTATIVE GUTTENBERG asked how the Railway Labor Act
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applies to large airlines

MR WILSON replied that most of the employees on large airlines 
are covered because they do intrastate travel Alaska, through 
its courts, is the only state that has challenged the current 
wage and hour rule Other states are covered by the Railway 
Labor Act

Number 0678

CHAIR ANDERSON added that intrastate airlines such as Alaska 
Airlines and Northwest Airlines are already covered by separate 
labor agreements, so this bill does not affect them

MR WILSON, responding to a question from Representative 
Guttenberg, explained that a baggage handler moving cargo is not 
considered ►►flight* ►►crew*.

Number 0746

REPRESENTATIVE LYNN stated that in the Air Force, loadmasters 
flew on cargo planes and played a critical role in loading the 
cargo properly, doing the weight and balance calculations, and 
keeping the cargo from shifting during ►►flight*. He asked whether 
the equivalent position of a loadmaster working for cargo 
companies woulo be covered by SB 54 .

Number 0895

SENATOR OLSON said that any ►►flight* crews with loadmasters work 
for carriers that are represented by unions. In the civilian 
world, responsibility for load duties rests with the pilot in 
command.

Number 0953

REPRESENTATIVE ROKEBERG agreed, saying it's not necessary to 
include loadmasters in the bill because the cargo carriers in 
the state are usually covered by collective bargaining 
agreements.

SENATOR OLSON said the ►►flight* crews on larger air carriers 
operating under FAR [Federal Aviation Regulations] Part 121 are 
usually covered by a collective bargaining agreement He said 
he was not aware of any small carriers that had loadmaster 
personnel with specialized training.

Number 1033

TOM VANHOOMISSEN, ►►Flight* Deck Member, ERA Aviation, concurred 
that there's no carrier in Alaska with a loadmaster except for
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Lynden Air Cargo, which operates the C-130 (Hercules, a four- 
engine turboprop aircraft]

REPRESENTATIVE ROKEBERG commented that if Saturn [Freight 
Systems] flew into the state hauling cargo, presumably the »crew* 
and the loadmaster would be covered by the Alaska Wage and Hour 
Act

MR WILSON said most of the aircraft used for air cargo in 
Alaska are older and frequently have a third officer who assists 
with loading and unloading

CHAIR ANDERSON suggested that the key is whether the loadmaster 
is traveling with the *flighm *fcrew*

Number 1150

REPRESENTATIVE ROKEBERG said it would be worthwhile to research
this issue. He said Alyeska Pipeline Service Company has a
contract with Saturn [Freight Systems] to spray retardant
materials on oil spills. He said such planes might have a
loadmaster or cargo master on board

REPRESENTATIVE LYNN confirmed his understanding that the pilot 
in command is responsible for everything on the airplane.

REPRESENTATIVE ROKEBERG asked whether the Alaska Air Carriers 
Association has looked at the Alaska Wage and Hour Act and tried 
to work with the Department of Labor & Workforce Development to 
develop voluntary flexible work hour plans under AS 
23.10.060(d)(14XA) and (B).

Number 1220

X1R. WILSON replied he has talked with staff at the Department of 
Labor & Workforce Development numerous times, and they've always 
said that >fflightfl crews fall under the professional category [of 
AS 23.10.55 (9)]. He said staff told him that the best way to 
handle paying >*flight« crews would be through an exemption, which 
is the purpose of SB 54 .

REPRESENTATIVE ROKEBERG explained that the voluntary flexible 
work hour plan is allowed under the Alaska Wage and Hour Act, 
and it seemed like it might be applicable in these situations.
In statute, the plans are limited to 10 hours a day, they have 
to be pre-approved, and it takes considerable effort to get 
those hours approved. He noted for the record that those plans 
do not provide the flexibility that the air carriers need to do 
their >fc:rew44 scheduling. Even though that provision is in the 
law, its not workable. He said he agrees with the response [by 
the Department of Labor & Workforce Development staff that an
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CHAIR ANDERSON reiterated that the sponsor statement notes that 
the court's interpretations of the exemption from overtime are 
contradictory This bill solidifies that exemption so it cannot 
be successfully challenged in court

Number 1309

SENATOR OLSON confirmed that clarifying the overtime exemption 
is the intent of the bill. He said there is a lingering 
question about whether a load person on a big cargo carrier like 
Saturn is covered by SB 54

REPRESENTATIVE ROKEBERG said he's not sure that the question has
been answered If large air carriers are covered by a
collective bargaining agreement, then the Alaska Wage and Hour
Act does not apply If the loadmaster on a cargo plane is not
covered by a bargaining agreement, that person would have to be
paid overtime under state law

SENATOR OLSON said larger carriers, such as Saturn Air and 
Southern Air Transport have collective bargaining agreements 
that are governed by the federal Railway Labor Act. But he said 
there's still a question about the smaller [Federal Aviation 
Regulation Part] 135 [single pilot] air taxi operators that may 
have several nonunionized workers. He said that the federal 
mandate under the Railway Labor Act applies in that case.
Normally, those pilots are only flying within the state

Number 1463

exem ption in law is the best way to handle the issue]

MARCIA DAVIS, General Counsel, ERA Aviation, speaking at the 
request of Representative Crawford, said SB 54 addresses ►►flight** 
crews specifically, because they aie professional employees that 
have the protections of the FAA safety regulations that backstop 
any potential abuse of the employee. These employees are also 
governed by the national mediation ooaru on the federal side 
She said including loadmasters with f̂light** crews mixes apples 
and oranges. The loadmasters are not addressed by the FAA 
safety duty hour limitations, so they don't have that safety 
backstop. They also have a different level of training than 
pilots, ►►flights engineers, and ►►flight** attendants. She stated 
that she would be very concerned about loading them into this 
bill. She said she also believes t̂ e Department of Labor &
Workforce Development would take exception to adding loadmasters 
to SB 54. She said that if  she represented a group of 
loadmasters, she would want to keep them covered by the Alaska 
Wage and Hour Act so they would have overtime protection,

Number 1560
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MR VANH00M1SSEN said that as an employee who enjoys exempt 
status, he supports including ►►flight* attendants in the ►►flight*
►►crew*. As a result of FAA regulations, the ►►flight* attendants are 
no less professional and no less necessary than the crewmembers 
in the cockpit. He also said that a flexible work schedule is 
an extremely important benefit. Flexible schedules allows the 
►►flight* crews to have input into their schedules and some control 
over their family lives He said he thinks such flexibility 
contributes to air safety in the long run.

MR. VANHOOMTSSEN, responding to a question from Representative 
Rokeberg, said none of his ►►flight* crews are covered by 
collective bargaining agreements

Number 1638

PAUL SHOLTON, Northern Air Cargo, testified he did not think the 
loadmasters should be included in SB 54 He said a jet doesn't 
take very long to get to Nome or Barrow, and these guys work on 
the ramp in the meantime He said it would be very confusing to 
pay loadmasters differently while on the plane or on the ramp.
He said loadmasters only go on the jets, not on the DC-6 
iircraA that fly slower

•
 REPRESENTATIVE ROKEBERG asked Mr. Sholton to comment on whether 

he supports the SB 54

MR. SHOLTON said he supports SB 54 because it recognizes ►►flight* 
crewmembers as professionals and shows consideration for the 
level of discretion they use, their expertise, and training

Number 1757

SENATOR OLSON summarized the intent of SB 54. He said 
loadmasters are not covered under the same federal regulations 
as tne rest of the ►►flight* Hcrew* as defined in this bill As 
pointed out by Ms. Davis with ERA Aviation, the ►►flight* crews 
have a regulatory backdrop to protect them He asked the 
committee to pass SB 54 .

Number 1784

REPRESENTATIVE DAHLSTROM moved to report SB 54 out of committee 
with individual recommendations and the accompanying zero fiscal 
note. There being no objection, SB 54 was reported from the 
House Labor and Commerce Standing Committee

D R A F T
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•  T h e re  b e in g  no  fu rth e r  b u s in ess  b e fo re  the  c o m m itte e , the H ouse  
L a b o r and  C o m m e rc e  S tan d in g  C o m m ittee  m ee tin g  w a s  ad jo u rn ed  a! 
3 :40  p.m .

A DJO U RN M ENT

#

House

0 3

HL&C

0 3 /1 9 /0 3

1 5 1 6

A L A S K A  S T A T E  L E G IS L A T U R E
H O U S E  L A B O R  A N D  C O M M E R C E  S T A N D IN G  C O M M IT T E E  
M a rc h  19, 2 00 3  
3 :16  p .m  
D R A F T

M E M B E R S  P R E S E N T

R e p re se n ta tiv e  T o m  A n d erso n , C h a ir  
R e p re se n ta tiv e  E o b  L ynn , V ice C h air 
R e p re se n ta tiv e  N a n c y  D ah ls tro m  
R e p re se n ta tiv e  N o rm a n  R o k eb e rg  
R e p re se n ta tiv e  D av id  G u tten b erg

M E M B E R S  A B S E N T

R e p re se n ta tiv e  C arl G a tto  
R e p re se n ta tiv e  H arry  C raw fo rd

C O M M IT T E E  C A L E N D A R

H O U S E  B IL L  N O . 111
"A n A c t e x ten d in g  th e  te rm in a tion  date  o f  the  R eg u la to ry  
C o m m iss io n  o f  A laska ; a n d  p ro v id in g  fo r  an e ffec tiv e  date."

- H E A R D  A N D  H E L D , A S S IG N E D  T O  S U B C O M M IT T E E  

H O U S E  B IL L  N O  119
"A n A c t p e rm itt : t  g ra n ts  to  certa in  reg u la ted  p u b lic  u tilitie s  
fo r w a te r  q u a lity  ih a n c e m e n t p ro jects  a n d  w a te r su p p ly  and 
w a s te w a te r  sy s tem s."

-  M O V E D  1 1 19  (L & C ) O U T  O F C O M M IT T E E
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H O U S E  B IL L  N O . 120
"A n  A ct e x c lu d in g  se rv ice  co n trac ts  from  reg u la tio n  as 
in su ran ce ; and  p ro v id in g  fo r  an e ffec tiv e  date ."

- M O V E D  C S H B  120 ( L A O  O U T  O F  C O M M IT T E E

P R E V IO U S  A C T IO N

B E X ;  H B l l l
S H O R T  T IT L E .E X T E N D  R E G U L A T O R Y  C O M M IS S IO N  O F  A L A S K A  
S P O N S O R (S ): R L S  B Y  R E Q U E S T  O F T H E  G O V E R N O R

Jm -D a te  J rn -P a g e  A ction
0 2 /1 9 /0 3  0 2 5 0  (H ) R E A D  T H E  F IR S T  T IM E  -
R E F E R R A L S
02 /1 9 /0 3  0 2 5 0 ( H )  L & C , F IN  
02 /1 9 /0 3  0 2 5 0  (H ) F N 1: (C E D )

2 /1 9 /0 3  0 2 5 0  (H ) G O V E R N O R 'S  T R A N S M IT T A L  L E T T E R  
0 2 /1 9 /0 3  0 2 5 0  (H ) R E F E R R E D  T O  L A B O R  &  C O M M E R C E  
03 /1 0 /0 3  (H ) L & C  A T  3 :15  PM  C A P lT O L  17 
0 3 /1 0 /0 3  (H ) H eard  & H eld  
M IN U T E (L & C )
0 3 /1 7 /0 3  (H ) L & C  A T  3:15  P M  C A P IT O L  17 
0 3 /1 7 /0 3  (H ) < B ill H e arin g  P o s tp o n ed  to  
3 /1 9>
0 3 /1 9 /0 3  (H ) L & C  A T  3 :15  P M  C A P IT O L  17 

BELL: H B  119
S H O R T  T IT L E :W A T E R /S E W E R /W A S T E  G R A N T S  T O  U T IL IT IE S  
S P O N S O R (S ): R E P R E S E N T A T IV E (S )C O G H IL L

Jm -D a te  J rn -P a g e  A c tio n
02 /2 4 /0 3  0 2 8 6  (H ) R E A D  T H E  F IR S T  T IM E  -
R E F E R R A L S
0 2 /2 4 /0 3  0 2 8 6  (H ) L & C . F IN
0 2 /2 4 /0 3  0 2 8 6  (H ) R E F E R R E D  T O  L A B O R  &  C O M M E R C E  
0 3 /1 9 /0 3  (H ) L & C  A T  3 :15  P M  C A P IT O L  17

B IL L : H B  120
S H O R T  T IT L E :S E R V IC E  C O N T R A C T  S A L E S  A R E  N O T  IN S U R A N C E  
S P O N S O R (S ): R E P R E S E N T A T IV E (S )C O G H IL L

Jm -D a te  J m -P a g e  A c tio n
02 /2 4 /0 3  0 2 8 6  (H ) R E A D  T H E  F IR S T  T IM E  -
R E F E R R A L S
02 /2 4 /0 3  0 2 8 6  (H ) L & C
03 /0 5 /0 3  (H ) L & C  A T  3:15 P M  C A P IT O L  17
03 /0 5 /0 3  (H )  H e a rd  &  H eld
M IN U T E  (L & C )
0 3 /1 2 /0 3  (H ) L & C  A T  4 :00  P M  C A P IT O L  17
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03/12/03 (H) Heard & Held 
MINUTE(L&C)
03/19/03 (H) L&C AT 3:15 PM CAPITOL 17 

WITNESS REGISTER

DAVE HARBOUR, Chair 
Regulatory Commission of Alaska (RCA)
Anchorage, Alaska
POSITION STATEMENT: Spoke about his new position as chair of 
the RCA.

REPRESENTATIVE JOHN COGHILL 
Alaska State Legislature 
Juneau, Alaska
POSITION STATEMENT: Spoke as the sponsor of 119 and HB 120.

[1 .ie witnesses for HB 119 are forthcoming ]

RYNNIEVA MOSS, Staff 
to Representative John Coghill 
Alaska State Legislature 
Juneau, Alaska
POSITION STATEMENT: During discussion of HB 120, answered 
questions

ACTION NARRATIVE

TAPE 03-23, SIDE A 
Number 0001

CHAIR TOM ANDERSON called the House Labor and Commerce Standing
Committee meeting to order at 3:16 p.m. Representatives
Anderson, Lynn, Dahlstrom, and Guttenberg were present at the
call to order. Representative Rokeberg arrived as the meeting
was in progress.

HB 111 -EXTEND REGULATORY COMMISSION OF ALASKA 
DRAFT
CHAIR ANDERSON announced that the first order of business would 
be HOUSE BILL NO. I ll, "An Act extending the termination date of 
the Regulatory Commission of Alaska; and providing for an 
effective date."

CHAIRMAN ANDERSON informed the committee that he was assigning 
HB 111 to a subcommittee consisting of himself and 
Representatives Dahlstrom and Guttenberg. He announced that the 
subcommittee would meet next Thursday, March 27, 2003. He 
requested a one page position statement expressing the needed 
changes from interested parties.
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N um ber 0152

DAVE HARBOUR, Chair, Regulatory Commission of Alaska (RCA), 
Department of Community & Economic Development, thanked the 
committee for the confirmation process He expressed pleasure 
with all the edification he has received. He discussed the 
circumstances under which he took the position as chair of the 
RCA. He commented on the RCA's dedicated staff of specialists 
Mr. Harbour related that he feels a special sense of mission 
from the legislature and governor because one appointed him and 
the other confirmed him. He turned to the RCA's public 
obligation and the legislature's monitoring of the RCA. With 
regard to monitoring, Mr. Harbour pointed out that after some
2,000 orders since the RCA came into being in 1999, only about 
15 major appeals have occurred. Virtually all of those appeals 
have been sustained by the court system, with the exception of 
one which was turned back for a procedural reason With regard 
to the future, he specified his priority of communication with 
the legislature, the administration, as well as the regulated 
community. He noted his expectation and assumption that such 
communication would be returned to the RCA. If there are ways 
in which the processes effecting the public interest can be 
improved, there should be discussion about them and attempts 
made to achieve consensus while moving the state forward an"* 
maximizing the efficiencies of the RCA.
DRAFT

[The minutes for HB 119 are forthcoming ]

HP 120 -SERVICE CONTRACT SALES ARE NOT INSURANCE 

DRAFT
CHAIR ANDERSON announced that the final order of business would 
be HOUSE BILL NO. 120, "An Act excluding service contracts from 
regulation as insurance, and providing for an effective date."

Number 1598

REPRESENTATIVE ROKEBERG moved that the committee adopt the 
proposed committee substitute (CS), Version 23-LS0537M, Ford, 
3/19/03, as the working document. There being no objection,
Version I was before the comim.tee.

REPRESENTATIVE ROKEBERG related that [Version I addresses] all 
the committee's questions. Furthermore, the legislation has a 
zero fiscal note that was prepared by the committee.

REPRESENTATIVE LYNN related his understanding that this 
legislation protects any licensed realtor providing a home
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REPRESENTATIVE JOHN COGHILL, Alaska State Legislature, speaking 
as the sponsor of HB 120, deferred to representatives from the 
administration

REPRESENTATIVE ROKEBERG pointed out that [Version I] clearly 
does what Representative Lynn understood, which is why [the 
language on page 2, lines 23-25] is included. Furthermore, 
underwriters would still pay the premium tax under Section 1 
language.

Number 1484

RYNNIEVA MOSS, Staff to Representative John Coghill, Alaska 
State Legislature, said she understood Representative Lynn's 
understanding to be that a realtor could sell a home warranty 
and not have to have a license to sell insurance. She said that 
understanding is correct.

REPRESENTATIVE COGHILL pointed out that Section 2, [paragraph
(h)(2), page 2, lines 23-25] attempts to clarify that.

REPRESENTATIVE ROKEBERG said, "My understanding is on home 
warranty underwriting, that [subparagraph (e)(1)(C) in Section 
1, page 2, lines 5-8] is controlling,... notwithstanding 
[subparagraph (e)(2)(E)] below, where a home warranty, except as 
described in (1)(C) of this subsection, is excluded as found in
(l)(C) above."

REPRESENTATIVE COGHLX deferred to the representative of the 
administration. He noted the need on page 2, line 13 to delete 
"or" because it isn't necessary.

REPRESENTATIVE ROKEBERG pointed out that home warranties are not
excluded [from oversight by the Division of Insurance] per the
language on page 2, line 17. Therefore, home warranties still
pay the premium tax, except if the [home warranty] is a
component part of a home under [subparagraph (e)(1)(C) in
Section 1], Representative Rokeberg clarified that the home
warranty is not excluded from payment of premium tax because it
is an underwritten item. But [paragraph (h)(2)] of Section 2
excludes the [seller of the warranty] from being licensed in
order to sell [the home warranty]. He said for the record that
he wanted to show that some service contracts could cover
component parts without intending to be home warranties. So, a
[company underwriting] a home warranty would still pay a premium
tax, but a [company offering a service contract] on a washer and
dryer component part would not [pay a premium tax],

CHAIR ANDERSON noted that the sponsor seems to concur with

warranty for real estate in the state.
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Representative Rokeberg's comments 

Number 1316

R E P R E S E N T A T I V E  G U T T E N B E R G  in q u i r e d  as to why Chair A n d e r s o n  had 
written the fiscal n o te

R E P R E S E N T A T I V E  R O K E B E R G  explained that sc.ute specifies that if 
the department doesn't provide a fiscal note, then the first 
committee of referral can do so.

Number 1291

REPRESENTATIVE ROKEBERG moved to report CSHB 120 out of 
committee with individual recommendations and the accompanying 
fiscal notes.

REPRESENTATIVE ROKEBERG withdrew his aforementioned motion and 
moved that the committee adopt Conceptual Amendment 1 as 
follows: page 2, line 13, after "serviced," delete "or". There 
being no objection, Conceptual Amendment 1 was adopted.

Number 1247

REPRESENTATIVE ROKEBERG moved to report CSHB 120 , Version 23- 
LS0537M, Ford, 3/19/03, out of committee with individual 
recommendations and the accompanying zero fiscal note. There 
being no objection, CSHB 120(L&C) was reported from the House 
Labor and Commerce Standing Committee.
DRAFT

ADJOURNMENT

There being no further business before the committee, the House 
Labor and Commerce Standing Committee meeting was adjourned at 
4:30 p.m.

H o u s e

0 3

H L & C

0 3 /2 7 /0 3

1 3 0 0
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HOUSE LABOR AND COMMERCE STANDING COMMITTEE 
SUBCOMMITTEE ON HB 111
March 27, 2003
1.00 p.m.

COMMITTEE CALENDAR 

HOUSE BILL NO. 111
"An Act extending the termination date of the Regulatory 
Commission of Alaska, and providing for an effective date."

NOTE: There are no tapes or log notes available for this 
subcommittee meeting.

H o u s e

0 3

H L & C

0 3 /2 8 /0 3
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in troduced SB 54 to bring  ce rta in ty  to the interpretation o f  existing federal and state 

w age and hour statutes as they  perta in  to paym ent o f  overtim e in the air transportation 

industr y. Because o f  the un iqueness o f  their w orking conditions, flight crew s have been 

considered  professionals that are exem pt from the standard 8 horn w ork day, 40 hour 

w eek  and associated overtim e p ay  requirem ents [AS 23.10.055(9)]. In conjunction w ith 

th e  m axim um  flight hour requ irem en ts se t by the Federal Aviation A dm inistration, these 

exem ptions at both the state and federal level have allowed the industry to structure w age 

an d  hour schedules best su ited  to th e  w ork requirem ents o f  their flight crew  personnel.
\

Several A laska court decisions h a v e  raised a question  about the correct application o f

sta te  w age and hour law s and the app lication  o f  overtim e exemptions. Indeed, the
• * *

confusion  has stim ulated o ther cou rt challenges
0 ^

SB 54 explicitly  adds flight crew s to the list o f  occupations and em ploym ent situations 

that are exem pt from A lask a 's  overtim e wage and hour requirements. The bill cites the 

p rov isio ns o f  the federal R ailw ay  L abor A ct that governs air carriers in order to provide 

consistency  betw een federal and s ta te  applications o f  the exemption

EXHIBIT
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2003 Alaska Senate Bill No. 54, Alaska 23rd Legislature •• First Session (FULL 
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Page I

0
A L A S K A  B I L L  T E X T

C h a p t e r  I I  

A N  A C T

V E R S IO N :  E n a c t e d

A p r i l  1 7 ,  2 0 0 3  

O l s o n

" A n  A c t  e x e m p t in g  f l i g h t  c r e w  m e m b e rs  o f  c e r t a i n  a i r  c a r r i e r s  f r o m  o v e r t im e  
p a y  r e q u i r e m e n t s . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1 .  A S  2 3 . 1 0 . 0 6 0 ( d )  i s  a m e n d e d  b y  a d d in g  a  n ew  p a r a g r a p h  t o  r e a d :

(1 9 )  w o r k  p e r f o r m e d  b y  a f l i g h t  c r e w  m e m b e r e m p lo y e d  b y  a n  a i r  c a r r i e r  

s u b j e c t  t o  4 5  U . S . C .  1 8 1  -  188  ( s u b c h a p t e r  I I  o f  t h e  R a i lw a y  L a b o r  A c t ) ;  i n  

t h i s  p a r a g r a p h ,  " f l i g h t  c r e w "  m e a n s  t h e  p i l o t ,  c o - p i l o t ,  f l i g h t  e n g i n e e r ,  a n d  
f l i g h t  a t t e n d a n t s .

2 0 0 3  A K  S . B .  54 (S N )

E N D  O F  DOCUM ENT

iitfn://rmnt •wpttljTwrTrm/Hf*HvPTV'+!tml9Hf«<rt=atn#Hafairt=Rnn4^8nfif)nnn'l^A7nnni Arusea v n A n n m

T E X T :

Copyright © 2003 State Net. All rights reserved.
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IN  T H E  SU PE R IO R  C O U R T  FO R  T H E  S T A T E  O F  A L A SK A  

T H IR D  JU D IC IA L  D IS T R IC T  A T  A N C H O R A G E

EL D O N  T A N N E R . JO S E P H  R . ANZTVINO JR ., 
G A IL  A  JO N E S  and K E N N E T H  R . JO N E S, on 
B eh a lf  o f  them selves, and all o thers sim ilarly  
situated,

JBD
JAN I  5 2005

Plaintiffs,
vs.

V IST A  R E A L  E S T A T E , IN C . d /b /a  P rudential 
V ista  R eal E sta te , JA C K  W H IT E  R E A L  E ST A T E , 
IN C. d /b /a  P ru den tia l 'a c k  W hite  R eal E state, a 
w h o lly  o w n ed  subsid iary  o f  V ista  R eal Estate, Inc., 
R IC K  F U L L E R , rea l estate  b ro k e r fo r P rudential ‘ 
V ista  R eal E s ta te , G R E G  G U N N  A R SO N , real 
estate b ro k e r fo r P ruden tial Jack  W hite  R eal Estate, 
R O N  PO L L O C K , r^al estate  b ro k er d u ring  relevan t 
tun e  p erio ds fo r P ruden tial Ja c k  W hite  R eal Estate, 
TH E P R U D E N T IA L  R E A L  E S T A T E  
A F F IL IA T E S , IN C ., A N D  T H E  P R U D E N T I ‘ L  
IN S U R A N C E  C O M P A N Y  O F A M E R IC A  d/b/a  
P ruden tial F inancia l Serv ices,

Jointly , S ev era lly  and /or in  the  A lternative,

D efendants, C ase N o. 3 A N  02-11090  C l

T he p la in tiff, a  real esta te  buyer, a lleges that h is brokea v io lated  A laska ’s dual 

agency  statu te  b y  n o t d isc losing  in w ritin g  tha t he  also  rep resen ted  the  seller. T h is suit 

w as p rom pted , in  part, b y  earlie r litiga tion  w here a rea lto r testified  thar agen ts  d islike  the  

consum er p ro tec tio n  leg isla tion  and se ldom  com ply  w ith  th e  ten -year-o ld  dual law . T he  

p la in tiff  sough t to  test that rep resen ta tion  and to p rov id e  incen tive  fo r  fu tu re com pliance  

by  ask in g  fo r c lass certification  and seek ing  actual dam ages, pu n itive  dam ages and
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o

f o r f e i tu r e  o f  r e a l  e s ta te  c o m m is s io n s  o n  b e h a l f  o f  p e r s o n s  in ju r e d  b y  v io la t io n  o f  d ie  

s ta tu te .

T h e  r e a l  e s ta te  d e fe n d a n ts  c h o s e  to  s e e k  r e l i e f  in  th e  le g is la tu r e  r a th e r  th a n  d e f e n d  

th i s  c a s e  b e f o r e  a  j u r y  o f  o r d in a r y  c i t iz e n s .  T h e y  s u c c e e d e d .  T h e  le g is la tu r e  p a s s e d  a  

r e t r o a c t iv e  s ta tu te  d e s ig n e d  to  n e u te r  th i s  la w s u i t  b y  l im i t in g  r e c o v e r y  to  a c tu a l  d a m a g e s  

f o r  v io la t io n  o f  th e  w r i t t e n  d is c lo s u r e  r e q u ir e m e n t .

T h e  p l a i n t i f f  c h a l le n g e s  th e  c o n s t i tu t io n a l i ty  o f  th a t  a m e n d m e n t .  B u t  th e  A la s k a  

S u p re m e  C o u r t  h a s  h e ld  th a t  r e t r o a c t iv e  le g is la t io n  is  c o n s t i tu t io n a l  a s  lo n g  a s  th e  la w  

d o e s  n o t  im p a i r  f u n d a m e n ta l  e x p e c ta t io n s  o r  v e s te d  r ig h ts .  T h e  C o u r t  h a s  a ls o  h e ld  th a t  

p u n i t iv e  d a m a g e s  a n d  fo r f e i tu r e  o f  c o m m is s io n s  a rc  d is c r e t io n a r y  r e m e d ie s  d e s ig n e d  to  

p r o m o te  p u o l i c  p o l i c y  a n d  n o t  a  v e s te d  r ig h t  o f  a n  in ju r e d  p a r ty ,  a t  le a s t  u n t i l  a  j u r y  

a c tu a l ly  m a k e s  an  a w a rd .  F o r  th e s e  r e a s o n s  I  m u s t  f in d  th e  a m e n d m e n t  c o n s t i tu t io n a l .

D IS C U S S IO N

E ld o n  T a n n e r  e n te r e d  in to  a  re a l  e s t a te  c o n t r a c t  w i th  V i s ta  R e a l  E s ta te  in  2 0 0 0 .

A t  th e  t im e  o f  th e  c o n t r a c t  A la s k a  la w  r e q u i r e d  a  r e a l  e s t a te  a g e n t  a c t in g  a s  a  

r e p r e s e n ta t iv e  o f  b o th  b u y e r  a n d  s e l l e r  -  a  d u a l  a g e n t  -  to  “ in f o r m [ ]  b o th  th e  s e l le r  a n d  

.b u y e r  o f  th e  d u a l  a g e n c y  a n d  o b ta in Q  w r i t t e n  c o n s e n t  to  t h e d u a l  a g e n c y  f r o m  b o th _  

p r in c ip a l s .” 1 T h e  s ta tu te  w a s  s i l e n t  r e g a r d in g  d a m a g e s  a v a i l a b l e  to  a  p a r ty  in ju r e d  b y  

v io la t io n  o f  t h e  la w .

T a n n e r  c la im s  th a t  V is ta  w a s  a  d u a l  a g e n t  a n d  f a i l e d  to  d is c lo s e  th e  d u a l  a g e n c y  in  

w r i t in g .  H e  f i le d  s u i t  in  S e p te m b e r  o f 2 0 0 2 .  H e  a s k s  fo r  c l a s s  c e r t i f ic a t io n  a n d  s e e k s  to

1 Former AS 0 8 .8 8 .3 9 6  (1 9 9 0 ).
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r e c o v e r  a c tu a l  a n d  p u n i t iv e  d a m a g e s  a n d  f o r f e i tu r e  o f  r e a l  e s ta te  c o m m is s io n s  o n  b e h a l f  

o f  a l l  p e r s o n s  s im i la r ly  s i tu a te d .

T a n n e r ’s  s u i t  w a s  p r o m p te d  in  p a r t  b y  a n  e a r l ie r  l a w s u i t  a n d  a d m in is t r a t iv e  

p r o c e e d in g  b e f o r e  th e  A l a s k a  R e a l  E s ta ie  C o m m is s io n  w h e r e  a  r e a l to r  w a s  s a n c t io n e d  f o r  

v io la t in g  th e  w r i t t e n  d i s c lo s u r e  r e q u i r e m e n t .  T h e  r e a l to r  t e s t i f i e d  th a t  th e  r e q u ir e m e n t  

w a s  im p r a c t i c a l  a n d  th a t  m a n y  r e a l to r s  v io la te d  i t .  T h e  R e a l  E s ta te  C o m m is s io n  

s a n c t io n e d  th e  r e a l to r  $ 2 0 ,0 0 0  a n d  s u s p e n d e d  h e r  l ic e n s e  f o r  1 2 0  d a y s ,  in  p a r t  b e c a u s e  th e  

a g e n t  d id  n o t  a c k n o w le d g e  a n y  w r o n g d o in g  in  h e r  in te n t io n a l  v io la t io n  o f  th e  la w .

I n s te a d  o f  d e f e n d in g  th i s  c a s e  in  c o u r t ,  V i s ta  a n d  o th e r  r e a l to r s  s o u g h t  r e l i e f  f ro m  

th e  A la s k a  le g is la tu r e .  T h e y  c la im e d  th a t  th e  w r i t t e n  d is c lo s u r e  r e q u ir e m e n t  fo r  d u a l  

a g e n c y  w a s  im p r a c t i c a l  ? n d  a  m e r e  te c h n ic a l i ty .  T h e y  w a r n e d  th a t  th e  in d u s t r y  w a s  a t  

r i s k  f o r  a s  m u c h  a s  $ 7 0  m i l l io n  in  d a m a g e s  a n d  lo s s  o f  in s u r a b i l i ty  i f  th e y  lo s t  th is  

la w s u i t .

T h e  le g i s l a tu r e  d e te r m in e d  th a t  th e  w r i t t e n  d is c lo s u r e  r e q u i r e m e n t  e n a c te d  in  1 9 9 0  
*

w a s  “ f la w e d ”  a n d  im p o s e d  a n  u n f a i r  b u r d e n  o n  th e  in d u s t r y .  T h e y  a m e n d e d  A S  

0 8 .8 8 .3 9 6  to  a u th o r i z e  r e c o v e r y  o f  o n ly  a c tu a l  d a m a g e s  f o r  p e r s o n s  in ju r e d  b y  v io la t io n

   .  o f t h e  s ta tu te .  T h e  p l a i n t i f f c l a i m s  th a t  th e  r e t r o a c t iv e  s t a tu te  is  a n  u n c o n s t i tu t io n a l

im p a i r m e n t  o f  r ig h t s  v e s te d  u n d e r  h is  r e a l  e s t a te  c o n tr a c t .

IMPAIRMENT OF CONTRACT

T h e  A l a s k a  a n d  U n i te d  S ta te s  c o n s t i tu t io n s  b a r  th e  s ta te  f r o m  p a s s in g  la w s  th a t  

im p a i r  r ig h t s  u n d e r  e x is t in g  c o n t r a c t s .2 W h i le  a n  a c c r u e d  b u t  u n l i t ig a te d  c a u s e  o f  a c t io n

2Alaska Const, art. I sec. 15; U.S. Const., art 1, sec. 10, d.l.
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i s  a  s ig n if ic a n t  p r o p e r ty  in t e r e s t2, th e  A l a s k a  S u p r e m e  C o u r t  h a s  h e ld  th a t  “ a  r e m e d y  m a y  

b e  m o d i f i e d  [ r e t ro a c t iv e ly ]  a s  lo n g  a s  th e  r e s u l t  d o e s  n o t  u n r e a s o n a b ly  a f f e c t  t h e  v a lu e  o f  

th e  r ig h t .” 4 T h e  q u e s t io n  r a i s e d  l ie r e  i s  w h e th e r  a  p a r ty  to  a  r e a l  e s ta te  c o n t r a c t  h a s  a  

v e s te d  o r  s u b s ta n t ia l  r ig h t  to  p u r s u e  p u n i t i v e  d a m a g e s  a n d  f o r f e i tu r e  o f  c  -E m is s io n s  f o r  

v io la t io n  o f  th e  1 9 9 0  d u a l  a g e n c y  s t a tu te .5

T h e  A la s k a  S u p r e m e  C o u r t  h a s  h e ld ,  o n  n u m e r o u s  o c c a s io n s ,  th a t  p u n i t iv e  d a m a g e s  

a r e  n o t  in t e n d e d  to  c o m p e n s a te  a n  in ju r e d  p a r ty  b u t  in s te a d  r e f l e c t  a n  e x p r e s s io n  o f  p u b l ic  

p o l i c y .4 T h is  r e a s o n in g  le d  J u s t i c e  F a b e  to  c o n c lu d e  in  E v a n s  e x  r e l  K u tc h  v . S ta te .  5 6  

P .3 d  1 0 4 6  ( A la s k a  2 0 0 2 ) ,  th a t  i f  th e  l e g is la tu r e  e x p r e s s e d  i ts  v ie w  o f  p u b l ic  p o l i c y  b y  

l im i t in g  p u n i t iv e  d a m a g e s  “before  t h e y  a r e  a w a r d e d  to  s u c c e s s f u l  p la in t i f f s ,  n o  

c o n s t i tu t io n a l  p r o b le m  e x is t s .”  Id . a t  1 0 5 8 , e m p h a s is  o r ig in a l .

A l th o u g h  E v a n s  d id  n o t  in v o lv e  a  c o n t r a c t  c la im , th e  r e a s o n in g  a p p l ie s  h e r e .  I f  

M r .  T a n n e r  d id  n o t  h a v e  a  v e s te d  r ig h t  to  c o l l e c t  p u n i t iv e  d a m a g e s ,  th e  r e t r o a c t i v e  

a p p l i c a t io n  o f  th e  2 0 0 3  a m e n d m e n t  p r o h ib i t i n g  r e c o v e r y  o f  th o s e  d a m a g e s  d id  n o t  

s u b s ta n t i a l ly  im p a ir  th e  r ig h ts  u n d e r  h is  c o n t r a c t .

T h e  r ig h t  to  c o l le c t  f o r f e i tu r e  o f  a  r e a l  e s t a te  c o m m is s io n  f o r  v io la t io n  o f  th e  s ta tu te  

. _  i s  A lso  n o t  a  y e s r e d  r i g h t .  T h e  A la s k a  S u p r e m e  C o u r t  h a s  tw ic e  f ie ld  th a t  f o r f e i tu r e  o f  a . . .  

r e a l  e s t a te  c o m m is s io n  f o r  b r e a c h  o f  c o n t r a c t  o r  v io la t io n  o f  f id u c ia r y  o b l ig a t io n  is  a  

d i s c r e t io n a r y  r e m e d y ,  r e s e r v e d  f o r  c a s e s  w h e r e  th e  c o u r t  f in d s  th a t  d e te r r e n c e  o f

’ P a t r i c k  v . L v n d e n  T r a n s p o r t ,  In c .,  7 6 5  P .2 d  1 3 7 5 ,1 3 7 8  ( A la s k a  1 9 8 8 ) .
* Haabera v. Alaska National Bank. 585 P.2d 559, 561 (Alaska 1978).
5 Energy Reserves Grouo v. Kansas Power 8i Light, 459 U.S. 400 (1983).
4 See, e.Q., PrQVldPnra Washington Insurance Co. v. Qtv of Valdez. 684 P,2d 861, 862 (Alaska 
1984); Portwood v. Copper Valiev Elec. Assn. Inc., 785 P.2d 541, 543 (Alaska 1990).
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intentional misconduct is necessary. In both cases the court distinguished between actual 

damages caused by a breach and the discretionary remedy o f forfeiture damages.8 In other 

words, the forfeiture remedy is, like punitive damages, not intended to compensate for 

actual losses bur instead designed to serve public policy by dctening an agent from similar 

conduct in the future.

Haeberg v. Alaska National Bank is also instructive. There the legislature

amended a law regulating remedies for default on real estate contracts. Prior law required

a defaulting debtor to pay the entire obligation on a note in order to prevent foreclosure on

the property. The amendment allowed the debtor to stop foreclosure by bringing payments

on the note current but did not require payment o f the entire note. Holding the law

constitutional the court stated:

We find no impairment o f the contract clause... An obligor on a note must 
still pay the principal and interest... The beneficiary is deprived o f  his right 
to insist on payment o f the entire debt... However,... [t]his modification 
does not reduce the value o f a beneficiary’s note or the security ensuring 
payment in any perceptible way.9

The loss o f the right to seek forfeiture here is similar to the loss o f  the bank’s right 

to accelerate payment on a note when a buyer is in default. Tanner may still collect his 

actual damages. But the legislature has expressed its view that public policy is. n o t .  

advanced by allowing him also to collect the discretionary remedy o f  forfeiture.

7 Veach V. Meve. es Real Estate. Inc.. 599 P.2d 746, 748-49 (Alaska 1979); Winn v. Mannhalter, 
708 P.2d 444, 452 (Alaska 1985).
8 Id.
9 585 P.2d. 561-62.
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O T H E R  C LA JM S

T h e  p l a i n t i f f  a l le g e s  o th e r  c o n s t i tu t io n a l  in f i r m i t i e s .  H e  c la im s  th a t  th e  s ta tu te  

t a k e s  h i s  p r o p e r ty  w i th o u t  f a i r  c o m p e n s a t io n .10 H e  a rg u e s  th a t  th e  s ta tu te  d e n ie s  h im  

s u b s ta n t iv e  d u e  p r o c e s s  o f  l a w . 11 A n d  h e  a s s e r ts  th a t  th e  s ta tu te  v io la te s  th e  e q u a l 

p r o te c t io n  c la u s e  o f  A l a s k a ’s  c o n s t i tu t io n  b y  t r e a t in g  r e a l to r s  w h o  ig n o r e d  th e  d u a l  a g e n c y  

l a w  d i f f e r e n t  f ro m  th o s e  w h o  c o m p l ie d .12

B u t ,  e a c h  c h a l l e n g e  r e s ts  o n  th e  p r e m is e  th a t  th e  r e t r o a c t i v e  s ta tu te  d e p r iv e s  h im  o f  

a  s u b s ta n t i a l  r ig h t .  B e c a u s e ,  a s  d is c u s s e d  a b o v e ,  u n v e s t e d  p u n i t iv e  o r  e q u i ta b le  d a m a g e s  

a r c  n o t  a  s u b s ta n t ia l  r ig h t ,  th e s e  r e m a in in g  c h a l le n g e s  m u s t  fa il .

E v a n s ,  s u p ra ,  h o ld s  th a t  a  r e t r o a c t iv e  s ta tu te  l im i t in g  a  c la im  fo r  u n v e s te d  p u n i t iv e  

d a m a g e s  is  n o t  a  ta k in g .  T a n n e r ’s d u e  p r o c e s s  a n d  e q u a l  p r o te c t io n  c la i m s  r e q u i r e  th e  

c o u r t  to  b a la n c e  th e  le g i t im a te  p u b l ic  p o l i c y  o b je c t iv e  o f  th e  s ta tu te  a g a in s t  th e  in ju r y  

c a u s e d  b y  th e  l a w .13 T h e  A l a s k a  S u p r e m e  C o u r t  d e f e r s  to  th e  l e g i s l a tu r e  i n  m a k in g  p o l ic y  

r e g a r d in g  p u n i t iv e  a n d  o th e r  e q u i ta b le  d a m a g e s .14 T h e  l e g i s l a tu r e  d e te r m in e d  th a t  th e  d u a l 

a g e n c y  s t a tu te  w a s  f l a w e d  a n d  th iit  c o l le c t io n  o f  p u n i t i v e  d a m a g e s  a n d  c o m m is s io n s  w o u ld  

c a u s e  s e v e r e  e c o n o m ic  h a r m .  T h e  c o u r t  m a y  n o t  s u b s t i t u te  i t s  j u d g m e n t  f o r  th a t  p o l ic y .

- T a n n e r .’s  .s id e  o f  th e  e q u a t io n  d o e s  n o t  o u tw e ig h  th a i  e x p r e s s io n .o f  p o l ic y - h e c a u s e  th e  . 

s ta tu te  d o e s  n o t  im p a i r  a n y  v e s te d  e c o n o m ic  r ig h ts .

10 "Private property shall not be taken or damaged for public use without Just compensation." 
Alaska Const, art I, sec. 18.
u "No person shall be deprived of life, liberty, or property, without due process of law." Alaska 
Const art I, sec 7.
11 *[A]II persons are equal and entitled to equal rights, opportunities, and protection under the
law." Alaska Const art. I sec. 1,
13 See, Anderson v. State ex rel Bering Sea Fisherman's Assoc. 78 P.3d 710,716 (Alaska 2003), 
and Wilson v. Munjrioalitv of Anchorage. 669 P.2d 569, 572 (Alaska 1983).
M Evans, supra., and Anderson, supra.
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CQNCUJSlQd

The defendants’ motion to dismiss the plaintiffs claims for punitive damages and 

forfeiture o f commissions is GRANTED.
• rk _ '*

Dated at Anchorage, Alaska this 24 day o f J&nuary 2005.

I  certify that on January 24, 2005 a copy 
was mailed to: Trickey, Freeman, Wagstaff, 
Sandberg, Barnhart. Horetski

_________________
Nancy M. M cKewin, Judicial Assistant

'“'iDan A. Hedsley 
Superior Court Judge
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March 8, 2005

The Honorable Ralph Seekins, Chair 
Senate Judiciary Committee 
Alaska Legislature 
Juneau, Alaska

Re: Constitutionality of Senate Bill 105

Dear Chairman Seekirn and Members of the Senate Judiciary Committee:

Senate Bill 105 makes retroactive legislation passed in 2003, which made pilots exempt from 
overtime. Senate Bill 105 is designed to end class action lawsuits that threaten the financial 
viability of Alaska air carriers. In opposing this bill, the class action plaintiff lawyers have 
argued that Senate Bill 105 might be unconstitutional because it would affect litigation that is 
already pending in the courts. Despite this argument, the overwhelming weight of authority 
demonstrates that Senate Bill 105 is fully constitutional.

First, federal courts addressing this question have held that retroactive legislation which 
affects pending court cases brought under the Fair Labor Standards Act ("FLSA"), the federal 
counterpart of the Alaska Wage and Hour Act, are fully constitutional.

• For example, in Baker v. GTE North Inc., 110 F.3d 28, 30 (7lh Cir. 1997), a group of 
employees sued for unpaid overtime under the FLSA. The employees won in the trial 
court and obtained a judgment for time they spent traveling to the jobsite. While on 
appeal, Congress retroactively amended the FLSA so that the employees did not have 
to be paid for their travel time. The Seventh Circuit held that the amendment was 
constitutional and dismissed the employees’ lawsuit.

• Other federal decisions have also held that retroactive amendments to the FLSA are 
constitutional. Battaglia v. General Motors Corp., 169 F.2d 254, 261-62 (2nd Cir. 
1948); Seese v. Bethlehem Steel Co., Shipbuilding Div., 168 F.2d 58, 65 (4,h Cii.
1948); Austin v. City ofBisbee, Arizona, 855 F.2d 1496, 1436 (9lh Cir. 1988).

• The United States Supreme Court has held that "the constitutional impediments to 
retroactive civil legislation are now modest." Landgraf v. USIFilm Prods., 511 U.S.

179f'98-0001 -000000/A A050670.011]
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244, 272 (1°94). All that is required for retroactive legislation to be constitutional is 
that "retroactive application of the legislation is itself justified by a rational legislative 
purpose." Pension Benefit Guarantee Corp. v. R. A. Gray & Co., 467 U.S. 717, 730 
(1984).

Second, the Alaska Supreme Court is likely to rule that Senate Bill 105 is constitutional:

• The Alaska Supreme Court follows federal law in determining whether retroactive 
legislation is constitutional. See Norton v. Alcoholic Control Bd., 695 P.2d 1090, n.4- 
n.6 (Alaska 1985). Therefore, it would likely follow the federal decisions cited 
above.

• In 2003, the Alaska Legislature passed a retroactivity amendment to the Alaska Wage 
and Hour Act which limited the amount of unpaid overtime an employee could 
receive. The Alaska Attorney General issued an opinion that the legislation was 
constitutional. 2003 Informal Op. Att'y Gen. No. 883-03-0153 (June 9, 2003).

• In Fairbanks North Star Borough v. State, 753 P.2d 1158, 1159 (Alaska 1988), the 
case had already been litigated to the Alaska Supreme Court and was on appeal for a 
second time before the Alaska Legislature passed retroactive legislation. The Alaska 
Supreme Court applied the retroactive legislation to the case.

In sum, there is no constitutional impediment to the passage of Senate Bill 105.

i nomas m . uamei

TMD:sc
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