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one prepared?
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SENATE CS FOR CS FOR HOUSE BILL NO. 92( )

IN THE LEGISLATt fRE OF THE STATE OF ALASKA 

TWENTY-FOURTH LEG/SLATURE - SECOND SESSION

BY

Offered:

Referred:

ipooior(i): R E P R E S E N TA TIV E S  K F L L Y . Hnlro, McGelro

A BILL 

FOR AN ACT ENTITLED 

An Act relating to the purchase of interests in corporations, including limited liability 

ompanics, by the University of Alaska."

E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.40 is amended by adding a new section to read:

Sec. 14.40.458. University corporate interests, (a) The university may 

purchase an interest in a corporation if the Board of Regents of the University of 

Alaska authorizes the purchase and the purchase advances a public purpose of the 

university.

(b) If the university purchases an interest in a corporation, the corporation is 

not considered to be a part of the university for any purpose, except to the extent that 

both the Board of Regents of tho University of Alaska and the corporation's articles of 

incorporation state otherwise.

(c) Notwithstanding AS 09.50.250 and any other law, the University of Alaska 

is not liable for the obligations of a corporation that the University of Alaska has

-1- SCS CSHB 92( )
New Text: Under l i n e d  [DSL FT ED TEXT BRACKETED]
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purchased an interest in under (a) of tliis section, except to the extent that the president 

of the university signs a written agreement on behalf of the university that expressly 

states that the university is liable for the obligations of the corporation and the 

obligations for which the university is liable are identified in the written agreement.

(d) In this section,

(1) "corporation" means a for-profit corporation, a nonprofit 

corporation, or a lim.ed liability company, whether or not the corporation or company 

is organized in this str ;

(2) "interest" means a membership, or a share or other ownership

interest;

(3) "nonprofit corporation" means a corporation that qualifies for 

exemption from taxation under 26 U.S.C. 501(c) (Internal Revenue Code);

(4) "university" means the University of Alaska.

* Sec. 2. AS 37.10.085(a) is amended to read:

(a) Except as provided in AS 14.40.458 or (c) or (d) of this section, neither the 

state nor a political subdivision of the state may

(1) make a subscription to the capital stock of a corporation;

(2) lend its credit for the use of a corporation; or

(3) borrow money for the use of a corporation.

SCS CSHB 92( ) -2-
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Alaska State Legislature
Juneau
Slate Capitol Blag., Rm 434 
Juneau, AK 99801-1182 
Phone (907) 465-4976 
Fax (907) 465-3883

Member
House Finance Committee

Fairbanks
119 N Cushman. Ste 213 

Fairbanks, AK 99701 
Phone: (907) 452-6084 

Fax: (907) 452-6096

Representative Mike Kelly
House District 7

CSHB 92(JUD)
",An Act relating to the purchase o f interests in nonprofit corporations by die University o f  Alaska."

The University of Alaska has proven to be valuable tool in Alaska’s economic development. In a 
desire to allow the university to continue and expand its vital role in this area, we propose a much needed 
change in Alaska’s corporate liability laws intended to protect the university from liability arising from 
“piercing the corporate veil” .

“Piercing the corporate veil” is "a judicia l process whereby the court will disregard the usual immunity of 
corporate entities fro m  liability fo r  wrongful corporate activities perpetrating fraud . The doctrine which holds that 
the corporate structure with its attendant limited liability o f  stockholders may he disregarded and personal liability 
imposed on stockholders, officers, and directors in the case o f  fra u d  or other wrongful acts done in the tame o f  the 
c o r p o r a t i o n .Generally, we believe this is a sound policy intended to protect consumers from fraudulent

•corporate abuses and encourage good corporate citizenship. However, in the university context the 
application of this theory has the unintended consequence of discouraging university investment in new 
corporate endeavors resulting from intellectual property generated by faculty research.

The university cannot support various types of economic development initiatives or associate with 
public groups through nonprofit corporations without the fear of liability aiising from “piercing the 
corporate veil” , as described above, the university could become liable for the tort obligations of a 
corporate entity it may start up, where the entity was not adequately capitalized or insured.

In one such immediate example the university rejected a 501 (c)(3) nonprofit corporation to lead the 
business enterprise institute because of potential corporate veil liability. Likewise, the university has not 
been supportive of efforts bv faculty members with intellectual property to start up corporations, 
recognizing that if liability were incurred by such a corporation, there would be substantial risk that such 
liability could pass on to the university. The most recent version of the bill stipulates that instances of fraud 
or other malfeasance jommitted by the university will not protect it under the corporate veil. This is 
positive change to the original bill that clarifies that while the Legislature wants to encourage responsible 
university investment intended to advance its research mission, it also wants to guarantee ongoing 
protections to fhe general public.

Our intent with HB 92 is to specifically define a university/corporate liability structure intended to 
encourage new university investment in nonprofit corporations resulting from research-generated 
intellectual property or companies created and managed on university lands. The University of Alaska is a 
valuable component to Alaska’s economic engine and this bill will go to great lengths to expand its ability 
to increase economic development in our state.

1 Nolan, J.R., & Nolan-Haley, J. M. (1990) Piercing the corporate veil In Black's Law Dictionary. (pp. 1147-1148). St. Paul, MN: 
West.
Member: House Finance Committee
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TESTIMONY OF MARY E. GREENE 
ASSOCIATE GENERAL COUNSEL 
UNIVERSITY OF ALASKA

1 appreciate the opportunity to present a fuller explanation of some of the questions posed 
by members to me during the meeting held April 5, 2005, at 5:30 p.m.

One of the questions raised concerned why the University of Alaska should be treated 
differently than other corporations. There are several reasons. First, unlike most 
corporations, the University is a constitutional corporation created in Article VII, section
2 of the Alaska Constitution. That makes the University a part of the state unlike other 
corporations. The property of the State and the University is owned by the people of 
Alaska, not by a few shareholders. The University s mission is to serve the public 
interest, not provide dividends to investors like other corporations. Public money and 
public assets would be tapped if a plaintiff was able to pierce the corporate veil and reach 
University assets in addition to the money the University invested as a shareholder.

The effort of the University to avoid potential liability beyond those funds it voluntarily 
invests in a corporation is very much like the state’s actions when it creates a state 
corporation or authority and refuses to pledge the credit of the state. That says to 
creditors of the authority or state corporation that they can only look to the assets the 
legislature has placed in the authority or corporation to pay the debts of the authority or 
corporation. The legislature has frequently used this tool to protect state assets while at 
the same time promote economic development or create a service that serves the public 
interest. For example, the legislature refused to pledge the credit of the state in the 
creation of (he Alaska Railroad Corporation (AS 42.40.690), the Alaska Housing Finance 
Corporation (AS 18.56.170), corporations organized under the Business and Industrial 
Development Corporation Act (AS 10.10.190), the Alaska Student Loan Corporation 
(AS 14.42.260), the Alaska Medical Facility Authority (AS 18.26.150), Regional 
Electrical Authorities (AS 18.57.110), the Knik Arm Bridge and Toll Authority (bonds) 
(AS 19.75.241), stale and municipal port authorities (AS 29.35.640), Regional Resource 
Development Authorities (bonds) (AS 30.13.090), Adak Reuse Authority (bonds) (AS 
30.17.240), the Alaska Natural Gas Development Authority (AS 41.41.400), Alaska 
Energy Authority (bonds) (AS 44.83.130), the Alaska Municipal Bond Bank Authority 
tbonds and notes) (AS 44.85.130). and the Alaska Industrial Development and Export 
Authority (bonds) (AS 44.88.120). HB 92, if enacted, would do no more for University 
investments than the legislature has done is these instances. It would allow the 
University to voluntarily invest funds where the Board of Regents authorizes the 
investment AND the investment advances a public purpose. Those voluntarily invested 
funds would, of course, not be protected. They would be available for the payment of the 
corporation’s debts. But a clever plaintiff would not be able to go beyond that 
corporation’s assets to the other assets of the University. That is, the University would 
not have to pledge its credit by investing in a project that advances a public purpose.



If granted this protection, the University could help its faculty develop their research 
ideas into marketable goods and promote the economic development of Alaska. It could 
participate in worthwhile non-profit corporations that meet a public purpose. It could do 
so without risking the public’s money that is invested in the University.

Thank you.
Mary E. Greene 
Associate General Counsel



Q U ESTIO N S & ANSW ERS  
A SSO C IA TE G ENERAL CO UNSEL M ARY E. GREENE

5 exam ples o f U \  or any university’s investm ent in a corporation that worked 
well.
THE UNIVERSITY GENFRALLY DOES NOT INVEST IN CORPORATIONS. ONE OF THE REASONS IT DOl S 
NOT. ISTHAT. A SA  DEEP POCKET. IT IS VERY CONCERNED ABOUT LIABILITY IF THE CORPORATE VEIL 
IS PIERCED.

5 reasons w hy UA would invest in a corporation, and what the benefits o f UA 
investm ent w ould be to UA and to the venture.

START-UP CORPORATIONS WITH FACULTY MEMBER:

/. PROMOTE ECONOMIC DEVELOPMENT BY TURNING A RESEARCH PRODUCT INTO A MARKETABLE 
PRODUCT;
2. FOSTER BETTER RELATIONSHIPS WITH RESEARCH FACULTY;
3. ENHANCE REPUTATION OF UNIVERSITY THROUGH MARKETABLE PRODUCT(UKE UNIV. OF FL 
WITH GATORADE) OR INVENTIVE PRODUCT( UKE SOME OF THE MAPPING PROGRAMMING THAT IS 
GOING ON HERE)

NON-PROFIT COOPERTIVE CORPORATION WITH OTHER UNIVERSITIES OR RESEARCHERS:

1. CHANCE TO WORK WITH OTHERS TO SOLVE L \R C E  IMPORTANT ISSUES
2. ASSIST OTHERS IN ADDRESSING ISSUES OF PUBLIC CONCERN

Is there in-kind investm ent that results in equity? How would that be 
structured?
THERE A RE IN START- UPS. NORM ALL Y WHA T UNIVERSITIES DO IS TO CONTRIBUTE THEIR INTEREST 
IN PATENTS OR OTHER INTELLECTUAL PROPERTY TO THE CORPORATION. OTHERS ARE MORE 
WILLING TO LEND MONEY TO A START-UP IF THE WHOLE IP IS PORPERTY OF THE CORPORATION. IT 
DOES NO HARM. NO MONEY IS INVESTED. BUT IT HELPS THE START UP.
I CANNOT GIVE SPECIFICS. BUT IT IS COMMON IN RESEARCH UNIVERSITIES TO DO SOMETHING UKE 
THIS. MOST DO NOT MAKE MONEY FOR THE CORPORATION. BUT DO GET THINGS TO MARKET. / 
SPOKE WITH ONE OF THE ATTORNEYS FROM THE UIVERSITY OF CHICAGO ABOUT THEIR PROGRAM 
AT A CONFERENCE A WHILE AGO. THEY HAD SEVERAL START UPS NONE HAD EVER PAID OFF IN 
DOLLARS. BUT ALL THOUGHT T  STILL TO BE A GOOD IDEA.

3 exam ples o f  lost opportunities for LV\ under current liability law.
/ BUSINESS ENTERPRISE INSTITUTE WANTED TO ORGANIZE AS A NON-PROFIT WITH UNIVESITY 
PARTICIPATION INSTEAD OF AS A DEPARTMENT OF THE UNIVERSITY. GENERAL COUNSEL WOULD 
NOT ALLOW BECAUSE OF THE DEEP POCKET/CORP. VEIL ISSUE.
2. WE HA VE HAD OFFERS TO PARTICIPATE IN START-UPS WITH FACULTY MEMBERS. BUT /  DO NOT 
KNOW THE SPECIFICS.

A rgum ents for elim inating lawsuit options against UA, in the face of the loss 
of protection the current law may give non-UA stockholders o f the spin-off 
com pany, or any m em ber of the public that may be harm ed by the spin-off.



/. THE CREDITORS OF THE CORP AND OTHER PARTICIPANTS WOULD BE TREATED JUST THE SAME 
AS THE LAW NORMALLY WOULD TREAT THEM. EVERY INVESTOR WOULD LOSE ITS SHARE OF THE 
MONEY INVESTED. THE CREDITORS OF A CORPORATION CAN NORMALLY NOT COLLECT MONEY 
0  WED B Y THE CORPORA TION FROM AN INVESTOR. THA T IS THE WHOLE REASON TO IN CORPORA TE IN 
MANY INSTANCES. AN INVESTOR CAN PROTECT HIS OR HER ASSETS WHILE STILL INVESTING IN THE 
BUSINESS.

2. THE ONLY THING THAT WOULD BE LOST TO CREDITORS/OTHER INVESTORS IS THE POSSIBILITY OF 
GOING A FTER THE DEEP POCKET OF THE UNIVERSITY BY A TTEMPTING TO PIERCE THE CORPORA TE 
VEIL THERE A RE PRECA UT10NS THA T THE UNIVERSITY CAN TA KE. BUT THE TEST IN ALASKA IS NOT 
BLA CKAVHITE. IT IS A BALANCING TEST. IF THE PLAINTIFF WAS SYMPA THETIC. THERE IS ENOUGH 
WIGGLE ROOM IN THE LAW FOR A JURY THAT W4S SO INCLINED TO HELP OUT THE SYMPATHECTIC 
PARTY BY ZAPPING THE UNIVERSITY. THE UNIVERSITY CANNOT RISK THE PUBLIC'S ASSETS BY 
RISKING A DETERMINATION THAT WE WERE TOO INVOLVED TO KEEP CORPORATE PROTECTIONS 
GIVEN TO ALL AND THUS ARE LIABLE FOR THE CORPORATION'S DEBTS.

W ould UA investm ents typically be tem porary?
/ DOUBT IT. HOWEVER. IF A START-UP IN FACT TOOK OFF AND A LARGER CORPORATION WANTED TO 
BUY IT. THE UNIVERSITY WOULD LIKELY SELL SO AS NOT TO BLOCK THE DEAL WITH NON-PROFITS. 
NORMALLY THERE IS LITTLE OR NO WAYOUTONCE YOU INVEST FROM A PRACTICAL PERSPECTIVE.
I AM GOING TO FORWARD THIS TO DIANNE MCLEAN WHO DOES IP FOR THE UNIVERSITY. SHE MA Y 
HAVE SOME KNOWLEDGE ABOUT START-UP OR OTHER OPPORTUNITIES THE UNIVERSITY HAS 
MISSED.



MEMORANDUM
D A TE: 6 April 2005
T O : House Education Com m ittee, Chair Mark Neuman
F R O M : Craig Dorm an, Vice President for Research and Academ ic A ffairs,
U niversity o f A laska Statew ide System
R E: Com m ents re HB92 from

Thank you for the opportunity to testify briefly last evening on the proposed 
change to AS 14.40.458, University Corporate Relations. Per your request, I will 
briefly  reiterate my points:

The authorization requested is lim ited to ownership of stock, or m em bership in a 
corporation, that would “advance the mission o f the University of Alaska, 
pursuant to ;he policies o f the Board o f Regents". Thus, such ow nership or 
m em bership would be undertaken only to advance the instructional and research 
responsibilities o f the university, and not principally as a m oney-m aking 
enterprise.

The m otivation for participation in ow nership o f a corporation derives basically 
from PL- 96-517 of 1980 (and amendm ents in PL 98-620 of 1984), com m only 
referred to as the Bayh-Dole Act. This Act perm its universities to elect 
ow nership o f inventions made under federal funding, and to become directly 
involved in the com m ercialization process. In the quarter century since its 
enactm ent, this Act has fundam entally changed university-industrial 
relationships, and has resulted in the introduction of many new technologies into 
public use. W hile there are a variety o f ways that universities can transfer their 
technology to industry, the incubation of new small businesses has proven very 
successful in enhancing local, state and national econom ic developm ent, 
particularly  in the vicinity of university cam puses. As part of that incubation 
process, universities may encourage and even assist their faculty to take an 
equity  interest in bringing one of their inventions or ideas into public use; and 
since under Bayh-Dole the ow nership of the invention accures to the university 
(w ith sharing rights as detailed in the testim ony of Judge G reene), universities 
may (and many do) elect to invest their non-general fund resources to encourage 
such activity. All such arrangem ents are conducted as business arrangem ents 
with full review by U niversity General Counsel, and the proposed provision in 
AS 14.40 seeks to limit the U niversity’s liability to the obligations specified in 
those agreem ents.

The university  is seeking this provision at this time because of recently enhanced 
em phasis on support of state needs, and in particular our interest in supporting 
d iversified  econom ic developm ent in the state. As I have stated in earlier 
testim ony to the House and Senate Finance Com m ittees, nationally, industry 
conducts 70% of R&D, and universities conduct 14%. In Alaska, UA conducts



55% of R&D, and industries only 10%. This disparity  suggests the need for even 
greater diligence on the part o f UA than is typical for universities, in taking an 
active role in the developm ent and incubation of new business. Recent actions to 
this end include both external and internal reviews o f our technology transfer 
procedures, the form ation o f the Business Enterprise Institute (BEI) at the 
College o f Business and Public Policy at UAA, the establishm ent o f the O ffice of 
E lectronic M iniaturization and search for a Vice C hancellor for Research and 
Econom ic D evelopm ent at UAF, and UAF collaboration with local groups in 
Fairbanks in the establishm ent o f the “N anookTech Technology A ccelerator” .

BEI and NanookTech are exam ples o f entities that may evolve into non-profit 
corporations in which the university  may wish to participate. As with stock 
ow nership, the intent o f  the proposed change to AS 14.40 is to lim it the 
un iversity ’s liability to those obligations to which it explicitly  agrees as a 
condition of its m em bership. Anothei exam ple, which I briefly m entioned during 
my oral testim ony, is the A laska Ocean Observing System (AOOS), one of a 
number o f such regional system s around the U.S., as recom m ended by the U.S. 
Com m ission on Ocean Policy. AOOS is designed to support safety o f life at sea, 
im proved weather forecasting, fisheries, and safety o f marine transportation, and 
the U niversity has played a leading role in its establishm ent and developm ent.
As AOOS and the associated national associations and federal funding 
m echanism s mature, it will likely become a 501(c)(3) corporation, and again the 
U niversity would like to be able to continue to participate w ithout the fear of 
liability reaching beyond its explicit obligations as a member.



SPIN -O FF COMPANY MODELS FOR UNIVERSITIES: Hands Off, Hands On, or Vp-to-
Your-Neck

Prepared by:
K. Diane McLcnn 

Director, Intellectual Property & Licensing 
Deputy Director, Office of Sponsored Progra. ns 

University o f Alaska Fairbanks

Universities that are able to accept equity in start-up businesses, usually accept the equity in lieu 
of up-front licensing fees. Most universities have policies dictating whether or not the university 
will accept a seat on the start-up's board and define triggers are for stock divestiture. Many 
universities try to hold the stock for as short a time as is reasonable. The desired technology ;s 
licensed to the start-up for reasonable commercial terms. Sometimes the inventing faculty 
member is given a leave of absence during the new business' startup phase. Agreements are often 
made that allow the start-up access to university facilities.

There are typically three approaches used by universities to spin-off companies: Hands Off (U. 
o f Washington uses this one.), Hands On, or the Up-to-Your-Neck approach. The Hands 
off Approach requires the faculty member to develop his/her own business plan, find venture 
funding and pay all other start-up costs. The university negotiates with a representative of the 
company (not the taculty member to avoid conflict of interest) for the technology license. 
Typically, the deal has a low or no up-front fee that is balanced by higher than usual royalties 
down the road and the university receiving equity in lieu of the up-front money. In that case, the 
university's costs are the patenting and maintenance fee payments while waiting on a royalty 
stream to begin.

With the Hands on Approach the university may review the faculty member's business plan, go 
with them to help acquire venture capital, and mavbe provide a little funding. Otherwise it would 
be the same as the Hands Off Approach.

With the Up-to-Your-Neck approach the university puts together the business management team 
or provides a business incubator. The university provides substantial funding and other start-up 
support for the business.

Typically universities that regularly enter into start-ups or have ownership in other corporations 
use a research foundation/corporation as the intermediary. These foundations come in all sorts of 
flavors. Some universities run all their research awards through the foundation. Others use the 
foundation to handle IP, development and entrepreneurial activities, etc.

Universities that handle start-ups thoughtfully and well attract high energy, innovative faculty 
who, in turn, attract top-notch students. (Students often tend to settle near communities where 
they attended school.) Start-ups can provide training gro"nds for students and valuable 
collaborators for university faculty, as well as economic development opportunities. There are a 
number of successful models for handling start-ups.


