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A BILL
FOR AN ACT ENTITLED

"An Act relating to self-administration and documentation of certain types of

| medication prescribed to a child ittending school."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 14.30 is amended by adding a new section to read:
Article 2A. Pupil Health.
Sec. 14.30.141. Self-administration and documentation of medication, (a)
A public school shall permit the self-administration of medication by a pupil for

asthma or anaphylaxis if, during the current school year, the pupil's parent or guardian

provides the school
(1) written authorization for the self-administration of the medication;

(2) written certification from the pupil's health caie provider that the
pupil
(A) has asthma or a condition that may lead to anaphylaxis;

(B) has received instruction in the proper method of self-

- SCS CSHB 85( )
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administration of the medication; and

(C) has demonstrated to the health care provider the skill level

necessary to use the medication and any device that is necessary to administer

the medication as prescribed;

(3) arelease of liability for the school and its employees or agents for

injury arising from the self-administration or storage of the medication;

(4) an agreement to indemnify and hold harmless the school and its

employees or agents for any claims arising out the self-administration or storage of the

medication;
() a Written treatment plan’that is signed by the pupil's health care

providei~for the pupij/for managing asthma or anaphylaxis episodes, a list and dosage

of medications needed during school hours, and permission for and instruction on

storage of the medication at school; and

(6) ary other documentation required by the school that is consistent

with this section.
(b) The public school shall provide written notification to the pupil's parent or

guardian of the school's absence of liability related to the self-administration of

medication under this section.

() A pupil who is permitted to self-administer medication under this section
shall be permitted to carry anc”Store with the school nurse or other designated school

official an inhaler or autoinjectable epinephrine, or both, at all times.

(d) Ifa student uses the student's prr cribed medication in a manner other than
as prescribed, disciplinary action according to school codes may be imposed upon the
student. The imposed disciplinary action may not limit or restrict the student's

immediate access to the student's prescribed medication.

() In this section, "health care provider" means a licensed physician,
advanced nurse practitioner, physician assistant, village health aide, or pharmacist

operating within the scope ofthe health care provider's authority.

SCS CSHB 85( ) -2-
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Page 1, line 2, following "attending":

Insert "public”

Page 1, line 7, following "A™:

Insert "public"

Page 2, line 15:
Delete "The"

Insert "A public"



Representative Kevin Meyer

HOUSE DISTRICT 30

Sponsor Statement

CS for House Bill 85

“An Act relating to self-administration and documentation of certain types of
medication prescribed to a child attending school.”

Of the 20 million Americans with asthma, 6.3 million are children under the age of 18.
This chronic condition is the cause of 728,000 emergency room visits, 214,000
hospitalizations and 223 deaths annually among children.

The “Asthmatic School-children’s Treatment and Health Management Act” passed by
Congress in 2004 directed the Secretary of Health and Human Services to give preference
when awarding grants to states that authorize the self-administration of medication to
treat students’ asthma or anaphylaxis. Over thirty states have passed legislation to comply

with the federal act.

House Bill 85 requires that schools permit students to self-administratc medication for
asthma, anaphylaxis. A school must permit self-administration if:

e The school receives written authorization from a parent or legal guardian for the
self-administration of the medication;

e Written certification from a pupil’s health care provider;

» Release of liability for the school and its employees or agents for injury arising
from self-administration.

« A treatment plan is filed with the school.

* An agreement to indemnify and hold harmless the school and its employees for

claims arising from self-administration.

In return, schools shall provide a written notice to the pupil's parent or guardian of the
school’s absence of liability related to the self-administration of medication covered by

HB 85.

Asthma and allergy related illnesses can be potentially life threatening and the current
prohibition on self-administration in schools puts children at risk. HB 85 is an important
step toward addressing a major risk to our children’s health.

(Updated 3/07/05)

Email: Represenlative_Kevin_Meyer@ legis.slatc.ak.us « Toll Free: (866) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fujc: (907) 465-3476
Interim: 716 W. 4th Ave., Anchorage, Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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CS FOR HOUSE BILL NO. 85(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 3/9/05
Referred: Rules

Spunsor(s): REPRESENTATIVES MEYER, Seaton, McGuire, LcDoux, Kcrttulu, Gara, Gardner, Dahlstrom,
Lynn

A BILL
FOR AN ACT ENTITLED

"An Act relating to self-administration and documentation of certain types of

medication prescribed to a child attending'
BE IT ENACTED BY THE LEGISLATUREOF THE STATE OF ALASKA:

* Section 1. AS 14.30 is amended by adding a new section to read:
Article 2A. Pupil Health.
Sec. 14.30.141. Self-administration and documentation of medication, (a)
A school shall permit the self-administration of medication by a pupil for asthma or

anaphylaxis if, during the current school year, the pupil's parent or guardian provides

the school
(1) written authorization for the self-administration of the medication;
(2) written certification from the pupil's health care provider that the
pupil
(A) has asthma or a condition that may lead to anaphylaxis;
(B) has received instruction in the proper method of self-
HB0085¢ CSHB 85(JUD)
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administration of the medication; and

(©) has demonstrated to the health care provider the skill level
necessary to use the medication and any device that is necessary to administer
the medication as prescribed;

(3) arelease of liability for the school and its employees or agents for
injury arising from tiie self-administration of the medication;

(4) an agreement to indemnify and hold harmless the school and its
employees or agents for any claims arising out the self-administration of the
medication;

(5) a written treatment plan for the pupil for managing asthma or
anaphylaxis episodes™ag<fa list and dosage of medications “needed during school hours *
that is signed by the pupil's health care provider; and

(6) any other documentation required by the school that is consistent
with this section.

(b) The school shall provide written notification to the pupil's parent or
guardian of the school's absence of liability related to the self-administration of
medication under this section.

(c) A pupil who is permiftc3'to self-administer medication under this section
shall be permitted to carry and store with the school nurse an inhaler or auloinjcctable
epinephrine, or both, at all times.

(d) Ifa student uses the student's prescribed medication in a manner other than
as prescribed, disciplinary action according to school codes may be imposed upon the
studrnt. The imposed disciplinary action may not limit or restrict the student's
immediate access to the student's prescribed medication.

(e) In this section, "health care provider" means a licensed physician, licensed

nurse, physician assistant, village health aide, or pharmacist.

-2- HB0085c
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number 1

2005 LEGISLATIVE SESSION Bill Version; csHB 85(HES)
(H) Publish Date: 2/18/05

Revision Date/Time (Note if correction): Dept Affected: Education & Early Development
Title 'An Act relating to self-administration and documen- RDU TLS
tation of certain types of medication prescribed to a child Component Student & School Achievement

Sponsor Representative Meyer
Requester House HES Component No. 2796

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include Inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims 0.0 - :
Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES [ | |

jCHANGE IN REVENUES ( ) 1 | |

FUND SOUKCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 0.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL 0.0
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) If funding for this bill is Included in the Governor's FY 2006 budget proposal: | ~1
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
Section 14.30.141 states that a school shall permit self-administration of medication by a pupil for asthma,

anaphylaxis, or other potentially life-threatening illnesses, under specific conditions and with wrtten
authorization and certification. The Department of Education & Early Development identifies no department

costs at this time.

Prepared by:  Barbara Thompson, Director Phone 465-8727
Division Teaching & Learning Support Date/Time 2/8/05 4:24 PM
Approved by:  Karen Rehfeld, Deputy Comissioner Date 2/8/2005
Agency Education &Early Development
Page 1of 1

(Ravis 1V/23/2004 OVB)



STATE OF ALASKA

2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):

Title "An Act relating to self-adminisiration and documen-
tation of certain types of medication prescribed to a child
Representative Meyer

Sponsor

Requester House HES

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.
FY 2006

OPERATING EX TNDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Rece'pts
1003 GF Match

1004 GF

Inn<; OF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)

TOTAL

Estimate of any current year (FY2005) cost:

0.0

0.0

0.0

0.0

FY 2007

0.0

0.0

0.0

0.0

FISCAL NOTE

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Component No.

FY 2008

0.0

0.0

CSHB 85(JUD)
3/9/05

Dept. Affected: Education & Early Oevelopmont

| rdu
Component

tls
Student & School Achievement

2796

(Thousands of Dollars)

FY 2009 FY 2010

0.0 0.0

0.0 0.0

(Thousands of Dollars)

0.0

0.0

0.0 0.0

0.0 0.0

Mark this box (X) if funding for this bill is included in the Governors FY 2006 budget proposal: 1

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)
Section 14.30.141 states that a school shall permit self-administration of medication by a pupil for asthma,

anapl ylaxis, or other potentially life-threatening illnesses, under specific conditions and with written
authorization and certification. The Department of Education & Early Development identifies no department

costs at this time.

Prepared by:
Division

Barbara Thompson, Director
Teaching & Learning Support

Approved by:  Karen Rehfeld, Deputy Comissioner

Agency

(Ravisad 9/23/2004 OMVB)

Education &Early Development

Phone 465-8727
Date/Time 2/22/05 3:35 PM

Date 02/22/2005

Page 1of

FY 2011

0.0

0.0

0.0

0.0

1



LEGAL SERVICES COPY

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA Slate Capitol
FAX (907) 465-2029 Juneau. Alaska 99801-1182
Mail Slop 3101 Deliveries to: 129 6th St. Rm. 329

MEMORANDUM January 24, 2005

SUBJECT: HB 85 (Work Order No. 24-LS0367\G)

TO: Representative Kevin Meyer

Attn: Mike Pawlowski

FROM: Jean M. Mischel
Legislative Counsel

/

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Requires public elementary and secondary schools to allow the self
administration by a student of medications needed to treat asthma, anaphylaxis and other
potentially life-threatening illness if certain conditions are met. Imposes annual
documentation, indemnification, and release requirements on the parent or guardian of a
student who wishes to sclf-administer medication while at school.

IMM jad
05-047.jad



Changes to HB 85 in CS HB 85 version 24-L.S 0367\Y

HB 85

I.) Page 2, line 19:
“shall be permitted to carry an inhaler..”

2.) Page 2, line 20— 26: underlined deleted
“times as long as the pupil does not
endanger any person through the misuse
of the inhaler. Misuse of an inhaler
includes exceeding the prescribed dosage
of the medication. An inhaler includes
me,ered-dose, breath-activated, and dry
powder inhalers, and spacers and holding
chambers, (d) The school may confiscate
a self-administered medication if a pupil
misuses the medication."

3.) To page 2, line 27-28: replaced
“advanced nurse practitioner  pubiic
health nurse.”

4.) Not included in HB85

CSHB 85

1.) To page 2, line 19: inserted
“shall be permitted to carry and store
with the school nurse an inhaler...”

2.) Page 2, lines 20-24: replaced with
“times, (d) If a student uses the student's
prescribed medication in a manner other
than as prescribed, disciplinary action
according to school codes may be
imposed upon the student. The imposed
disciplinary action may not limit or
restrict the student's immediate access to
the student’s prescribed medication.”

3.) Page 2, lines 25-26: replaced with
“licensed nurse”

4.) Page 2, lines 26: added
“pharmacist”

Prepared by Representative Meyer’s Office



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA Slate Capitol
FAX (907) 465-2029 Juneau. Alaska 99801-1182
Mail Slop 3101 Deliveries to: 129 6tl. St. Rm. 329
MEMORANDUM April 6, 2005
SUBIJECT: Effect of HB 85 on Private Schools (CSHB 85(JUD)

Work Order No. 24-LS0367\Y)

TO: Representative Kevin Meyer
Attn: Mike Pawlowski

FROM: Jean Mischel
Legislative Counsel

You have asked whc her CSHB 85(JUD) applies to private schools, and if not, whether a
private school may choose to comply wvitlr the Act, should it become law, and receive
what is construed as the immunity protecti ns provided in the bill. The bill requires a
school to permit self administration of certain prescribed medication by a student under a
specified procedure. The procedure includes the provision of a release of liability and a

hold harmless agreement to the school.

In my opinion, HB 85 does not expressly apply to private schools and, while a private
school is not otherwise precluded from following an identical procedure as contained in
HB 85 to allow for self administration of medication by a student at the school, it is
inaccurate to say that the bill would voluntarily apply to the school and therefore afford
additional protection. However, if the procedures in the bill are followed, the school
would have acquired a release and indemnity agreement from the parents of the school
that presumably would afford the school protection from civil liauility if drafted

correctly.

There is a type of exemption for religious and private schools from government
regulation under AS 14.45.100. The exemption is quite narrow and reads as follows:

AS 14.45.100. EXEMPTION. A religious or other private school that
complies with AS 14.45.100 - 14.45.130 is exempt from other provisions
of law and regulations relating to education except law and regulations
relating to physical health, fire safety, sanitation, immunization, and

physical examinations.

A "private school" is defined in AS 14.45.200 as a school that accepts no state or federal

funds.



Representative Kevin Meyer
April 6, 2005
Page 2

The exemption under AS 14.45.100 pertains to laws and regulations relating to education
and specifically requires only those private schools that choose to comply with
AS 14.45.100-14.45.300 to comply with other laws and regulations relating to health and
safety. The exemption walks a fine line between competing constitutional interests
including protecting public health, safety and welfare and prohibiting interference with
free exercise of religion and establishment issues raised by over regulation. It may be
argued under the police powers of the state that all private schools, whether in
compliance with AS 14.45.100-14.45.300 or not, may be regulated for the benefit of the
health, safety and welfare of the students and staff.

The exemption only requires compliance with a specific list of health and safety laws.
The list does not include medication other than immunizations though the term "physical
health" may be read broadly to include the administration of a select few prescription
medications taken by some students. The question really is one of degree.

HB 85 does not even affect all students - only those who need asthma and anaphylactic
medication and whose parents are willing to go through the documentation process
required by the bill. Does HB 85 relate so strongly to a need to protect the health and
welfare of students that it should be applied to all public and private school students, in
the face of a potential First Amendment challenge? The legislature has made this

judgment call in other instances.

For example, the legislature expressly extended the Safe School Zone Act to private
schools under AS 11.61.210. A principal of a public or private school is required to train
students in emergency safety drills under AS 14.03.140. In addition, a provision
allowing for the search of school lockers by pea».e officers anJ other appropriate persons
was cross-referenced for voluntary private school applicability uider AS 14.43.190.

HB 85’ effect is not expressly applicable to private schools by either a reference to
private schools or the addition of a cross-reference in AS 14.45.100-14.45.300 as has
been done in the past to make the legislative intent clear. Notably, a federal law
encouraging states to allow self-administration of medication by students for preferential
receipt of federal funds does not extend to private schools.

Absent an amendment to the bill to expressly apply the self-administration of medication
procedure io private schools, it is doubtful that a court would apply the provision to
private schools either for voluntary or mandatory compliance. Even if a court found that
HB 85's procedure relates to "physical health” under AS 14.45.100, the exemption only
requires compliance when the private school elects to meet other standards under AS
14.45.100-14.45.3C If a court found that HB 85's procedures otherwise fall within the
police powers of the state, then the procedures could be mandated, a result | think that the

private schools wish to avoid.

I can recommend a few changes to this bill to allow for voluntary compliance by a private
school if that is the intent of this bill. Without a change, the applicability to a private



Representative Kevin Meyer
April 6, 2005
Page 3

school is questionable. A private school could, it seems to me, set up its own procedures
allowing self-administration of medication in the school that include a release and

indemnity agreement without the passage of HB 85.
If I may be of further assistance, please advise.

JMM:Imb
05-107.Imb
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American Academy of Pediatrics [SEHAESWIY

DEDICATED TO THE HEALTH OP alL CHILDREN*: 1 JAN 18 2006
i
BY:

mamtMJ onm, MO, KAAP
%@@%ﬂ( W R

January 13,2005

Dear sirBTriBSBnf'

The Alaska Chapter ofthe American Academy o f Pediatrics wishes to
provide support to the Alaska Asthma Coalition’s efforts to encourage
Alaska legislation this year allowing elementary and secondary school
students to selfadminister medication for asthma or anaphylaxis under

specified conditions.

JBrtotTTOMr . ¥
GO 00 The ability for students to use safe and effective medication for these
118 conditions in school, as they db out of school, has been a recommendation
¢ %r%zgha com for years ofthe American Academy of Pediatrics (Committee on School
) ' Health. Guidelines for the Administration ofdedication in School

Pediatrics; 112 (3): 697-699, September, 2003) and the American

Academy of Allergy, Asthma, and Immunology (Policy Stat 'neat,
AnflpMffP< ;a achool* and other child-care setting*. Journalo fAllergy

and Clinicallmmunology; 102(2): 173-176, August, 1998). Now with
financial encouragement ofthe federal government through the Asthmatic
Schoolchildren's Treatment and Health Management Act 02004, winch
provides preference for certain grants >states witiv this legislation, the
time has come in Alaska for action. Furthermore 35 states already have

these laws-in plaee, -- —
W

\’ann regards,

*"0

Thomas J. Porter, MD. FAAP

President
American Academy of Pediatrics, Alaska Chapter



Allergy&AsthTia Network

February 1,2005

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol, Room 515
Juneau, AK 99801

Dear Representative Meyer:

Founded in 1985, Allergy & Asthma Network Mothers of Asthmatics (AANMA) strives to eliminate suffering
and death due to asthma and allergies through education, advocacy, community outreach, and research,
For the last decade, the organization assisted state and federal lawmakers to secure students’rights to
carry and self-administer prescribed lifesaving asthma and anaphylaxis medications while at school and
school-sponsored activities. Today, we thank you for your leadership in sponsoring HB 85, potentially
lifesaving legislation for Alaska students living with asthma and anaphylaxis.

Breathing is a right, not a privilege. Physicians prescribe lifesaving medications to patients, and with
parental support, train students how to use these medications in a life-threatening emergency. However,
not all schools protect students' rights to carry and self-administer emergency medications. Tragically,
inconsistent school policies have led to student deaths across the country. In many cases, it has taken a
student's death and subsequent lawsuit to prompt statewide legislation protecting students’ rights.

On October 30, 2004, President signed HR 2023, the Asthmatic Schoolchildren’s Treatment and Health
Management Act of 2004, into law. States with laws protecting students will receive asthma-related funding

preference from the federal government.

Bill HB 85 will qualify the state for this preference, create a uniform self-administration policy for all Alaska
schools, and enable students to focus on learning. Alaska will join the nearly 20 states currently protecting
these vital student rights. We commend you for your leadership and support of Alaska students living with

asthma and ~..nphylaxis.

On behalf of students who just want to breathe, thank you!

With warm regards,

Sandra Fusco-Walker
Advocacy Network Coordinator Patient Advocate

2751 Prosperity Avenue, Suite 150, Fairfax, VA 22031 + T. 800 878.4403 or 703 641.9595 F 703.573.7794 + www.aanma.org
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School Boards United

The 52 member districts in district forums during the AASB Legislative
Fly-In on February 13, 2005 and considered the following bills pending before the Alaska Legislature:

J Bin/Topic REAA/Haral District! Municipalities Large Districts
Edaration Kutding $4.993 mininnini lcvt) in $4,995 minimum, bul not $4,995 minimum, but not
HB 1 - Bate Student Allocation incrcur FYC.j, but not adequate adequate adequate
PERS/TRS funding (inside foundation) Support Support Support
Rarly Funding Support, bul need option of  Support Match 15, but need Support, but need option of
HB 20, SB 13, SB 23 supplemental option of supplemental supplemental
Limit admin Lira five expenses Oppose Oppose Oppose
SB 57
School Contraction Debt Support Support Support
HB )3
School Safely Support Support Support
HB 41 Min. 60 day* for auauh
HB 88, SB 65 Waive minora into adult coon Monitor ........cc....... Support B[ [0] =3 [(01 =S
S3 10 Remove cap on damage award) for Monitor Support Support
vandalism
Student Health Oppose v *- Oppose Oppose
HB 3 «Scotaus testa.........ccccovevienennne .

HB 85 Sclf-adinioilei drugs Support Support Support
SB4 SB 35 Farsi ai*™ classes Oppose Oppose Oppose
SB 48 Psychotropic Drugs Oppose Oppose Oppose
HB 128 Physical fitness task force Monitor Monitor Oppose
Teacher Retruiframi Support Support Support

SB 24, SB 3), SB 61

oY P A7 Ml WIEARH INED  TTD
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1 Edacatlan Funding
| HB)

PBKSITRS funding

Early Funding
HO 20, SB 13, SB 23

LimH Administrative
Expenses

SB 57

Srltoo! Con*fruelion Debt
HB 13

School Safely

HR 41, HB 88. HB 65.SB
10

Sladcnt Health

HB 85, HB 3, SB 4, SE 35,
'SB 48, HR 12d

Teacher "Rerruif ntvnf

SB 24, SB 31, SB 6]

Talking Points on Education Bills

$4,995 mininnun needed lo provide education mandated by NCLB and bigbcj coUs
Confume fhr positive investment fiend line established in 2001

Districts already burling Bom yean of under-funding

Many districts abeady il local funding cap

Federal education cuts snd under-funding wilt impart school*

Appreciate governor’s inilialiveto fund at 100 percent; keep inside formula

Good idea to help district planning, but when levemres are available late in session, education should be at the table

30 percent ceiling is abeady unrealisli32 districts secured waivers this year

Districts have identified S580 mrlhon us construction needs; guvemat requeuing only S30 million m FY 06 schc d
repairs

School employees must be protected and oui schools must be safe hum violent acts. But legislature should be
careful about rcmovmg discretion from the hands of school "flicials and the courts.

Districts ate skittish about more unfunded mandates from the state and federal government h makes sense to allow

rodents fOcarry and acH-adtninisio adeigy and asthma dugs<HB 85). We will monitor other bills  they move *

Relire-iehrre law Ins helped many districts cope with petsomic] eatergendel <ft teacher'shortages. Cost to Ihe
letircraent program has been minima). It’s a local option thai should be extended

oY P W N BIB/OH MID DD
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V 907-274-c827
il 907-272-0292

aNA

2207 Eaic Tudor Rd, Suite 34

Alaska
Nurses Anchorage. AK 99507-1069
A ssociation 6 - www.aknurte.org

aknurte@iknurte.org

Testimony of Patricia Senner MS, RN, ANP
Chair Legislative Committee

Alaska Nurses Association

HB 85

February 15, 2005

The Alaska Nurses Association would like to express their support of LIB 85, “an Act
relating to self-administration and documentation of certain types of medication

prescribed to a child attending school”

The Nurses Association emailed a copy of this Bill to nurses throughout the state. The
responses we received back were all supportive ofthe legislation

This legislation mandates a practice that has already been in place ir the Anchorage
School District, so there has been practical experience with implementation of the Bill’s
mandates. The school nurses we consulted on both the elementary and high chool level
stated that they had not encountered any serious p.oblems with student’s carrying their
own medication. : .

We did receive numerous comments that some student’s, with more serious disease,
should be required to also have an inhaler left with the school nurse. As you might
imagine, student’s frequently forget to bring their inhalers to school, or the inhalers run
out of medication and the student forgets to tell their parents. There must be some
corollary to Murphy’s law that when the student forgets their inhaler is when they need rt

most.

It might be advisable that a section be added to the bill that would allow the schoo'
district to require a student to provide a back-up inhaler to be left in the office. Most
school’s already have back up epi pens on hand because they can never tell which student
might have an anaphylactic reaction to something in the environment.

Thank you for this opportunity to respond to this bill.

<2m
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N ational A ssociation o fSchool N urses

POSITION STATEMENT

Epinephrine Use in Life-Threatening Emergencies

HISTORY:

An increasing number of students and school staff have life-threatening allergies.
Exposure to the affecting allergen can trigger anaphylaxis. Anaphylaxis requires
prompt medical intervention with an injection of epinephrine.

DESCRIPTION OF ISSUE:

Avoidance, early recognition, and prompt treatment are essential to the
management of life-threatening allergies. There are students and school staff
who have known life-threatening allergies, as well as those who have not been
identified. Prompt intervention with epinephrine is vital to saving lives.

RATIONALE:

Medication and emergency policies in school districts must be developed with the
safety of all students and staff in mind. Easy access to and correct use of
epinephrine are necessary to avoid life-threatening complications.

CONCLUSION:

It is the position of ihe National Association of School Nurses that school nurses
supervise the management and treatment of life-threatening allergies. The self-
managed administration of epinephrine should be evaluated on a case-by-case
basis by the school nurse, the parent, the health care provider, and the student.
Written permission from the parent and health care provider must be obtained for
students with known life-threatening allergies who will self-medicate.

An individual health care plan that includes continuous mon.ioring, emergency
plans, and evaluation should be written by the school nurse and maintained for
every student with prescribed epinephrine. The school nurse should provide
training for school staff in the recognition of life-threatening allergic reactions and,
if appropriate, in the administration of pre-filled, single dose epinephrine

prescribed for these students.

School districts must establish direction for handling episodes of anaphylaxis in
students and staff with no previous history of life-threatening allergies. State laws



pertaining to nursing practice will impact the need for protocols or standing
orders.
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National Association of School Nurses

1416 Park Street, Suite A
Castle Rock. CO 80109
303-663-2329
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Totl Free: 866-627-6767

POSITION STATEMENT

The Use of Asthma Inhalers In the School Setting

HISTORY:

The number of diagnosed cases of asthma is increasing each year. Inhaled Medication is frequently used
to manage the condition and treat acute exacerbation.

DESCRIPTION OF ISSUE:

Early recognition and prompt treatment of symptoms are vital to the management of asthma.

RATIONALE:

School district medication policies must be developed with the safety of all students in mind. Easy access
to and correct use of asthma inhalers are necessary to avoid serious respiratory complications secondary

to acute exacerbation and to improve the quality of life of students with asthma.

CONCLUSION:

It is the position of the National Association of School Nurses to support the self-management of asthma,
including the use of prescribed, inhaled medicitions on a case-by-case basis with parent, physician, school
nurse, and if appropriate, student invjiveicant. Self-managed administration of inhaled medication for
asthma must be evaluated by the school nurse. Written permission from the parent and physician must be
obtained. A written individual health care plan that includes continuous monitoring and evaluation by the
school nurse must be maintained for every student who self-administers prescribed inhaled medications.

Adopted: June 1993
Revised: June 1999
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Medication Survey

A survey of Alaska school districts shows no consistent policy In
allowing stydents to car_ré/ and administer their own medication for
asthrra'and anaphylacti elesodes. And while 14:dlstricts indicated
scopert for such a policy allowing self-administration of medication,

nine cistricts expressed opposition.

The survez_b% AASB was conducted fo_IIowing inducéio,n 0f House
Bill 85 requiring Publlc schools to permit stydents to administer their

own medication for asthma, a,naph_¥IaX|s (allergic reactions to food or
Insec; biies) and other potentially lite-threatening illnesses. .

Spon sored by Rep. Kevin Meyer, R-Anchorage, the bill requires
V\)?ltteg auﬂwo%zatﬁm from a pXrent or guarcLa% and a hea?t care
provider. s

Ten districts that res(Ponded to the_survey said they currently allow
students to carry and use asthma inhaler's and/or an auto-inijector

syringe. Several require parental or physidan permission.

- g £ .
Eleven districts reported requmng students fo kee{a any such device
In the: custody of a school nurse Or other trained staff member. Two

distri'its allow Inhalers but not syringes, while three allow auto-
injeciors hut not Inhalers. |

When asked If they would support a measure such as HB 85, nine
districts indicated no. One district said they were currently ina
dls_Pute with parents demanding that staff administer insufin to their

child

Among the 14 districts that indicated support for the bill, one district
sald twould welcome any law abso?vm ﬁhew schools of lia |ﬁty for

students treating themselves.

“The inhaler is much easier to administer, and all but the verK
You_rgest of students know how to use them and they keep them at
heir desks or in accessible lockers,” the district reported.

HB 15 was referred for the Health, Education and Social Services
Cornmittee and the Judiciary Committee.
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Legisbrion (House Bill 85) has heen introduced to require public schools to allow

studens to self-administer medication for the treatment of asthma, anaphylaxis

ﬁallerg ¢ reactions to insect bites or food) and other potentially life-threatening

ilinesses. The bill contains various requirements for written authorization from

Barent:, and health-care professionals, as well as assurances that schools will not
e held liable for any misuse of the medication. :

> .
In prajoration far public hearings on the bill, AASB is taking a Quick survey 10
answc: the following questions: i

1 Isityour district policy for students who cany an asthma inhaler or auto-injector
syringe to turn those devices into the school office or nursing station?

Asthma Inhaler yes_ No_
Auto-injector Syringe  Yet_ No_
2. Ifyes to either, who is authorized to dispense such medication?
School nurse. Office aide.
Secretary. . ClasnuDm teacher..
Site adninistrator Other 1

3. Has your district had anY recent incidences in which a student had a severe
asthma attack or anaphylactic episode? Canyou describe the circumstances

briefly?

4. Would your district support a change in state law that allows students to cany and
self-administer medication with an asthma inhaler or self-1njeaor syringe?

Yes No «
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Students who possess and
self-administer tneir asthma
medications can prevent or re-
duce the severity of asthma
episodes. In many states, laws
or policies allow . tudents to
possess and self-adriiimster
asthma medications at schuui.

In the absence of a state or
local law or policy allowing
public school students to
possess inhalers and self-
medicate to treat asthma, 3

federal statutes may require
public schools to permit the
carrying of such medications
by students: the Individuals
With Disabilities Education Act,
Section 504 of the Rehabilita-
tion Act of 1973, and Title Il of
the Americans with Disabilities
Act. Local policies and proce-
dures can be based on these
federal laws to ensure that stu-
dents with asthma can take
their medicines as needed.
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Students with Asthma

[Am J Public Health. 2004;94:
1102-1108)

MORE THAN 6 MILLION AMERI-
CAN children aged younger than
18 ye.irs have asthma, making it
one of the most common
chronic diseases among chil-
dren.1In 2001 more than 4
million children younger 'han
18 years had an asthma episode

in the previous year (a rate of
57/1000), suggesting that many
young people with asthma may
not have their asthma under
control.1 As many as an esti-
mated 1.4% of all American
children experience some level
of limitation owing to asthma,
such as an inability (or limited
ability) to engage in school or
play activities.2 Young people
with asthma miss an estimated
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14 million days of school each
year because of the disease,3
and some children's school per-
formance consequently suffers 4
Provi- .ed parents or guardians
and a health care provider,
preferably with input from the
child’s school and especially the
school nurse, deem it appropriate
for a student to self-medicale and
have granted authorization, it is
beneficial to students with
asthma to have unobstructed ac-
cess to their medication before,
dunng. and after school.*9 Stu-
dents who self-administer their
asthma medications can prevent
or reduce the severity ol asthma
episodes 7 However, some schools
perhaps os part of a drug use
prevention program or in hopes
of minimizing liability claims, do
not allow students to carry their
inhalers in school9"” In 2000,
students were allowed to self-
medicate with prescription in-
halers in 68% of all schools na-
tionwide (79% of middle/junior
and senior high schools).
Restrictions on students carry-
ing their inhalers may preclude
the immediate use of medication
at die onset of symptoms. For ex-
ample. the room in which the
medication is kept may be too far
from the student's classroom or
playing field, some students may
believe it is too disruptive to go to
another part of the school build-
ing to take their medication,1l
and many students are embar-
rassed about needing to take
medications.2 Restrictions on the
use of inhalers may ultimately
compromise medication adher-
ence, increase the risk ofa full-
blown asthma episode, and cause
unnecessary suffering, emergency

GOVERNVENT, POUTICS, AND LAW |

treatment, and asthma-related
school absences19-0

In 2000, approximately 223
children aged 0 through 17 years
died as a result of asthma (a rate
0f0.3/100000).1 Furthermore,
asthma results in substantial in-
creased use of the health care
system. In 2000, children aged 0
through 17 years had an esti-
mated 4,6 million asthma-related
outpatient visits to doctors' of-
fices and hospital outpatient de-
partments (a rate of 649/10000),
approximately 728000 asthma-
related emergency department
visits (a rate of 104/10000), and
approximately 21 000 asthmu-
related hospitalizations (a rate of
30/10000)." Asthma-related
missed school days among chil-
dren aged 5 through 17 years re-
sulted in an estimated cost of
$726.1 million in caretakers'
time lost from work.%4

By km ving the rights of stu-
dents with asthma, school admin-
istrators, educators, physicians,
and other health care providers
can help ensure that students
have appropriate access to med-
ications. This article explores
state laws and policies that
allow students to cany and self-
administer asthma inhalers in
school and federal statutes that
may, under certain circum-
stances. require schools to allow
students to do so.

STATE LAWS AND POLICIES
ALLOWING INHALERS

As of April 2004, 38 states
allow self-medication among stu-
dents at school. Twenty-three
states (Alabama,13Delaware,9
Florida, 7 Georgia, 9 lllinois,19
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Kentucky,10 Maine. u Massachu-
setts,11 Michigan,71 Minnesota,14
Mississippi.5 Missouri,59 New
Hampshire,57 New Jersey,19 New
York,19 Ohio.50 Oklahoma,5L
Rhode Island,51 Tennessee,35
Texas,54 Utah,39 Virginia,39 and
Wisconsin5/) have enacted legis-
lation specifically to allow stu-
dents with asthma to possess and
self-adnunister inhaled asthma
medications while at school,
These laws require parental con-
sent and permission from a phy-
sician or other heallli care
provider. Also, the School Health
Policies and Programs Study
2000 found that an additional
10 states (Kansas, Louisiana,
Maryland, Nebraska, New Mex-
ico, North Dakota, South Car-
olina, South Dakota. Vermont,
and Washington) have adopted
policies allowing students to set/-
medicate at school with prescrip-
tion inhalers.39 Five other states
(California,59 Connecticut.40 Indi-
ana.4l lowa,4 and Oregon4b)
have laws broadly providing for
the self-administration of medica-
tions. Because state laws are
often changing, interested read-
ers can access the National Con-
ference of State Legislatures Web
site to monitor legislative action
related to asthma, including
self-medication laws (http://
www.ncsl.org/programs/esnr/
asthmamam htm).

ASTHMA AS A DISABILITY:
FEDERAL STATUTES

In the absence of a state or
local law or polity allowing stu-
dents to possess inhalers and
self-medicate, health care provid-
ers and parents might be able to

use 1 of 3 federal statute., that,
under certain aroiristances, will
provide the legal jtjtification re-
quiring schools to illow students
with asthma to dr so Those laws
ore the Individuals With Disabili-
ties Education Act (IDEA), Sec-
tion 504 of the Rehabilitation
Act of 1973 (Section 504), and
Title 1l of the Americans With
Disabilities Act (Title 1l of ADA).

INDIVIDUALS WITH
DISABILITIES
EDUCATION ACT

The purpose of IDEA is to
partially fund states to develop
special education programs *to
ensure that all children with dis-
abilities have available to them a
free appropriate public education
that emphasizes special education
and related services designed to
meet (heir unique needs and pre-
pare them for employment and
independent living."14

IDEA applies only to children
who meet the definition of a
child with a disability, that is, a
diild with "mental retardation,
hearing impairments (including
dearness), speech or language im-
'Jairments, visual impairments
(including blindness), serious
emotional disturbance (here-
inafter referred to as emotional
disturbance), orthopedic impair-
ments, autism, traumatic brain in-
jury. other health impairments, or
specific learning disabilities: and
who. by reason thereof, needs
special education and related ser-
vices" (italic added) 49

The implementing regulations
further define other health im-
pairment as ‘having limited
strength, vitality or alertness. in-
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eluding a heightened alertness to
environmental stimuli, that re-
sults in limited alertness with re-
spect to the educational environ-
ment, that—() Is due to chronic or
acute health problems such as
asthma...; and (ii) Adversely
aflee*- a child's educational per-
lormance (italic added)."4*

To be classified as disabled
under IDEA, a child with asthma
tst fall under the other health
impairment can gory and require
special education because of the

asthma or have some other dis-
abling condition under IDEA
and require special education be-
cause of that disability. In either
case, modifications must be made
for that student that are deter-
mined necessary by the child's
individual education program
team and allow the student to re-
ceive a "fiee appropriate public
education” (defined as education
and related services provided at
the public's expense, which meet
the standards of the state educa-
tional agency, include an appro-
priate preschool, elementary, or
secondary school education in
the state involved, and are consis-
tent with the student's individual
education plan4y), including "re-
lated services" designed to meet
the child's unique needs.444**Q
Such related services might in-
clude allowing a student to carry
an asthma uihaler.

SECTION 504 OF THE
REHABILITATION ACT
OF 1973

The purpose of Section 504 is
to eliminate discrimination on
the basis of a disability: “No oth-
erwise qualified individual with a
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disability in the United States ...
shall, solely by reason of her or
his disability, be exduded from
the participation in, be denied
the benefits of, or be subjected to
discrimination under any pro-
gram or activity receiving Fed-
eral financial assistance ~ **
Linder this law, disability is more
broadly defined than under
IDEA and, consequently, covers
a large number of youths with
disabilities who attend federally
funded programs not covered
under IDEA. The federal regula-
tions promulgated under Section
504 deline a disabled person as
one who "(i) has a physical or
mental impairment which sub-
stantially limits one or more
major life activities, (ii) has a rec-
ord of such an impairment, or
(i) is regarded as having such an
impairment"52 The term physical
impairment encompasses respira-
tory disorders or conditions.
Major life activities refers to func-
tions such as caring for oneself,
breathing, and learning.57 Section
504 is broader than IDEA be-
cause it applies to not only the
education program, but also to
other nonacademic and extracur-
ricular activities.5554

As with IDEA, the regulations
promulgated under Section 504
require school districts to provide
a "free appropriate public educa-
tion" to children with disabili-
ties 3 In the context of Section
504, this requirement means
that "the provision of regular or
special education and related
aids and services ... designed to
meet individual educational
needs of handicapped persons
[must be as adequate as those
designed to meet] the needs of
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nonhandicapped persons
Of note, some case law is in con-
flict vith the Section 504 regula-
tions requiring a free appropriate
education Some courts, includ-
ing the US Supreme Court, have
held that Section 504 does not
impose an obligation for a free
appropriate public education de-
spite federal regulations to the
contrary.57 What this conflict
means for future lawsuits is un-
clear. Inaccordance with the lan-
guage of Section 504, courts
consistently hold, however, that
Section 504 requires that schools
make reasonable accommoda-
tions to allow disabled students
to gam equal access to educa-
tional opportunities provided at
that school57

TTTUEIl OF THE AMERICANS
WITH DISABILITIES ACT

ADA extends Section 504 to
public accommodations in the
private sector and state and local
public agencies that do not re-
ceive federal funding (the discus-
s.on of which is beyond the
scope of this article)56 In the
centext of disabled students at-
tending public schools. Section
504 and Title Il of ADA are
similar. Title 11 of ADA prohibits
any public entity (e.g., public
schools) from discriminating on
the basis of a disability.5960 Con-
gress intended Title U of ADA
and its implementing regulations
to be consistent with Section
504,54*'-65 although the federal
regulations and the US Depart-
ment of Education, Oflice for
Civil Rights have interpreted
Section 504 more broadly than
Title 1l of ADA.57 Under both

Section 504 and Title 1l of ADA,
recipients of federal funds and
public entities must address the
disability-related needs of dis-
abled students so they can par-
ticipate in services or programs
to the extent necessary to avoid
discrimination.54 The definition
of disability under Title Il of
ADA s identical to that of Sec-
tion 504. Under the regulations
of Title Il of ADA. a school must
"make reasonable modiiicaii ins
in policies."54 A school that re-
fuses to administer medication
because of a student's disability
would be in violation of Tilie Il
of ADA46

HOW THESE FEDERAL
STATUTES HAVE BEEN
APPLIED

A clear demarcation indicating
at what point a child's asthma
rises to the level of a disabling
condition is not available. Pre-
sumably, when a 'hild's asthma
significantly interferes with
breathing, the child would be
considered to have a disabil-
ity 56 Parents and the child's
health care provider, along with
teachers, the school nurse, and
other school officials, are in the
best position to evaluate the ef-
fect a child's asthma has on a
child’s health and academic per-
formance. Geirman and Schwab
recommend that health profes-
sionals document the following:
"(1) how the disability interferes
with 1 or more life functions (e.g.,
breathing, learning); (2) how the
disability affects the student's
functioning (e g, energy level ex-
ercise needs, medication effects,
etc); and (3) what individualized
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support* or accotr nodations in
school the studen requires in
order to accerc an appropriate
education "5*<J57,

When a child's asthma is dis-
abling to the extent that the child
needs "special education and re-
lated services,'454* under IDEA
a school is obligated to >ffer that
student sufficient specialized ser-
vices (e.g.. allowing a student to
carry an asthma inhaler) so that
llie student may benefit from las
or her education5014 During
2000-2001, the US Department
of Education estimated that
29200C children aged 3 to 21
years were served under IDEA
as a result of a disability catego-
rized as "other health impair-
ment."65 The US Supreme Court,
in Cedar Rapids Community
School District v Camel F, estab-
lished that under IDEA, those
services may go as far as provid-
ing a full-time, one-on-one nurse
or health assistant."* If a student
has no other disability and the
student's asthma does not affect
his or her educational perform-
ance, IDEA does not appiy.*1
However, students who need ac-
cess to an asthma inhaler be-
cause their as'hina places a sub-
stantial limitation on major life
activities (i.e., the child is dis-
abled because of his or her
medical condition) but do not
need special education remain
qualified under Section 504 and
Title Il of ADA** 69 and may
avoid being labeled as children
who need special education.

To succeed m a Section 504
or Title Il of ADA claim alleging
that an accommodation was not
granted, the claimant must show
that the accommodation was de-
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nied because of the student’s dis-
ability (i.e., was discrimina-
tory).'"K70n In East Helena (MT)
Elementary School District * 9,
the school district refused to ei-
ther administjr or ensure that
the student took asthma medica-
tion prescribed and filled by a
naturopathic physician.70 Instead,
the school offered to allow a
family member to administer the
child's medication. In refusing to
administer the medication, the
school district was following a
state law that prohibited the ad-
ministration of medication unless
the prescription was filled by a
pharmacist In that case, the
court upheld the policy because
the refusal applied to oil students
regardless of disability status
Similarly, in DeBord t; Board
of Education ofthe Ferguson-
Florissant School District54 and
Davis v Francis Howell School
Distiict.»» jchools refused to ad-
minister a prescription medica-
uon (methylphenidate [Ritalin]
for attention defiat hyperactivity
disorder) because the doses ex-
ceeded that recommended by
the Physicians' Desk Reference.
Both school districts had poliaes
prohibiting schools from adminis-
tering such proscriptions. al-
though both were willing to let a
parent or designee come to the
school to administer the medica-
tion The schools argued that the
policies were to protect students'
health and minimize potential lia-
bility. Courts in both cases found
that because the school policies
were neutral and applied to all
students regardless of disability
status, no discrimination had
taken place. DeBord, Davis, and
East Helena are examples of situ-
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ations in which the claimant
could not show that (he school
district's refusal to accommodate
the child was based solely on a
disability; therefore, no violations
of Section 504 or Title Il of
ADA were found.54071

Although some school poli-
cies that forbid staff to administer
mcdicati ins to students have been
upheld oy courts if uniformly ap-
plied, it is unlikely that a "no med-
ications" policy (i.e., a policy that
denies the administration of any
and all medications at school) ap-
plied to all students would stand
up in court because those poliaes
have the effect of denying chil-
dren with disabilities the free ap-
propriate public education to
which they are entitled under
IDEA and perhaps Section 504,
or reasonable accommodations
under Section 504 and Title Il of
ADA.577175 A free appropriate
public education must be specifi-
cally designed to meet the unique
needs of the child,74 and conse-
quently. related services, including
medications, must accompany that
design.55-5686 Likewise, under
Section 504, health services pro-
vided as part of related services
must be individually evaluated
and prescribed 38

INDIVIDUAL EDUCATION
PROGRAMS

Under IDEA, a "child with a
disability" must be provided with
an appropriate individualized ed-
ucational program (IEP).4975 Fed-
eral regulations promulgated
under Section 504 indicate that
schools may use IEPs or other
plans as a means of meeting free
appropriate public education re-

quirements included in those reg-
ulations5 (whether Section 504
includes such requirements is
less clear57) An IEP is a written
statement designed to identify a
child's educational needs and
other programs and related ser-
vices the child requires to
progress in the general curricu-
lum49 IEPs are developed by an
IiP team that typically includes
the disabled child’s parents, regu-
lar and spend education teach-
ers, and other representatives
from the local education agency
who are best suited to assist the
child in meeting his or her edu-
cationd needs.49 A school nurse
may be part of the IEP team
when school health services (eg.
administration of medications)
are necessary.7 This team, cre-
ated specifically for each individ-
ud child, ensures that all aspects
of the child's educationd and re-
lated services needs are tailored
to that child. This team, along
with consultation from the child's
hedth care provider, is best
equipped to determine on a
case-by-case basis whether self-
mcdication using asthma inhalers
is appropriate.

For students with asthma, an
asthma managementplan (Table 1)
is an appropriate part ofan IEP.5
Hedth care providers give in-
structions on how best to man-
age the child's asthma during the
school day. For a student with
asthma, it is helpful if part of the
IEP (or 504 plan or individual
hedth service plan or asthma
management plan) includes spe-
cific information about where,
when, and how each astlima
medication is to be taken, includ-
ing when medication possession
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TABLE 1-Elements of typical Asthma Management Pten

* Student's asthma histary
« Student's asthma syntors

« Ho* Wrvjntact students heslth cart provicer and parent or (atcian
« Sigretures of physidan and parent or guerdian pemitting use d medications in schodl
« list of (actors thet neke stLdert's asthnawarse

« Student's Rest peak flo* reading (if stuokert uses pesk Do* nonitoringg

nlist af studert's asthma mediations

« Student's treatnent plan, induding adtions schodl persoel can take to help handle

asta episookes

Source. NH Rublication 95-365L*

and self-administration provisions
ore appropriat

It is best if asthma manage-
ment plans are on file in the
school office or health services
office and available to teachers
and coaches. From a legal per-
spective, it is recommended that
the asthma management plan in-
clude parental permission for the
plan to be shared with relevant
school personnel to avoid possi-
ble violations of the Family Edu-
cation Rights and Privacy Act of
1974 (FERPA), which prohibits
the unauthorized disclosure of
confidential information in edu-
cation records (including school
health records in most cases).77 8
However, under FERPA educa-
tion records may be released to
school officials without written
consent of students' parents, in-
cluding to teachers within the ed-
ucational institution or local edu-
cation agency, who have a
"legitimate educational inter-
est.’78 Under FERPA, it is impor-
tant to note a nz row emergency
exception whereby a school may
disclose personally identifiable in-
formation to appropriate parties
in connection with an emergency

if knowledge of the information is
necessary to protect the health or
safety of the student77&

OVERCOMING POTENTIAL
DISADVANTAGES

Although many advantages to
self-medication exist families and
schools need to recognize some
theoretically possible disadvan-
tages of students' being responsi-
ble for carrying and administer-
ing their own medication. These
disadvantages can be minimized,
however. First students may un-
intentionally leave their inhalers
at home or misplace their in-
halers at school. One possible so-
lution is to keep a spare inhaler
in a school nurse's office or
health room.

Second, self-medication may
make it more difficult for the
school to keep medication rec-
ords. Such documentation ensures
that medication adherence can be
communicated to parents and
children's health care providers;
documentation might be required
as part ofan IEP or Section 504
plan or might be recommended
by school boards as a way to
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monitor (he health and safety of
students. To solve this problem,
schools could require that stu-
dents report each inhaler use to a
school nunc or record eadi med-
ication use in a diary

Third, students may not be
well educated about when to
take their medications,88L may
be embarrassed to take their
medications in front of peers,8 or
may lack the maturity to use
their medications appropriately
(e.g., most elementary school stu-
dents). Health care providers
and parents are primarily re-
sponsible for teaching children
about administering asthma
medications and determining on
a case-by-case basis whether the
student has reached a level of
maturity necessary for self-
medication. School-based pro-
grams can supplement student
education by helping students
with asthma understand their
disease and the importance of
asthma self-management8785 as
well as destigmatize the need for
using asthma uihalers during the
school day.83

CONCLUSION

Not all students with asthma
have their asthma under good
control.1* Patient education and
medical management about the
proper use of asthma medication
are crucial to preventing as'hma
morbidity and mortality.86 87 For
optimal asthma management it
is important that students with
asthma not be denied appropri-
ate access to their medications in
school.s'811888* Many states have
laws or policies that allow stu-
dents to self-medicate with

asthma inhalers at school (there
is no evidence on whether state
laws or polices are more effective
to ensure immediate access for
students in schools). In addition,
3 federal laws require schools to
accommodate students whose
asthma qualifies as a disability
under IDEA, Section 504, or
Title 1l of ADA. Such accommo-
dations may include allowing stu-
dents to carry their asthma in-
halers so they can self-medlcate
as indicated in their asthma man-
agement plan. Of note, the US
Department of Education, Office
of Safe and Drug-Free Schools
has issued guidance clarifying
that "a student's prescription
drugs, and related equipmenL
are not illegal dnigs and are not
prohibited by the [Safe and
Drug-Free Schools and Commu-
nities Act]."80

Although these laws and poli-
cies are important they cannot
provide an individualized answer
to asthma managemenL Ideally,
parents or guardians, the child's
health care provider, and school
personnel including the school
nurse, will work together as a
team to determine the best way
to manage a student’s asthma in
school Table 2 outlines some
factors that should be considered
in determining the appropriate-
ness of seff-carrying and self-
administering inhalers in school.
For example, whether a child
with asthma should be permitted
to self-medicate ought to be de-
termined on a case-by-case basis,
based on a child's abilities and
interest and maturity and the sit-
uation at the school. When that
team deems the child skilled and
mai ire enough, the student with
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TABLE 2-EMmeitU to Consider When Determining
Appropriateness of Self-Carrying and Self-Adminlstoring of

Inhaler Medication In Schools

Student tacton

« ABNma seventy end norbidity (tiosoitaluitions. emergency department Visits, saere

episodes, types ot trigoers)

* Sudant's astha inoniedie, attitude, skills, and behavior linsreness ot asthma
sijns and synptars, desireto sett-cany inteler, willingness to sdll administer ad
repat use ot inheler, understanding at Inportance ot ot shering inbeler \etii
ather students, comedt pesk (lowand inteler tedmicue)

* Hatory ot asthma episodes at schod

« Adherence to sdod rules regarding medication adhrinistration
« Inheler self-canying espenence Inother settings (child care, canp, eler schoat carey

amends' hoes)
Fenily feots

« Desire ot parents/guardians lar , 'udert to saf-cary and sdll administer medicatios

withan Inhaler

« Qdlaboration ot parents/guardians with sdhod team pemrission lor ghysidan and

sdd to dere inforration
Sahod fedtors

« Hedlth staff availahlity whether ar not there are full time schod nurses ar hedith

aesistants)

1 Sdhod sue (Whether ar nat thereis quick and essy aocess lo health roam)
« Ahility to reduoe studert’s trigpers at schod
« Prourrity and availahility of Inhelers from local eergency nedical senices

Hesalth care provider fadtars

« Carpletion of ghysidarts or ather hedlth care provider's witten asthna
menegeent dan and all required foms

« Suoknt's education by hysidan or ather heslth care provider about esthnaigererdly,
artrdling asthg, and proper uee | inkelers, specers, and pesk Dovireters

« Assessmert by physidan or other hesith care provicer Ol student's tedhricpe tor
Inteler, soacer, and pesk flovneter use

asthma should be allowed to
keep asthma inhalers in his or
her possession"'3>to reduce the
chances of a full-blown asthma
episode, asthma-related school
absences, and the need for emer-
gency medical care, MM7 Some
students may not want or need
to cany their inhalers, for exam-
ple, when the school building is
ery small and health staff are
available during all school hours.
Each student needs individual as-

sessment as part of the imple-
mentation of that student's per-
sonal asthma management plan.
In some circumstances, par-
ents may need assistance from
the child's physician or other
health care provider in advocat-
ing for the student to gain the
right to self-cany an asthma in-
haler. By knowing the rights of
students with asthma, physicians
and other health care providers
can help ensure that students
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have appropriate access to med-
ications at school. An informed
health care provider can bring to
the attention of school adminis-
trators and educators, as well as
parents, the legal requirements of
schools with students with
asthma, and the benefits of self-
administration and adequate con-
trol of asthma (e.g, improved
health and fewer school ab-
sences) For example, health care
providers can obtain parental
permission to send a written
asthma management plan lo
schools including specific guid-
ance about the student's skill and
maturity regarding self-adminis-
tering the asthma inhaler. They
can personally contact the princi-
pal if there is reluctance to per-
mit self-carrying of inhalers. Stu-
dents are more likely to be able
to control their asthma when
school personnel, parents or
guardians, and health care pro-
viders know about disability laws
aim about appropriate asthma
management m
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108th Congress 1 f  Report
2d Session ) SENATE { 108-394

ASTHMATIC SCHOOLCHILDREN’S TREATMENT AND
HEALTH MANAGEMENT ACT OF 2004

OCTOBER 8, 2004.—Ordered to be printed

Mr. Gregg, from the Committee on Health, Education, Labor, and
Pensions, submitted the following

REPORT

(To accompany S. 2815)

The Committee on Health, Education, Labor, and Pensions, to
which was referred the bill (S. 2815) to give preference regarding
States that require schools to allow students to self-administer
medication to treat that student’s asthma or anaphylaxis, and for
other purposes, having considered the same, reports favorably
thereon without an amendment and recommends that the bill do

pass.
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I. Purpose and Need for Legislation

According to reports of the Centers for Disease Control and Pre-
vention (CDC) and the National Institutes of Health (NIH), of 20
million Americans with asthma, 6.3 million are children under 18
years of age. This chronic condition is the cause of 728,000 emer-
gency room visits, 214,000 hospitalizations and 223 deaths annu-
ally among children. It also accounts for 14 million missed schools
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days each year. The CDC reports indicate that working parents of
children with asthma lose an estimated 1 billion dollars in produc-
tivity annually. Unfortunately, the number of persons with asthma
has doubled in the United States during the past 15 years.

Consistent with the goals of the Healthy People 2010, the CDC-
directed National Asthma Program is based on three public health
strategies; (1) tracking, collecting and analyzing data on an ongoing
basis to understand the “who, what, ana where” of asthma; (2)
interventions including translation of scientific information into
public health practices to reduce the burden of asthma including
school based strategies for children, and (3) partnerships with
stakeholders in developing, implementing and evaluating local
asthma control programs. The CDC recommends development of
asthma friendly school environments designed to help students
manage their asthma through a coordinated approach.

The National Asthma Education and Prevention Program, coordi-
nated by the National Heart, Lung and Blood Institute, published
a resolution recommending that schools adopt policies for the man-
agement of asthma that encourage the active participation of stu-
dents in the self-management of their condition and allow for the
most consistent, active participation in all school activities. In
2002, a committee of experts organized by Rand Corporation for
improving childhood asthma outcomes also recommended that the
Secretary of the Health and Human Services (HHS) consider giving
states incentives to adopt policies that address the needs of chil-
dren with asthma.

Schools should be a safe place where children learn and play;
that should be true for children with asthma also. Thirty-one states
have laws protecting the rights of asthmatic children to carry and
self-administer metered-dose inhalers. Nineteen states expand this
protection to include auto-injectable epinephrine. Furthermore, ad-
ditional states have pending legislation to allow children to carry
their inhalers and anaphylaxis medication at school. Experts, in-
cluding the NIH and CDC report that self-administration of asth-
ma medication reduces unnecessary emergency room Vvisits, reduces
missed school days, promotes participation in school activities and
even saves lives. However, many schools Jo not allow and many
states do not reauire schools to allow students to manage their
asthma during school hours. The goal of this legislation is to build
on the successful momentum that many states are currently experi-
encing in implementing comprehensive and effective asthma-re-

lated programs in schools.
I1. SUMMABY

The bill, as passed by the committee, requires that the Secretary
of Health and Human Services, in making any grant to States that
is asthma-related, shall give preference to any State with statutory
or regulatory provisions described in the proposed bill. The State
must require each public elementary and secondary school to grant
an authorization for self-administration of asthma medication if the
student has demonstrated the skill level necessary to use the asth-
ma medication and any device that is necessary to administer the
medication. The State must also require schools to grant an author-
ization for self- administration of the asthma medication in accord-
ance with a written treatment plan prescribed by the health care
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practitioner with documentation from parents. The authorization
granted to asthmatic children to possess and use medications must
extend to any school sponsored activity such as before-school and
after-school activities, and transit to and from school and school-
sponsored activities. The plan must be renewed annually and the
back up medication, if provided by parents or guardians, must be
kept at a student’s school in a location easily accessible to the stu-
dent in event of an emergency.

The grant preferences are to apply to public-health-oriented,
asthma-related grants to States generally awarded by the CDC.
The bill gives the Secretary the discretion to determine which asth-
ma-related grants to States would receive preference described in
the Act. NIH grants to researchers or grants from other agencies
to health care institutions for basic and clinical research, or d;ag-
nostic and therapeutic innovation, surveillance and epidemiology,
and community approaches by health care institutions to achieve
reduction in asthm*.-related morbidity and mortality are not mad*-
through States and will not be aflected by this bill. The committee
does not intend for this legislation to have an adverse funding im-
pact on current grants and continuation funding of those grants
solely due to a lack of statutory or regulatory provisions described
in this legislation.

The bill includes a rule of construction that states that nothing
in the subsection creates a cause of action or in any other way in-
creases or diminishes the liability of any person under the law. The
purpose of this rule is to address concerns of school administrators
about potential increase in their liability, for example from errors
in self-administration of drugs by asthmatic children that may re-
sult from the provisions of this bill.

The amendment made by this statute shall apply to grants made
on or after the date that is 9 months after the date of the enact-
ment of this Act. This will allow time for any State that currently
does not have appropriate statutes or regulations in place to make
necessary changes in their statutes. The committee anticipates that
9 months is sufficient time for any State to put in place provisions
necessary to meet the conditions of the Act.

The bill expresses the sense of the Senate in commending the
CDC for creating strategies for addressing asthma in a coordinated
school program and encourages all schools to review the CDC rec-
ommendations and adopt the policies that best meet their students’

needs.
IIl. History of Legislation and Votes in Committee

On July 14, 2004, the House Committee on Energy and Com-
merce, reported favorably a bill (H.R. 2023) to give preferences to
states that requiu schools to allow students to self-administer
medication to treat their asthma or anaphylaxis. On September 20,
2004, Senator DeWine (for himself) and Senators Corzine, Durbin
and Kennedy introduced S.2815, which is identical to H.R.2023 as
passed by the House committee. The committee passed the bill
(S.2815) by unanimous consent on September 22, 2004.
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IV. Explanation of the Bill and Committee Views

The committee intends to ens’ire that asthmatic children are
able to remain healthy, attend schools and participate in learning
and play activities. To achieve these goals, they should be able to
take the medications prescribed by their health care providers.
Schools should be aware of the management plan prescribed by the
childs physician and keep the back-up medication where the child
can have access to it in the event of emergency.

The bill, as passed by the committee, will build on the successful
momentum that many Statea are currently experiencing in devel-
oping asthma-related programs in schools. Federal asthma-related
grants will be awarded by the Secretary to assist these States in
continuing to develop effective asthma-related programs in the
school system. Preference for those grants will go to States with
demonstrated, comprehensive, and effective asthma programs-in-
cluding provisions regarding self-medication in schools. The com-
mittee notes that this legislation does not affect whether States
pass laws that require schools to allow self-medication for diseases
and health conditions other than asthma and anaphylaxis.

V. Cost Estimate

U.S. Congress,
CONGRFSSIONAL BUDGET OFFICE,
Washington, DC, September 27, 2004.

Hon. Judd Gregg, . .
Chairman, Committee on Health, Education, Labor and Pensions,
U.S. Sei ate, Washington, DC.

Dear |Ir. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 2815, the Asthmatic School-
children's Treatment and Health Management Act of 2004.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Tim Gromiiger (for
federal costs), and Leo Lex (for the state and local impact).

Sincerely,
E1i7 \BETh Robinson

(For Douglas iioltz-Eakin, Director).

Enclosure.

S. 2815—Asthmatic Schoolchildrens Treatment and Health Man-
agement Act of 2004

S. 2815 would modify the Public Health Service Act by directing
the Secretary of Health and Human Services, in making any asth-
ma-related grant to a state, to give preference to states that re-
quire schools to permit students to self-administer medication for
asthma and anaphylaxis.

The bill would not change the purposes for which the Secretary
makes asthma-related grants. CBO estimates that enacting S. 2815
would not have a significant effect on the federal budget. Enacting
S. 2815 would not affect diruct spending or revenues.

S. 2815 contains -0 intergovernmental or private-sector man-
dates as defined in tne Unfunded Mandates Reform Act, but it
would alter conditions .or the Children’s Asthma Treatment Grants
Program and other asthma-related grants, giving preferences to



Btates who allow schoolchildren to self-administer asthma medica-
tion. While the bill would not alter the total amount of grants
available, the new preference could change the distribution of funds
among states.

The CBO staff contacts are Tim Gronniger (for federal costs), and
Leo Lex (for the state and local impact. This estimate was ap-
proved by Peter H. Fontaine, Deputy Assistant Director for Budget

Analysis.
VI. Regulatory Impact Statement

The committee has determined that there will be de minimus
changes in the regulatory burden imposed by the bill.

VII. Application of Law to the Legislative Branch

Section 102(b)(3) of Public Law 104-1, the Congressional Ac-
countability Act (CAA) requires a description of the application of
this bill to the legislative branch. This bill does not amend any act

that applies to the legislative branch.

VIII. Section-by-Section Analysis

Section 1 Short title
The short title of the Act is “Asthmatic School Children’ Treat-
ment and Health Management Act of 2004”.

Section 2. Findings

The Section 2 reviews the findings of the Congress with respect
to prevalence of asthma, and the impact of this chonic disease on
the use of health care facilities, attendance at schools, and costs.
The section reviews the current status of regulation in states and
problems encountered by children who attend schools that do not
allow self-management of asthma. These problems, in addition to
missed school days, include many instances of illness, emergency
room visits, hospitalization, and death. The section provides a ra-
tionale for the bill.

Section 3. Preference for States that allow students to self-admin-
ister medication to treat asthma and anaphylaxis

Section 399L of the Public Health Service Act (42 U.S.C 280g)
is amended by redesignating subsection (d) as subsection (e) and
inserting after the subsection (c) a subsection (d) to include the fol-
lowing.

The Secretary, in awarding any grant under this section or any
other grant that is asthma-related (as determined by the Secretary)
to a State, shall give preference to any State that satisfies specific
criteria. TTie State must require each public elementary and sec-
ondary school to grant an authorization for self-administration of
asthma medication in accordance with a written treatment plan
prescribed by the health care practitioner with documentation from
parents including documents related to liability. The authorization
extends to any school sponsored activity such as before-school and
after-school activities. Tne plan must be renewed annually and the
back up medication, if provided by parents or guardians, must be
kept at a student’s school in a location easily accessible to the stu-



dent in event of an emergercy. The authorization must be effective
onlv for the same school and the same year for which it is granted
and renewed by the parent or guardian each subsequent school
year.

The section will be applicable after 9 months from the date of en-

actment to allow States to pass appropriate legislation.

Section 4. Sense of Congress commending CDC for its strategies for
addressing asthma within a coordinated school health pro-

grams
The section commends the CDC for identifying and creating
strategies for addressing astiima with a coordinated school pro-

gr; n for schools to address asthuia and encourages all schools to
review these policies to meet the needs of their student population.

IX. Changes in Existing Law

In compliance with rule XXVI paragraph 12 of the Standing
Rules of the Senate, the following provides a print of the statute
or the part or section thereo*" o be amended or replaced (existing
law proposed to be omitted ic nclosed in black brackets, new mat-
t;r is printed in italic, existing law ir which no change is proposed

is shown in roman):

PUBLIC HEALTH SERVICE ACT
* *

* * *

PART P—ADDITIONAL PROGRAMS

SEC. 399L. CHILDREN’S ASTHMA TREATMENT GRANTS PROGRAM
(@ Authority To Make Grants.—
(1) In general —** *

* * * * * * *

(d) Preference for States That Allow Students To Self-
Administer Medication To Treat A sthma and Anaphylaxis.—
(J) PREFERENCE.—The Secretary’, in awarding any grant
unaer this section or any other grant that is asthma-related (as
determined by the Secretary) to a State, shall give preference to
anv State that satisfies the following:

(A) IN GENERAL.—The State must require that each pub-
lic elementary school and secondary school in that State
will grant to any student in the school an authorization for
the self-administration of medication to ireat that student’
asthma or anaphylaxis, if—

(i) a health care practitioner prescribed the medica-
tion for use by the student during school hours and in-
structed the student in the correct and responsible use
ofthe medication;

(ii) th' student has demonstrated to the health care
practitioner (or such practitioners designee) and the
school nurse (if available) the skill level necessary to
use the medication and any device that is necessary to
administer such medication as prescribed;



(iii) the health care practitioner formulates a written
treatment Pll’n for managm‘g asthma or anaphylaxis
episodes of the student and for medication use by the
student during school hours; and

(iv) the student’ parent or guardian has completed
and submitted to the school any written documentati n
required by the school, including the treatment plan
formulated under clause (iii) and other documents re-
lated to liability. o

(B) SCOPE—AN "authorization granted under subpatu-
graph (A) must allow the student invoiced to possess and
use his or her medication—

i) while in school; o

i) while at a school-sponsored activity, such as a
sporting event; and

(iif) in transit to or from school or school-sponsored

activities. o
(©) Duration of AUTHORIZATION—AnN authorization

g anted under subparagraph (A—

(i) must be effective only for the same school and
school year fro which it is granted; and )

(if) must be renewed by the parent or guardian each
subsequent school year In accordante with this sub-
section.

(D BACKUP MEDICATION—The State must require that
backup medication, if provided by a student's parent or
guardian, be kept at a student's school in a location to
which the student has immedicie access in the event of an
asthma or anaphylaxis emergency.

(E) MaIN CE of INFORMATION—The State must re-
quire that information desc-ibed in clauses (iii) and (|v? of
subparagraph (A) be kept on fie at the student's school in
a location easily accessible in the event of an asthma or an-
aBrtl}/laxw emergency. o )

(2 RULE of CON’[RUCTION—Nothing ill this subsection cre-
ates a cause of action or in any other way increases or dimin-
ishes the Ilablllotl)\/lsofany person under any other law.

(3) DEFINITIONS—For purposes of this subsection:

(A) Elementary school and se *ondary school.— The
terms tlementary school' and ‘secondary school have the
meanings given to those terms in section 9101 of the Ele-
mentary and Secondary Education Act of 1965.

(B) Health care TIONER—The term uealth care
prictitioner’ means a person authorized under law to pre-
scribe drugs subject to section 503(b) of the Federal Food,
Drug, and Cosmetic Act. o

(C) MEDICATION—The term ‘me dication' means a dru
as that term is defined in section 201 of the Federal Food,
Drug, and Cosmetic Act and includes inhaled broncho-
dilators and auto-injectable epinephrine. o
(D) Self-administration.— The term Self-administra-
tion" means a student’ discretionary use of his or her pre-
scribed asthma or anaphylaxis medication, pursuant to a
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?_rescription or written direction from a health care practi-
ioner.

* * * * * * *
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Mr. Chairman, my name is Patricia Senner and | an) chair of the Alaska Nurses
Association’s legislative committee and | am testifying today ith favor of CS for HB 85.

Before the start of the legislative session the Nurses Association circulated n draft copy of
HB 85 lo nurses around the state. The nurses were universally in favor of ‘he bill,
especially since the bill reflects current practice in the Anchoijage School District. The
nurses did have one request for a stipulation which |s not in ttye current draft of the bill.

| I r

Students with asthma, and other allergic conditions- vary widely in the severity of their
disease. It is not uncommon for students to forget their inhalers at home, or to forget to
check to make sure their inhalers still contain medication. For a student with mild asthma
this is not a big problem, but it can bo much more serious for a student with a more

severe condition.

s

Wc would like to propose that a section bo included that states that the health care
provider can stipulate that a student has a more serious condition and must leave an
inhaler or epinephrine pen with the school nurse in addition to carrying one on them.

| i

Wc also have some difficulties with the definition df health care provider. | don’t think
that schools would feel comfortable having only the local pharmacist, who may not know
a student, authorize the student to carry an inhaler dr epi pen. jWe suggest that the
definition of healthcare provider be changed to include only! licensed physicians,
advanced nurse practitioners, physician assistants and village health aide* since all these
people have prescriptive authority or delegated prescriptive Authority.

Thank you for this opportunity to testify


http://www.iknurae.orj

