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A l a s k a  S t a t e  L e g i s l a t u r e

Interim:
716 W 4* Ave.
Anchorage. AK 99501-2133

Phone: (907) 269-0265 
Fa*: (907) 269-0264

R e p r e s e n ta t iv e  T o m  A n d e rs o n
D is tr ic t 19 - Anchorage

Session:
Alaska State Capitol. Km 40X 

Juneau. AK 99801-1182

Phone: (907) 465-493° 
F (907)465-2418 

Toll Free: (800) 465-49j9
Rep Tont.Amfcuunl*jk u»

S p o n s o r  S t a t e m e n t  

H R  1 2 4

HB 124 allow s a correction, probation or parole officer to use reasonable 
force in the collection o f DNA samples required by law and absolves them 
from civil or criminal liability for the use 01 that force. O fficers shouldn’t 
run the risk o f  being punished for carrying out their duties.

Currently, there is no way for a corrections, parole or patrol officer to collect 
the DNA sam ples required oy law if the individual the D NA  is to be 
collected from is uncooperative. If an officer were to try and use reasonable 
force .o collect the sample, under current law they could be held liable for 
civil or criminal penalties.

For some convicted felons there is no incentive to provide this t';pe o f  
evidence because anything added to their sentence would make little 
difference. People serving extended sentences are one exam ple. There is no 
punishment under the current statutes to efficiently encourage cooperation.

I urge your support o f this bill.

JannaiA 31, 2005 111’ !2 I 2 t- l s < r s 2/r ,



A laska State i legislature
House of Representatives

Official Business S tate Capitol
x eC ^ ^ /  Ju neau , AK 99801-1182

S e c t i o n a l  A n a l y s i s  f o r  H B  1 2 4  

B Y :  R e p r e s e n t a t i v e  T o m  A n d e r s o n

Section 1. Am ends AS 44 .41 .035(b)

This section o f  the bill adds municipal violations similar to felonies to the 

list o f  violations for which the state can collect DNA evidence.

Section  2. Adds a new subsection to AS 44.41.035

G ives a juvenile or adult correctional, probation or patrol officer the 

authority to use reasonable force in the procurement o f  D N A  sam ples when such 

samples are required by law. A lso provides immunity from civil and criminal 

liability stem m ing from the use o f  that force.

January 31, 2005- HB 124 24-LS0282\G



FISCAL NO fE
STATE OF ALASKA
2005 LEG IS LA T IV E SESSION

Revision Date/Time (Note if correction:__
Title An Act relating lo collection o f

Fisca! Note Number:
Bill Version:
(H) Publish Date.

1
HB 124
2/24/05

Adm inistration

Sponsor
Requester

DNA by force..

Dept. Affected:
|RDU
Component Public Defender Agency

Legal and Advocacy Services

Rep. Anderson
House Judiciary

Expenditures/Revenues

Component No. 

(T h ou san d s o f D o lla rs )

1631

Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
M iscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAP ITAL EXPENDITURES

ICHANGE IN REVENUES ( ) T

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O ther (Specify Type--Do not abbrevute)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te o f any cu rre n t yea r (FY2005) co s t: 0.0
Mark th is box (X) if fu n d in g fo r th is b ill is in c lu d ed in the G ove rn o r 's FY 2006 budge t p ro posa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separate p a g e  i t  necessary)
This bill allows public safety employees, including juvenile and adult probation and parole ufficers to use reasonable 
force to collect authorized DNA samples, and grants them immunity from any civil or crim inal liability. This bill, if 
enacted, is not expected to have a significant fiscal impact on the operations o f the Agency

Prepared by:
D ivision

Approved by: 
Agency

Linda K Wilson, Deputy D irector
Public Defender Agency

Phone (907)334-4416 
Date/Time 2/22/05 9:52 AM

Michael Tibbies. Deputy Comm issioner Date 2/22/2005
Department o f Adm inistration

|R#V)»ed 9/23/2004 OMB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2005 LEG IS LA T IV E SESSION

Revision Date/Time (Note if correction): ______
Title "An act relating to the collection of, and the use

Fiscal Note Number
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

HB 124

2/?4/05

Corrections
Institutional Facilities

o f reasonable force to collect, a deoxyribonucle ic acid sample" 
Sponsor Senator Bunde

Component Institution Director's Office

Requester Judiciary. Finance Cor.ponen t No. 524

E x p e n d itu re s /R e v e n u e s (T h ou san d s o f D o lla rs )
Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0 0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0 0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0 0 0.0 0.0
G rants & Claims 0.0 0.0 0.0 0 0 0 0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 o X 0.0 I

|CHANGE IN REVENUES ( ) 0.0 0.0 0 0 0.0 0.0 0.0

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0 0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0 0
O ther (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te o f any cu rre n t yea r (FY2005) cos t: 0.0
M ark th is box (X) if fu n d in g fo r th is b ill is in c lu d ed in the G ove rn o r 's FY 2006 budge t p roposa l:

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYS IS : (Attach a separate page if necessary)

Passage of this legislation will not have a measurable fiscal impact on the Department of Corrections.

Prepared by: Sharleen Griffin. Acting Director
D ivision Adm inistrative Services

Phone 465-4641
Date/Time 2/18/05 9:44 AM

Approved by: 
Agency

Portia Parker, Deputy Comm issioner Date 2/18/2005
Department of Corrections

IRavisM 9/23/2004 OMB) Page 1 of 1



FISCAL NOTE
STATE OF A LASKA Fiscal,.jte Number: _3_____
2005 LFG IS l A T IV E SESSION Bill Version: HB 124

(H) Publish Date 2/24/05

Revision Date/Time (Note if correction):_____________________________Dept. Affected;______________LAW
Title "An Act relating to the collection of. and the use RDU CRIM INAL
of reasonable force to collect, a deoxyribonucle ic acid Component CDCO
Sponsor Representative Anderson
Requester House Judiciary Component No.

E x p e n d itu re s /R e v e n u e r i (T h o u sa n d s o f D o lla rs )
Note: Am ou r's do not include inflation unless otherw ise no'ed below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 1 FY 2009 FY 2010 F ̂ 2011

Persona! S ’ rvices
Travel I

Contractu
Supplies
Equ ipm ert
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPENDITURES | I I I I I

IrH A N G E IN REVENUES ( ) I

FUND SOURCE (Thousands o f Dot1'
100 / Federal Receipts
100.) GF Match
i r j 4 G F
'  j 0 5 GF/Program Receipts

0 37  GF/Mental Health
J t le r (Specif 'pe--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E tim a te o f any cu rre n t yea r (FY2005) cos t: 0.0
a rk th is box (X) if fu n d in g fo r th is b ill is in c lu d ed in the G ove rno r's FY 2006 budge t p ro p osa l: I

, OSITIONS
Full-time I
Part-time
Temporary

ANALYS IS : (Attach a separate oaqe if  necessary)
This bill amends AS 44.41.035(b) (DNA identification system) by both narrowing the statute to apply to 
convictions that occur in Alaska, and widening to apply to violations of law or ordinances with elements 
similar to AS 11 (Criminal Law) or AS 28.35 (Motor Vehicle Offenses and Ac 1ents). A new subsection to 
AS 44.41.035 is added that allows certain officials to use reasonable force in collection of DNA.

Passage of this legislation will have no foreseeable fiscal impact on the Department of Law.

Prepared by: Kathryn Daughhetee, D irector  Phone 465-3673
Division Adm in istra tive Services Division Date/T ime 2/22/05 10:34 AM

Approved by: K. Daughhetee for Scott Nordstrand, Acting Attorney General Date 2/22/2005
Agency Department o f Law____________________________________________

(Rsvned 9/23/2004 OMB) Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
2005 LEG IS LA T IV E SESSION

Revision Dale/T ime (Note if correction):
Title Use o f Force fo r DNA Collection

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

HB 124

2/24/05

Statew ide Support
Public Safety

Component Crim inal Records & ID
Sponsor
Requester

Representative Anderson
House Judiciary

E x p e n d itu re s /R e v e n u e s

Component No. 

(Thousands of Dollars)

1190

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
M iscellaneous

TOTAL OPERATING 0,0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPENDITURES

r z cCHANG l- IN REVENUES (

FUND SOURCE_______________________    (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
O ther (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim a te o f any cu rre n t yea r (FY2005) cos t: 0.0
Check th is box (X) if fu n d in g fo r th is b ill Is inc lu ded in the G ove rno r's FY 2006 budge t p ro posa l: 

POSITIONS
Full-time
Part-time
Temporary

ANALYS IS :

Section 1 amends AS 44.41.035(b) by expanding the types o f convictions that require deoxyribonucle ic acid (DNA) 
registration Under this bill, upon conviction in this state o f crimes sim ilar to crimes against persons, or felonies 
under AS 11 or AS 28.35, DNA must be collected. “S im ilar crimes" will include municipal m isdemeanors, and 
prelim inary estimates, based on the Uniform Offense Citation Table, are that this would include convictions under 
approximately 35 municipal m isdemeanors from six municipalities -  Anchorage, Juneau, Fairbanks, Ketchikan, Sitka, 
and Petersburg. In PY 2004 there were 680 persons with convictions under those municipal offenses. This number 
excludes duplicates (persons who were convicted o f more than one qualifying municipal offense) and persons for 
whom DNA has already been collected fo r prior convictions (for whom subsequent collections will not be necessary).

continued on page 2

Prepared by: D irector David Schade________________________________________  Phone 269-0202
Division Statew ide Services Date/T ime 2/22/05 3:54 PM

Approved by: Comm issioner W illiam Tandeske______________________________  Date 2/22/2005
Agency Department o f Public Safety____________________________________

iRavitud 9/23/2004 OMB) Page 1 of 2



F IS C «L NOTE #4

STATE OF A LASKA
2005 LEG IS LA T IV E SESSION

B IL L  NO. HB 124

A N A L Y S IS  C O N T IN U A T IO N

Collecting DNA for municipal m isdemeanors will mean that when some defendants are subsequently convicted of 
other qualify ing offenses, the ir DNA will already be on file, so this does not mean the numbers are absolute additions 
to the DNA database overall. Basically, this bill will shift the collection of DNA to earlier in a defendant's crim inal 
career. “Simitar crimes" w ill also include federal or m ilitary convictions, for which no prelim inary numbers are 
available. Adding "sim ilar crimes" will have an impact on Statew ide Services Records & Identification and 
In formation Services due to the increase in clerical and technical tasks, such as confirm ing fingerprints and 
modify ing tables in the Alaska Public Safety Information Network (APSIN). This increase in the workload can be 
absorbed at present, although there is a cumulative impact on the APSIN sta ff workload. Similarly, the crime lab can 
absorb the increase in DNA subm issions, although there is a cumu'ative impact on the crime lab workload as well.

Section 2 provides that reasonable force may be used in the collection o f oral DNA samples. This section will have 
no impact on the workload o f Statew ide Services.

Page 2 of 2



L e g i s l a t i v e  R e s e a r c h  R e p o r t

February 23,2005 Report Number 05.169

The Use of Reasonable Force and Immunity from Liability in 
Collecting DNA Samples from Offenders

Prepared for Representat ive Tom A nderson 

By Patr ic ia v  x jng , Manager

You wished to know if any states’ laws provide for law enforcement or corrections personnel to 
use reasonable force in collecting DNA samples from persons who, although required by law to 
submit to DNA sampling, refuse to do so. You also wished to know if any such laws offer 
Immunity from civil or criminal liability for the use of reasonable force in such situations.

We detail various state laws on this subject in Table 1. As you will see, we identified ten states 
with statutory provisions specifically authorizing the use of reasonable force under the described 
situations; in one additional state, an opinion by the attorney general notes that the use of 
reasonable force is permissible in such situations ' Among these eleven states, nine specifically 
^rant immunity from civil or criminal liability to authorized personnel for the use of reasonable 
force in collecting DNA samples from individuals who refuse to comply with lawful requirements to 
do so.2

You will note that only the law in Vermont requires a court order prior to the forcible collection of a 
DNA sample. Wyoming law notes that the criminal justice agency may apply to the court for an 
order requiring a recalcitrant individual to comply.

I hope you find this information to useful. Please do not hesitate to contact us ii you have 
questions or noed additional informo..on.

1 O t h e r  s t a ' s s  m a y  h a v e  l a w s  o f  s i m i l a r  p r a c t i c a l  a p p l i c a t i o n  b l i t  w o r d e d  s u c h  t h a t  o u r  L E X I S  q u e r i e s  d i d  n o t  I d e n t i f y  
t h e m .

2 L a w s  i n  L o u i s i a n a  a n d  V i r g i n i a  a u t h o r i z e  t h e  c o l l e c t i o n  o f  O N A  s a m p l e s  f r o m  I n d i v i d u a l s  a r r e s t e d  f o r  c e r t a i n  
o f f e n s e s .  A s  o f  J a n u a r y  o f  2 0 0 3 .  o n l y  t h o s e  s t a t e s  a n d  T e x a s  a u t h o r i z e d  s u c h  s a m p l i n g  a t  t h e  t i m e  o f  a r r e s L

007-465-3001 
007-465-3006 (fax)

Alaska Legislature 
Legislative Research Services

w3. legis. slate, ak. us/Raaoarcf)/research_hoine.htw

State Capitol 
Juneau, AK  99801
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A r k a n o a s A C A  5  1 2 - 1 2 - 1 1 1 0
O n l y  t h o o e  i n d i v i d u a l s  q u a l i f i e d  t o  

d r a w  . . .  D N A . . . .  s a m p l e s  I n  a  
m e d i c a l l y  a p p r o v e d  m a n n e r

A u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n s  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  i n  c a s e s  w n e r e  a n  i n d i v i d u a l  r e f u s e s  t o  
s u b m i t  t o  D N A  t a s t i n g  N o  s u c h  e m p l o y e e  s h a l l  b e  c n m i n a l t y  o r  

c r v W y  l i a b l e  l o r  t h e  u s e  o f  r e a s o n a b l e  f o r c e

I d a h o I d a h o  C o d a  §  1 9 - 5 5 1 1

D u ly  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n  p e r s o n n e l  s h a l l  
e m p l o y  r e a s o n a b l e  f o r c e  i n  c a s e s  w h e r e  a n  I n d i v i d u a l  r e f u s e s  o r  

r e s i s t s  s u b m i s s i o n  t o  p r o c e d u r e s  f o r  c o l l e c t i n g  a  D N A  s a m p l e  
a u t h o r i z e d  b y  t h i s  c h a p t e r ,  a n d  n o  e m p l o y e e  s h a l l  b e  s u b j e c t  t o  
c r i m i n a l  o r  c i v i l  l i a b i l i t y  f o r  t h e  r e a s o n a b l e  u s e  o f  f o r c e  a b s e n t  a  

s h o w i n g  o f  m a l i c e .

IN lr . i s 730  I L C S  5/S-4-3

O n l y  a  p h y s i c i a n  a u t h o r i z e d  t o  
p r a c t i c e  m e d i c i n e ,  a  r e g i s t e r e d  
n u r s e  o r  o t h e '  q u a l i f i e d  p e r s o n  

t r a i n e d  in  v e n i p u n c t u r e  m a y  
w i t h d r a w  b l o o d ;  o n l y  »  p e r s o n  

t r a i n e d  In  t h e  i n s t r u c t i o n s  
p r o m u l g a t e d  b y  t h e  s t a t e  p o l i c e  o n  

c o l l e c t i n g  s a l i v a  o r  t i s s u e  m a y  
c o l l e c t  s a l i v a  o r  t i s s u e  

( r e s p e c t i v e l y )

D u l y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n *  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  I n  c a s e s  i n  w h i c h  a n  i n d i v i d u a l  r e f u s e s  t o  

p r o v i d e  a  D N A  s a m p l e  r e q u i r e d  u n d e r  t h i s  A c t .

L o u i s i a n a L a .  R . S  1 5  6 0 9

D u l y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n s  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  i n  c a s e s  I n  v iA t ic h  a n  i n d i v i d u a l  r e f u s e s  t o  

p r o v i d e  a  D N A  s a m p l e  r e q u i r e d  u n d e r  t h i s  S e c t i o n  a n d  rv o  s u c h  
e m p l o y e e  s h a l l  b e  c i v i l l y  o r  c r i m i n a l l y  l i a b l e  f o r  t h e  u s e  o f  s u c h  

r e a s o n a b l e  f o r c e .

1 M a s s a c h u s e t t s A L M  Q L  C h .  2 2 E ,  §  4

O n l y  a  p h y s i c i a n ,  r e g i s t e r e d  
p r o f e s s i o n a l  n u r s e ,  l i c e n s e d  

p r a c t i c a l  n u m a ,  p h l e b o t o m i s t ,  
h e a l t h  c a i e  w o r k e r  w it '  i 

p h l e b o t o m i s t  b a l n l n g  o r  a  p e r s o n  
l i c e n s e d  a n d  t r a i n e d  b y  t h e  d i r e c t o r

D u l y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  t o  a s s i s t  [ a u t h o r i z e d  p e r s o n s ]  i n  

c o l l e c t i n g  D N A  s a m p l e s  I n  c a s e s  w h e r e  a n  i n d i v i d u a l  r e f u s e s  t o  
s u b m i t  t o  s u c h  c o l l e c t i o n  a s  r e q u i r e d  b y  t h i s  c h a p t e r ,  s u c h  

p e r s o n n e l  s h a ! !  n o t  b e  s u b j e c t  t o  c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  
l i a b i l i t y  f o r  t h e  u s e  o f  s u c h  r e a s o n a b l e  f o r c e .

P e n n s y l v a n i a 4 2 P a . C . S  § 4 7 1 7
O n l y  t h o s e  I n d i v i d u a l s  q u a l i f i e d  t o  
d r a w  D N A  s a m p l e s  i n  a  m e d i c a l l y  

a p p r o v e d  m a n n e r

D u t y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n s  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  I n  c a s e s  w h e r e  a n  i n d i v i d u a l  r e f u s e s  t o  

s u b m i t  t o  D N A  t e s t i n g  a u t h o r i z e d  u n d e r  t h i s  c h a p t e r ,  a n d  n o  s u c h  
e m p l o y e e  s h a l l  b e  c r i m i n a l l y  o r  c i v i l l y  l i a b l e  f o r  t h e  u s e  o f  

r e a s o n a b l e  f o r c e .

S o u t h  D a k o t a S  O  C o d i f i e d  L a w s  §  2 3 - 5 A - 1 3

D u l y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  c o r r e c t i o n s  p e r s o n n e l  m a y  
e m p l o y  r e a s o n a b l e  f o r c e  i n  c a s e s  i f  a n  i n d i v i d u a l  r e f u s e s  t o  

p r o v i d e  a  D N A  s a m p l e  r e q u i r e d  u n d e r  t h i s  c h a p t e r  N o  s u c h  
e m p l o y e e  m a y  b e  h e l d  c t v i l l y  o r  c r i m i n a l l y  l i a b l e  f o r  t h e  u s e  o f  s u c h  

r e a s o n a b l e  f o r c e

U t a h U t a h  C o d e  A n n  §  5 3 - 1 0 - 4 0 4 See  Note Below
R e s p o n s i b l e  a g e n d a s  m a y  u s e  r e a s o n a b l e  f o r c e ,  a s  e s t a b l i s h e d  

b y  t h e i r  I n d i v i d u a l  g u i d e l i n e s  a n d  p r o c e d u r e s ,  t o  c o i l e d  a  D N A  
s a m p l e  it t h e  p e r s o n  r e f u s e s  t o  c o o p e r a t e  w i t h  t h e  c o l l e c t i o n

V e r m o n t 2 0  V . S W . §  1 9 3 5

B l o o d  s a m p l e s  m a y  o n l y  b e  d r a w n  
b y  a  p h y s i c i a n ,  p h y s i c i a n ' s  
a s s i s t a n t ,  r e g i s t e r e d  n u r s e ,  

l i c e n s e d  p r a c t i c a l  n u r s e ,  m e d i c a l  
t e c h n o l o g i s t  l a b o r a t o r y  a s s i s t a n t .

o r  p h l e b o t o m i s t .  i

I f  a  p e r s o n  r e q u i r e d  t o  p r o v i d e  a  D N A  s a m p l e  r e f u s e s ,  t h e  a g e n c y  
s h a l l  f i l e  a  m o t i o n  f o r  a n  o r d e r  r e q u i r i n g  t h e  p e r s o n  t o  p r o v i d e  t h e  
s a m p l e .  I f  t h e  c o u r t  f i n d s  t h a t  t h e  p e r s o n  i s  r e q u i r e d  t o  p r o v i d e  a  

D N A  s a m p l e ,  t h e  c o u r t  s h a l l  i s s u e  a  w r i t t e n  o r d e r  r e q u i r i n g  t h e  
p e r s o n  t o  n r o v i d e  t h e  s a m p l e  a n d  s p e c i f y i n g  t h e  m a n n e r  b y  w h i c h  

i t  s h a l l  b e  o b t a i n e d .  T h e  c o u r t s  o r d e r  m a y  a u t h o r i z e  l a w  
e n f o r c e m e n t  a n d  c o r r e c t i o n a l  p e r s o n n e l  t o  e m p l o y  r e a s o n a b l e  

f o r c e  t c  o b t a i n  t h e  D N A  s a m p l e .  N o  s u c h  e m p l o y e e  o r  h e a l t h  c a r e  
p r o f e s s i o n a l  s h a l l  b e  c r i m i n a l l y  o r  c i v i l l y  B a b l e  f o r  t h e  u s e  o f  

r e a s o n a b l e  f o r c e .
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■ . ■ !• v  „  •- . . . :

V i r g i n i a
V a .  C o d e  A n n .  §  1 9 .2 - 3 1 0 .2 :1  

V a  A t t y .  G e n .  O p  0 2 - 1 3 0  
V a .  C o d e  A n n .  §  1 9 .2 - 3 1 0 .3  1

A f t e r  a  d e t e r m i n a t i o n  b y  a  m a g i s t r a t e  o r  g r a n d  j u r y  t h a t  p r o b a b l e  
c a u s e  e x i s t s  f o r  a n  a r r e s t  f o r  t h e  c o m m i s s i o n  o r  a t t e m p t e d  

c o m m i s s i o n  o f  c e r t a i n  v i o l e n t  f e l o n i e s  o r  v i o l a t i o n s ,  a  O N A  s a l i v a  
o r  t i s s u e  s a m p l e  s h a l l  b u  t a k e n  p r i o r  t o  t h e  p e r s o n ' s  r e l e a s e  f r o m  

c u s t o d y .  A c c o r d i n g  t o  V i r g i n i a  A G  O p i n i o n  0 2 - 1 3 0 ,  I s s u e d  M a v  , j ,  
2 0 0 3 ,  r e a s o n a b l e  f o r c e  m a y  b e  u s e d ,  i f  n e c e s s a r y ,  t o  o b t a i n  a  

D N A  s a m p l e  f r o m  s u c h  a n  a r r e s t e e  v r f t o  r e f u s e s  t o  c o m p l y  w i t h  t h e  
s a m p l e  c o l l e c t i o n  N o  c r v k  l i a b i l i t y  s h a H  a t t a c h  t o  a n y  p e r s o n  

a u t h o r i z e d  t o  t a k e  s a l i v a  o r  t i s s u e  [ in  a c c o r d a n c e  w i t h  p r o c e d u r e s  
a d o p t e d  b y  t h e  D i v i s i o n  o f  F o r e n s i c  S c i e n c e ]  a s  a  r e s u l t  o f  t h e  a c t  

o f  t a k i n g  s a l i v a  o r  t i s s u e  f r o m  a n y  p e r s o n  s u b m i t t i n g  t h e r e t o ,  
p r o v i d e d  ( h e  s a m p l e  w a s  L i k e n  a c c o r d i n g  t o  r e c o g n i z e d  m e d i c a l  

p r o c e d u r e s

W y o m i n g W y o .  S t a t .  §  7 - 1 9 - 4 0 6

O N A  s a m p l e s  s n a i l  b e  c o l l e c t e d  I n  a  
m e d i c a l l y  a p p r o v e d  m a n n e r  b y  "  

p h y s i c i a n ,  r e g i s t e r e d  n u r s e ,  
q u a l i f i e d  c l i n i c a l  o r  l a b o r a t o r y  

t e c h n i c i a n  o r  o t h e r  p e r s o n  q u a l i f i e d  
b y  t r a i n i n g  a n d  e x p e r i e n c e

I f  a  p e r s o n  r e q u i r e d  t o  p r o v i d e  a  D N A  s a m p l e  u n d e r  t h i s  a c t  
r e f u s e s  t o  d o  s o ,  t h o  c r i m i n a l  j u s t i c e  a g e n c y  h a v i n g  c u s t o d y  o f  t h e  

p e r s o n  m a y  a p p l y  t o  t h e  d i s t r i c t  c o u r t  f o r  a n  o r d e r  r e q u i r i n g  t h e  
p e r s o n  t o  p r o v i d e  t h e  s a m p l e  I n  c o n f o r m i t y  w i t h  t h e  p r o v i s i o n s  o f  

n i s  a c t .  R e f u s a l  t o  p r o v i d e  t h e  s a m p l e  s h a H  b e  p u n i s h a b l e  a s  
c o n t e m p t  o f  t h e  c o u r t .  D u l y  a u t h o r i z e d  l a w  e n f o r c e m e n t  a n d  

c o r r e c t i o n s  p e r s o n n e l  m a y  e m p l o y  r e a s o n a b l e  f o r c e  I n  c a s e s  
w h e r e  a  p e r s o n  r e f u s e s  t o  s u b m i t  t o  D N A  t e s t i n g  a s  r e q u i r e d  u n d e r  

t h i s  a c t ,  a n d  n o  s u c h  e m p l o y e e  s h a l l  b e  c r i m i n a l l y  o r  c i v i l l y  l i a b l e  
f o r  t h e  u s e  o f  s u c h  r e a s o n a b l e  f o r c e .

N O T E S :
U t a h - U n l e s s  s u b s t a n t i a l  r e a s o n s  e x i s t  t o r  u s i n g  a  d i f f e r e n t  m e t h o d  o f  c o l l e c t i o n  o r  the p erson  re fu ses to  co op era te  with the co lle ctio n , t h e  p r e f e r r e d  m e t h o d  o f  
c o l l e c t i o n  s t u d  b e  o b t a i n i n g  a  s a l i v a  s a m p l e  If t h e  p e r s o n  r e f u s e s ,  t h e n  a  b l o o d  s a m p l e  I s  t a k e n .  A  b l o o d  s a m p l e  m u s t  b e  t a k e n  b y  a  l i c e n s e d  p r o f e s s i o n a l  n u r s e ,  p r a c t i c a l  
n u r s e ,  p a r a m e d i c ,  q u a l i f i e d  m e d i c a l  t e c h n i c i a n ,  l i c e n s e d  p h y s i c i a n ,  o r  o t h e r  p e r s o n  l i c e n s e d  b y  d i e  s t a t e  f o r  t h i s  p u r p o s e  R e a s o n a b l e  f o r c e  Is  a c c e p t a b l e  ( a s  n o t e d  a b o v e ) ,  
a n d  a  p e r s o n  a u t h o r i z e d  [In  t h i s  s e c t i o n ]  t o  d r a w  a  b l o o d  s a m p l e  m a y  n o t  b e  h o l d  c iv i l ly  l i a b l e  f o r  d r a w i n g  a  s a m p l e  In  a  m e d i c a l l y  a c c e p t a b l e  w a y .
S O U R C E :  S t a t e  S t a t u t e s  o n  L E X IS
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A rresting Developments Ir
Phillip B.C. Jones, Ph.D., J.D .

/. Introduction: Identity testing in criminal investigation

During the mid-to late nineteenth century, European intellectuals and government leaders 
worried about the rising crime rate that accompanied industrial progress and colonial 
expansion (Sankar, 2001). Analysts proposed a biological degeneration as the cause of 
rising crime in general, and in particular, the creation of a criminal chss. To reverse this 
degeneration in England, Francis Galton proposed compulsory marriages between people 
of good stock. This presented the challenge of finding an outward sign of inward 
character, so that it would be possible to identify those who should be breeding. In the 
1880s, Galton thought that he had found this marker in fingerprints. However, his studies 
showed that variations in papillary ridges would not provide an external marker of 
internal character, and hypothesized that this was due to a millennia of indiscriminate 
mixing of character types. Nevertheless, he decided that fingerprints could aid social 
improvement by providing a unique identifier, which would be especially useful to 
identify habitual criminals who took advantage of the anonymity offered by the new, 
large cities (Cole, 2001 ).

One hundred years later, Alec Jeffreys, a geneticist working in England on blood 
anomalies, developed DNA typing. As the analytic techniques evolved, "DNA 
fingerprinting" became more popular. In 1995, Britain began to take DNA samples from 
anyone arrested for a felony or misdemeanor (Cole, 2001). The United Kingdom's 
National DNA Database currently holds DNA piofiles of more than 1.5 million suspects 
(Forensic Science Service, 2002). The United States is beginning to get as aggressive as 
the UK in collection of DNA samples for criminal identification.

II. D N A  Testing in the United States

All slates have laws authorizing the collection of biological samples for DNA analysis 
from convicted sex offenders (Gugliotta, 1999; Willing, 2002a). Although requirements 
vary from state to state, most also take samples from murderers, kidnappers, robbers, and 
child molesters. Virginia, which has the oldest DNA database in the U.S., has been at the 
forefront: taking samples from convicted felons, as well as from juvenile offenders whose 
crimes would have been felonies had they been of age (Siegel, 2002).
More states are moving to collect DNA samples from thousands of non-violent criminals, 
such as burglars and check forgers (Willing, 2002b/. The number of states collecting 
DNA from all convicted felons rose from seven in 2000 to 19 in 2002, a trend that may 
be driven by the observation that state DNA databases now routinely solve murders,



rapes, and other violent crimes by linking them to criminals convicted of non-violent 
offenses (Willing, 2002b). In Virginia, for example, nearly two-thirds of the 60 crimes 
linked to people convicted of drug possession were rapes or murders, and ten out of 22 
forgers who were linked to other crimes were linked to murders or sexual assaults. The 
success of DNA databases has also spurred the authorization of the use of "reasonable 
force" with inmates reluctant to donate samples. To date, 11 states have authorized the 
use of such force (Willing, 2002a).
In addition to an expansion of the types of crimes that trigger biological sample 
collection, states are changing the point at which samples can be taken. In February, a 
Texas law took effect that requires testing of those indicted in sex crimes (Rein, 2002). 
That same month. Virginia took a more radical step. The legislature passed a bill that 
allows authorities to take biological samples for DNA analysis of everyone arrested in a 
felony case.

Virginia’s SB535, which has an effective date of January 1, 2003, requires a saliva or 
tissue sample from every person arrested fora violent felony. A "violent felony" 
includes: first and second degree murder, voluntary manslaughter, mob-relat :d felonies, a 
kidnapping or abduction felony, any malicious felonious assault or malicious bodily 
wounding, robbery, carjacking, a criminal sexual assault punishable as a felonv, and 
certain forms of arson. After the law is in effect, a magistrate will determine .hat probable 
cause exists for the arrest, and then a biological sample will be taken prior to the person’s 
release from custody. If the charge is dismissed or the person is acquitted at trial, the 
DNA sample will be destroyed by the Division of Forensic Science.

Dr. Paul Ferrara, the Director of the Virginia Division of Forensic Science, sees that the 
primary benefit of the new law is that, by taking a sample at the time of arrest instead of 
wailing for a conviction, DNA information is available earlier for comparing against 
DNA samples from unsolved crimes (Sigel, 2002). However, the notion of taking DNA 
samples from arrestees has stirred protests that it is unconstitutional and should not be 
done.

HI. DNA Collection at the Time o f  Arrest

1. Is it perm issible under the law?

Those who find DNA collection unconstitutional point to the Fifth or Fourth 
Amendments. Some commentators have argued that a suspect’s Fifth Amendment right 
not to act as a witness against themselves provides a basis for refusing to give a genetic 
sample (Morin, 2002). However, courts have limited the right against self-incrimination 
to a suspect’s oral testimony, and physical or behavioral characteristics are not 
testimonial. In Boling v. Remer, for example, a federal appellate court found that 
requiring DNA samples from inmates was not compulsory self-incrimination because 
DNA samples are noi testimonial in nature. The Fourth Amendment provides a more 
substantial challenge to DNA testing.



Under the Fourth Amendment, suspects have a due process right against unreasonable 
searches and seizures. As a result, a warrant must be issued to conduct a search and 
probable cause must exist before the warrant is issued. One proponent of DNA testing 
detects support for the procedure in the U.S. Supreme Court decision, Schmerber v. 
California, in which the Court found that an involuntary blood draw to assess blood 
alcohol concentration was allowable without a warrant, because the evidence would have 
been metabolized by the time a warrant was issued (Scott, 2001). Of course, a suspect’s 
DNA should be more stable than blood alcohol; if not, than the suspect has bigger 
problems than the law.

The Fourth Amendment guarantees that all people shall be "secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures." A governmental 
action is a search or seizure within the scope of the Fourth Amendment if the person 
invoking its protection can claim a legitimate expectation of privacy in the place search 
or the item seized. Courts have found that obtaining a biological sample, such as saliva, 
for DNA analysis can he considered a search i der the Fourth Amendment (see, for 
example, In re Sliadilie Clark Shabazz). However, the Fourth A ndment does not 
proscribe all searches and seizures, but only those deemed "unreasonable." The general 
rule is that the question of whether a particular action is unreasonable is judged by 
balancing its intrusion on the individual’s Fourth Amendment interests against its 
promotion of legitimate governmental interests (see, for example, The People v. James 
Edward King). When the governmental action is the taking of a sample for DNA 
analysis, courts have analogized to Fingerprinting.

In Rise v. State o f  Oregon, the court noted that the gathering of Fingerprint evidence from 
"free persons" constitutes a sufFiciently significant interference with an individual's 
expectation of privacy that authorities are required to demonstrate that they have probable 
cause, or at least an articulable suspicion, to believe that the person committed a criminal 
offense and that the fingerprinting will establish or negate the person’s connection with 
the offense. In contrast:

[EJveryday "hooking" procedures routinely require even the merely 
accused to provide fingerprint identification, regardless of whether 
investigation of the crime involves fingerprint evidence.. . .  Thus, in the 
fingerprinting context, there exists a constitutionally significant distinction 
between the gathering of fingerprints from free persons to determine their 
guilt of an unsolved criminal offense and the gathering of fingerprints for 
identification purposes from persons within the lawful custody of the state,
(p. 1560; citations omitted)

The same argument can be made for the routine collection of a biological sample, such as 
saliva or a buccal swab, for DNA analysis.
2. Should it be allowed?
In 1998, New York City Police Commissioner Howard Safir went public with his plan 
for city police to take a DNA sample along with fingerprints of everyone arrested 
("DNA," 1998; "Proposal," 1998). Norman Siegel, the Director of the New York Civil



Liberties Union, objected that the major fallacy in Safir’s plan was that he equated a 
fingerprint with DNA when taking a DNA sample, unlike recording a fingerprint, reveals 
a person's complete genetic makeup and is too intrusive ("DNA," 1998). The Director of 
the Connecticut Civil Liberties Union has gone further. According to Joseph Grabarz, 
when you give up DNA information, you are not just giving up information about 
yourself, but about your family, past, present, and future (Halloran, 1999). This concern, 
in turn, fuels the fear that genetic information will be used for genetic discrimination, or 
that law enforcement agencies might use the information for commercial purposes 
(Halloran, 1999; Kerlscher, 2001). These fears are based upon a misunderstanding about 
the information derived from DNA analyses by crime laboratories.
There is a difference between the genetic information required for identification and the 
genetic information that inform* about disease or phenotype. Fisher and Jones (2001) 
explain the differences this way. A genetic marker used for identification should be 
highly variable, and the more variable the markers, the fewer are needed for positive 
identification. In contrast, a gene examined in a genetic test is unlikely to be highly 
variable, because the test is geared to detect an abnormality, which most will not have. 
Furthermore, a nucleotide sequence is usually of interest in genetic testing because it 
codes for a protein. In identification, however, a noncoding nucleotide sequence is of 
most interest. This is because the mathematical modeling used in identification works 
best with noncoding sequences that are considered unaffected by natural selection.
3. Can it be done?
Even if the sampling of all arrestees’ DNA may be performed, the question remains about 
whether it can be done. Arizona now tests only those convicted of certain crimes, 
including homicide, sexual offenses, and home burglary. However, the state legislature 
may soon pass a bill that would phase in testing of all convicted felons. Yet this increase 
in scope, which does not include arrestees, presents the unresolved issue of how t j  pay 
the estimated $2 million annual cost of expanded testing (Davenport, 2002). Since 1999, 
Louisiana has a law mandating arrestee testing, but staffing and funding problems have 
delayed the program (Rein, 2002).
On the federal level, experts have concluded that the collection o f DNA samples at the 
time of arrest is cost prohibitive. According to the National Commission on the Future of 
DNA Evidence, the majority of crime laboratories face difficult prioritization decisions 
due to limited financial and personnel resources (National Institute of Justice. 2000). 
Laboratories find their first priority in cases necessary for upcoming trials, as they 
struggle to keep pace with prosecutors’ demands for DNA evidence in court. The next 
priority lies in DNA analysis for investigative purposes, where a suspect exists but DNA 
evidence is necessary to effectuate an arrest. It is only after prioritizing court cases and 
suspect cases that laboratories can allocate resources to analysis of non-suspect crime 
scene samples. This is the class for which the FBI’s Combined DNA Index System 
(CODIS) was designed and the class of cases where offenders are at liberty to re-offend. 
Due to current prioritization and funding constraints, most police departments maintain 
policies that prevent the submission of non-suspect cases to laboratories, creating a 
backlog of DNA cases maintained in police evidence lockers. To place the extent of the 
oacklog into perspective. Congress is considering the DNA Database Completion Act of 
2001 (H.R. 2680), which authorizes grants to eligible States for DNA analyses of samples 
taken from individuals convicted of a qualifying State offense, and of samples from crime



scenes, for inclusion in the Combined DNA Index System. The cost: $100,000,000 for 
each of fiscal years 2002 tnrough 2006.
Given the current volume of DNA cases facing the nation’s forensic labs and the current 
inability of the labs to keep pace with that volume, the Commission recommended that 
the Department of Justice should not pursue arrestee sampling unless the convicted 
offender database backlog is substantially eliminated, signiFicant sources are allocated for 
the analysis o f non-suspect cases, and sufFicient funds are made available for the 
collection and analysis of arrestee samples. Until these conditions are met, the 
Commission concluded, the pursuit of arrestee sampling would seriously exacerbate the 
backlog and casework and prove more harmful than beneFicial by diverting resources 
from non-suspect cases.
IV. Conclusion
The social development of DNA analysis is paralleling that of Fingerprints: initial 
hesitancy followed by acceptance of police departments and courts, followed by a rush to 
implement the technology with an ever-expanding scope. According to Cole (2001), the 
history of Fingerprinting should teach the difference between a biological marker and a 
code that informs about a person’s abilities, weaknesses, or destinies. An emphasis on 
this distinction may aid the social acceptance of collecting DNA samples from arrestees, 
as long as there are sufficient assurances that DNA typing will only be used for 
identification. The cost of implementing such a biological sample collection is another 
matter. However, the U.S. public may be more inclined to foot the bill since the 
September 11 terrorist attacks.
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e E t h i c a l P r o t o i  j !  f o r  C o l l e c t i n g  D N A  S a m p l e s  in  t h e  C r im i n a l  J u s t i c e
S y s t e m

Jenn ife r G raddy

States should collect DNA samples from  convicted felons, arrestees, and suspects and should include these samples in a 
federally-mandated DNA database because the government's interests in solving and preventing crimes and seeking 

justice fo r  victims fa r  outweigh the i inimal intrusion upon individuals by requiring submission to a DNA test

I. In tro du c tio n  and B ackgrou n d

f pcyribonucleic acid (“DNA”) databases are beneficial in many aspects. Police can use samples found in a DNA 
base to match samples found at crime scenes. Police also can match evidence and DNA samples found at different

crime scenes to establish a link between different crimes.2 States are authorized to collect DNA samples from their 
citizens under certain circumstances or with certain statutory limitations. Missouri's DNA profiling system and current 
Missouri law in this area will be discussed in the analysis section of this article. DNA databases are useful in solving 
past crimes that otherwise may remain unsolved.1 DNA databases also can be used ir solving future crimes.4 For 
example. DNA samples taken from prisoners and entered into a DNA database proved useful in solving a Virginia case 
in which a "om an was brutally attacked and raped in her home. Police had no physical description of the attacker, but 
the DNA sample in the database matched a sample of semen found at the scene of the crime. That sample helped police 
identify and convict a suspect who is now serving a life sentence in conjunction wi:h an additional 30 years.5

DNA databases are also useful in exonerating suspects and those wrongly convicted.6 For example, in 1991 a North 
Carolina man was arrested for rape and sentenced to 35 years in prison.7 In 1997. however. DNA from the crime scene 
was matched to a Florida man who had served prison time on aggravated assault ind drug convictions. The state of 
Florida required the man to provide a blood sample as a ondition prior to his release from prison.9

Moreover, DNA databases can provide new leads and help solve "old and cold” cases when police have few leads and 
no real suspects.10 It is estimated that approximately 30% of sexual assault victims do not know and cannot identify 
their attackers." In cases such as these, investigators are left without individual suspect profiles against which to 
compare DNA evidence ollected from the victim or the crime scene.12 However, “[mjiniscu’e amounts of DNA

• fvered from a crime scene can be used to link an otherwise [unidentified] suspect to the crime.”11 A simple search of 
NA database can help police solve cases that remain open “in police files for years with few leads and no real 

suspects.”14 For example, the state of Florida arrested a man in June 1999 for six sexual assaults in Jacksonville
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between 1995 and 1998.15 Arrests made in old cases are both rewarding for the police who investigate these crimes and 
^ ^ ^ m ely  important to the victims.16

DNA evidence is more reliable than eyewitness testimony and decreases the current dependence on eyewitness 
testimony.17 For example, the Department of Justice reviewed 28 cases of people wrongly convicted of sexual assault 
and later exonerated by DNA evidence. With the exception of six homicides included in the study, each case involved 
significant reliance on eyewitness testimony by the victim.111 Eyewitness memory or other circumstantial evidence is no 
longer as critical with the availability of DNA evidence.19 Even when the memory of a witness is no longer fresh or if 
the witness becomes inaccessible, DNA serves as the ultimate witness by conclusively identifying the perpetrator, tying 
him to the scene, or by exonerating the accused person.20 In sum, DNA evidence is superior to any other type of 
evidence because of its accuracy and longevity, thereby rendering claims of “stale evidence” without merit.21

Prisoners' knowledge that their DNA samples are in a database, readily available to identify them, may deter them from 
re-offending after their release. A strong argument can be made that a universal DNA database would deter criminals, 
who are unlikely to commit crimes knowing that a sit pie search of a DNA database is nearly 100% accurate in
conclusively identifying an ffender.22

The final benefit of DNA analysis is the increased likelihood that defendants will enter guilty pleas when confronted 
with DNA test results, given that the government will have a stronger case against the defendant with positive DNA
results.21 The increased guilty pleas by defendants may result in victims reporting rapes to the police more often.24 One 
current deterrent to victims reporting a rape to the authorities is the additional trauma they suffer by testifying in 
court.r  However, the increased probability of defendants entering guilty pleas when confronted with positive DNA 
u i^ lts  may encour"^  victims to report more crimes in the future, as well as save courts time and money.26 The range 
^P rim es included in the state DNA database statutes has expanded and continues to increase from the purposes of 
identifying and reduc g sexually-related crimes.27 Over time, DNA data' ases will likely include samples from a 
greater range of criminal convictions. Fingerprints are currently routinely taken from arrested suspects as well as 
convicts, and it is conceivable that the same will occur with regard to DNA samples in the future.2*

II. Analysis

A. States A re Authorized to Collect DNA Samples From  T heir Citizens

States are authorized to collect DNA samples from their citizens under certain circumstances or with certain statutory 
limitation^. Virginia became the first state to employ a criminal DNA database in 1989.29 Today, all 50 states have 
legislation requiring DNA testing for specific classes of convicted offenders.1" Every state collects DNA samples from 
convicted sex offenders; beyond this, however, the states differ significantly.11 Most states require DNA samples from 
only a narrow group of felons, such as those convicted of homicide and sexual assault.12 Currently, four states — 
including Alabama, New Mexico, Virginia, and Wyoming — require DNA samples from all convicted felons.11 A few 
states even require the ollection of DNA samples for some classes of misdemeanors.14 Idaho requires collection of 
DNA samples for offenses such as robbery, aggravated arson, and racketeering in addition to sexual abuse, rape, and 
murder.15 North Carolina lists, among others, the burning of a mobile home and the malicious throwing of corrosive 
acid or alkali in its list of crimes included in the state DNA database law.16 Louisiana has the most inclusive database 

mandates the collection o f DNA samples from any person arrested for felony sex offenses and other enumerated 
^ p lu se s .17 In addition, Arizona, Kansas, and Oregon require juveniles to submit DNA samples if found delinquent for 
certain sex crimes, and these DNA samples then can be used in investigations once these juveniles reach the age of
majority.1'1
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Most states require prisoners to give a blood sample for analysis as a condition of parole or release from prison.39 Many

9  statutes require retroactive application to an individual convicted in one state when parole or probation 
rvision is transferred to another state.40 Even when an offender is not sentenced to prison, some state statutes 

mandate submission of a DNA sample as a condition of an offender's probation 41 In Illinois, deliberately delaying or 
impeding the collection of a DNA sample .rom a reauired offender is punishable as a Class A misdemeanor.42

B. C ourts Consistently Have Held T ur the Collection of DNA Samples is Reasonable Linder the Fourth 
Amendm ent of the I ’.S. Constitution

In the first case to address the consul: uonality of mandatory DNA sampling of non-violent offenders, the Fourth 
Circuit ruled in 1992, in Jones v, Murray, that the Fourth Amendment is not violated when blood samples are taken 
from convicted felons for inclusion ,\i a state police database.4’ In Jones, six inmates in the custody of the Virginia 
Department of Corrections argued th it DNA testing constituted an unreasonable search and seizure of their bodies 
without “individualized suspicion" that they had committed a crime and therefore violated the Fourth Amendment.43 
The Fourth Circuit found that convicted felons lose the right to privacy from routine bodily searches as well as searches
of their jail cells.43 Furthermore, tl ; Fourth Circuit held that once a suspect has been arrested, the state develops a 
legitimate interest in his identity and connection to the crime at issue, as well as a means of solving future crimes.46 In 
Jones, the court ultimately determined that the government interest in preventing future crimes through DNA analysis
outweighs a prisoner's lessened expectation of personal privacy.47 Thirteen years earlier, the United States Supreme 
Court held that prisoners have a much lower expectation of privacy than the general population.48 The Supreme Court 
held that routine “shakedown" sean hes of prisoners are reasonable because prisoners have no reasonable expectation 
of privacy in their jail cells.49 In the si ne case, the Supreme Court also held that routine, visual body cavity searches of 
|^ ) n e r s  are not unreasonable.50 Moiv recently, an Illinois state court held fhat the DNA collection procedure is a 
^m im al intrusion of privacy and bodily integrity.51

“[T]he government has greater authority to conduct searches when there is a 'special need,'” such as a “governmental 
interest [is] at stake.”52 In 1993, the Supreme Court of Washington applied the stricter standard for the special needs 
lest.53 In State v. Olivas, the court held that requiring involuntary DNA tests from felons for inclusion in a DNA 
database for the "future prosecution of recidivist acts does not violate the Fourth Amendment[’s |” prohibition against 
unreasonable searches and seizures.54 The .seven defendants in State v. Olivas pleaded guilty to their respective charges 
and, as a result, each defendant was required to submit to a DNA test.55 The defendants argued that DNA testing 
“constitutes an unconstitutional warrantless search and seizure without probable cause.”56 In response, the state 
acknowledged that, while a DNA test constitutes a “search,” it “is a lawful exercise of police power” that is reasonably
necessary and substantially related to preventing a future crime.57 The Supreme Court relied on two Virginia studies 
wherein 62.5% of all felons are "arrested for [another] felony or serious misdemeanor witlvn 3 years of a release” from 
prison, in addition to recoverable DNA being left at the scene of a violent crime 30% of the time.58 The court concluded 
that the government interest in deterring recidivist crime by implementing a DNA database was a need “beyond normal
law enforcement” and. therefore, qualified as a “special need.”5'7

In sum, after balancing the limited privacy rights of convicted felons to be free from unjustified government intrusion 
against the special needs that the government has for DNA samples, the Olivas court found no search violation under
the Fourth Amendment.60 Similarly, the Second Circuit held that Connecticut could require a man imprisoned for a

f ual offense to provide a blood sample based upon the special needs exception.61 A Massachusetts court hc'<i that the 
cial needs analysis extended to the collection of DNA samples from arrested suspects.62 That court compared the 

collection of DNA to “the taking and storing of fingerprints, photographs, and other criminal records."63
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C. The Collection of D N A  Samples is Not Cruel and Unusual Punishment Under the Eighth A m e n d m e n t

^ f r t s  reject the theory that forcing a prisoner to submit to DNA testing is cruel and unusual punishment.61 In 1995, a 
Minnesota court held, in Kruger v. Erickson, that when the drawing of blood is conducted by "a ti ~ed technician . . .  
in accordance with the medically acceptable BCA procedures,” ‘‘the use of a needle is hardly the c. 1 and unusual
punishment contemplated by the Eighth Amendment.”65

D. Compelled D N A  Testing Does Not Violate a Criminal Defendant’s Constitutional Right Against Self- 

Incrimination

Requiring sex offenders to submit to DNA testing poses the question of whether compelled testing violates a criminal 
defendant's constitutional right against self-incrimination.66 In Schmerber v. California, the United States Supreme 
Court held that a defendant's constitutional right had not been violated by a compulsory blood alcohol test and its
admission into evidence.67 The Schmerber Court ruled that, while the Fifth Amendment prohibits the state from 
compelling a suspect to give evidence of a testimonial or communicative nature, it dues not prohibit the state from 
requiring a suspect to provide “real or physical evidence.”68 In Schmerber, the Court held that a compelled extraction of 
a blood sample and its chemical analysis for blood alcohol content did not amount to "testimonial or communicative” 
evidence and, therefore, was not prohibited by the Fifth Amendment.69

Missouri's DNA profiling statute, § 650.055, RSMo, withstood a ":milar Fifth Amendment challenge.70 In In re Cooper 
v. Gammon, the defendant argued “that § 650.055 [violated] the J .fth Amendment privilege against self-incrimination 
by compelling him to be a witness against himself [by] forcibly taking potentially incriminating evidence from his
body."71 The Missouri court followed the reasoning in Schmerber and held that compelling an extraction of a blood
^ n l c  for blood alcohol content is not “testimonial or communicative evidence" protected by the Fifth Amendment.77 
ffle defendant also raised the ex post facto  clause, arguing that the drawing of a blood sample makes the punishment 
for the defendant's crime more burdensome and lakes away substantial rights.71 The Missouri court also held that 
although § 650.055 created the possibility of prisoners being punished for refusing to submit to a DNA test, any penalty 
would result from the prisoner's “refusal to comply with valid prison regulations rather than the commission of the
crime for which [the prisoner] was sentenced.”74

E. DNA Samples Collected From  Felons o r A rrested Suspects May Be Used in Evidentiary, Investigatory, and 
Profiling Functions

DNA evidence enables prosecutors to show the defendant's presence at a crime scene through direct evidence — the 
presence of the defendant's DNA at the scene 75 A« a result, DNA databases are used in “overcoming problems of false 
testimony” in court in that DNA samples are far more reliable than eyewitness testimony.76 In sexual assault cases in 
which the physical description of the attacker or the offender's identity is unknown, DNA evidence is the unbiased
witness that provides the conclusive link between the crime and the criminal.7’

The Federal Bureau of Investigation (“FBI”) has created a national DNA database in addition to the individual state 
databases.78 In 1994, Congress passed the DNA Identification Act, which authorized the FBI to create the Combined 
DNA Index System (“CODIS”).79 CODIS is a three-tiered system of information.80 Level one, the Local DNA Index 
System (“LDIS”), contains information entered by local police and sheriffs department laboratories.81 The second

« ;1, State DNA Index System (“SDIS”), permits local labcatories to trade information within the state.82 The third 
, the National DNA Index System (“NDIS"), gives states the option to exchange data with other states.83
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CODIS is used to assist the police in identifying suspects in crimes where the attacker is not known.84 For example, 
^h s tig a to rs  using CODIS can compare DNA samples from the crime scene with DNA profiles in local and national 
^ f b a s e s  in an effort to locate a match or a “cold hit.**K'' Investigators can then use these DNA matches to identify and
arrest potential suspects.8* A study conducted by the Commonwealth of Virginia found that 62.5% of all people 
released from prisons in 11 states during 1983 were arrested for an additional felony or serious misdemeanor within 
three years.87 The same study found that 22.7% of all prisoners were re-arrested for a violent offense within three years 
of release from prison.88

The cold hits resulting from the matching in CODIS identifies approximately one offender for every 1,000 samples 
contained in CODIS.89 Despite the backlog of current DNA samples awaiting analysis. Virginia am, Florida are both 
experiencing more than one cold hit each week.90 Virginia reports that the offender's original DNA sample was take*' n 
conjunction with a property crime arrest in 60% of the matche achieved from the state's database. In Florida, the 
estimate is fifty-two percent.91

F. D N A  Profiling Has a Significant Impact in Prosecuting Sexual Assault Cases With Relation to the Statute of 

Limitations

Sexual assault crimes are subject to statutes of limitations in many states.92 Statutes of limitations serve society's needs 
to punish criminal behavior and protect defendants from the prejudice created by the passage of time.93 DNA 
technology raises questions about limiting the time in which the state can prosecute defendants for sexual assault
crimes.94 Opponents argue that DNA indictments vitiate the exact purpose for which statutes of limitations were 
created: “to preclude defendants from . . .  stale charges" that presumptively prevent a defendant from gathering

■ mtially exculpatory evidence ' 95 Proponents argue that rape survivors' interests should take precedence over 
tes of limitations because the accuracy of DNA outweighs any potentially exculpatory evidence that the defendant 

might bring for his defense.9*

In Missouri, prosecutors traditionally had assumed they could file charges of sexual assault regardless of how much
lime had elapsed since the alleged offense.97 In December 2000, the Missouri Court of Appeals for the Western District
issued a decision interpreting state law as imposing a three-year statute of limitations on sexual assault crimes.98 The
court ruled that lawmakers in 1990 had inadvertently changed the limit to three years.99 The Missouri Court of Appeals 
for the Eastern District, meanwhile, upheld rulings that prosecution of a sexual assault case could begin at any time,
regardless of the statute of limitations.100 To address the different standards in the Eastern and Western districts, the 
Missouri General Assembly acted rapidly and drafted House Bill 1037/ Senate Bill 650. In a nearly unanimous vote, 
legislators passed the measure as an emergency bill on March 6, 2002. The new statute reads, in pertinent part, that a 
prosecution for a sexual assault may be commenced at any time.101 The importance of the measure led Missouri 
Governor Bob Holden to sign the legislation in mid-session on March 6, 2002.102

G. Missouri's D N A  Profiling System

Section 650.050, RSMo, authorizes the Missouri Department of Public Safety to “develop and establish a 'DNA 
Profiling System.'”103 The profiling system is "referred to in sections 650.O50 to 650.057 . . .  to support criminal justice 
services in local communities [statewide] in DNA identification.” 104 The DNA profiling system is compatible with the 
FBI system such that the state and federal agencies may exchange DNA records and the quality of samples remains
® r e d . '05

H. Missouri D N A  Sample Collection
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Section 650.055, RSMo, requires that prisons collect a blood sample from every individual convicted of a felony in a
^A fonri circuit court for purposes o f DNA profiling.11* The Department of Corrections will collect the sample upon an 
oBRider's entry into the Department of Corrections system, or “(b)efore release from a county jail or detention 
facility.”107 The DNA profiling statute applies to offenders in prison, on probation, and on parole.10* The Missouri State 
Highway Patrol and the Department of Corrections enforce and oversee the DNA sample collection and storage
process.109 The DNA collection statute indemnifies employees who collect the samples from civil and criminal liability 
when the collection act is performed in a reasonable manner.110 The statute authorizes the collection of DNA samples 
by force if necessary.1"

I. The DNA Backlog

Although all 50 states require that convicted offenders submit to DNA samples, increased funding should be allotted to 
DNA analysis to decrease the backlog of DNA samples awaiting analysis so that authorities may solve past crimes and 
future crimes more efficiently.112 Many samples are not tested for years due to the overwhelming demands placed on 
state laboratories because of the large volume of DNA evidence."! Analyzing the backlog of CODIS samples is
estimated to take six years, and many samples may remain untested after statutes of limitations run.1"  Nearly 500.000 
blood samples from felons nationwide await analysis, in addition to the samples not yet collected from one million
convicted murderers and rapists." ' The National Commission on the Future of DNA Evidence counsels against testing 
newly-arrested suspects because of this enormous backlog, and voices concerns about the continued lack of laboratory
funding by state legislatures.116

III. Conclusion

4 0 b  should collect DNA samples from convicted felons, arrestees, and suspects, and should include these samples in 
a federally-mandated DNA database because the government’s interests in solving and preventing crimes and seeking 
justice for victims far outweigh the minimal intrusion upon individuals by requiring submission to a DNA lest. DNA 
databases are useful in solving past and future crimes, as well as in exonerating suspects and those wrongfully accused 
and/or convicted. DNA evidence has proven effective in the courtroom setting and is more reliable than eyewitness 
testimony. DNA databases could deter repeat offenders from committing future crimes.

DNA evidence provides the prosecution with a stronger case when defendants are confronted with positive DNA test 
results linking diem to the crime scene and crime charged; the result is more guilty pleas, These guilty pleas save the 
state and federal court systems lime and money. In the last 10 years, the use of DNA evidence has gained widespread 
recognitioi in courts across the country. In 1992, the Fourth Circuit ruled that the collection of blood samples from 
convicted felons dees not violate the Fourth Amendment with regard to its search and seizure protections. In 1995, a 
Minnesota district court found that collection of DNA samples was not cruel and unusual punishment under the Eighth 
Amendment. In 1997, the Missouri Court of Appeals found that compelled DNA testing does not violate a criminal 
defendant's constitutional right against self-incrimination. In sum, DNA evidence contained in a federally-mandated 
database is an invaluable tool to law enforcement and prosecutors who enforce criminal laws and attempt to protect 
society from future crimes committed by repeal offenders.
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