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MEMORANDUM

Date: February 14, 2006

To: Office o f Senator Dyson

From: Senator Ralph Seekins 

Re: Request for Scheduling o f SB 299

Attached please find Senate Bill 299 along with a concomitant sponsor statement.

Senate Bill 299 incorporates into Alaska law “any willing provider” language allowing 
individuals to make their own choices regarding health care providers so long as the service 
provider is willing to abide by the network terms, conditions and pay scale.

I respectfully request this bill be scheduled for a hearing in the Health, Education & Social 
Services Committee at your earliest convenience.

Thank you.

mailto:Senator_Ralph_Seekins@legls.state.ak.us


S e n a t e

Session:
State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907)465-5241 Fax

Interim:
119 N. Cushman, Suite 201 

Fairbanks, Alaska 99701 
(907)456-8161 

Senator_Ralph_Seekins@legis.state.ak.us

Senator Ralph Seekins
District D

__________ Senate Bill 299 Sponsor Statement__________
“An Act relating to preventing unfair discrim ination against a health care provider who is 
w illing to m eet a health in surer’s term s and conditions for participation in the insurer’s 
plan, policy, or contract for health care services; am ending the definition o f ‘provider’ as it 
relates to authorized collective negotiations by physicians aftecting the rights o f providers 
under health benefit p lans.”

Alaska Statute 21.36.090(d) pertains to unfair discrimination against a person who provides 
services covered under a group health insurance plan. This law comes into play as a function of 
the relationship between health care providers and group health care systems. Recently the U.S. 
Supreme Court upheld Kentucky’s “any willing provider” (AWP) law. The language used in this 
law essentially offers a more robust alternative to Alaska’s current law.

Senate Bill 299 repeals AS 21.36.090(d) and replaces it with case tested AWP language. The 
move towards AWP verbiage also required a change to the definition of “health care provider”. 
In so doing, the original definition as it’s used in Title 23 -Labor and Workers’ Compensation - 
had to be restored. This can be found in Section 2 of the Bill.

Essentially, the AWP concept promotes the individual’s ability to choose his or her own health 
care provider rather than have this decision be directed via a process far removed from the point 
of contact. The AWP law says that a health insurer cannot discriminate against any provider who 
is willing to meet the terms and conditions for participation established by the health insurer 
assuming the provider is located within the geographic coverage area of the health benefit plan.

The AWP issue is especially pertinent in cases where, for example, a woman, in her second 
trimester of pregnancy, changes jobs. In this instance she may also be forced to change health 
care providers if her current provider is not recognized by her new health insurance plan. This 
same scenario also applies in cases where a person takes a job but the pool of physicians offered 
by the employer’s health care plan does not include the individual’s long-time family doctor.

In both cases, if the patient’s non-network physician is willing to accept the network fee schedule 
and meets the insurance company’s licensing and credentialing standards - the patient should 

be able to continue to see their known and trusted doctor rather than be forced to establish a 
relationship with a new and unknown physician.

Senate Bill 299 adopts into Alaska law the “any willing provider” concept thereby promoting 
and preserving Alaskan’s ability to make their own choices with respect to health care providers.
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Alaska Senate Bill 299 

Any Willing Provider Provisions

SB299 would impact the ability of health plans to obtain favorable negotiated 
discounts for health care services, because it would open up the health plan’s 
provider network to all providers willing to meet the terms and conditions for 
participation established by the health insurer.
The increase in health care costs due to AWP statute would likely reduce the 
number of employers offering health insurance to their employees, or reduce the 
benefits provided by employers or health plans.
The definition of “health insurer” is sufficiently broad to impact many health 
plans throughout Alaska, including non-ERISA plans. There is an open question 
about the extent of ERISA preemption in this area.

Im pact: Health plan costs would increase.

• Health plans are currently able to negotiate discounted fees from health 
providers (hospitals, physicians, pharmacies, and other service providers) because 
they are able to deliver directed patient volume to contracted providers and reduce 
administrative burden. This results in a mutually beneficial contractual 
relationship between providers and health plans.
• Health plans include differential payment provisions to encourage 
participants to use preferred providers who have agreed to negotiated discounts, 
thus increasing the preferred provider’s volume. In order to obtain the most 
favorable provider discounts, health plans agree to utilize differential payment 
provisions.
• Small employers have a low elasticity of demand to price increases in 
health insurance. As the price of offering health insurance increases, employers 
will drop (or not offer) coverage to their employees. This resulting burden of 
additional uninsured consumers in the marker will have a compounding effect on 
the price of health care in Alaska.
• Other employers would be forced to either increase costs to their 
employees or reduce the benefits provided.

O pposition to “Any W illing Provider” provisions

1) Health plan costs w ould increase:



According to a study by Michael Vita, health care “expenditures arc higher when 
AWP laws are enacted.” Michael G.Vita, “Regulatory Restrictions on Selective 
Contracting: an Empirical Analysis of “Any-Willing*Provider” Regulations, 
Journal o f Health Econom;cs 20 (2001) 955-966.
In an April 8,2004 letter to the Attorney General of Rhode Island and Deputy 
Majority Leader of the Senate of Rhode Island, the Federal Trade Commission 
commented on Any Willing Provider provisions with respect to pharmacy 
contracting, “Because any pharmacy would be entitled to contract on the same 
terms as all other pharmacies, there would be little incentive for pharmacies to 
compete in developing attractive or innovative proposals. Because all other 
pharmacies can ‘free ride’ on a successful proposal formulation, innovative 
providers may be unwilling to bear the costs of developing a proposal. Thus ‘any 
willing provider’ requirements may substantially reduce competition among 
pharmacies...Such strategies may actually reduce the options available to 
consumers without providing any additional consumer benefit.”
Local provider contracting experience also indicates that any willing provider 
requirements would increase health plan costs.

o A recent preferred provider hospital request for proposal (RTP)
demonstrated that significantly better discounts were offered when the 
health plan offered a plan with differential preferred provider (PPO) plan 
provisions as opposed to a passive PPO arrangement.

o A recent pharmacy benefits management RFP demonstrated that reducing 
the pharmacy provider network (selectively contracting) decreased the 
negotiated rates for pharmacy services

The National Association of Health Underwriters, in their October 2003 Analysis 
of State-Level Health Insurance Market Reforms, found that one of the key 
components to health insurance market stability was the ability of plans to 
develop appropriate networks and to be able to effectively negotiate discounts 
with those providers. According to their analysis, “Several states have enacted 
measures that make it difficult for plans to develop a comprehensive and effective 
network of providers. For example, a number of states require health plans to 
accept any willing provider who meets their plan criteria into their 
networks...Any willing provider mandates may seem like they would benefit 
consumers, since they allow the greatest number of providers into a plan, but 
these laws actually have a serious negative consequence. Since any doctor who 
wishes to participate with a plan can, it makes it much harder for carriers to 
negotiate any discounts with providers, since there is no financial consequence for 
non-participation. This leads to higher medical reimbursement costs for all plans 
in the states, which translates into higher insurance rates for consumers.”



• The Federal Trade Commission (FTC) has taken a strong stand in opposition to 
any willing provider provisions. The Federal Trade Commission and Department 
o f Justice report. Improving Health Care: A Dose o f Competition, July 2004, 
states,

o “ Commission staff has expressed concerns about AWP (Any Willing 
Provider) and FOC (Freedom o f Choice) laws, noting that they could have 
anticompetitive effects and harm consumers. These laws can make it 
more difficult for health insurers to negotiate discounts from providers in 
exchange for the higher patient volume that would likely result from 
restricted provider networks. They can also limit competition, by 
restricting the ability o f insurance companies to structure different plans 
with varying levels o f  choice in response to consumer demand. These 
restrictions on competition may result in „isurance companies paying 
higher fees to providers, which in turn generally results in higher 
premiums, and may increase the number o f  uninsured Americans.’’

o “ Many provider groups support AWP and FOC legislation. Commission 
staff observed in its most recent advocacy letter that "several scholars have 
noted that any willing provider and 'freedom o f choice' laws are m ore 
likely to appear in states w ith limited m anaged care penetration, and 
suggested thrt these provisions are actually intended to preempt 
competition among providers [provider protection], instead o f protecting 
the interest o f patients." [emphasis added]

o “ When insurers have a credible threat to exclude providers ffom their
networks and channel patients elsewhere, providers have a powerful 
incentive to bid aggressively. Inclusion in a restricted panel offers the 
provider the prospect o f substantially increased revenue. Without such 
credible threats, however, providers have less incentive to bid 
aggressively, and even managed care organizations with large market 
shares may have less ability to obtain low prices.”

o The FTC Staff letter to Rhode Island, which was excerpted in the
FTC/DOJ report, stated, “ Empirical evaluations o f any willing provider 
and ‘ freedom o f choice’ provisions indicate that these policies result in 
higher health care expenditures. One study found that states with highly 
restrictive any willing provider /freedom o f choice laws spent 
approximately 2% more on healthcare than did states without such 
policies.”

2) Few er sm all em ployers w ill offer health insurance due to AW P legislation

• The FTC further predicts the number o f  employees covered by health insurance 
will drop in the presence o f  anticompetitive conduct advanced by AWP 
legislation. The Federal Trade Commission and Department o f Justice report, 
Improving Health Care: A Dose o f Competition, July 2004, states,



o “ When anticompetitive conduct increases prices, it makes it more difficult 
for many Americans to obtain needed care. Estimates o f the price 
elasticity o f health insurance vary, but many small employers do not offer 
health insurance at all because it is too expens. ve. When employers offer 
health insurance, price increases can result in limitations on coverage, 
employees refusing to sign up for insurance, and employers dropping 
coverage.”

• According to a study published in the Journal o f Human Resources, i f  monthly 
premiums to firms increased by $1, the proportion o f firms offering health 
insurance to employees would decrease by almost 2 percentage points. Roger 
Feldman, et al., “ The Effect o f Premiums on the Small Firm’s Decision to Offer 
Health Insurance,”  32 Journal o f  Human Resources 635 (1997).

We believe that in a market like ours with almost no penetration o f managed care. AWP 
legislation will harm consumers through an increase in the price o f health care and a 
decrease in the availability o f employer-sponsored health plans.
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any mandated benefits.1*' According to 
several panelists, mandates increase 
premiums and decrease wages and other 
benefits employers might otherwise offer.186

Other commentators assert that state- 
imposed mandated benefits 
disproportionately affect small businesses 
because they are less able to avoid the costs 
of such mandates by self-insuring.187 
Although determining the actual cost of an 
individual mandated benefit can be difficult, 
the aggregate cost of such mandates appears 
to account for a substantial percentage of 
premium cost.188

Finally, some commentators have 
noted the behavioral economic arguments in 
favor of mandated benefits are theoretical, 
and not based on empirical evidence

Knettc l 6/25 at 73-75 (noting that each 
time a benefit is mandated that mandate “ is going to 
be o ffse t by a benefit reduction o f  equal or greater 
cost in some other area"). See a lso  Sloan &  Conover, 
supra note 172.

Iw See T. M il le r  6/25 at 64 (noting that 
mandates "can also have o ffse tting  effects in terms o f 
lower wages, decreased employment, reduced 
generosity o f  fringe  benefits as w e ll") . See also  
Ciittcrman 6/25 at IK; T M ille r  6/25 at 57

1,7 As the costs o f  mandates rise, more firm s 
seek to self-insure to avoid the added expense o f  state 
mandates, but some sm alle r businesses do not have 
the necessary capita l to do so. See Jensen &
M o rriscy , supra note 172, at 10. As stop-loss 
insurance w ith  low  attachment points has made se lf- 
insurance availab le on a broader basis, this problem 
has become less s ign ifican t

" "  See K anw it 6/25 at 37; G itte rman 6/25 at 
15 ("O ne o f  the things that you have seen in the 1996 
mental health parity  debate is the incred ib le  w ide 
range o f  estimates from  each o f  these d iffe ren t 
consu lting groups. I th in k  the costs were somewhere 
between zero and 8 percent.” ).

regarding the performance of the health 
insurance market.189 Mandate proponents 
presented no evidence that consumers 
demand insufficient health insurance, and 
there is some evidence that many consumers 
actually demand excessive health 
insurance.190 Mandate proponents presented 
no evidence that government intervention is 
likely to improve the efficiency of health 
insurance benefit design, and there is some 
evidence to the contrary.191

3. Any W illing Provider and
Freedom  o f Choice Legislation: A
Case Study o f M andates

Any willing provider (AWP) laws 
require managed care companies to include 
in their networks any provider that is willing 
to participate in the plan in accordance with 
the p'an’s terms.1'' Freedom of choice 
(FOC) laws are similar to AWP laws, but are 
directed at consumers instead of 
providers.w' Many states have adopted 
AWP and/or FOC laws for at least some

"w Sec genera lly  6/26 at 6-105, Hyman.
supra note 177, at 234-36.

IX> The substantial tax subsidy fo r
employment-based health insurance encourages
broader and deeper insurance coverage than would  
otherw ise be the ease. Pauly 2/26 at 98; C la rk  
Havighurst. How  the Health Care  Revolution F e ll 
Short, 65 Law  &  C on tem p . P ro rs  55, 69-71 (2002).

191 See genera lly  Hyman, supra  note I 77,

l9* M ichae l V ita , Regulatory Restrictions on 
Select,. ? Contracting. An E m p ir ica l Analysis o f  
Any W illing  P rov ider Regulations, 20 J. H ea lth  

ECON. 955, 956 (2001).

I9' See, e.g., id. ("[FJreedom  o f  choice 
(i-O C ) laws . . obligate plans to reimburse fo r care 
obtained from  a qua lified  p rov ide r even i f  the 
p rov ide r is not a member o f  the ne tw o rk")

29



Commission staff has expressed 
concerns about AWP and FOC laws, noting 
that they could have anticompetitive effects 
and harm consumers.1''' These laws can 
make it more difficult for health insurers to 
negotiate discounts from providers in 
exchange for the higher patient volume that 
likely would result from restricted provider 
networks.1'"’ They can also limit 
competition, by restricting the ability of 
insurance companies to structure different 
plans with varying levels of choice in

health carc providers.'w

1,4 See. e g , id (“ By one count. 34 states 
had enacted some form o f FOC or AWP law by 
1996” ).

195 See FTC staff comments on proposed
legislation thai incorporated any willing provider or
"freedom o f choice”  provisions in the following
states: Rhode Island (Letter from Office o f Policy
Planning ct al., to Patrick C. Lynch, Attorney General 
(Apr. 8. 2004)), at http://www.ftc.gov/os/2004/04 
/ribills.pdf; Massachusetts (Letter from Bureau o f 
Competition, to JohnC. Bartley, Representative (May 
30, 1989)); New Hampshire (Letter from Office o f 
Consumer & Competition Advocacy, to Pau1 L 
Alfano (Mar 17, 1992)); California (Letter from 
Office o f Consumer & Competition Advocacy to 
Patrick Johnston. Senator (June 26. 1992)), al 
http://www.ftc gov/opa/predawn /F93/calpharm.htin; 
Montana (Letter from Office o f Consumer and 
Competition Advocacy, to Joseph P. Mazurek, 
Attorney General (Feb. 4, 1993)); New Jersey (Letter 
from Office o f Consumer and Competition Advocacy, 
to E. Scott Garrett, Assemblyman (Mar 29, 1993)); 
Pennsylvania (Letter from Office o f Consumer and 
Competition Advocacy, to Roger Madigan, Senator 
(Apr 19, 1993)); South Carolina (Letter from Office 
o f Consumer and Competition Advocacy, to Thomas 
C. Alexander, Representative (May 10, 1993)); and 
Nevada (Letter from Bureau o f Competition, to David 
A. Gates, Commissioner o f Insurance (Nov. 5, 1986).

I9h See, e.g., FTC Staff letter to Rhode 
Island, supra note 195, at 6; Greenberg 6/12 at 68-69

response to consumer demand.197 These 
restrictions on competition may result in 
insurance companies paying higher fees to 
providers, which in turn generally results in 
higher premiums, and may increase the 
number of uninsured Americans.

As Commission staff explained in its 
most recent advocacy letter on this issue.

Empirical evaluations of any willing 
provider and “freedom of choice" 
provisions indicate that these policies 
result in higher health care 
expenditures. One study found that 
states with highly restrictive any 
willing provider/freedom of choice 
laws spent approximately 2% more 
on healthcare than did states without 
such policies. This finding likely 
reflects the fact that these laws 
reduce the ability of insurers to offer 
less expensive plans with limited 
provider panels. This interpretation 
is supported by another study that 
found that metropolitan areas with a 
high intensity of any willing 
provider/freedom of choice 
regulation had HMO market shares 
approximately 7% lower than 
comparable areas without these 
provisions. “Freedom of choice” 
provisions reduced HMO market 
share more than any willing provider 
laws.198

19 See supra note 196.

iw p-j.£ 5,afj- |e{(Cr t0 Rhode Island, supra 
note I 95 See also Michael A. Morriscy & Robert L. 
Ohsfeldt, Do Stale 'Any Willing Provider' and 
Freedom o f Choice' Laws Affect HMO Market 

Share?, 40 INQUIRY 362 (2003/2004).
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Many provider groups support AWP 
and FOC legislation.199 Commission staff 
observed in its most recent advocacy letter 
that “several scholars have noted that any 
willing provider and ‘freedom of choice’ 
laws are more likely to appear in states with 
limited managed care penetration, and 
suggested that these provisions arc actually 
intended to preempt competition among 
providers [provider protection], instead of 
protecting the interest of patients.’’200

4. Potential R esponses to the Dem and
for M andated Benefits

As the number of mandated benefits 
has risen, sensitivity to their cost 
ramifications has increased. The Unfunded 
Mandates Reform Act discourages Congress 
from imposing unfunded mandates on other

lw See. e.g., Gene A. B lutncnreieh, United 
Slates Supreme Court upholds "any willing 
provider" statutes. 7t AANA J 251 (Aug 2003) 
(Legal B rie f o f American Ass'n o f Nurse 
Anesthetists), at http://www.aana.com/legal/lcgbrfs 
/2003/pdfs/p259-262.pdf, American Medical Ass’n, 
H-2S5.984 Any Willing Provider Provisions and 
Laws (AMA policy re: "Any W illing Provider”  laws, 
including opposing federal prc :mption o f state AWP 
laws), al http://www.ama-assn.org/apps/pf_ncw 
p f online?f n=browse&doc^policyfilcs/HnE/H-285 
984.htm (last visited June 25, 2004); National 
Community Pharmacists Ass’n, High Court Upholds 
State Any Willing Provider Laws (from America's 
Pharmacist, May 2003), at http://www.ncpanet.org 
/leg gov/notes ffom capitol hill/2003/may.shunI

200 FTC Staff letter to Rhode Island, supra 
note I 95 Hut see Blumenreich, supra note 199 
(noting that the American Association o f Nurse 
Anesthetists (AANA) supports AWP legislation, 
arguing that these laws prohibit insurance companies 
from discriminating against them)

governmental entities.201 The states have 
developed a variety of strategies to weigh 
the costs of mandated benefits, with varying 
degrees of success.202

There are four basic models for 
mandatory review processes: (1) use of an 
independent standing health care 
commission or legislative advisory 
commission/interim committee; (2) use of 
an administrative agency; (3) use of 
legislative research or fiscal staff; ant. (4) 
use of proponent prepared and submitted 
assessments to the legislative committee.203 
Each model has procedural variations in the 
review process including how the bills are 
referred for evaluation and the specific 
requirements of the impact analysis. Some 
of the models may be more credible and 
provide more uLjcctivc information than 
others.

Conclusion. For mandates to 
improve the efficiency of the health 
insurance market, state and federal 
legislators must be able to identify services 
the insurance market is not currently 
covering for which consumers are willing to 
pay marginal cost. This task is challenging 
under the best of circumstances - and

201 Con o r ess ion a l. B udge t O ffice , CBO ’s 
A c tiv it ie s  under the Unfunded M andates 
Reform  ACT, 1996-2000 (2001), available at 
ftp://ftp.cbo.gov/28xx/doc2K43/UMRA-Papcr.pdf.
I  tfundcd Mandates Reform Act (UMRA) o f 1995, 
Pub. L. No 104-4, 109 Stat. 48. The UMRA requires 
the Congressional Budget Office (C’BO) to prepare an 
analysis o f the direct costs o f any mandates and an 
assessment o f whether the b ill authorizes or otherwise 
provides funding to cover the costs o f the mandate.

202 Gitterman & Nordyke, supra note I 79.

'’n, Gitterman 6/25 at 12-13.
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ENVIRONMENTAL AND PUBLIC  PROTECTION CABINET 
OFFICE OF LEGAL SERVICES 
INSURANCE LECAL DIVISION

JULIE MIX MCPEAK 
GENERAL COUNSEL 

P. 0. BOX' 517 
FRANKFORT KY 40602-0517 

TELEPHONE: 502-564-6032 
TELEFAX 502-564-1456

David Wroten 
Assistant EVP 
Arkansas Medical Society 
P.O. Box 55088 
Little Rock, AR 72215

RE: Cost o f A j iv  W illing Provider Legislation

Dear Mr. Wroten:

This letter is in response to your request for information regarding the cost 
implications of Any Willing Provider (“AWP") legislation in Kentucky. As I stated in a 
previous e-mail to you, I researched the issue of cost while writing my Merits Brief for 
the United States Supreme Court and in preparation for oral argument before the Court. I 
was unable to find conclusive evidence that AWP legislation has increased cost for 
Kentucky insureds.

As part of my research, I consulted with our in-house actuary who informed me 
that he saw no increases in insurers’ rate filings attributed to AWP. Although cost was 
irrelevant to the ERISA preemption argument made by the Kentucky Association of 
Health Plans, the health plans relied on the cost argument heavily during the six or more 
years of litigation on the issue. Therefore, I addressed the issue in footnote 7 of the 
Department’s Merits Briefs (previously forwarded to you via e-mail).

The Robert Wood Johnson Foundation funded a study to determine the effects of 
Any Willing Provider Laws. The research team made preliminary findings that AWP 
laws had no affect on managed care plans “or the premiums paid by employers.” See 
attachment 1. A follow-up to the Robert Wood Johnson Foundation study was done on 
the impact of AWP and Freedom of Choice Laws on HMO Market Share. (See 
attachment 2). I think it is interesting that Drs. Morrisey and Ohsfeldt question whether 
certain studies have overestimated the impact of AWP laws. (See pages 19-20, “If these 
estimates were accurate, one would have expected to see press reports of HMOs leaving

January 10, 2005

Ad Equal Opportu.



at least some states because of the enactment of the lews.”)- This observation is similar 
to the one made by Justice Ginsburg during oral argument in the KAHP v. Miller case. 
(Attachment j , Justice Ginsburg pointing out that these laws have been around for some 
time). I could not find anything to substantiate the 15% increase in cost referred to by 
Mr. Eccles in his response to Justice Ginsburg.

In short, I have found no conclusive evidence that Kentucky’s AWP laws have 
affected healthcare costs in this state.

Sincerely,

Attachments
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DIRECTIVE:

TO:

l ' R O M :

SUBJECT:

2-2005

ALL HEALTH MAINTENANCE ORGANIZATIONS, ACCIDENT 
AND HEALTH INSURANCE COMPANIES, ACCIDENT AND 
HEALTH INSURANCE AGENTS, THE ARKANSAS MEDICAL 
SOCIETY, THE ARKANSAS HOSPITAL ASSOCIATION, AND 
OTHER INTERESTED PARTIES

ARKANvSAS INSURANCE DEPARTMENT

ARKANSAS’ "ANY WILLING PROVIDER” LAWS

D A T E :  J U L Y  1 5 , 2 0 0 5

The Department issues ibis Directive to advise all health maintenance organizations ("HMOs") 
and accident and health insurers conducting business in this state about compliance with 
Arkansas’ Patient Protection Act of 1995 and recent "Any Willing Provider" (“AWP”) legislation 
passed by the Arkansas State Legislature in 2005, in light of a recent decision by the 8th Circuit 
Court of Appeals ("8lh Circuit") on June 29, 2005 in Prudential Insurance Co., ct al. v. 11MO 
Partners, Inc.. ct ab. IJ.S.C.A. No. 04-1465/04-1644 (''Prudential II"). This decision will 
ultimately apply Arkansas' 1995 AWP Law to insured ERISA (“Employee Retirement Income 
Security Act”) plans and non-ERISA health plans.

In 1995, the Arkansas State Legislature ("Legislature") enacted Acts 505 (“To Ensure Consumer 
Choice of Health Care Provider”) and 1193 (“An Act To Assure The Gatekeeper System Is 
Preserved And Existing Contracts Arc Not Impaired Under The Provisions Of The Patient 
Protection Act Of 1995”). Thcso two Acts combined arc the "The Patient Protection Act of 
1995" (" 1995 PPA") that required a health care insurer to accept a medical provider in the health 
insurer's medical network, if the provider agreed to the insurer’s terms and conditions. However, 
before the 1995 PPA became effective, various parties successfully brought suit to prevent the 
Act’s enforcement. Since its inception, the 1995 PPA has been before the courts and has never 
been enforced.

In 2005, the Legislature passed several new AWP statutes. Act 490 (“Patient Protection Act of 
2005”) provided a new AWP law designed to become effective only if the courts ultimately hold 
the 1995 PPA invalid and preempted by ERTSA in its entirety. Because the Eighth Circuit 
recently upheld the 1995 PPA, the 1995 PPA is the law, and Act 490 will not go into effect.

It is the Department's opinion that the remaining AWP legislation passed in the 2005 Legislative 
Session as Act 491 ("An Act To Provide For Enforcement Of The Patient Protection Act of 
2005”) and Act 960 (“An Act To Amend The Private Enforcement Provisions Of Hie Patient
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Protection Act Of 1995 And Jlio Patient Protection Act Of 2005") will become effective on 
August 12,2005. The Department advises all IlMO and accident and health insurers (as defined 
in Section 5(5) of Act 491 of 2005) to review and be expected to comply with the 1995 PPA, 
codified in Ark. Code Ann. §23*99-201, el. seq., as amended by Acts 491 and 960 of 2005.

1 Icnlih Benefit Plans Subject To The 1995 PPA As Amended This Legislative Session

In Prudential It. the 8th Circuit explained that the 1995 PPA was a state law saved from 
preemption by ERISA to the extent that the law "regulated insurance" and was aimed at "entities 
engaged in insurance" or the "insurance industry." The Court concluded that AWP applied to 
"non-ERISA health plans" and "insured ERISA plans." However, because "self-funded" ERISA 
health plans were not "insured," AWP was preempted to the extent it applied to a self-funded 
ERISA health plan. The Department therefore advises that it intends to apply AWP to all fully- 
insured health benefit plans: insured by group and individual accident and health policies, health 
maintenance organization contracts, hospital and medical service contracts, and any other "health 
benefit plan" defined in Act 491 of 2005.

Generally, health benefit plans that are not subject to AWP include self-fundedemployer plans, 
even if the health plan hires an insurance company to administer plan benefits or pays for access 
to a health insurer’s provider network.

After reviewing the decision in Prudential 11 and the 1995 PPA, as amended by Acts 491 and 960 
of 2005, the Department describes types of group health benefit plans most common in Arkansas 
to further clarify the application of AWP to health benefit plans:

1 • Insured ERISA plans. These health benefit plans arc fully subject to the 1995 PPA, as
ninuidod, and provider networks used by them must be AWP-compliant. This is true even if a 
"non-insurer’’ (us defined in Section 5(6) of Act 491) provides the plan with a network of 
medical providers. In other words, with regard to insured plans, the ultimate responsibility for 
compliance with AWP rests with the health insurer. [Act 491, Section 4(d)(4)].

2- Self-funded ERISA plans, prudential 11 holds that self-funded ERISA plans arc AWP-
oxompt, and that the 1995 PPA, as amended, cannot be used to directly or indirectly regulate the 
operations of self-funded ERISA plans.

3. Self-funded wm-ERISA health benefit programs, There exist group health benefit plans
which arc not subject to the ERISA statutory regime, including but not limited to governmental 
health benefit plans and church plans. These non-ERISA plans arc subject to the 1995 PPA 
unless (1) they arc self-funded and (2) contract directly with a “non-insurer" (such as a typicul 
Physician Hospital Organization, Independent Practice Association, or third-party administrator) 
to provide the plan with a network of medical providers, under Section 4(d)(1) and (2) of Act
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491 of 2005. Please note however that if a non-ERISA plan, whether self-funded or insured, 
Arranges with a health Insurer to provide the plan with a network of medical providers, the plan is 
subject lo Ihc 1995 PPA as amended. Again, this paragraph applies in the unique circumstances 
of ww-liRISA plans. Most group plans, whether self-funded or insured, arc ERISA plans.

4, Arkansas State Employees Health Benefit Plan. It is the Department's position that 
because ihc stale employee's health plan is a self-funded now-ERTSA health plan that has not 
contracted with a "non-insurer" for a provider network, the health plan is subject to AWP. It is 
the Department's position that any sclf-lundcd governmental or church health benefit plan which 
has contracted with an insurer to provide the plan with a network of medical providers is a non- 
ERISA plan subject to AWP, for the reasons explained in paragraph 3. Any insured now-ERISA 
plan is .subject lo AWP.

5. Workers' Compensation Health Benefits. Afier researching the historical definition of a 
"health benefit plan" in the 1995 PPA, which excepted AWP from applying to workers 
compensation benefits, and researching the legislative intent behind recent changes to the 
dcfinilion of "health benefit plan," the Department's position is that AWP was not intended to 
apply lo workers' compensation hcalui benefits. Workers' Compensation was excluded from 
application of AWP in 1995, and the slructuic und nature of the medical compensation itself 
derives from liability insurance, rather than health insurance.

I lealth Care Providers Hn<itled To Anv Willing Provider Rights

Medical providers entitled to request AWP access arc listed in Act 491 of 2005. AWP access is 
not restricted lo licensed physicians. Other providers are entitled to request AWP access, and 
these include podiatrists, chiropractors, physical therapists, speech pathologists, audiologisls. 
dentists, optometrists, hospitals, psychologists, licensed professional counselors, respiratory 
therapists, pharmacists, occupational therapists, long-term care facilities, home health care 
providers, hospice care providers, licensed ambulatory'' rgery centers, rural health clinics, 
licensed certified social workers, licensed psychological examiners, advanced practice nurses, 
licensed dieticians, community mental health centers or clinics, certified orlholists, prosthetists, 
licensed durable medical equipment providers, and other medical providers determined by 
regulations of the Insurance Department. At this lime, the Department has not promulgated any 
rule expanding or modifying the list of medical providers entitled to request AWP access. There 
is no rcqui.cmcnt in the AWP laws to provide coverage of any particular health care service, If 
the service of a particular class of providers (e.g., chiropractors, dieticians, hospice, etc.) is 
included in the health benefit plan, then all providers in that same class who qualify for 
membership arc eligible to be part of the plan’s network. (Ark. Code Ann. §§ 23-99-204(b) and 
205; Act 491, Section 4(c)(1)).
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The Department advises health care insurers to pay particular attention to the fact that hospital 
services ore included in AWP in the definition of "health care provider" in Act 491 of 2005; 
therefore, hospitals that agree to the terms and conditions of the health care plan arc entitled lo 
AWI’ access and rights with health care insurers.

Dealth Caro Provider Requests For Network Access

AWP docs not describe the mechanics and liming of health care provider requests for network 
access with the health care insurer. Providers interested in being admitted into a network should 
contact ihc insurer or HMO for an application. The Department advises every IIMO und accident 
Qiul health insurer to promptly give providers a written application and a description in writing ol 
the application process for each medical provider requesting network access with the health care 
insurer. In addition, the health care insurer should provide a written description of the health 
care insurer's terms and conditions, schedule of fees, covered expenses, and utilization 
regulations and quality standards. Ark. Code Am. §23-99-204(3). Act 491 of 2005 requires that 
the health care insurer "apply such terms and conditions in a nondiscriminalory manner." The 
Department advises that every health care insurer should follow Ark. Code Ann. §23-99-411 and 
Inke uo lcmgvi iLm 180 days to process completed applications from medical providers.

Restriction On Health Care Provider Discrimination

Arkansas law prohibits health care insurers from imposing any monetary advantage, penalty, or 
higher copayment under a health benefit plan that would afreet a beneficiary's choice of health 
care providers. 1 Icnlth care insurers should abide by the "non-discrimination" -cquiremcnls on 
health care providers in Ark. Code Ann. §23-99-204, AWP prohibits the impejition upon a 
beneficiary of a health care service any copayment, fee or condition that is not equally imposed 
on nil beneficiaries in the same benefit category, class, or copayment level when the beneficiary 
is receiving services from a participating health care provider under the health benefit plan. 
However, the law does not prohibit varying the level of co-payment, fee or condition as between 
provider types. Also, it is the Department's position that the above requirements only apply to 
health care providers who have agreed to the terms and conditions of the health benefit plan in 
Ark. Code Ann. §23-99-204(n)(3).

For questions regarding this Directive, please contact the Legal Division of the Arkansas 
Insurance Department, 501-371-2820.

(Signed by Julie Jlcnalicld Bowman) (July 15,2005)

JUUfi BHNAimiLD BOWMAN DATE
INSURANCE COMMISSIONER 
STATE OF ARKANSAS



A nalysis o f  State-Level H ealth In surance  M arket R eform s  
October 2003

N a t io n a l  A s s o c ia t io n  o f  H e a l t h  Un d e r w r i t e r s

The National Association of Health Underwriters (NAHU) is a trade association that 
represents approximately 20,000 health insurance producers and employee benefit 
specialists nationally. Our members service the health insurance needs of millions of 
Americans. As an association of health insurance professionals, NAHU’s two top public 
policy objectives are: (1) reducing the number of uninsured Americans through private- 
market solutions, and (2) making sure that state-level private health insurance markets arc 
as vibrant and competitive as possible.

NAHU recognizes that state health .isurancc markets are both extremely diverse and 
complex. Certainly, market reforms that work well in one state might not work as 
effectively in another. Furthermore, no one state has what could be termed the perfect 
health insurance climate. However, the fact remains that some state health insurance 
markets work much more efficiently than others—more carriers compete in these 
markets, costs are lower and there are fewer uninsured. This paper will identify some of 
the key elements of successful health insurance markets, explain why these reforms are 
important, and give examples of why some state health insurance markets work, and why 
others have failed.

Key Components to Health Insurance Market Stability

A bility  to M edically Underwrite in the Individual and  Sm all-G roup  
M arkets

One of the most important characteristics of a successful state health insurance market is 
the ability for health insurers to accurately assess risk for policies sold to both individuals 
and small businesses. Health insurance is a risk management mechanism and the level of 
risk varies amongst the insured population. The price of health insurance must reflect 
these differences in risk, because if everyone paid the same amount for health insurance, 
only those with the greatest need for expensive medical care would purchase coverage, 
thereby creating a dysfunctional health insurance market.

The way carriers can accurately assess individual market and small-group risks is through 
the practice known as medical underwriting. In states that allow for this, each individual 
applicant or employee is required to complete an individual questionnaire with detailed 
health information on the employee and all family members to be covered. The 
underwriter normally uses only information obtained from the application, but sometimes 
the underwriter will request additional information from an applicant’s physician or may 
telephone the applicant to clarify an item on the application. If an underwriter is unable



to obtain information necessary to accurately determine the risk of a particular applicant, 
he or she will underwrite more conservatively, meaning that the assumption relative to 
the missing information will be negative rather than positive. So, for example, if an 
underwriter sees that a person has a history of high blood pressure that is controlled with 
medication and has a weight within normal limits, but he or she is unable to determine 
whether or not the individual smokes and has a normal cholesterol level, the underwriter 
will assume that the missing information is negative.

All states but nine1 allow for medical underwriting in the individual market, however, 
only 37 states2 allow for medical underwriting in the small-group market. The ability of 
insurers to accurately assess risk is extremely important, particularly in markets such as 
the individual and small group markets where the ability to spread risk is limited, and is 
even more important in states that allow for self-employed individuals to qualify as 
business groups of one.

The most common type of state small-group rating law' allows groups to be rated 25 
percent above or 25 percent below an “indexed" rate. The indexed rate is determined by 
averaging the lowest possible rate and the highest possible rate. Most states that have this 
type of rating system also have a limit on rate increases due to the health status of the 
group, which is helpful in stabilizing rates over time. Even with these initial rate 
fluctuations for a new group, small employer rates in these states tend to be much lower 
than in states where health status rating is not allowed. A group that is rated correctly up 
front is much less likely to have a very large increase at renewal, and in order to rate the 
group correctly, the correct information on the initial application is essential.

The alternative to medical underwriting is community rating or a modified form of this 
rating mechanism. Certain states employ the community rating mechanism, which 
requires insurers to charge all individuals who live in the same zip code the same exact 
premium regardless of their age or health status. So, for example, in a community-rated 
state, an employer would pay the same amount per month to insure a healthy 27-year old 
non-smoking male with no health conditions as it would to insure a 55-year old male 
smoker who is suffering from prostate cancer and a heart condition, simply because the 
two live in the same zip code.

A variation on this rating mechamsm is known as modified community rating. In states 
that use this mechanism, health plans are allowed to vary the community rate based on 
limited factors, such as age, gender and/or smoker status. So, for example, in a state that

1 Maine, Massachusetts, New Jersey, New Mexico, New York, North Dakota, Oregon, Vermont and 
Washington all either require community rating or modified community rating in their individual health 
insurance markets.
^Arizona, Colorado. Connecticut, Florida, Maine, Maryland, Massachusetts, New Jciscy, New Mexico, 
Oregon, Vermont and Washington all allow for either modified community rating or community rating in 
their group markets. I lowevcr, Colorado w ill begin to allow for rate flexib ility in the small group market in 
2004.
' Fourteen states allow for small-group rate bands o f +/- 25 percent. The other remaining 23 states either 
allow for rate bands that range from 10-55 percent, or allow for medical underwriting without rate bands in 
the small-group market.
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allows modified community rating with variations for age, an insurer could charge more 
for the 55-year old male smoker with cancer and a heart condition than for the 27-year 
old healthy male. However, the insurer would have to use the same rate when calculating 
premiums for the healthy 27-year old male as it would for a male co-worker who is the 
same age but suffers from juvenile diabetes. Also, it is important to note that state-level 
modified community rating laws iry greatly. Some allow for many adjustment factors, 
but many allow for just a limited few, such as gender, age and family composition only. 
Modified community rating has a severely negative impact on health insurance rates in 
all states that employ the mechanism, but the more limited the rate adjustment factors, the 
more severe the problem.

NAHU has observed that in all states with the community rating and modified 
community rating mechanisms, younger healthier individuals and workers are penalized 
since carriers cannot account accurately for these healthy risks. This leads to much 
higher overall health insurance rates than in the states that allow for the use of medical 
underwriting in the individual and small-group markets. In addition, since these laws 
make it much more difficult for health insurers to rate their products accurately, doing 
business in states with these requirements is much more costly. As such, fewer health 
insurers may offer plan options in these states, which in tum limits consumer choice, 
reduces competition and leads to overall price increases.

A ppropria te G roup S ize  D efinitions

How states define and divide their health insurance markets also has a strong impact on 
market stability. State health insurance markets are generally divided into three 
categories—the individual, small-group and largc-group markets. Individual markets 
serve people who for some reason do not have access to employer-sponsored health 
insurance coverage. In almost every state, the small-group health insurance market 
serves employer groups with less than 50 employees. The majority of states define an 
employer group as at least two individuals, but 14 states allow for self-employed 
individuals to be considered a business group of one. Large-groups are typically defined 
as employer groups that have more than 50 employees.

In studying state-level health insurance markets nationally, NAHU has found that the 
most successful states define their group markets as follows—small-groups as 2 to 50 
employees, and large-groups as 51 employees and above. The states that allow for 
business groups of one typically have much higher overall small-group rates for a variety 
of reasons. First of all, the federal Health Insurance Portability and Accountability Act of 
1996 (HIPAA requires that health insurance be guaranteed issue for all employer groups. 
This is a requirement that only three of the 14 states place on their individual market 
carriers4. Guaranteed issue in the individual market and for groups of one has historically 
been a problem, because in a group of one. there is absolutely no means for an insurer to

4 The three states that allow for business groups o f one and mandate that all insurers in the individual 
market guarantee issue coverage lo all individuals arc Maine, New York and Vermont. In three other 
states, Hawaii, Michigan and Massachusetts, Blue Cross/Blue Shield currently serves as the guaranteed 
issue carrier o f last resort for the individual market.
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spread risk. If an insurer has to cover all individuals who make up groups of one 
regardless of any medical conditions, then the insurer is forced to assume that each of 
these one-person groups is a medical risk, and rate all small-group products accordingly. 
In addition, in the nine states (Colorado. Connecticut, Delaware, Florida, Hawaii, 
Maryland, Michigan. Mississippi and North Carolina) that permit medical underwriting 
in the individual market, the laws create a perverse incentive for individuals with serious 
medical conditions to try and "game” the system and attempt to obtain guaranteed issue 
group coverage as a business group of one, even if they do not operate legitimate 
businesses. This is known as “adverse selection," which inevitably leads to higher rates 
for all individuals in the small-group market.

H igh-R isk  H ealth Insurance Pools

NAHU has found that another key component to health insurance market stability in a 
state is the existence of a well-functioning, appropriately funded, health insurance high- 
risk pool for medically uninsurablc and HIPAA-eligible individuals. High-risk health 
insurance pools have been cteatcd in 32 stateŝ  in order to provide affordable and quality 
private health insurance options for individuals with catastrophic medical conditions who 
do not have access to the group insurance market. The vast majority of these states also 
use these pools as an alternative mechanism to the guaranteed group-to-individual health 
insurance portability provisions required by HIPAA.

Risk-pool consumers are often self-employed individuals, early retirees or employees of 
small businesses that do not offer benefits. They generally have very serious preexisting 
medical conditions, such as cancer, diabetes, or another chronic illness that would cause 
them to be turned down if they applied for traditional private-markct individual 
insurance. For most people who buy coverage in these pools, the risk-pool is an 
intermediate coverage solution. The average amount of time an individual spends in a 
risk-pool is 30 months, since many individuals eventually obtain group coverage or 
qualify for Medicare or another government-sponsored health insurance program.

High-risk health insurance pools help stabilize insurance markets, because they allow 
insurers to segment the severely unhealthy people seeking individual coverage, but still 
offer these individuals access to private market coverage. Consumers that need to 
purchase coverage in the high-risk-pool have access to comprehensive private-market 
coverage options that might not otherwise be available to them. These individuals pay 
higher rates than other individual market consumers, but these rates arc capped, generally 
at about 125-200 percent of the average individual market rate. This arrangement 
benefits both consumers and insurers. Consumers are provided with a very important 
safety net, and insurers are provided with a predictable means of accounting for 
uninsurable risks. This allows individual market carriers to keep rates much lower for all

5 The states that have created health insurance high-risk pools arc: Alabama, Alaska, Arkansas, California, 
Colorado, Connecticut, Florida, Idaho, Illinois, Indiana, Idaho, Iowa, Kansas, Kentucky, Louisiana, 
Maryland, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Hampshire, New Mexico, North 
Dakota, Oklahoma, Oregon. South Carolina, South Dakota, Tennessee, Texas, Utah, Washington, 
Wisconsin, and Wyoming.
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traditional consumers, and since state laws cap risk-pool participant premiums based on 
the average individual market rate, the high-risk consumers also significantly benefit 
from these lower rates. Furthermore, small-group health insurance carriers and 
consumers also greatly benefit from stable high risk-pools, since the availability of a risk- 
pool in a state significantly decreases the nsk that a person with a serious medical 
condition will try and *’gamc” the system and obtain guaranteed issue group coverage. 
This, in turn, helps keep small-group rates in the state much lower.

In addition to the existence of a high-risk health insurance pool, stable funding for the 
pool is crucial. State risk-pool rates arc capped, and because the individuals that utilize 
the pool often have the highest possible loss ratios, premiums alone would never be 
sufficient to satisfy claims. Therefore, the 32 states that have created high-risk pools to 
serve their individual health insurance markets have also established additional funding 
mechanisms to offset pool losses. State funding sources for high-risk pools range from 
legislative appropriations, to tobacco settlement funds, to hospital use surcharges. The 
most common funding source is some type of assessment levied on health insurance 
carriers in the stale. While NAHU favors a specific type of carrier assessments for 
offsetting risk-pool losses, our organization has found that the most important item 
necessary in creating a successful risk-pool is selecting a stable funding source.

Examples of states that have had problems with pool funding instability in the past 
include California, Florida, Illinois, and Louisiana. All of these states have had to either 
limit enrollment, implement waiting lists, reduce services and/or close their pools, in 
order to deal with funding shortfalls. In addition, due to the current status of many state 
budgets, states that use funding mechanisms like appropriations, tobacco settlement 
revenues and assessments with premium tax credit offsets, such as Utah, Kentucky and 
Arkansas, respectively, have indicated that they arc likely to encounter funding troubles 
in the future.

F ile  an d  Use vs. F ile  and  Approve

NAHU has also found that >tate regulations regarding the filing of health insurance rates 
also have an important impact on market stability, especially in the individual and small- 
group marke's. In most states, insurers arc permitted to simply file their rates with the 
state insurance departments and then immediately be able to “use” them. I lowever, in 
some states, insurers are required to submit their rates to the state department of 
insurance for approval prior to use. This can be problematic, especially in the individual 
market, where rates are more volatile, due to the inability of health insurance carriers to 
spread risk. Rate increases in "file and approve" states tend to be higher than in “file and 
use” states because carriers have to build in reserve funds for every rate increase request, 
to compensate for the possibility of future rate change denials. In addition, “file and 
approve” requirements can hinder carriers from bringing new insurance products into the 
market in a timely basis, which also hurts consumers, since it can limit choice in health 
products.
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L im i t s  o n  M a n d a t e d  B e n e f i t  L a w s

Anomcr important component of a stable state health insurance market is a limited 
number of health insurance mandated benefit requirements. In recent years, the number 
of mandated benefit laws, or laws that place requirements on the content of private health 
benefit plan contracts, have increased significantly. Mandate laws range from statutes 
that require health plans to cover services by particular types of providers (e.g., 
chiropractors, optometrists), requirements to cover specific diagnostic or treatment 
services (e.g., mammography, infertility) or laws to extend certain benefits to certain 
populations (e.g., continuation coverage of employees or health plan liability). While 
individual mandates are often very popular since they are intended to provide specific 
populations with greater access to particular services, there is a cumulative price tag 
associated with ensuring such access. The sheer volume of mandated benefit laws being 
passed in the states has caused health insurance premiums to rise substantially. Research 
shows that there are now over 1000 benefit mandates in existence, and various studies 
indicate that they have caused health insurance premiums to increase as much as 25 
percent6. Therefore, an increase in the number of mandates that are imposed leads to 
more people being priced out of health insurance, further swelling the ranks of the 
uninsured. A large number of health insurance mandates hits the small-group and 
individual health insurance markets particularly hard, since larger employer groups are 
more likely to self-insure, thus exempting them from state-level mandated benefit laws, 
as provided by the federal Employee Income Retirement Security Act of 1974 (ERISA).

Certain states, like Maryland (57 state mandated benefit requirements) and Connecticut 
(49 state mandated benefit requirements)7, lead the pack when it comes to mandates. 
However, in recent years, many states have taken action to curb state-level mandated 
benefit requirements, as one way to keep health insurance costs under control. States 
have taken various approaches to this task. Virginia, for example, with 47, has a very 
high number of mandated benefit requirements. However, six of those mandated benefit 
requirements, including some of the more expensive mandates, like morbid obesity 
treatment and bone marrow transplants, are mandatory offer laws.* This means that 
employers and individuals only have to be given the option of choosing policies that 
include those benefits. This can substantially reduce costs for employers and individuals, 
since they do not have to select the benefits that do not meet their individual needs. 
Twenty-five states9 have requirements that all mandated benefit proposals go through 
some type of cost-evaluation before enactment. However, in only five of those states, 
Maryland, Pennsylvania, South Carolina, Virginia and Washington, are those cost review 
impact studies mandatory and completed on a regular basis. Finally, a few states, like

6 Source: Jensen. G. and Morrissey, M. “ Mandated Benefits Laws and Employer-Sponsored Health 
Insurance." Health Insurance Association o f America, January, 1999.
Source: Blue Cross Blue Shield Association. “ State Legislative Health Care and Insurance Issues; 2001 

Survey o f Plans." January 2001.
* Ibid.
9 Arizona. Arkansas, Colorado, Florida, Georgia, Hawaii, Iowa, Kansas, Kentucky, Louisiana, Maine, 
Maryland, Nevada, New Jersey, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South 
Carolina, Tennessee, Texas, Virginia, Washington and Wisconsin arc the suites with mandated benefit 
evaluation laws.



Louisiana, North Carolina and Oregon, have passed legislation in recent years limiting 
the number new mandates that can be enacted, due to the impact those mandates have on 
health insurance costs m the states.

Appropriate Regulation o f  M anaged Care Carriers

While the problem of appropriate regulation of managed care carriers has only arisen in a 
few states, it can be a very serious impediment to market stability. The vast majority of 
states make the appropriate distinction in their laws between health maintenance 
organizations (HMOs) other types of managed care health insurance products, such as 
preferred provider organization (PPOs). HMOs exercise a great deal of control over the 
health care treatment of their policyholders, while PPOs typically do not strictly control 
the medical treatment of policyholders. However in a few states, like Rhode Island, all 
managed carc insurance companies, including both PPOs and HMOs, are considered 
“health insurance issuers” without any regard to the particular products they offer in the 
marketplace. The result is that all of the operations of the insurance company, including 
non-HMO products, become subject to the requirements of the state’s HMO law.

Unlike HMOs, PPOs simply make decisions concerning the reimbursement of health carc 
expenses of policyholders based upon the insurance contract. Additionally, PPOs do not 
use a gatekeeper or require referrals from a primary care physician in order to see a 
specialist. However, in states where PPOs are subject to all HMO requirements, these 
plans can be forced to implement very expensive and unnecessary reforms, such as hiring 
a full-time medical director. NAHU has found that placing additional regulation on 
entities that only finance health care services creates additional financial burdens on these 
companies without any benefit to consumers. The result has been massive carrier 
withdrawal from these states. For example, Rhode Island is down to one individual 
market insurer, two small-group insurers, and four large-group insurers.

A bility  o f  P lans to Develop Appropriate N etw orks

Another important characteristic of a successful state health insurance market is the 
ability of health insurance plans to be able to develop strong networks of providers, and 
to be able to effectively negotiate discounts with those providers. This is critical for both 
health insurance plans and health insurance consumers, since plans need to be able to 
negotiate with a wide range of quality providers in order to both attract customers and to 
keep costs low, and consumers benefit from having a wide range of doctors from with 
which to choose.

Several states have enacted measures that make it difficult for plans to develop a 
comprehensive and effective network of providers. For example, a number of states 
require health plans to accept any willing provider who meets their plan criteria into their 
networks. The vast majority of these states limit these measures, so that they, for 
example, only apply to pharmacies. However, Idaho and Kentucky extend these 
requirements to all providers. Any willing provider mandates may seem like they would 
benefit consumers, since they allow the greatest number of providers into a plan, but
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these laws actually have a serious negative consequence. Since any doctor who wishes to 
participate with a plan can, it makes it much harder for carriers to negotiate any discounts 
with providers, since there is no financial consequence for non-participation. This leads 
to higher medical reimbursement costs for all plans in the states, which translates into 
higher insurance rates for consumers.

Another way states can limit a health plan’s ability to negotiate with providers is through 
the passage of an antitrust exemption for physicians in a state. Currently, when doctors 
and other healthcare providers negotiate their contracts for services rendered with health 
benefit plans, they must abide by state and federal antitrust laws that prohibit them from 
engaging in collective bargaining. However, legislation has been passed in Alaska, New 
Jersey and Texas that gives physicians and other health carc professionals immunity from 
those antitrust laws and allows them to bargain collectively according to the same rules 
that apply to organized labor groups who arc governed by the federal National Labor 
Relations Act.

Competition keeps healthcare costs down in the private sector, as well as in the Medicare 
and Medicaid programs, and these antitrust laws help eliminate competition amongst 
healthcare professionals by permitting them to engage in price-fixing, boycotts and 
market allocation agreements that would otherwise be illegal under the antitrust laws. 
Advocates for these measures have claimed that they are necessary to help providers 
protect consumers, but that is not really the case. Antitrust waivers are needed to enable 
providers to collectively discuss health plans issues involving legitimate quality-of-care 
concerns or bring such issues to the attention of the public. The 1996 Department ol 
Justice/Federal Trade Commission guidelines state that such discussions are permitted 
under the current antitrust laws as long as they do not involve boycotts or other collective 
activity that could limit the choices available to consumers. The reality is that these 
measures are simply a means for providers to band together to negotiate higher fees, 
which only hurts health plan consumers by increasing health insurance rates.

A llow  F or the  W idespread Availability' o f  D ifferent Plan Choices

Perhaps the most important element of a successful state health insurance market is the 
availability of a wide variety of plan options for consumers to choose from. Competition 
lowers prices, and with many competitively priced plan options out there, less people will 
go uninsured. States can help ensure that individuals have a wide array of plan options 
by implementing laws that allow for the introduction of innovative products in their 
markets, such as medical saving accounts. But the most important thing a state can do to 
ensure a greater degree of consumer choice is to make sure that the state maintains a 
regulatory and legislative environment that encourages many health insurance carriers to 
actively market products in the state.

Accurately tracking the number of health insurance carriers actively marketing in a state 
can be problematic, since HIPAA requires a five-year ban on reentry for all carriers that 
officially withdrawal from a state health insurance market. As a result, many carriers get 
around this requirement by simply limiting their marketing efforts, or by only servicing
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current policyholders. As such, state insurance department records of the number of 
health insurance carriers in a state are not always precise.

However, NAHU has found a high degree of correlation between the states that do not 
always follow the criteria listed in this paper for successful health insurance markets and 
states where health insurance producers report a high rate of insurance carrier exodus. 
Furthermore, in these states we also have seen evidence of higher rates, and higher 
number of uninsured individuals. As such, NAHU strongly recommends that states allow 
for the use of medical underwriting in the small-group and individual markets, prohibit 
business groups of one, create high-risk pools, allow rates to be filed and then 
immediately used, limit the number of mandated benefit requirements, regulate PPO 
plans appropriately, and allow for the development of effective plan networks. This will 
keep health insurance rates down, the level of competition high, and the number of 
uninsured as low as possible.

Examples of State Markets That Work

Virginia
The Commonwealth of Virginia is one of the more attractive environments for health 
insurance carriers to do business in the United States, for several reasons. First of all, in 
Virginia, health insurance carriers are able to fully underwrite both individuals and small 
employer groups based on medical history. Furthermore, the definition of a small 
employer for the purposes of obtaining health insurance is one that employs between two 
and 50 individuals, and the state maintains tight controls to ensure that qualifying 
businesses arc legitimate and actually employ at least two people.

Virginia does not have a high-risk health insurance pool for medically uninsurable people 
in the individual market, but Anthem Blue Cross/Blue Shield, the largest health insurance 
carrier, serves as the carrier of last resort for people with catastrophic health conditions, 
in exchange for tax advantages from the Commonwealth. As such, Anthem essentially 
functions as a private high-risk pool, and all of the state’s other individual market carriers 
derive similar benefits from Anthem’s actions as they would if Virginia had a traditional 
high-risk pool in place. Furthermore, Virginia’s small-group market benefits from the 
individual market stability, just as it would if a risk-pool were in existence. As a result, 
for the size of the state, there are a large number of carriers competing in the market 
place, rates are relatively low for individuals and businesses, and only 12 percent of the 
state’s population goes without health insurance, compared with the 14.7 percept national 
average.1

This is not to say that Virginia’s health insurance market is entirely problem-free. Health 
insurance rates in Virginia have climbed in recent years, just as they have nationwide.
The difference is, though, that cost increases in Virginia can primarily be attributed to 
overall rising medical costs, instead of rising medical costs combined with regulatory

10 Source: U.S. Census Bureau. Health Insurance Coverage: 2002. “ Table 4. Percentage o f People 
Without Health Insurance Coverage for the Entire Year by State (Three-Year Average): 2000 to 2002."
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costs and lack of competition, as is the ease in many states. Also, the number of 
mandated benefit laws in Virginia remains very high, but as explained earlier in this 
paper, a number of the most expensive mandates arc “mandatory offer” requirements, as 
opposed to “mandatory inclusion,” and the state has one of the few effective mandate 
evaluation boards operating in the country.

Illinois
Another slate with a very stable health insurance market is Illinois. Carriers in Illinois 
are not subject to any rating restrictions in the individual market, and in the small- 
employcr market, carriers can medically underwrite their products as long as they stay 
within rate bands of plus or minus 25 percent. The small-group health insurance market 
serves employers with between 2-50 employees, and the state has a moderate number of 
health insurance mandated benefit requirements, with 32 mandates currently on the 
books. Perhaps the most important facet of Illinois’ market stability is the regulatory 
climate it provides to health insurance plans in the state. Illinois not omy allows for the 
“file and use” of health insurance rates, but the state has also been cited by several major 
insurance carriers as providing one of the friendliest regulatory environments to carriers 
in the country, which helps make plans want to do business in the state. As a result, the 
market is extremely competitive, and consumers in Illinois benefit from the 
correspondingly low health insurance rates.

One area where Illinois could stand some improvement concerns its high-risk health 
insurance pool. The pool has been serving high-risk people in the individual market 
since 1989, and is in many ways extremely effective. However, Illinois splits the way it 
funds losses incurred by its risk-pool. Losses for traditionally medically uninsurablc 
individuals are funded by direct appropriations from the state, whereas losses for HIPAA- 
eligible individuals who enter the pool exercising their guarantee-issue rights are funded 
by assessments on health insurance carriers in the state. As a result, the HIPAA-eligible 
portion of the pool has always had a stable source of funding, but the medically 
uninsurable portion of the pool has faced periodic challenges. In order to meet funding 
restrictions, Illinois has had to impose a cap on enrollment for medically uninsurable 
people, and this has sometimes caused the state to have to implement a waiting list for 
pool coverage. NAHU feels that the medically uninsurable component of the risk pool in 
Illinois would greatly benefit from a more stable funding source, and it is our hope that 
the recent availability of federal funding for state high-risk pools will help spur a 
legislative change in the state to create a more stable funding base for this segment of the 
pool.

Examples of State Markets That Are In Trouble

R hode Island
The private health insurance market in Rhode Island is on the verge of collapse. In 2001 
and 2002, the state witnessed a number of carriers leave both the individual and small- 
group health insurance markets. According to the state Department of Business 
Regulation’s Division of Insurance, currently, only one carrier is actively marketing 
policies in the individual market and one carrier is merely servicing existing
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policyholders. In the small-group market, two carriers are actively marketing policies, 
and for large-groups, there are four carrier options available. In NAHU’s view, several 
factors have contributed to this state’s carrier exodus.

First of all, the state does not make a regulatory distinction between HMOs and PPOs.
As such, all carriers who operate PPO plans and serve more than 1,000 policyholders in 
the individual market and more than 10,000 policyholders in the small-group market are 
required to follow all of the same very stringent and expensive regulatory requirements of 
an HMO plan. Since PPO plans, due to their structural differences, arc generally much 
less expensive than HMO plans to operate, this regulatory environment has made it cost- 
prohibitive for most carriers to offer PPO products in the state. Those that do offer PPO 
products are faced with a perverse disincentive to grow their customer bast beyond 1,000 
lives in the individual market and beyond 10,000 lives in the small-group market, as 
doing so would significantly increase costs beyond the profitability level.

Some other problems in the state include the lack of a permanent option for medically 
uninsurable individuals in the individual market, and a “file and approve" requirement for 
all health insurance rates. Currently, Blue Cross and Blue Shield of Rhode Island, which 
is the only carrier actively marketing an individual product in the state, voluntarily offers 
guaranteed issue coverage to people seeking coverage in the individual market, regardless 
of health condition. However, the individual product this carrier olTcrs has limited major 
medical benefits, and high-risk individuals can exceed the maximum benefit in rather 
short order. As a result, many Rhode Island residents with catastrophic medical 
conditions who do not have access to group coverage arc currently uninsured, and have 
no legitimate options for obtaining private coverage. Rhode Island’s “file and approve” 
requirement for health insurance rates has also been cited by several health insurance 
carriers as an impediment to doing business in the state, since the requirement restricts 
carriers ability to adjust rates based on economic and market changes, and it can also 
hinder the ability of carriers to bring new products to market in a timely fashion.

Finally, legislation that was enacted several years ago and is slated to go into effect in 
2005 may make it difficult to attract new health insurance carriers to the state. The state 
currently defines a small-employer group as 2-50 employees. However, beginning in 
October of 2005, the definition of a small group for the purposes of health insurance will 
be changed so that business groups of one w ill be eligible for guaranteed issue group 
health insurance. When combined with the competitive hurdles that already exist for 
health insurance carriers in this state, these forthcoming reforms have prevented any new 
health insurance carriers from entering this market since the carrier exodus began in 
2001.

Florida
The private health insurance market in Florida has been on the decline foi some time.
And while a variety of factors have contributed to this decline, the most significant factor, 
in NAHU’s view, is the state’s lack of a mechanism for providing coverage to medically 
uninsurable people in the individual market. Florida technically has a high-risk health 
insurance pool in existence, but the pool has been closed to new applicants for the past
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eleven years due to funding woes. Since there is no adequately functioning risk-pool, the 
state requires that all individual carriers guarantee issue coverage to individuals 
exercising their HIPAA group-to-individual portability rights, at great expense. For 
people seeking private individual market health insurance coverage who are not HIPAA- 
eligible and arc declined for coverage due to health conditions, there are no legitimate 
options available.

This lack of a high-risk pool has caused serious repercussions in the state’s individual 
market, as well as in the small-group market. No means of covering individuals with 
serious medical conditions other than the group market would be problematic in any 
state, but it is particularly troubling in Florida, where the warm climate attracts a huge 
number of early retirees. Harly retirees frequently do not have access to group medical 
insurance benefits, and they are also disproportionately likely to have one or more 
medical conditions that would hinder their ability to qualify for traditional medically- 
underwritten individual health insurance.

Since carriers arc forced to take HIPAA-eligibles on a guaranteed issue basis, 
participating in the Florida health insurance market is particularly expensive. Many 
carriers attempt to make up for large HIPAA-eligible losses by imposing particularly 
strict medical underwriting criteria on the rest of the individual market. Many other 
carriers deemed it too expensive to write traditional individual insurance in the state, and 
instead until recently operated in the market in a limited fashion under the state’s out-of- 
state-group law. This peculiarity in Florida state law was changed during the 2003 
legislative session, but it had allowed non-domiciled carriers to sell products in the state 
under limited regulation by the state Department of Financial Services. This loop-hole 
had allowed the slate's individual market to slay relatively competitive under adverse 
market conditions, but it also led to some carrier abuses like the use of re-underwriting in 
the individual market, as well as in a proliferation of sham health plans being marketed in 
the state. While NAHU feels that a level playing field is essential for a competitive 
health insurance market, and that closing this loophole was necessary for appropriate 
market regulation, it's existence did help mask the staie s individual market problems. 
Now that it is closed, it remains to be seen how the state’s individual market will react.

The Florida small group market is, in many ways, in even w-orse shape. Florida allows 
for the sale of guaranteed issue group coverage to one-life groups. And since there is no 
functioning risk-pool many people with serious medical problems who can’t obtain 
individual coverage seek to obtain coverage through the individual market by claiming to 
be self-employed The result has been the creation of hundreds of thousands of one-life 
groups in Florida ov»̂  ’. past few years, and the high loss-ratios associated with these 
groups have caustu rates for the entire small-group market to skyrocket.

To further complicate the problem, Florida does not allow for true medical underwriting 
in their small-group market. Instead, Florida utilizes the modified community rating 
mechanism. Reforms enacted in 2000 enabled insurers to use health status on a very 
lin.iteu basis as one of the factors allowed in determining rates, but this is not the same as 
allowing complete medical underwriting, and thus has not had the desired effect on rates.
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During the 2002 legislative session, a measure was passed that allows one-life groups to 
be segmented from the rest of the small-group market and rated separately, but it remains 
to be seen what impact, if any this will have on overall small-group rates.

Examples of States on the Rebound

N ew  H am pshire
In 1995, the New Hampshire health insurance market was relatively healthy and 
competitive, with 34 carriers offering health insurance products. However, reforms 
enacted in the 1990s eliminated the use of medical underwriting in the state and required 
that individual market health insurance products, as well as group health insurance 
products, be offered on a guaranteed issue basis. Furthermore, for many years New 
Hampshire was the only state in the nation that defined a small employer for the purpose 
of providing health insurance as an entity that employs between 1-100 individuals. As a 
result, the state’s health insurance market began to rapidly deteriorate and costs began to 
rise, so that by 2000, the state was down to five carriers offering health insurance 
products, with two of those carriers dominating 90 percent of the small-employer market.

During the 2001 legislative session, members of the New Hampshire Association of 
Health Underwriters worked with legislators, health insurance carriers, business groups 
and other insurance agent trade associations on reform measures to repair the state’s 
private health insurance market. This effort was largely successful, and legislation was 
passed that eliminated the guaranteed issue requirement for individual market health 
insurance, allowed for the use of medical underwriting, and created a high-risk health 
insurance pool, amongst other changes. Based on these legislative changes, one very 
large insurance carrier immediately agreed to re-enter the New Hampshire individual and 
small group markets, and subsequently, since the risk-pool has become operational, 
several oiher carriers have begun to market new products in New Hampshire, and costs 
are already beginning to drop.

During the 2003 legislative session, the New Hampshire Association of Health 
Underwriters and many coalition partners tackled the state’s small group health insurance 
market laws and again they were very successful in getting market-friendly changes 
passed into law. The legislation passed in the spring of 2003 changed the size of a small 
employer group in New Hampshire for health insurance purposes from 1-100 employees 
to 2-50 employees, bringing New Hampshire in line with national standards.
Furthermore, the new legislation eliminated modified community rating in the state’s 
small group market and allows health insurance carriers to medically underwrite groups 
by plus oi minus 25 percent, as recommended by the NAIC’s model small group reform 
legislation. The new law also allows carriers to vary rates according age by a 4 to 1 
margin (meaning that the highest rate adjusted for age can be no more than four times 
greater than the lowest rate charged). Furthermore, it allows rate variations for industry 
and group size of 20 percent, as well as a variation for geography of 15 percent. Since 
these changes were just enacted at the end of the 2003 legislative session, it is to soon to 
tell what their direct impact on the New Hampshire health insurance may be. However, 
health insurance industry groups were actively supportive of the changes in the law, and
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have indicated that these changes were just what was needed to make their member 
carriers interested in returning to New Hampshire’s small group health insurance 
marketplace.

Colorado
For almost 10 years, the Colorado small-group health insurance experienced an exodus of 
carriers, and in NAHU’s view the problem could be traced primarily to two significant 
factors—the use of modified community rating for products sold in that market, and the 
existence of one-life employer groups. Carriers in Colorado only were allowed to adjust 
rates based on the limited factors of age, geographic location and family composition. As 
such, carriers in this market had no means of underwriting products based on health 
status, which caused rates in the state to skyrocket.

Furthermore, the Colorado small-group market is plagued by adverse selection. This is 
due in part to the fact that the state allows business groups of one to purchase guaranteed 
issue group coverage. The volume of claims associated with < e-life groups is 
significan ’ ' higher than with larger groups where there is more spreading of risk. 
Furthermore, one-life groups in Colorado tend to purchase coverage on an episodic basis, 
witn the average contract length being only nine months. Other factors contributing to 
adverse selection in the small-employer market arc ironically the state’s competitive 
individual market and unique state laws that make it relatively easy for even very small 
healthy groups to self-fund, and therefore qualify for exemption from state mandates as 
rating laws, as provided by ERISA.

The cnu result of all of these problems is that in 1994, before rate reforms were instituted 
in Colorado, 83 carriers marketed health insurance in the state. Currently, the small- 
group health insurance market in the state is actively served by only 12 carriers, with only 
four carriers actively marketing coverage in the vast rural portions of the state.

However, at the end of the 2003 legislative session, Colorado lawmakers took an 
important step towards improving their state's small group health insurance market. 
Legislation was enacted that, among other things, allows health insurers to vary small 
group market rates based on health status, smoking status, claims experience and industry 
classification. Beginning September 1, 2003 small-group premiums may be discounted 
below the indexed rate by up to 15 percent based on those criteria, and effective 
September 30, 2004, the rates may vary by up to 10 percent above the index rate and 25 
percent below it based on the criteria. The reform measure does not address the problem 
of one-life groups in the state, but it will allow small group carriers to more accurately 
assess risk and price products more appropriately. So far, no new carriers have reentered 
the Colorado small-group health insurance market, but several have expressed an interest 
in doing so by September 30, 2004, when the rating legislation goes into complete effect.

Conclusion
As a professional association of benefit specialists, NAHU members occupy a unique 
role in the health insurance marketplace. On a daily basis, our membership works with 
both individual and corporate health insurance consumers to help provide them with the

14



typ of coverage that best serves their individual needs. As such, NAHU members have 
an excellent understanding of what kinds of health insurance markets best serve 
consumers effectively. And after years of researching state health insurance markets 
nationally, NAHU has found time and time again that states that create perverse 
incentives for individuals to forgo health insurance coverage while driving up the cost of 
insurance for those who maintain it through anti-market “reforms” like guaranteed issue, 
mandates or community rating, have only exacerbated the growing problem of the 
uninsured. Conversely, states that have implemented market-friendly measures, such as 
high-risk pools, “file and use" laws, and measures that do not hinder the development of 
extensive health plan networks, have higher degrees of health plan competition, more 
consumer plan choices, lower health insurance rates and a lower number of uninsured. 
NAHU urges all states to implement the market-friendly reforms discussed in this paper, 
and we look forward to working with state and federal-level policymakers to ensure that 
our goals of reducing the number of uninsured and ensuring vibrant and competitive 
health insurance markets in all states are achieved.

NOTE: This document is the exclusive property o f the National Association of 
Health Underwriters. It was prepared as an information resource for NAHU  
members, state and federal policymakers and other interested parties. It is not to be 
duplicated, copied or taken out o f context. Any omission or inclusion o f incorrect 
data is unintentional. If you have any questions about the information presented in 
this docum ent, please contact Jessica Fulginiti W altman, NAHU Director o f State 
Government Affairs at cither (703) 276-3817 or iwaltman(o:nahu.ort».
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Summary of Testimony 
Senate Health, Education and Social Services Committee 

Febmary 22, 2006 
Opposition to SB299

Colleen Savoie 
Vice President 
Willis of Alaska

1 provide consulting services to a wide variety of health plans, including smaller insured 
plans and large self-funded entities. We oppose the any willing provider (AWP) 
legislation in SB299. In the interest of time, I want to address several of the issues 
brought up earlier.

■ Health plans in Alaska and across the country arc struggling with the cost of 
providing benefits to their employees. In response to rising costs, employers 
are forced to make tough choices: reduce benefits, increase employee 
contribution rates or cost share, or eliminate benefits altogether.

■ One effective method health plans use lo help control costs without reducing 
benefits is to negotiate preferred provider (PPO) agreements with hospitals, 
physicians, pharmacies and other health care providers.

■ Limited PPO networks are successful because:
o The provider is willing to substantially discount fees, in order to increase 

their patient volume.
o The health plan agrees to provide a financial incentive for participants to 

use the preferred providers.
o By establishing a mutually beneficial relationship with a network of 

providers, the providers & health plan work together to positively impact 
patient service and quality

■ Without the ability to contract with preferred providers and control the 
provider network, costs will increase.

o A study published by Michael Vita in the Journal of Health Economics in 
2001 found that health expenditures are higher when AWP laws are 
enacted.

o We have first-hand experience with preferred provider negotiations. For 
example, we participated in a competitive bid process for Anchorage 
hospital services. Both hospitals were willing to give significant 
discounts, as long as the plan agreed to contract with one facility and 
implement financial incentives to use their hospital. They would not offer 
these significant discounts without this "steerage.”

■ We are not alone in our opposition to AWP legislation.
o The National Association of Health Underwriters stated in their 2003 

Analysis of State-Level Health Insurance Market Reforms that one of the 
key components to health insurance market stability was the ability of 
health plans to develop appropriate networks. They identified AWP 
legislation as a threat to market stability.



o The Federal Trade Commission opposes AWP legislation
■ FTC and Dept of Justice Report, Improving Health Care: A Dose 

of Competition, July 2004, speaks to this problem. I encourage 
you to review their report

• They noted that A W P  law s h a v e  a n tic o m p e ti t iv e  effects:
o Make it less likely to be able to obtain provider 

discounts
o Restrict the ability of health insurers or health plans 

to structure offerings with varying levels of choice - 
Would actually reduce options available

• Recognized the cost impact of AWP laws - and how that 
affects the consumer: premium increases leading to 
employers forced to make tough choices about limiting or 
dropping coverage for employees

• Suggested that A W P  o r  F re e d o m  o f  C h o ic e  law s a re  
in te n d e d  to  re d u c e  c o m p e tit io n  b e tw e en  p ro v id e rs , 
r a th e r  th a n  to  p ro te c t  th e  in te re s ts  o f  p a tie n ts .

In addition, I questioned why there is no fiscal note for this bill. The State of Alaska 
Select Benefits plan, which provides benefits to active employees, recently implemented 
a PPO arrangement with Providence Hospital which includes “steerage” provisions.
They projected a significant cost savings for this change. If the ability to control the 
network is eliminated, the State’s plan would no longer enjoy this cost savings. Why is 
that not disclosed as a fiscal note?

Thank you for your time.
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A bstract

“ Any-w lling-provider" (AWP) laws compel managed carc plans lo accept any provider willing lo 
accept the | Ian's terms and conditions, potentially undermining managed care’s ability to constrain 
spending However, AWP laws potentially respond to inefficient risk-selcction by providers of 
managed are. With risk selection, observed reductions in expenditures in the managed care sector 
may be • >f;scl by increases in the fce-lor-scrvicc(FFS) sector, with no net decrease. This paper uses 
panel • ,t.i on slate expenditures to compare per capita spending levels in stales with and without 
AWP iw s. The results indicate that expenditures are higher when AWP law s are enacted Published 
by V cs ter Science 'TV.
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1. In tro d u c tio n

Managed care health insurance plans have grown substantially over the past two decades, 
to the point where most privately insured Americans now subscribe to such plans.1 Although 
the term ‘managed care’ masks substantial heterogeneity in the nature o f the contrac 
tual arrangements among providers, subscribers, and insurers, managed care plans as

• Tel.: +1-202-326-3493; tax: +1-202-326-2625 
.’/• mail address: mvituttPflc.gov (M.G. Vita).
1 According to the American Association o f Health Plans 1999 Fact Sheet, HMO enrollment grew from 34.7 

million in 1990 to 78.8 million in 1998. For PPOs. the comparable figures are 38 .1 and 89 .1 million. This represent.* 
about 88*3! o f all pnvalely insured Americans (Census, http.//www census gov/hhes/hllhius/hlthin98/hi98ll hlml).
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conventionally defined almost always provide cnrollces with some financial incentive to 
obtain health carc services from a lim ited panel o f providers.

Notwithstanding, the rapid growth o f selective contracting, this practice appears to have 
proven unpopular w ith at least some subscribers (who would prefer fewer restrictions on 
provider chore) and some providers (who suffer financially when they are not included 
in managed carc provider networks). This discontent has precipitated the enactment o f 
regulations that would lim it the ability o f insurers to contract selectively. Enacted in nu­
merous states, and proposed in many more, these laws fall into two related categories, 
“ any-willing-provider" (AWP) laws, which compel managed care plans to accept into their 
networks any qualified provider who is w illing to accept the plan’s terms and conditions: 
and ‘freedom o f choice’ (FOC) laws, which obligate plans to reimburse for care obtained 
from a qualified provider even i f  the provider is not a member o f the network. 2 By one 
count, 34 states had enacted some form o f FOC or AWP law by 19% .3

Holdingconstant managed cares' market share, it is seemingly self-evident that AWP/FOC 
laws must increase health expenditures, since they appe;ir lo undermine a principal inslp' 
ment by which managed care entities constrain health care spending, and more generally, 
because they constrain presumptively beneficial voluntary contracting among providers, 
subscribers, und insurers. It is possible, however, to rationalize AWP/FOC laws as a welfare- 
improving response to inefficient risk-selection by managed care insurers, a phenomenon 
that, i f  uncorrected, could actually increase expenditures in the fee-for-service (FFS) sector.

There currently is little empirical evidence on the effects of AWP and FOC regulations.4 
In this note, I attempt to assess the impact o f AWP/FOC laws on annual state-level health 
care expenditures data, a task that is complicated by the possible endogeneity o f the managed 
care penetration level. I find some evidence that highly restrictive AWP laws arc associated 
with higher health care expenditure levels. Some caution is warranted in interpreting these 
results, however, as I also find some evidence indicating that managed care penetration 
levels and expenditure levels are determined simultaneously.

2. R e s tr ic t io n s  o n  m um igcd  c a re :  b a c k g ro u n d

The conventional explanation for the replacement o f traditional FFS health insurance 
plans by managed carc institutions is well known, and thus, docs not require extensive 
discussion.5 The traditional FFS (or indemnity) policy reimbursed providers retrospec­
tively on the basis o f incurred expenditures, thereby, inducing moral hazard, i.e. physicians 
prescribe, and consumers purchase, medical services that would not have been purchased 
were consumers expected to bear the fu ll cost o f the treatment. By integrating the health 
insurance and health care production functions, and linking physician compensation to the

• There are also 'direct access laws', which guarantee that managed care subscribers can seek care directly front 
specialists without a referral from a primary care provider, without losing benefits. Although 11 stales now have 
such laws, they are all of very recent vintage (i.e. 1994 and 1995).

' Ohsfeldt el al. (1998. appendix).
* A recent review article found that the only evidence on the impact of AWP laws comes from a handful of studies 

conducted by consulting lirms o behalf of large managed carc organizations. See Hellinger ( 1995).
'  A more thorough analysis is provided in Culler and Zcckhauser (2000).
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Health Maintenance Organization's (HMO) financial performance, this moral hazard can be 
attenuated, thereby, reducing the plan’s per capita expenditures.6

I f  HMOs. PPOs, and other managed care organizations successfully address the moral 
hazard problems inherent in traditional FFS plans, they not only w ill induce efficient choices 
by their own providers and subscribers, but potentially in FFS plans as well. This is because 
o f the simple logic o f market competition: the loss o f market share and profits to managed 
care entities may compel traditional FFS plans to offer subscribers (or their employers) 
comparable premium reductions. This w ill be especially true in market settings where 
competition among incumbent FT'S plans was sufficiently imperfect to allow them to earn 
rents. Thus, an increase in managed carc market share might be expected to lead lo (per 
capita) expenditure (and, therefore, premium) reductions in both the managed carc and FFS 
sectors. Baker and Corts (1996, 1999) call this the ‘market discipline’ effect.

Although most analyses o f managed carc have focused on its ability to (efficiently) 
constrain expenditures through mitigation o f moral hazarJ, several recent contributions 
have focused on a less desirable consequence, which Baker and Corts term the ‘market 
segmentation’ effect. This effect derives from the susceptibility o f insurance markets to 
adverse selection— consumers who expect to be in relatively poor health w ill tend to prefer 
health care plans offering generous benefits, while the relatively healthy w ill have less 
demand for broad coverage. Since insurers cannot easily identify the riskiness o f prospective 
enrollees ex ante and charge them different premiums to reflect this risk, they might attempt 
to charge a premium reflecting average risk. But this premium structure would tend to 
disproportionately attract unhealthy consumers into the generous plan, necessitating further 
premium increases.7

The existence o f unobservable heterogeneous risks gives insurers an incentive to identify 
high risk enrollees. and to price the policy to reflect this risk (when such pricing is possible), 
and to discourage enrollment when K is not.x Some observers (Newhouse. 1996) have 
suggested that selectively contracting only with those providers who choose to treat a 
relatively healthy patient m ix is one means by which insurers accomplish the latter. It is 
this behavior that provides an efficiency rationale for AWP laws. I f  selective contracting 
is primarily a mechanism by which insurers undertake privately profitable, but socially 
inefficient risk selection, policies that restrict their ability to contract selectively might 
reduce this efficiency loss.

I f  this selection phenomenon is empirically important, the efficiency gains frequently 
attributed to managed car< ire overstated. Premium and expenditure reductions in the 
managed care sector would lie offset, at least partially, by increases in the FFS sector. 
A  number o f studies have examined the impact o f managed care on conventional FFS ex* 
penditures and premiums. The evidence does not clearly favor either o f the two competing

A In addition to the cost and expenditure (eductions obtained through attenuation of subscriber and provider moral 
hazard, (lie selective contracting aspect o f managed can* creates efficiencies because (he lower administrative and 
monilonng costs associated wilh a smaller provider network. Administrative expenses account for approximately 
15% o f insurance premiums (Culler and Zcckhauser, 2000, p. 590). The ability to reduce these expenses substan­
tially, therefore, may also constitute a non trivial source o f economic efficiency from limited provider panels.
' This can create what Cutler and Zcckhauser (2000, p 616) term an adverse selection 'death spiral' This 

phenomenon arises when there is no equilibrium in which the most generous plan survives.
8 See Feldman and Dowd (2000) for a general discussion.
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hypotheses. Some studies (e.g. Cutler and Shcincr, 1998; Gaskin and Hadley, 1997; Baker, 
1997; Zwanzigcr and Melnick, 1988) found that increases in managed care market shares 
led to reductions in FFS expenditure levels and/or rates o f growth, a result consistent with the 
'market discipline' effect. Other studies, however (e.g. Baker and Corts, 1996, 1999, Feld­
man et al., 1993; McLaughlin, 1987), found that managed carc market share growth can lead 
to higher FFS premiums, a finding consistent with the 'market segmentation' hypothesis.

3. Kmpirically testing the impact of AWP and FOC regulations

J. I. M o d e l sp e c if ic a t io n

In this section, I assess the effects of AWP and FOC laws on various measures of health 
expenditures.9 The basic test o f  the impact o f AWP laws proposed here exploits state-level 
information on per capita health carc expenditures provided by the Health Care Financing 
Administration (HCFA). HCFA has constructed annual estimate (for 1980-1998) o f total 
health cure spending in each sta le .10 These expenditure estimates are disaggregated further 
by expenditure category (e.g. hospital care, physician care), The empirical specification used 
here is an adaptation o f  the framework used in Cutler and Sheiner (1998) and Baker (1997). 
In those papers, varous measures o f  per capita expenditures arc regressed on a measure of 
managed carc market share and a set o f  control variables. I employ a similar specification, 
modifying it to include variables indicating the presence of AWP/FOC regulations;

e „  =  cr„ +  x  HMOSHARE +  f l2 * AWP 
N

X STATE, +  & X TREND +  ip'X,, +  £„ ( 1 )
i = l

where e „  equals real per capita health care expenditures (or some individual component of 
total expenditures, such as hospital expenditures) in state i and year /; HMOSHARE is the 
HMO market share (estimates o f PPO enrollment are not available);11 AWP is a dummy

v There is a paucity o f empirical information on the effects o l these regulations These studies arc Lewin-VHI 
11995). Wyatt (1991), Atkinson (1994). The Atkinson study is an update o f the Wyatt study The Atkinson and 
Wyatt studies are sim ulation studies based on proprietary models o f managed carc providers. The Lewin-VHI 
study is a regression analysts which estimates the impact of AWP laws on HMO market share, and the impact of 
HMO market share on per capita health care expenditures.
’"T h e expenditure data are described in Lcvit e l al. (1995). A possible drawback associated w ith the HCFA 
stale expenditure data is that they are based on revenue received by providers, rather than benefits received by 
residents (Busu et a l., 1995) To the extent (here is substantial border crossing by consumers o f health c„. , per 
capita expenditures calculated on 'revenues received' and 'benefits received' bases could differ. HCFA carried 
out border crossing adjustments for 1991, which appear lo  have a relatively minor impact on estimated per capita 
expenditures on physician services and inpatient hospital services I about I 80 and 0 98%, respectively). For die 
purposes ol this paper. I assume that the 1991 adjustment factors apply to other years as well, and I adjust the data 
accordingly.
11 This variable was obtained from InterSludy. which estimates (as o f July o f each year) HMO enrollment. These 

estimates have been used in most other studies of managed care, such as Cutler and Shemcr (1998) and Gaskin 
and Hadley (1997).
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variable indicating the presence or absence of an AWP law; STATE, are state dummy 
variables;12 TREND is a linear time trend; and X „  is a vector o f other control variables 
related to health care expenditures (e.g. age. lace, income, education).

In the basic specification presented above, the effect o f  AWP laws is captured by the 
coefficient on a single dummy variable. This representation is too simplistic, as it fails to 
capture the heterogeneity observed in actual AWP laws. Marstcller ct al. (1997, p. 1135) 
note that none o f the existing quantitative studies differentiates among existing AWP or 
FOC laws in terms o f  the strength o f  the restriction. As they note, this is a potentially a 
serious drawback, since an AWP/FOC law ’can cither greatly interfere with regular plan 
operations or have little effect in practice' (Marstcller ct al., 1997, p. 1140). Restrictions 
on selective contracting can vary across a number of dimensions. First, some laws apply 
to som e classes of health plans (e.g. PPOs) but not others (e.g. H M O s).13 Second, some 
laws make it extremely difficult to terminate providers, while in others termination is easy. 
Third, some laws affect virtually all providers, while others apply to only certain specific 
categories o f providers.14

To reflect this heterogeneity in the strength o f AWP restrictions, I adopt a classifi­
cation scheme derived from the descriptive information contained in Marstcller et al. 
(1997). Marstelleret al. (1997) rank existing AWP/FOC laws ( ‘weak’; ‘weak-to-medium’; 
'mcdium-to-strong'; 'strong'), according to three criterias: (1) entities regulated (e.g. all 
health plans, or just some small subset); (2) range o f providers covered and (3) strin­
gency (e.g. do deselected providers have a grievance procedure?).15 From this classifica­
tion scheme, I create two measures o f  AWP strength: ‘weak/moderate’, equal to I if the 
regulation falls into the 'weak', 'weak-to-medium', or 'medium-to-strong' categories; and 
'strong', equal to I if the regulation is classified as 'strong'.

A second issue involves the endogeneity of the managed care share and AWP variables. 
Basic reasoning suggests that managed care penetration is unlikely to be exogenous with re­
spect to expenditure levels; the greatest opportunities for managed care growth are likely to 
arise when utilization levels are relatively high, a conjecture that has found empirical support 
in several earlier studies.16 Similarly, AWP laws might be more likely to be enacted where

Includ ing the stale dumm ies may help control for some of (he simultaneity between managed care share and 
expenditures, as it has been hypotliesizcd (Cutler and Sheiner. 1998) that HMO growth during the 1980s and 1990s 
was greatest in stales w ith the highest in itia l leve ls o f per capita spending. The effects o f any such cross-sectional 
differences w ill be cap'ured in the coefficients on the state dummy variables.
1' It is important to note that no AWP or FOC law applies to self-insured employee benefit plan because the 
Employment Retirement Security Act o f 1974 (ER ISA) prevents stales from regulating any employee health plan. 
Additionally , the Health Maintenance Organizalon Act o f  1973 (HMO Act) also preempts certain categories o f 
laws that would restrict the growth o f HMOs (Marstcller e l al., 1997. p. 1145).
14 Arkansas's AWP law, for example, applies lo  a very large class o f providers (includ ing physicians, hospitals, 

osteopaths, podiatrists, pharmacists, long-term carc facilitie s, among many others) and a ll types o f insurance 
networks (except o f course those that arc exempted by ER ISA), and provides grievance procedures for deselected 
providers (M arstc lle r et a l., 1997, p. 1140). A much weaker plan is Utah's, which appears to a llow  plans to 
impose lim itations based on 'reasonable' selection criteria, which include ‘substantial objective and economic 
grounds, or expected use o f particular services based upon prior provider-patient profiles' (M arste llere t al., 1997, 
p. 1141).
' 'F o r  a more detailed d iscussion, sec M arstcller et al. (1997). Table 2.
1,1 See, e.g Welch (1994) and Porell and Wallack (1990).
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growth in HMO share has had a substantial impact on provider welfare. This suggests that 
expenditures. HMO share, and presence o f AWP laws might be determined simultaneously 
If so. ordinary least squares estimates o f  Eq. ( I) will yield biased and inconsistent parameter 
estimates. The standard approach to addressing this would be to employ instrumental vari­
ables; however, it is highly questionable whether suitable instruments arc available here.17 
Rather than attempting to justify the use o f invalid instruments, I attempt instead to assess 
through indirect means whether endogeneity of these variables is likely to be a problem 
here.

The empirical implementation o f Eq. ( I) also includes a number o f other exogenous d e­
terminants o f health carc expenditures found in previous studies (e.g. McLaughlin, 1987; 
Baker, 1997; Buker and Corts, 1999) to vary systematically with health carc expenditures. 
These include: percentage o f the population aged 65 and up; population growth rate; per­
centage o f the population black; percentage of the population with bachelor’s degrees or 
better; the unemployment rate; real per capita income; the HCFA wage index; and the 
percentages o f total employment in the following categories: government, agriculture, con­
struction. manufacturing, transportation and public utilities, retail trade, and wholesale 
trade.

3.2. Parameter estimates

The parameters of Eq. (1) arc estimated using state-level annual data for the 1983-1997  
period using a generalized least squares procedure that corrects for first order autocorre­
lation. 18 Table 2 presents a series o f regression results, corresponding to three different 
dependent variables, all calculated on a per capita basis: real total health care expenditures; 
real total physician services expenditures; and real total hospital care expenditures.19 I 
estimate first a model (see Table 2, panel (A), columns ( I H 3 ) )  in which expenditures 
are a simple additive function o f the controls (see Table I for a complete list), HMO 
share, the two AWP regulatory dummy variables, state fixed effects, and a single lin­
ear time trend,20 The coefficients from this model specification suggest that while one 
cannot reject the null hypothesis that 'weak' or ’moderate’ (WEAK) AW I’ laws have no 
effect on health care expenditure levels, ’strong’ (S TRONG) laws arc associated with sub­
stantially higher total spending levels (see column (I)), a result that is significant at the 
/i =  0.05 level. Both the hospital (column (2)) and the physician (column (3)) com ­
ponents o f  total spending are also substantially higher in the presence o f  ‘strong’ AWP 
laws, although only the former result is significant (/; =  0.10) at conventional levels of 
significance.

17 A few recent studies (Baker, 1997; Baker and C ans, 1999) of Ihc relationship between managed care penetration 
and expenditures have attempted lo  develop instruments (or managed care penetration, but the p lausib ility  o f these 
instruments is dubious. And as Bound ct a l (1995) have shown, estimates derived using poor instrument, may 
perform worse than OLS.
111 The estimation procedure assumes a common autocorrelation coefficient across stu'-t.
19 As Cutler and Sheiner (1998. p. 79) found, managed care might sh ift expenditures from one category to another 

(e g. procedures might be shifted from hospitals lo physicians' offices).
2,1 For brevity, I show only the coefficients on the AWP and HMO vnnablex. The fu ll set o f coefficient estimates 
is availab le upon request.
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Descriptive statistics
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Description Mean M inimum Maximum

W EAK State has weak AWP/FOC law 0.06 0 1
STRONG State has strong AWP/FOC law 0.048 0 1
HMOSHARE HMO penetration mtc 1068 0 4933
Pcheaith Per capita total health expenditure 2917.03 1528.06 4616 94
Pehosp Per capita hospital expenditure 1211.81 660.15 1814.14
Pcnid Per capita M D  expenditure 809.03 337.75 1310.46
Pcrx Per capita Rx expenditure 115.74 49.48 239.17
Black <%) Proportion population b lack 9.6 0.24 36 38
65%+ Proportion population 65+ 12.29 2.91 18.56
BA .degree (%) Proportion population BA degree 20.84 I I I 33.5
f io v l.  employee (%) Proportion workforce government 17.58 0 31.31
Agnc.employee (% I Proportion workforce agriculture 1.03 0 660
Consl_employcc (%) Proportion workforce construction 4.75 0 9.71
Manu.cmployce (%) Proportion workforce manufacturing 16.99 3.1 32 91
Tntns.cmployee <%) Proportion workforce transportation/ 

pub lic u tility
5.23 2.37 9.4

Rc!_cmploycc (%) Proportion workforce retail trade 1861 3.6 22.9
W sjtm p loyce t'k) Proportion workforce wholesale trade 5.43 3.2 I I  52
Uncmploy jn lc Unemployment rate 6.21 2.2 18
Income Real per capita income 22032.53 13629.16 36827.5
WageJndcx HCFA wage index 8608.92 6577 14878
Growth Population growth rate 0.009 -0 ’ 9 0.09
Density Population density 165.87 0.86 1085 62

Columns (4 H 6 )  o f Tabic 2. panel (A), relax (he assumption o f a single linear time 
trend, and instead allow for state-specific time trends. *’ The resulting coefficient estimates 
continue to indicate that ‘strong* AWP laws are associated w ith increased levels o f total 
health spending, although the magnitude o f  this effect (US5 .18 versus 52), and its signiti- 
cance level (/> =  0.10), are smaller compared to the results obtained with a common trend. 
The bigger changes occur in the hospital and physician expenditure equations (columns 
(5) and (6)). Here, the coefficient on STRUNG in the hospital equation falls substantially 
(from US$ 25-14), as does its significance level (from p  =  0.09-0.31). By contrast, the 
coefficient on STRONG in the physician services equation increases considerably (from 
USS 17-23). and is now statistically significant (p  =  0.08). This result is consistent with 
. necdotal evidence that the principal constituency for AWP laws are physicians, not hospi­
tal owners. 22 When AWP laws are enacted, the results in column (6) suggests the primary 
beneficiaries may be high cost physicians who are admitted into what otherwise would be 
lower cost physician networks.

The estimates in Table 2, panel (A) also suggest, consistent with earlier research 
(Cutler and Sheiner, 1998; Baker, 1997), that HMO share growth is associated with

21 Wc reject the null hypothesi o f a common trend al Ihc /> <  0.001 significance level.
22 See, e.g. 'Florida E ffort Would I-ct More Doctors Into Managed Carc'. Business Insurance. 23 September 199b. 
p 30.
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Tahlc 2
Per capita expenditure equations and annual data, 1983-1997 (/-statistics in parentheses)*

Total health Hospital Physician Total health Hospital Physician
expenditures'1 ( I)  expenditures'1 (2) expenditures'" (3) expend itu res'(4) expenditures'-(5) expenditures'(6)

(A) Includes HMO share
W EAK 2.68(0.19) 5.98 (0.74) -7.77 (-1.06) -14.19(1.22) -7.13(-0.96) -9.82 (-1.42)
STRONG 52.39* (2.07) 24.80* (1.70) 16.93(1.29) 38.62+ (1.79) 14.18(1.02) 22.81+(1.77)
HMOSHARE -3.80** (-4.23) -3.18** (-6.14) -0.83 (-1.78) -4.51** (—5.91) -3.31** (-6.84) —1.35** (-2.97)

(B) Excludes HMO share
W EAK 5.12 (—0.36) 7.74(0.94) -7.11 (-0.97) -10.79 (-0.94) -4.43(-0.60) —9.09 (—1.31)
STRONG 49.73* (1.96) 22.14(1.49) 16.59(1.26) 32.57(1.54) 9.88(-0.72) 21.11+(1.64)

* Parameters estimated w ith GLS procedure assum ing common autocorrelation coefficient across panels. Sample size: N  =  50. T —  15. Other control variables: 
black (r<), 65 ♦ (%); liA .dcgrec (%); govcmmcnt.employec (%); ag ric jm ip lo yce (%); consl.employee (%); manu.employee (9f>); Irans.employcc (%); rcLemployce 
(%); w s.cmploycc (%); unemploy j-ale; income, w age jndex ; growth; density.

b Includes state fixed effects and common time trend.
' Includes state fixed effects and slate-level time trends.
+ Significant a l p < 0.10.
* Significant al p <  0.05.
** Significant at /> <  0.01.
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economically and statistically significant reductions in total health carc expenditures.23 
These estimates are generated under the maintained hypothesis that managed carc share is 
exogenous, notwithstanding the possible invalidity o f this assumption. For example, as Cut­
ler and Shcincr ( 1998) argue, it is plausible that managed carc growth rates were highest in 
those states where initial expenditure levels were highest. Indeed, similar arguments could 
be made about AWP regulations— for example, it is plausible that the presence o f  these laws 
might be determined in part by a state's recent experiences with health carc expenditures.

The natural approach to addressing possible endogeneity problems would be to use instru­
mental variables, provided suitable instruments could be found.24 It is difficult, however, 
to conceive o f  variables that plausibly are determinants o f HMO membership or AWP laws, 
but not health care spending behavior.25 Because o f this difficulty in obtaining defensible 
instruments, it is important to alienin' to assess the severity o f any simultaneity bias through 
some alternative means.

As a first pass at this, I simply re-estimate Et). (I)  using the original additive specifi­
cation (i.e. the specification used in Table 2. panel (A)), but omitting the managed care 
share variable. These estimates are presented in Table 2. panel (B). As in panel (A), these 
regressions are estimated with both a common trend and with state-specific trends. Com ­
paring the results contained in panel (B) with those in panel (A), one sees that although the 
omission o f  the managed care variable reduces slightly both the economic and statistical 
significance o f  the estimated coefficients on STRONG, the basic effect is fairly robust to 
this change in specification. In particular, the coefficient on STRONG is positive in both 
physician expenditure regressions; it is statistically significant (/> — 0.10) in the regression 
with state-level time trends.

An alternative approach is provided by Gruber and Hanratty ( 1995) and Friedberg ( 1998). 
Here, I create dummy variables set equal to I in the year preceding enactment o f  a 'weak' or 
'strong' AWP law. If the direction of causation in the AWP-cxpcnditurc relationship is from 
the former to the latter, then the coefficient on the lead variable should equal zero. If high 
levels o f expenditures prompt the enactment o f AWP laws, then the lead term coefficient 
should be positive I also include in this equation a lead term for HMOSHARE. If, as seems 
possible, high expenditure current levels lead to high (future) managed care penetration, we

34 A llhough previous research appears lo  have established that managed care is associated w ith lower heal 111 care 
expenditures, not a ll o f these studies arc clear about the mechanism by which these reductions arc achieved. As noted 
by Cu lle r and Shcincr ( I998, pp. 82 8.11, managed care programs can curtail expenditures either through 'one time' 
reductions— for example, reductions in Ihc fees paid lo  physicians, or reductions in hospital lengths-of-stay — 
or through 'ongoing' reductions—related, for example, lo  the rate at which new medical care technologies arc 
adopted (see Baker and Phihbs, 2000, Baker. 2000). Conceivably, the success o f managed carc in states such us 
Californ ia reflects 'one-time' reductions that cannot be sustained. I f  so, presumably th is would imply that any 
attenuation o f managed cares' ab ility lo  reduce expenditures brought about by AWP policies is a lso o f a one-time 
nature. To differentiate between these possib ilities, I estimate a version o f Eq ( Di n  which the dependent variables 
are defined as ihe annual growth rate o f real per capita expenditures (i.e. l o g i c , j , ) ) .  The resulting parameter 
estimates (available upon request) suggest (hat the expenditure-increasing cfTecls o r strong AWP laws may be o f a 
one-time nature, although it must be noted that most o f these strong' laws arc o f u fa irly recent vintage, and there 
may be insufficient data points lo accurately estimate any effects the laws might have on expenditure trends 
34 Sec, e.g. Baker and Corts (1999) for such an attempt.

As Bound et al. (1995) show, using poor instruments can Ire a worse estimation strategy than using no instru­
ments.
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Tabic 3
Per capita expenditure equation* and annual data. 1983-1996 w ith  lead terms for AWP laws and HMO share (r-slatistics in parentheses)*

Total health 
expenditures*' (1)

Hospital
expenditures*’ (2)

Physician 
expenditures*’ (3)

Total healUt 
expenditures1 (4)

Hospital
expenditures^ (5)

Physician 
expenditures^ (6)

W EAK 15.33 (0.81) 14.55(1.36) — 10.20 (—1.01) — 11.10 (—0.68) — 1.09 ( —0.11) -12.62 (-1.27)
WEAK(+1) 14.72(1.05) 9.62(1.21) -0.96 (-0.13) 2.45 (-0.20) 3.05 (0.42) -3.23 (-0.45)
STRONG 51.45(1.57) 33.32* (1.80) 4.94 (0.28) 36.04(1.20) 13.19 (0.73) 20 25 (1.11)
STRO N G (+ l) 2.01 (0.08) 9.33 (0.67) -10.40 (-0.78) -8.38 (-0.38) -0.68 (-005) —6.40 (-0.48)

HMOSHARE -3.64** (-3.49) -2 96" (-4.99) -0.82 (-1.45) -4.79" (-5.33) -2.92** (-5.40) -1.84" (-3.37)
H M O SH ARE(+ l) -3.18** (-3.49) -2.54** (-4.90) -1.08* (-2.18) -4.41" (-5.57) -2.97" (-6.24) — 1.81** (-3.77)

* Parameters estimated w ith GLS procedure assum ing common autocorrelation coefficient across panels. Sample size: N  =  50, T = 14. Other control variables: 
b lack (%); 65+ (%); BA-degrce (%); govemmcnt-cmployec (%); agric.employee (%); consl.cmploycc (%); manu.employcc (%); Irans.employcc (%); ret.employee 
(%); w s.employec (%); uncmploy.rale; income; w age jn dex ; growth; density.

b Includes stale lixed effects and common time trend. 
c Includes stale fixed effects and slate-level lim e trends 
+ S ignificant at p < 0.10.
* S ignificant at p <  0.05.
** S ignificant at p < 0.01.
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would expect to find that future HMO shares would be positively correlated with current 
expenditures.

The results from this specification are shown in Table 3. They provide little evidence o f  
AWP law endogeneity— in none o f  the equations are the coefficients on the lead term o f  
an AWP variable statistically different from zero. The same is not true o f the lead value 
o f HMOSHARE. however; its coefficient tends to be large (in absolute value) and signif­
icantly different from zero, a finding consistent with the possibility that HMOSHARE is 
endogenous. The signs o f these coefficients arc inconsistent, however, with the theory that 
high current expenditures lead lo high future managed care shares— in three o f the four 
equations we find a negative (and statistically significant) coefficient on the future HMO 
share variable.

4. Conclusion

Previous research on the relationship between managed care penetration and expenditure 
levels has yielded mixed evidence on the extent to which this growth will result in market 
segmentation or market discipline. None o f this research has taken into account the impact 
o f regulations that attenuate the ability o f managed care entities to contract selectively with 
providers. In this paper, I have done so explicitly, controlling not only for the presence or 
absence o f such regulations, but also the ’strength’ o f such constraints. This paper’s basic 
finding— that HMO growth reduces health care expenditures, and that AWP laws attenuate 
this effect— is broadly consistent with earlier research on managed carc. The economic 
magnitude o f  the AWP effect is robust acrov the various empirical specifications, and is 
statistically significant in most. Perhaps most interesting is the indication that AWP laws may 
have had a larger impact on physician expenditures than on hospital expenditures. Previous 
research into the relationship between managed care and the individual components of 
health expenditures found that managed carc reduced hospital expenditures, but may have 
actually increased physician expenditures. By contrast, my results suggest that managed 
care h is reduced both (he hospital and physician components o f health care spending, and 
that a principal effect o f AWP laws is to mitigate this latter effect. This is an interesting 
possibility that invites furher research.
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J a s o n  H ooley

From: Dr William Pfeifer [family@ptialaska.net]
Sent: Sunday, March 05. 2006 1:43 PM
To: Brian Hove; Sen. Ralph Seekins; Goeff Bullock
Cc: Jason Hooley; Sen. Fred Dyson; Sen. Gary Wilken; Sheila Peterson; Sen. Lyda Green; Ivy 

Frye; Sen. Donny Olson; Sen. Kim Elton; Alaska Chiropractic Society - Debbie Ryan; Kurt 
Hediger (ACS President); Robert Wheeler.Jr (ACS Secretary); Clark Davis (AK Board of 
Examiners); Jeff Logan; Jamie Mulligan (ACA legal); Tom Daly

Subject: SB 299 - Justice Scalia - Regulating insurance redefinition
Attachments: Law Watch 582292_1.pdf; SYLLABUS OF THE COURT • Supreme Court Upholds AWP for 

ERISA -Kentucky.doc

Attached you will find two documents with my highlights. One is a Newsletter from Foley and 
Lardner discussing the results of the case of Kentucky Assn. of Health Plans, Inc. v. Miller, 
decided April 2, 2003, in the United States Supreme Court. The Court upheld two Kentucky 
statutes that prohibit health insurers from discriminating aĝ  ist providers who are willing to 
meet the insurers’ terms and conditions for panel participation. The second document is the 
"Syllabus of the Court" whose decision was written by Justice Scalia for the unanimous 
decision in this case. Exerpts below come from this document, for your reference.
This case is the basis for SB 299 that the Alaska Chiropractic Society (ACS) has raised 
questions and concerns about. I have provided these two documents so that you can see that 
the definitions have cha.iged as result of the decision and clarification made during the 
Kentucky case. The resulting decision and redefinition now allows states to provide stronger 
language than those which were in place and tried in the Kentucky case at the time.
I understand from the Alaska Physicians and Surgeons lobbyist that their concern is 
that if it Is a bill about doctors per se that a court challenge against the bill by the 
insurance companies will occur. They reiterate that the bill needs to be about 
“Regulating Insurance.”
it appears the Alaska Physicians and Surgeons are looking only at a narrow strict re­
creation of the Kentucky case and a model of the Arkansas Bill so as to avoid court 
challenge. It is clear in the attached documents that Justice Scalia’s written decision of 
the court allows for other language so long as it meets two points.
Justice Scalia and the Court conclude that:[43]"Today we make a clean break from the McCarran-Ferguson factors and hold that for a 
state law to be deemed a "law . . .  which regulates insurance" under §1144(b)(2)(A), it must 
satisfy two requirements. First, j  state law must be specifically directed toward entities 
engaged in insurance. See Pilot Life, supra, at 50, UNUM, supra, at 368; Rush Prudential, supra, at 366. Second, as explained above, the state law must substantially affect the risk 
pooling arrangement between the insurer and the insured. Kentucky's law satisfies each of 
these requirements."
In addition Justice Scalia says t.iat:[48]”our test requires only that the state law substantially affect the risk pooling arrangement 
between the insurer and insured; it does not require that the state law actually spread risk."

3/6/2 >6
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[37]“We have never held that state laws must alter or control the actual terms of insurance policies to be deemed "laws .. .  which regulat[e] insurance" under §1144(b)(2)(A); it suffices 
that they substantially affect the risk pooling arrangement between insurer and insured. By expanding the number of providers from whom an insured may receive health services, AWP 
laws alter the scope of permissible bargains between insurers and insureds in a manner 
similar to the mandated-benefit laws we upheld in Metropolitan Life, tne notice-prejudice rule 
we sustained in UNUM,*fn3 and the independent-review provisions we approved in Rush 
Prudential. No lonoer may Kentucky insureds seek insurance from a closed network of health­
care providers in exchange for a lower premium. The AWP prohibition substantially affects the 
type of risk pooling arrangements that insurers may offer."
[46]). ERISA's savings clause does not require that a state law regulate "insurance companies" or even "the business of insurance" to be saved from pre-emption; it need only be 
a "law ... which regulates insurance," ibid. (emphasis added), and self-insured plans engage 
in the same sort of risk pooling arrangements as separate entities that provide insurance to an 
employee benefit plan.
Justice Scalia’s redefinition allows for more extensive language change then what is 
being presented in SB 299. We will continue communication with the sponsor of the bill 
and all committee members to strengthen this AWP bill. We believe our prior comments 
regarding the Bill are just and can be addressed under the guidelines presented by 
Justice Scalia in the court decision and is in the best interest of the patient.
I understand that SB 299 may have been sent back to legislative legal to 
address the hospital and facilities issue we raised. At this point I don’t 
know what else is b e r g  considered and have not seer, a new version of the 
bill. This bill should be kept in committee and redrafted in legal to assure 
true non-discrimination against any type of provider. In fact it should be 
addressed in terms of covered conditions regardless of provider.

The insurance company can decide what conditions they choose to cover 
but if a condition is covered there should be no discrimination against 
providers providing it. Any willing provider with the scope of practice and 
who is appropriately licensed by the state should be able to agree to the 
terms of participation. There should also be no discrimination in terms of 
payment for same services since this could, or would, likely be part r f  the 
agreement that any willing provider would have to consider when deciding 
to be a participant or not.

Therefore Page 1 line 12,13 and page 2 line 1 of the existing bill need to be struck 
where it states:“This subsection does not affect different reimbursements to different types of health care providers, nor does it affect coverage for the service of a particular type of health 
care provider.”

I am also aware that the exception to Workers compensation referenced in SB 299 is

3/6/2006
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due to the fact that ERISA cannot be applied to Workers compensation. Since that is 
already in Federal law it seems unnecessary to have it stated in this Bill. Therefore ACS 
would still support striking this language since it appears unnecessary. If you have not 
received our original comments let me know and I can forward them to you.
T h e  A l a s k a  C h i r o p r a c t i c  S o c i e t y  a s k s  t h a t  S B  2 9 9  b e  s e n t  t o  
L e g i s l a t i v e  l e g a l  w i t h  t h e  e x p l i c i t  i n t e n t  a n d  i n s t r u c t i o n s  t o  
s t r e n g t h e n  t h e  a n t i - d i s c r i m i n a t i o n  l a n g u a g e  o f  t h e  b i l l  s o  t h a t  i t  
p r o t e c t s  a l l  t y p e s  o f  p r o v i d e r s  a n d  w i l l  a l s o  m e e t  J u s t i c e  S c a l i a ’s  
d e f i n i t i o n s  a n d  t w o  r e q u i r e m e n t s  h e  l a i d  o u t  i n  t h e  K e n t u c k y  
c o u r t  d e c i s i o n

P l e a s e  c a l l  m r  i f  y o u  n e e d  c l a r i f i c a t i o n  o r  h a v e  o p i n i o n s  t o  t h e  
c o n t r a r y  f r o m  l e g i s l a t i v e  l e g a l .

Thank You for your consideration,

P- Bill Pfeifer 
ACS Vice President 
ACS Legislative Inairman
William D. Pfeifer OC 
2901 Baranof Ave 
Ketchikan, AK 99901
Wk 907-225-9090 
Hm 907-247-2267
famiiy@ptialaska.net
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STATE OF ALASKA
2006 LEGISLATIVE SESSION

Fiscal Note N um be r
Bill Version:
() Publish Date:

SB 299

Revision Date/Time (Note if correction): 3/13/06 8:56 a.m. Dept. Affected 
Title An Act prohibiting unfair discrimination against a RDU
_____________ health provider willing to meet health insurer's terms.. Component
Sponsor Senator Seekins
Requester

Administration
Centralized Administrative Services 

Group Health Insurance

(S)HES
Expenditures/Revenues

Component No 

(Thousands of Dollars)

2152

Note: Amounts do not includa inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services • • • • • •
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants 8 Claims
Miscellaneous

TOTAL OPERATING • • • • • •

ICAPITAL EXPENDITURES __________I _______
[CHANGE IN REVENUES ( ) | ( I I
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1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
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TOTAL • • • • • •

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) if funding for this bill Is Included in the Governor's FY 2007 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
This bill would prevent unfair discrimination against a health care provider who is willing to meet a health 
insurer's terms and conditions for participation in the insurer's plan, policy, or contract for health care services 
and amends the definition of 'provider' as it relates to authorized collective negotiations by physicians 
affecting rights of providers under health benefit plans.

Group Health Insurance is submitting an interminate fiscal note based on the legslation.

Prepared by: 
Division
Approved by: 
Agency

Melanie Millhom, Director Phone 465-4408
Group Health Insurance Date/Tima 3/13/06 12:42 PM
Mike Tibbies, Deputy Commissioner Date 3/13/2006
Departm en t o f Adm in is tra tion
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SPO N SO R  SU B ST IT U T E  FOR SEN A TE B IL L  N O . 299

IN THE L E G ISL A T U R E  O F TH E STATE O F  A LA SK A  

TW EN TY -FO U R TH  LEG ISLA TU R E - SE C O N D  SESSIO N

BY SENATOR SEEKINS

Introduced:
Referred:

3

4

5

7

8 

9

10

11

12

13

A BILL  

FO R  AN A C T EN TITLED  

"An Act relating to preventing unfair discrim ination against a health care provider who 

is w illing to m eet a health insurer's term s and conditions for participation in the 

insurer's p lan, policy, or contract for health care services; am ending  the definition o f 

'provider' as it relates to authorized collective negotiations by physicians affecting the 

rights o f  providers under health benefit plans; and provid ing for an effective date."

BE IT E N A C T E D  BY TH E L E G ISL A T U R E  O F THE ST A T E  O F  ALASK A :

* Section 1. AS 21.36.090(d) is repealed and reenacted to read:

(d) A health insurer m ay not discrim inate against a health  care provider who is 

located in the geographic coverage area o f a health benefit plan if the health care 

provider is willing to m eet the term s and conditions for participation  established by the 

health insurer. This subsection applies to a health benefit plan that affects the rights of 

an A laska insured. T h is subsection does not affect d ifferen t reim bursem ents to 

different types o f health care providers, nor does it affect coverage for the service o f a

L
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particular type o f  heahh  care provider. In this subsection ,

(1) "health benefit plan"

(A) means a health insurance policy  or certificate, health 

m aintenance organization contract, hospital o r m edical service corporation 

contract o r certificate, self-insurance plan, plan provided by a m ultiple 

em ployer w elfare arrangem ent, or group health insurance policy to  the extent 

perm itted by 29 U .S.C. 1001 - 1461 (Fm ployee Retirem ent Incom e Security 

A ct);

(B) does not include insurance under AS 23.30 (Alaska 

W orkers' C om pensation  Act);

(2) "health care provider" m eans a state licensed, certified, or 

otherw ise authorized

(A ) physician;

(B ) podiatrist;

(C ) chiropractor;

( E , physical therapist;

(E) speech language pathologist;

(F) audiologist;

(G ) dentist;

(H ) optom etrist;

(I) psychologist;

(J) counselor;

(K ) marital and fam ily therapist;

(L) pharm acist;

(M ) occupational therapist;

(N ) long-term  care facility;

(O) am bulatory surgery center;

(P) rural health clinic;

(Q ) social worker;

(R) advanced nurse practitioner;

(S) dietitian or nutritionist; or

299 -2-
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(T) com m unity m ental health center or clinic;

(3) "health insurer" m eans an entity that is authorized by the state to 

offer or provide health benefit plans, policies, subscriber contracts, or sim ilar contracts 

that indem nify  or com pensate health care providers for providing health care services.

* Sec. 2. AS 23.50.020(o)(2) is am ended to read:

(2) "provider" means a state licensed physician, physician assistant, 

dentist, osteopath , optom etrist, chiropractor, nurse m idw ife, advanced nurse 

practitioner, naturopath, physical therapist, occupational therapist, m arital and 

fam ily therapist, psychologist, psychological associate, licensed clin ical social 

worker, or certified direct-entrv m idw ife [HAS THE M EANING G IVEN IN 

AS 21.36.090(d)],

* Sec. 3. This Act takes effect im m ediately under AS 01.10.070(c).

-3-
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Beech Street
C O R P O R A T I O N

2 S m  C m m t r t t w  M m

Lmhr Fw rU , Cm. ? }4 3$ -S tS i
%4* -f3 * 3 S 4 J
FAX.

Much 13,2007

The Honorable Senator Dyson 
FAX: 907-465-4587

Re: Alaska Senate Bill 299 - Anv Willing Provider provisions 

Dear Senator Dyson:
Beech Street, a national preferred provider organization, which has a network of hospitals, physicians, and ancillaries throughout the State of Alaska would like to express its opposition to Alaska Senate Bill 299 - Any Willing Provider.
SB299 would impact the ability rtf health plans to obtain favorable negotiated discounts for health care services. This legislation would open up the health plan's provider network to all providers and thus we would not be able to channel patients to the providers desired by our customers and who have met our credential ing criteria.Providers who come into the network due to Senate 299 are those who would not render favorable discounts to Beech Street and our members in Alaska. Healthcare costs for the citizens of Alaska would increase.
Any willing provider mandates may seem like they would benefit consumers since they allow the greatest number of providers into a olan but these laws actually have a serious negative consequence. Since any doctor who wishes to participate with a plan can, it makes it much harder for earners to negotiate any discounts with providers, since there is no financial consequence for non-pmrtunpation. This leads to higher medical reimbursement costs for all plans in die state, which translates into higher insurance rates for consumers.”
Health plans are currendy able to negotiate discounted fees from health providers (hospitals, physicians, pharmacies, and ocher service providers) because they are able to
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deliver directed patient volume to contricted providers and reduce administrative burden. This results in a mutually beneficial contractual relationship between providers and health plans.
Small employers have a low elasticity of demand to price increases in health insurance. As the price of offering health insurance increases, employers will drop (or not offer) coverage to their employees. This resulting burden of additional uninsured consumers in the marker will have a compounding effect on the price of heahh care in Alaska.
A recent preferred provider hospital request for proposal (WFP) demonstrated that significantly better discounts were offered when the health plan offered apian with differential preferred provider (PPO) plan provisions as opposed to a passive PPO arrangement
The Federal Trade Commission (FTC) has taken a strong stand in opposition to any willing provider provisions. The Federal Trade Commission and Department of Justice report. Improving Health Can: A Dor* o f Competition, July 2004. states: “Commission staff has expressed concerns about AWP (Any Willing Provider) and FOC (Freedom of Choice) laws, noting that they could have anticompetitive effects and harm consumers. These laws can make it more difficult for health insurer* to negotiate discounts from providers in exchange for the higher patient volume that would likely result from restricted provider networks. They can also limit competition, by restricting the ability of insurance companies to structure different plans with varying levels of choice in response to consumer demand. These restrictions on competition may result in insurance companies paying higher fees to providers, which in turn generally results m higher premiums, and may increase the number of uninsured Americans."
Beech Street had experience with the Any Willing Provider Legislation in the State of Virginia. CAPP CARE, the organization prior to the merger with Beech Street, was required to go to District Court in the State f Virginia. A physician had sued CAPP CARE since she was excluded from the CAPP CARE Network. The District Judge ruled tha: CAPP CARE had the right to run its business as it saw fit. The Company had the right to exclude physicians and providers that it deem unfit for its network. The District Judge overruled the Any Willing Provider Legislation here.
The Alaska Market has almost no penetrarion of managed carc. Physician Charges are substantially higher in Alaska than any ocher state. AWP legislation will harm consumers even more through an increase in the price of health care and a decrease in the availability of employer-sponsored health plans

We would appreciate your vote against Any Willing Provider Legislation.
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The Honorable Senator Fred Dyson
Chair. Senate Health, Education and Social Services Committee 
Alaska State Capitol, Rm. 121 
Juneau, AK 99801

Re: Senate Bill 299 -  Oppose

Dear Senator Dyson.

On behalf o f Aetna, 1 am writing to express our opposition to Senate Bill 299, relating to a 
proposed any-willinp-provider statute for health insurers. Senate Bill 299 would mandate 
insurers offer contracts with any health care providers w illing to meet the insurer’s 
reimbursement rates and credentialing requirements -  even if  additional providers are needed at 
the time and regardless o f  quality measurements the insurer may use to desig nate the most 
qualified and efficient providers in the community

Moreover, this bill would limit the ability o f  insurers to seek favorable reimbursement rates with 
some providers in exchange for increased patient volume. Simply put, if  all providers have the 
same guaranteed access and payment rates, competition among providers is discouraged. As a 
result, individuals and employers w ill likely experience higher costs.

Today, consumers have the choice to see just about any provider they want. They may have 
higher co-insurance amounts if  seeking services from a non-contracted provider, but they do 
have a choice. Products that utilize networks are designed because employers are asking for 
lower premiums -  this is one way an insurer can control costs. Aetna would not want to see this 
option diminished to the point it would not serve that purpose.

Finally, the legislation would be detrimental to consumers because it would increase costs, 
reduce choice o f products in the market pLce, and restrict the ability o f insurers to promote the 
highest quality care available. For these reasons, Aetna respectfully requests your opposition to 
Senate Bill 299. Should you have any questions, please do not hesitate to contact me directly at 
(916) 817-6869, or you can contact our retained lobbyist, Reed Stoops, at (907) 463-3223.

Thank you for your time and consideration.

Sincerely,

Kris Frank
State Government Relations, West Region
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T estim ony o f  R osem arie K alam arides, A dm inistrator for the A laska Team ster H ealth Plan 

Thank you for the opportunity  to testify against Senate Bill 299.

T he prem ise under which this legislation is being introduced and argued is that individuals buy 
their ow n health care. T his is not true.

O ut o f  over $5 billion spent in A laska last year, only  about 5%  w as paid on individual policies. 
The average cost per em ployee is h igher in A laska than in the rest o f  the U.S. However, w orkers 
pay a sm aller share here. Health care spending w as alm ost $8,000  per A laskan in 2005. 
Spending  is increasing approxim ately  9%  per year.

M ost health carc is funded by em ployers for their em ployees. This legislation im pacts Alaskan 
em ployers directly  and negatively. It will increase the already huge share o f  their budgets that 
health carc costs represent. It also im pacts their em ployees d irectly  and negatively. As health 
carc costs continue to increase, em ployers shirt the increase to their em ployees.

W hat happens then when “any w illing provider" legislation is passed? Em ployers hav'* no 
ab ility  to negotiate group discounts with providers. Em ployers can only negotiate discounts if  
they can guarantee volum e. W ith this legislation, they cannot guarantee volum e and costs, 
therefore, increase. These increases arc then passed on to their em ployees. Em ployees' out o f  
pocket expenses increase; in som e cases to 100%, as m any em ployers are sim ply  dropping health 
care, leaving em ployees to fend lor them selves.

T h is type o f  legislation has been popular in states w here the reaction to rising health carc costs 
w as m anaged care. T here is virtually no m anaged care in Alaska. T herefore, the usual scare 
tactics that are being used to by the proponents o f  this bill are a sm oke screen. This legislation is 
intended to increase the incom e o f  doctors, nothing more.

A ccording to a recent ISER study, m edical and surgical procedures in A laska are IS%  higher 
than elsew here in the U.S. D octors are paid well here. They d o n 't have to content with m anaged 
care, there are no HM O s here. TH ER E  ARE NO HM Os HERE!

Som e doctors resist signing into netw orks because they d o n ’t want to negotiate lower rates, even 
for volum e. T hat is their choice. A ttem pting to regulate their industry through anti-com petc 
legislation is stepping into the past. If  we still lived in an econom y that heavily  regulated 
industries, like back in the 6 0 's  and 70 's, then this legislation m ight m ake sense. But it is 
anachronistic and serves to protect the incom e o f  p hysic ians...physic ians who are already well 
paid.

This legislation serves to burden em ployers even m ore and m ake it m ore difficult for them  to 
provide health care to their em ployees.

SB 299



T his legislation im pacts n y em p lo y er's  ability  to address quality  care. By w orking w ith sm aller 
groups o f  hand-picked physicians, m y em ployer is able to provide m e direct access to excellent 
care.

ly health plan recently  introduced a Disease M anagem ent Program  w hich w orks directly  with 
our em ployees on im proving health. W ith the aid o f  a personal health coach, the program  guides 
the em ployee to better health by helping them increase their physical activity, develop healthy 
eating habits and stop sm oking. T his legislation would increase the cost o f  the disease 
m anagem ent program  by allow ing any com pany to provide these services to our em ployees.

If I w ere paying for m y own health carc costs, I w ould feel strongly  that I should have the choice 
to pick any doctor regardless o f  price; after all. I would be paying the bill. If I w ere paying for 
my own health care, th is legislation even if  passed would have no im pact on me.

But I’m not paying for my health carc. Just like the vast m ajority  o f  A laskans, my em ployer is 
pa>..ig the bill and I leave i* to  my em ployer to negotiate the best netw orks they can find to keep 
m y and m y cow orkers health carc costs low so that next year, perhaps the increase in the w age 
package can go into my retirem ent or m y pocket, instead o f  m y health carc. I certain ly  do not 
want to give my raise next year to my doctor.

If I w ere paying m y ow n health carc, I would shop around and find the right doctor at the right 
price. Fortunately , m y em ployer docs that for me.

As legislators, un. cr the ruse o f  this legislation, you w ould actually  be taking choice aw ay from 
your constituents. The choice to put m oney into retirem ent o r into w age increases. This 
legislation only  serves to increase health care costs as it shifts m oney front w orkers’ pockets to 
d oc to rs’ pockets.

I understand that doctors tend to be big cam paign contributors, but your duty is to your 
constituents, all o f  them , not ju s t a select few.

Please do not pass this piece o f  legislation out o f  com m ittee.

3 -1 3 -ofc
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Senator Fred Dyson, Chair
Senate H ealth . Education & Social Services C om m ittee 
A laska State Legislature 
S tate Capitol. Room 121 
Juneau. A laska 99801-1182

RE: Senate Bill 299

Dear Senator Dyson,

I am writing on behalf o f  Prem era Blue Cross Blue Shield o f  A laska in opposition to 
Senate Bill 299, typically called an "any willing provider" m easure. My com m ents relate 
specifically  to the draft Sponsor Substitute (version "F").

In short, SB 299
•  is based on false assum ptions.
•  fails to reeogn i/e  the significant value o f  health insurers' provider netw orks, and
•  does nothing to address rapidly escalating health care costs in Alaska.

la ls e  assum ptions

Proponents o f  SB 299 argue that insurers exclude pro\ iders from their netw orks, thereby 
causing d isruption o f  services to consum ers. Frequently cited  exam ples involve the 
situation w here a consum er's personal physician is not on the provider netw ork serving 
their em ployer’s health insurance plan. I he im plication is that the insurer has not 
allowed the physician to participate. In fact, the reality is just the opposite.

Prem era Blue C ross Blue Shield o f  A laska has been contracting with A laska providers 
for approxim ately 20 years. In those years o f  experience we have found that consum ers 
m ost frequently are disadvantaged, not because insurers exclude providers, but instead 
because providers refuse to contract w ith insurers. Typically, instead o f  sw itching 
providers, a consum er will stay with his or her provider o f  choice but be forced to pay 
significant “balance billing" charges billed by the provider who refuses to contract with 
the consum er's health insurer.

M ost states w here “any willing provider" bills have been introduced are characterized by 
a strong m arket presence o f  health m aintenance organizations ( I IMOs). I listorically 
HM Os have sought to control costs by restricting paym ent for insurance benefits to a

PO Bo* 327 tel 425 918.5757 www premera tom An matprmftni thr
Seattle. WA 98111 fax 425 918 9635 BI-trw.llueMM.WA.w.iaWH.
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relatively sm all, caref ully selected panel o f  providers. Proponents o f  S13 299 have 
invoked the specter o f  HM O s in A laska practicing exclusionary tactics that w ill disrupt 
se n  ices to consum ers. That is a bogus argum ent that blatantly ignores the realities o f  the 
A laska m arket and the legislative fram ew ork in which it operates.

To my know ledge, virtually no I IM Os or true “ m anaged care" plan: xist in Alaska. 
Because o f  persistent and ultim ately successful efforts by som e in the m edical 
com m unity, the legislature effectively  outlaw ed HM Os with the passage o f  SB 197 in 
1998.' That m easure requires any HM O to offer every enrollee the option o f  receiving 
services from out-of-netw ork providers. Further, the “ Patient Bill o f  R ights” enacted in 
2000 (IIB  211) requires that any insurer offering  a closed-nctw ork plan also  offer a non­
network option  to enrollees.* These m easures assure that people covered by health 
insurance p lans w ill not be "forced” lo change providers when their plan changes, in spite 
o f  w hat SB 299 advocates are attem pting to lead legislators to believe.

I urge you not to be m isled by the argum ents o f  SB 299 proponents. The problem s they 
bring forw ard are extrem ely rare in A laska, if  they exist at all. SB 299 is sim ply an 
outm oded “ H M O -backlash" law copied from the low er 48 states. It has no relevance for 
today 's A laska m arket,

The Value o f  Provider N etworks

A broad and robust provider network is arguably the greatest value a health insurer can 
bring lo an A laska consum er. Basically, the insurer and provider agree that the provider 
will accept the insurer's  allow ed am ount as paym ent in full for a given service, and the 
consum er will be "held harm less" or not charged for any difference betw een the 
pro\ id er 's  actual charge for the service and the am ount allo\ ed by the insurer.
Frequently these  “balance billing" am ounts can be significant, in the hundreds or even 
thousands o f  dollars, depending on the service provided.

Contrary to the argum ents o f  SB 299 proponents. Prem era Blue Cross Blue Shield o f  
Alaska custom ers are not forced to choose betw een lower costs and choice o f  provider. 
O ur enrollees cu n en tly  have a w ide choice o f  providers in all categories, and our 
netw orks are open to any provider listed in version "F” o f  SB 299.

1 AS 2 l.xx .xxx  
: AS 21.07.030(a)
' Page 2, lines 1 3 -3 1 through page 3, line 1
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Prem era Blue Cross Blue Shield o f  A laska quantified the value o f  our provider network 
in the con ext o f  the recent award to adm inister health benefits for A laska state 
em ployees. In our proposal for that business, we stated that our provider netw ork would 
save $45 m illion for persons covered under the sta te’s plan. T hat num ber represents both 
a huge m onetary value for the slate as a purchaser and peace o f  m ind and financial 
protection for consum ers enrolled in the plan.

1 lealth Care C osts -  the Real Problem

T he value o f  provider netw orks illustrates the key role that health insurance plays in 
m itigating trends o f  ever-increasing health care costs. C ost is a nationw ide problem , but 
one that is particularly serious in Alaska.

A recent study by the Institute o f  Social and Econom ic R esearch at the U niversity o f  
A laska4 offers striking illustrations o f  the grav ity o f  this problem  and its consequences 
for A laska consum ers. I he authors note that medical costs average 25%  higher in Alaska 
com pared to the rest o f  the country, with variations depending on the type o f  service.'

Figures that com pare costs for doctor office visits are even m ore strik ing. In Alaska the 
average cost in 2001 was $70. com pared to a U.S. average o f  $61. or 30%  higher in 
A laska com pared to the rest o f  the I J.S /’

Patients seeing doctors who refuse to join health insurers ' netw orks feel a direct impact 
o f  higher A laska costs. 1 lie authors o f  the study estim ate that individual A laska 
consum ers pay approxim ately $1 billion o f  the total annual A laska health  care bill. The 
authors attribute $431 m illion o f  that $1 billion to out-of-pocket costs. For consum ers 
who have health insurance, those costs include not only deductib les and coinsurance 
required by the plan but also "balance bills" from out-of-netw ork providers who refuse to 
contract with the health insurer.

For consum ers, a contracted provider netw ork represents financial peace o f  m ind. For 
providers who bill significantly higher than am ounts allow ed by the insurer, the network 
contract represents substantial loss o f  revenue. For these providers, SB 299 does nothing 
to help their patients. The real problem  for A laska consum ers is that health care costs 
start h igher and are increasing faster than in the rest o f  the country, and it costs 30%  more 
to go to the doctor than anyw here else in the United States.

* Mark Foster and Scull Goldsmith. Alaska's S5 Billion Health Care Bill W ho’s Paying? Understanding 
Alaska Research Summary No. 6, Institute o f  Social and Ecom nic Research. University o f  Alaska 
Anchorage. March 2006.
' Foster and Goldsmith, page 7.

S. as preceding note.
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in closing, allow  me to reiterate: SB 299 is ill- Jvised, unneeded legislation that does 
nothing to ease the $ 1 billion health care prir tag borne by today’s A laska consum ers. 
Based on false assum ptions, it underm ines insurers’ provider netw orks while doing 
nothing to address rapidly escalating  healt1 care costs in Alaska.

Prem era Blue Cross Blue Shield o f  Alask; greatly appreciates the opportunity  to offer 
these com m ents. If you have questions about our concerns, please do not hesitate to 
contact me.

Prem era Blue C ross Blue Shield o f  Alaska

CC: Jerry  Reinw and
Phyllis K ilgore, Legislative Chair. A A lllJ


