


DATE:

TO:

FROM

RF:

R epresentative Kevin M eyer

HOUSE DISTRICT 30

MEMORANDUM

March 16, 2005

Senator Fred Dyson, Chairman
Senate Health, Kducatio and Social Services Committee

: Representative Kevin Meyer

Hearing request for CSHB 85 (JuD) Prescribed Medicationfor
Students.

Please schedule CSHB 85 (JUD) Prescribed Medication for Students for a hearing in ihe

Senate

Health. Education and Social Services committee at your earliest convenience.

CSHB 85 (JUD) requires schools to allow students’ to self-administer medication for

asthma

and anaphylaxis with certain provisions.

Included in this packet:

CSHB 85 (JUD) Prescribed Medication for Students v. LS-0367W
Sponsor Statement
Sectional Analysis
Fiscal Note
Change Summary
CSHB 85 (HES) Prescribed Medication for Students
HB 85 Prescribed Medication for Students
Letters of support
0 American Academy of Pediatrics
Allergy and Asthma Network
Association of Alaska School Boards
Alaska Association of School Nurses
National Association of School Nurses
Survey of Alaska School District Policies
Asthmatic School-childrcn's Treatment and Health Management Act of 2004
American Journal of Public Health Article

O O oo

Thank you for your consideration of this request.

Email: Representative Kevin _Meyer@ legis.stntc.ak.us « Toll Free: (Stiti) 465-4945
Session: State Capitol. Juneau, Alaska 99801-1182 « Phone: (907) 465-4945 Fax: (907) 465-3476

Interim: 716 W. 4th Avc., Anchorage. Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197
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Representative Kevin M eyer

HOUSE DISTRICT 30

Sponsor Statement

CS for House Bill 85

“An Act relating to self-administration and documentation of certain types of
medication prescribed to a child attending school.”

Of the 20 million Americans with asthma. 6.3 million are children under the age of 18
This chronic condition is the cause of 728.000 emergency room visits. 2 1.000
hospitalizations and 223 deaths annually armong children.

The “Asthmatic School-children’s Treatment and Health Management Act” passed by
Congress in 2004 directed the Secretary of Health and Human Services to give preference
when awarding grants to slates that authorize the self-administration of medication to
treat students’ asthma or anaphy’ »xis. Over thirty states have passed legislation to comply

with the federal act.

House Bill 85 requires that schools permit students lo self-administrate medication for
asthma, anaphylaxis. A school must permit self-administration if:

e The school receives written authorization from a parent or legal guardian for the
self-administration of the medication;

e Witten certification from a pupil's health care provider;

« Release of liability for the school and its employees or agents for injury arising
from self-administration.

e A treatment plan is filed with the schoadl.
e An agreement to indemnify and hold harmless the school and its employees for

claims arising from self-administration.

In return, schools shall provide a written notice to the pupil’s parent or guardian of the
school’s absence of liability related to the self-administration of medication covered by

HB 85.

Asthma and allergy related illnesses can be potentially life threatening and the current
prohibition on self-administration in schools puts children at risk. HB 85 is an important

step toward addressing a major risk lo our children’s health.

(Updated 3/07/05)
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DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

FAX (907) 465-2029
Mail Stop 3101 Deliveries to: 129 6th St., Rm 329

MEMORANDUM January 24, 2005

SUBJECT: HB 85 (Work Order No. 24-LS0367NG)

TO: Representative Kevin Meyer
Attn: Mike Pawlowski

FROM: Jean M. Mischel
Legislative Counsel

/
You have requested a sectional summary of the above-described bill

As a preliminary matter, note that a sec ional summary of a bill should not be considered
an authoritatf'e interpretation of the bill and he bill itself is the best staterment of its

contents. If you would like an interpretation of the bill as it may apply to a particular set
of circumstances, please advise.

Section 1 Requires public elei. cntary and secondary schools to allow the self
administration by a student of medications needed to treat asthma, anaphylaxis and other
potentially life-threatening illness if certain conditions are met. lImposes annual
documentation, indemnification, and release requirements on the parent or guardian of a
stude who wishes to self-administer medication while at school.

IJMM:jad
05-047.jad
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CSHB 85(JUD)

3/9/05

Dept Affected: Education & Early Development

Title “An Act relating to self-administration and documen- 'RDU

tation of certain types ot medication prescribed to a child
Representative Meyer

Sponsor

Requester House HES

Expenditures/Revenues

Component No.

Component

TLS

(Thousands of Dollars)

Note: Amounts do not include inflation unir is otherwise noted below.

OPERATING EXPENDITURES

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
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FUND SO'JRCE
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1003 GF Match

1004 GF

1005 GF/Program Receipts
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Other (Specify Type--Do nolabbreviate,

TOTAL
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0.0 00

0.0 0.0

00 00

00 00

Estimate of any current year (FY2005) cost: 00
Mark this box (X) if funding for this hill is included in the Governor's FY 2006 budget proposal:
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Full-time
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(Attach a separate page it nect isary)
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0.0

00

00

00

Studeni & School Achievement
2796
FY 2009 FY 2010
0.0 0.0
00 00
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0.0 00
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00

00

00

00

Section 14.30.141 states that a school shall permit self-administration of medication by a pupil for asthma,

anaphylaxis, or other potentially life-threatening illnesses, under specific conditions and with written

authorization and certification. The Depar ment of Education & Early Development identifies no department

costs at this time.
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Calendar No. 784
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5 Seuid SENATE | 108-394

ASTHMATIC SCHOOLCHILDRENS TREATMENT AND
HEALTH MANAGEMENT ACT OF 2004

October 8 2004—Ordered to be printed

Mr. Gregg, fram the Committee on Health, Education, Labor, and
Pasias, sumitted the follovirg

REPORT

|To accompany S. 28151

V\]’]Trd‘?] Committee mﬂgbglﬁw@mmu% Labor, and Rasias, ©
ich was refendd 2315) preference recardi
States thet require sdools 1o allow sn%bnls 0 setf—ajnlnlstg
medication 1o treat that student’s asthma or angdhwlaxis, and far
other purposss, having aosidarad tre sare, rgorts favorabl
thereon without an amendment and recomends that the il

ess.
CONTENTS

I. Purpose nnd need for 18QiSIation ..

I SUMMATY i sssssssssssees
I1l. History of legislation and votes in COMMILIE. .....rmiicmssvinsssissnssnn

IV. Explanation of bill and committeeviews

V. COSt SEIM AL ..ovvverivcrrrressseserirensesssnnsssssessnns
VI. Regulatory impact statem ent...
VII. Application of law to the Ieglslatlve branch

VIII. Section-by-scction analysis .
IX Chnnges In existing 1awW ...

I. Purpose and Need for Legislation

According 1o rgoorts of the Genters far Diseese Gontrol and Pre-
vaention (CDO) and the Natioal  Irstitutes of Health (NIH), of 20
millian Arericans with asthma, 6.3 million are chillden under 18
years of ap. This dymic ardition i the cause of 723,000 emer-
gency room vElts, 214,000 hospitalizatias and 223 deaths annu-
ally among children. It also acoounts far 14 milllion missed sdools
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davs each The CDC idicate that worki of
children wi\ﬂ/e’larastma loe ai%rrated 1 billin obllarr% p.are”ltspm
tMty anally. Unforturately, the number ofpersors with asthma
hes doubled In the Unirted States dJrlr? ﬁs
Corsistent with the goals of the Heallthy roqolc the CDC-
directd mﬂaﬁledﬁ\.sthm&%n raglnljsbased on 1hroeOula pbllc health
i on an agoi
bas:s L] Lm% % b aaaryzmkr%re” of asting;
intenentias  including 1mnsl’at|cn of atific information i
pbllc health practicss t© reduce the burden of asthma |rclud|

I besed stratgies far dilden, and partrerships Wi
slaeholders n ob,elqowgmengl P e\alLatlrpS o=l
astihma antrol pgm reconmends develgpment of
asthma friedly I enviroments desiged 0 help students

The Naticnal Asthma Education and Preverition Program, aoordi-
neted by the Natiomal Heart, Lu and Wood Irstitufe, pLblished
a reolution recommending thet adptpallaesﬁﬁe man-
agement of asthma that encoul the active participatian of stu-
dents mﬁeself—namgemmt teir coditaion and allov for tte

most arsistat, active particietian in dll sdol adimMities. In
X, a camittee of organlzed by Rand Oorpomtlcn far
inproving chilldhood als rocommunacd thet the

of tte Health and Human Sewlces H 1;E(Jaslotar Ogmr};
states Inoaives o adopt licies tret aoblre& di

dren with asthma.

Sdols should ke a safe plae where children leam and play
ﬁatsllfwld betneﬁﬁcéwuldren \/\(/jlfmasthnaaéqsolo'ihal1 and
have lars_protecta rnights of asthratic i ary
self—ajnlnlsmrrretre?red—cbse inalars. Nineteen states expand this
protection to incluce auto-injectable epingdrire. Furthemore, ad-
drticel states have pending legisiation_to allov children toentry
tteir inalers and laxis medication at dol. Beerts, i
clwl the NIH and CDC rqartﬂatsetf—amnlstratlm ofasth—

Ication reduces umecessary emergency room Vsits,

mlssed ol days, promotes Sjpggm in sdml activities and
even saves Ines I-b/\ever many Is do ot allov and many
states do ot reanes:fmlstoallcwstwmtstomanage their
asthma during sdool hours. The gaal of this kegislation 510 build

on tre 1 momentum that many states ure aarently eqeri-
emlrg n inplementi omprehenswe and effectinve astima-—re-
lated prograns n

Il. Summary

The Hilll, as passed by the comittee, requires thet tte
of Health and Human IGss, In maklng any 1o States thet
Baslhra—related <l gie preléreme with statutory
nust . each SHB Iarelnhgr;/narfﬁseoordaw gjl!oo}-he tgat
recuire ice
an authorization fa- seH~adhinistration of asthma medication iftte
student has demonstrated the ddll kel necessary o use the asth-
ma_medication and any cevice that s necessary 1o adninister tre
medication. The State must also recuire schools 1o grant an author-
ization far s adninistration of the asthma medication i acoord-
ance with a written treatment: plan presaribed by the heallth care



prectiticer with documerttation From parants. The autiorization
granted o asthmatic chilldren 1o possess and use mediications must
exterd 1o any sdool sponsored ectivity such as keforesdool and
after—sdol aotimMities, and trasit o and from sdool and sdool-
sponsored adtimities. The pllen must be renewed amually and the
badk up medicatian, IFprovided by parerts or guardians, must ke
kept at a studerts sdool i a locatian essily aoessible o the stu-

Thelngrmt%'r:g%a’ms > 1 gply © pbli i

are ic-heakth-oriented,

astime—related grants © Slales_darq%}%lly anarded by the CDC.
The [l gies tre Ssaretary the disoretian o determine which asth-
ma-related grants © States would rexene preferace desoribed in
the Act. NIH grants o ressarders or graits fran other agacies
o health care irstitutias Tar besic dnial ressadh, + diag-
rostic and thergpautic inovatian, suneillace and epicemiolayy,
and comunity goproaches by health care stitutios o achiee
reduction in astima-related norbidity and nortality are rot made
through States and willl rot be affected by this [l comittee
does ot inted far this kggislation o have an adverse fuding im-
pect on auratt grants and aontarnuation fuding of those grants
Dlely o due 0 a luk of statutory or regulatory provisias desoriibed
n sl?stsum-
_ The kil ircludes a il of costructian et states that nothing
In the subsection areates a cause of ecion or N other way iIn-
aresses or diminishes tte lnhality of any person r tre lav The
purpose of this rule 15t address conoeims of sdool adhninistrators
about Inoree=e In teir 1=dlity, for exanple from errars
in seH—adhinistratian ofdngst_ri/asmratic children tret may re-
st fran the provisias of this [l

The amendment made by this statute Sl qqo(%}tsogrmls made
on or after the chite that 159 months after tre of the erect-
ment of this Act. This will allov time far any State tret
does ot have goorgpriate statutes or regulatios i place o make
rmwdmﬁarslaﬂe& The comittee anticipates thet
9 months B time for any State 1o put in place provisias

b meet the coditias of the Act. i i

The hill eqresses the sense of the Serate N commending the
CDC for aeating strategies for addressing asthma. in a coordinatsd
mmngs:kmqugranarﬂerwrag&@!simsmranwﬁ?wc rec-
itions and adopt the pollicies that best meet their students”

[1l. History ok Lkgisiation and Votes in Committee

On July 4, 2004, ﬁﬁl-bgslxle Oogm%gg Erergy and Cor%;
merce, reported favorably a .R. oive preferances
states that recuire sdools © glom its 10 ssH-adninister
medication 1o treat treir asthma or agdylaxis. On Septerber 2,
2004, Serator DeWinc himnself) and_Serators Gorzire, Durbin
and Kennedy i S. 2815, which s idnacal o H R.2023 as
pessed by the House comittee. The comittee te Al
(5-2315) by unanimous cosent on Septerber 2, .
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IV. Explanation of the Bill and Committee Views

The comittee iMtads O ensure that asﬂ”natlc mlloken are
able © remain healtty, atted sdools and parts N leamirg
and play adimities. To mleeﬂ”ese%%lls, @ﬁmld be able ©©
take tre medications presoribed by
Sdols shauld be aware of the management pllan preecrlbed byﬂe
dld's physician and _keep the back-Up nmedication where the dhild

can have aocess O it in tre event of

The kill, as pessed by the comittee, vl Builld on the suocessful

momentum thet many States are aurattly Fgg;emlrg in de\a,t%ld—
asthma-—rel

asthre-

é%%vﬁll be anarded by tre Secretary 1o assist thee States in
omtlrmrg o deelp asthTa—related prol%rams n te

ol system. Preference far those asl%)ra States wﬂh
demostrated, comprehersive, and
cluding provisias regardlrg serf—nedlcatlm n dwls. com—
mittee otes that this kegislation does ot affect whether States
pess lans that recuire sdools 1o allov seHredication far diseeses
and health codirttias other then asthma and angphylaxis.

V. Cost Estimate
U.S. Congress,

\Cl\fagr?ng Sﬁorﬁf & t%mlbce)rfEL? 2004,
Hon. Judd Gregg,

Chairman, Committee on Health, Education, Labor and Pensions,
U.S. Senate, Washington, DC.

Dear Mr. Chairman: The 1aal Budget Office hes pre-
pared the eclosad ast estinate Tar S. 2815, the Astiatic Sdool-
d1| ldrens Treatment and Health Management Act of 201,

you wish further details on this estimate, we will ke plessed
fmggnob then. The CBO staff aotects are Tim Gromiger (far
) and Leo Lex (farthe state and kol inpect).

Elizabeth Robinson

(For Dougllas Holtz-Eakin, Director).
Bcloaure.

S. 2815— Asthmatic Schoolchildren’s Treatment and Health Man-
agement Act of 2004

S. 2815 would modify the Rubllic Health Service Act by directirg
the Searetary of Health and Human Servicss, inmaking asth-

na—relatedgattoaslaeto nerreﬁemnetoslates re-
quire sdro it stwb"ltsgto scH-adninister medication far

asthma and am;iyl

The kll would mtd*nange rposes farwhich tte
makes astima-related CB estlrratesﬁateractlrgs.
would mthavea%t effect on tre feceral bucoet.
S. 2815 would not dlra:tqoerdlnga"reerLes

S. 2815 aattairs no intergovermental or private-sector man-
cates as cefired In the Unfunded Mandates Reform Act, but it
would alter aaditias far tre Childrens Asthma Treatment Grants
Progran and otrer astine—related gats, giMvirg preferences

ing
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slates who allov sdooldhildren t© seH-adninister asthma medica-
tia. Whille the bl would rot alter the tolal amount of
aallablemgenew preferace could change the distribution of fuds
amon

'I’hegCBO saffatacts are Tim Grornlger (fo faral asts), ad
Leo Lex tre state and koAl npect. This estimate was ap-
proved by H. Fontaire, Deputy Assistant Director far Budget

Aralysis.

VI Regulatory Impact Statement

The comittee has determined thet there willl 1 de minimus
changes In the regulaton)” burden inposed by tre [l

MIL. Application op Law to the Legislative Branch

Scan 12E3) of Rblic Law 1041, the Cogressioal Ac-
auntzbility Act (C rmJlresaoEnmIJm of the gplication of
this bl o te branch. This kil does ot amend any act

thet gplies o tre legslaﬂebrarm
VIIl Section-by-Section Analysis

Srction 1. short title
The dort titke of the Act B “‘Asthhmatic Sdool Childrens Treat-
ment and Health Management Act of 204°.

Section 2. Findings

The Sectian 2 reviens the fardings of the Congress with regoct
o prevalence of asthma, and the 1 of this dwonic dissese n
the use of health care Edilities, at sdmls, and asla
The ssctian reviens the cunrant status of regulation N states and
problems encountered l:y dildren who atted sdols tet do ot
allov self—management of asthma. These problers, N addition ©
missed sdool days, irclude many instances of illress, emergency
room dits, izatin, nnd ceath. The sectian provides a ra-
tiasle for the bl

Section 3, Preference for States that allow students to self-admm-
ister medication to treat asthma and anaphylaxis

Ssction 399L of the Rublic Health Sarviee Act (&2 U.S.C. 2300)

5 anended redesigrating Subssction (@) as sUssectian ) and
|rsert|rgaﬂ(?/ sl:)sectlorg(c)asjm:tgm@tmmlwbg}e

low
ThrgSecretary,na/\ardl any uder this ssctian or
oﬁergmtﬂatsasmra—readed a6 determined by the
0 a State, dull give preference o any State that Stashies
aitaia The State must requreeach pbllcelenmtaryamlssc—
ondary sdol o gratt an authorization far seH-adhninistraan of
nHjI(EtIO”I N acoordance with a wrirtten treatment pllan
t?/ﬁelmlmcarepmtmga’ with documentattion
ujlrgdoaments related © lenlity. The autiorization
such as before-sdool and

afta'—simlan/rms. plmrrustberelm/edanallyar‘udﬁe

back up medication, IfFprovi parets or guardians, must be
IeptapasumTtSsTmlnalcg')ﬂ/tlm essily aocessible O the stu-
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dent inevent ofan . The autiorization must be effective
anly for tre same sdol the same year farwhich it it grarted
ana renewed by the parent or guardian each subsequent sdool

)G'al!h"e sectian willl be gplicable after 9 months from the date ofen-
actment to allov States 1o pess goprgpriate lagiskation.

Section -1 Sense of Congress commending CDC for its strategies for
addressing asthma within a coordinated school health pro-

grams
The secticn commends the CDC_for idenafyirg and areating
les Tor addressing asthma with a coordineted sdool pro-

gram for sdols o address asthma and encourages all sdols
review these plicies 1o meet the needs of thelr student popullation.

IX. Changes in Existing Law

In ogir_pliame with rule XXVI paragraph 12 of the Standing
Rules of tre Seate, the follomving provices a print of tre statute
or tre part or section thereof to e amended o replacd (edstirg
law proposed o e anitted senclosad N bladk bradets, new mat-
ter s printed N iEic, eqastirg law inwhich no change 15 proposed
isshown in raven):

PUBLIC HEALTH SERVICE ACT

e H e 4 - * -

FART P—ADDITIONAL PROGRAMS

SEC. 1991-. CHILDREN'S ASTHMA TREATMENT GRANTS PROGRAM.

(a) Authority To Make Grants—
(1) In general.—* *

id) Preference for States That Allow Students To Self-
Administer Medication To Treat Asthma and Anm liiylaxis.—

() PREFERENCE.— The Secretary, in awarding any grant
under this section or any other grant that is asthma-related las
determined by the Secretary) to a State, shall give preference to
any Stale that satisfies the following:

A IN GENERAL. -The State must require that each pub-
lic elementary school and secondary school in that State
will grant to any student in the school an authorization for
the self-administration of medication to treat that student's
asthma or anaphylaxis, if—

() a health carc practitioner prescribed the medica-
tion for use by the student during school hours and in-
structed the student in the correct and responsible use
of the medication;

(ii) the student has demonstrated to the health carc
practitioner for such practitioner's designee) and the
school nurse (if available) the skill level necessary to
use the medication and any device that is necessary to
administer such medication as prescribed;
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fiii) Ihe health carc practitioner formulates a written
treatment plan for managing asthma or anaphylaxis
episodes of the student and for medication use by the
student during school hours; and

(iv) the student's parent or guardian has completed
and submitted to the school any written documentation
required by the school, including the treatment plan
formulated under clause (Hi) and other documents re-
lated to liability.

ID) Scope.—An authorization granted under subpara-
graph (A) must allow the student involved to possess and
use his or her medication—

(i) while in school,

Hi) while at a school-sponsored activity, such as a
sporting event; and

(Hi) in transit to or from school or school-sponsored
activities.

IC) DURATION OF aVTHOIUZaTION.— An authorization
granted under subparagraph (A)—

() must be effective only for the same school and
school year fro which it is granted; and

lii) must be renewed by the parent or guardian each
subsequent school year in accordance with this sub-
section.

(D) Backup medication.— The State must require that
backup medication, if provided by a students parent or
guardian, be kept at a student's school in a location to
which the student has immediate access in the event of an
asthma or anaphylaxis emergency.

(£) Maintenance OF information— The State must re-
quire that information described in clauses (Hi) and (iv) of
subparagraph IA) be kept on file at the student's school in
a location easily accessible in the event of an asthma or an-
aphylaxis emergency.

(2) RULE OF CONSTRUCTION.—Nothing in this subsection ere
ates a cause of action or in any other way increases or dimin-
ishes the liability of any person under any other law.

(3) Definitions.— For purposes of this subsection:

(At Elementary school and secondary school.— The
terms ‘elementary school' and 'secondary school' have the
meanings given to those terms in section 9101 of the Ele-
mentary and Secondary Education Act of 1965.

(B) Health CARE PF\CTITIONER.— The term 'healln care
practitioner' means a person authorized under law to pre-
scribe drugs subject to section 503(b) of the Federal Food,
Drug, and Cosmetic Act

(C) MEDICATION.— The term 'medication’ means a drug
as that term is defined in section 201 of the Federal Food,
Drug, and Cosmetic Act and includes inhaled broncho-
dilators and auto-injectable epinephrine.

(D) Self-administration.— The term ‘self-administra-
tion’ means a student's discretionary use of his or her pre-
scribed asthma or anaphylaxis medication, pursuant to a
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prescription or written direction from a health care practi

tioner.
* * * * * * *
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Asthma Inhalers in Schodls: Rights of Students with Asthma
to a Hee Appropriate Education

Sherry Everelt Jones. PhD. JD, MPH, and Lani Wheeler MD

Students who possess and
solf-administer their asthma

medications can prevent or re-

duce the severity of asthma
episodes. In many states, laws
or policies allow students to
possess and self-administer
asthma medications at school.

In the absence of a state or
local law or policy allowing
public school students to
possess inhalers and self-
medicate to treat asthma, 3

federal statutes may require
public schools to permit the
carrying of such medications
by students: the Individuals
With Disabilities Education Act,
Section 50d of the Rehabilita-
tion Act of 1973, and Title Il of
the Americans with Disabilities
Act. Local policies and proce-
dures can be based on theso
federal laws to ensure that stu-
dents with asthma can take
their medicines as needed.
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MORE THANG6 MLLION AVERK
CAN children aged younger than
18 years have asthma, making it
one of die most common
chronic diseases among chil-
dren 11n 2001, more than 4
million children younger than
18 years had an asthma episode

m Ihe previous year (a rate of
57/1000). suggesting that many
young people with asthma may
not have their asthma under
control.1As many as an esti-
mated 14M&ofall American
children experience some level
of limitation owing In asthma,
such as an inability (or limited
ability) lo engage in school or
play activities2 Young people
with asthma miss an estimated
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14 million days of school each
year because of the discos* .
uiul some children's school per-
formance consequently suffers.*
Provided parents or guardians
and n health can- provider,
preferably with input from the
child's school and especially the
school nurse, deem it appropriate
for a student lo self-inedicate and
have granted authorization, il is
beneficial lo students with
asthma to have unobstructed ac-
cess to their medication before,
during, anil alter school.' " Stu-
dents who self-admmisler iheir
asthma medications can prevent
or reduce the severity of astlinui
episodes alowever. some schools
perhaps as part of a drug use
prevention program or m hopes
of minimizing liability elnims, do
not allow students to cany their
inhalers m school ' In 2000.
students were allowed to sell-
medieate with prescription nt*
lialeis in 68% ol all schools na-
tionwide (79% of middle/junior
and senior high schools).t
Restrictions on students carry-
ing their inhalers may preclude
the immediate use of medication
at the onset of symptoms For ex-
ample. the room m wlueh the
medication is kept may he loo lar
from die student's classroom or
playing held, some students may
believe it is too disruptive to go to
another part ol lhe school build-
ing to lake their medication,"
ami many students are embar-
rassed about needing to take
medications. 22 Restrictions on die
use of inhalers may ultimately
compromise medication adher-
ence, ir "tense the ask of a lull-
blown asdima episode, and cause
unnecessary suffering, emergency

GOVERNVENT. PCLTICS. AND LAWV

treatment and asihnio-relolod
school absences2""

In 2000, approximately 223
dulda*n aged o through 17 years
died as a result of asthma (a rate
0f0.3/100000y 1 Furthermore,
usdimn results m substantial in-
creased use of the health care
system In 2000, children aged 0
through 17 years had an esti-
mated 4 6 million asthma-related
outpatient visits to dortors' of-
fices and hospital ou(patient de-
partments (a mle of 649/10000),
approximately 728000 asthma-
related emergency department
visits (a rate of 104/10000), and
approximately 21 ooo asthma-
related hospitalizations (a rate of
30/10000)1Asthma-related
missed school days among chil-
dren aged 5 through 17 years le
suited m an estimated cost of
$726 | million in caretakers’
time lost from work "

By knowing the rights of stu-

dents with asthma, school admin-

istrators, educators, physicians,
and other health care providers
ran help ensure (hat students
have appropriate access to med-
ications This article explores
state laws and policies that
allow students to eariy and self-
administer asthma inhalers m
school ami federal statutes that
limy, under certain circum-
stances. require schools to allow
students to do so

STATE LAWS AND POLICIES
ALLOWING INHALERS

As ol April 2004, 38 states
allow self-medication among slu-
dents al school Twenty-three
stales (Alabama,,s Delaware.w
Florida. Georgia,Z Hllinois,

My 2004.\d 94. No 7 | American Jourmal of Public Health

Kentucky,*" Maine, A Massachu-
setts,22 Michigan.zs Minnesota2'
Mississippi.2 Missouri, New
[lampshire.zz New Jersey,2 New
York.2' Ohio,3' Oklahoma.at
Rhode Island.z Tennessee
Texas," Utah." Virginia," and
Wisconsin 7| have enacted legis-
laUon specifically to allow stu-
dents with asthma to possess and
sclf-adimmstcr inhaled asthma
medications while at school.
These laws require parental con-
sent and permission from a phy-
sician or other health care
provider. Also, the School 1lealth
Policies and Programs Study
2000 found (hut an additional
10 States (Kansas. Louisiana,
Maryland, Nebraska, New Mex-
ico. North Dakota, South Car-
olina, South Dakota. Vermont,
and Washington! have adopted
policies allowing students to sell-
inedicate at school with prescrip-
tion inhalersFive other states
(California. 1Connecticut,4" Indi-
ana." lowa,«and Oregond)
have laws broadly providing lor

the sclf-admimstraUon ol medica-

tions Because slate laws ore
often changing, interested read-
ers can access the National Con-
ference of State Legislatures Web
silc lo monitor legislative action
related to asthma, including
sel(medication laws (http //
www ncsl org/programs/esnr/
osthmainain.htm)

ASTHMA AS A DISABILITY:
FEDERAL STATUTES

In tin- absence of a stale or
local law or policy allowing stu-
dents to possess inhalers and
self-medicate, health care provid-
ers and parents might be able to

use 1of 3 federal statutes Unit,
under certain circumstances, will
provide the legal justificalon re-
quiring schools to allow students
widi asthma to do so Those laws
are the Individuals With Disabili-
ties Education Act (IDEA). Sec-
turn 504 ol die Rehabilitation
Act of 1973 (Section 504), and
Title Il of die Americans With
Disabilities Act (Title Il of ADA)

INDIVIDUALS WITH
DISABILITIES
EDUCATION ACT

The purpose of IDEA is lo
(Nirtially fund states to develop
special education programs "to
ensure dun all children widi ills-
abilities have available to them a
free appropriate public education
that emphasizes special education
and reluted services designed to
meet their unique needs and pre-
pare them for employment and
mde|H'iideut living - 4

IDEA applies only to children
who meet Ihe definition ol u
childwithacisatality; lim is. a
child widi "mental retardation,
hearing impairments (including
deafness), speech or language im-
pairments. visual impairments
(including blindness), serious
emotional disturbance (here
mallet referred to as emotional
disturbance), orthopedic impair
tnonts. autism, traumatic brain in-
jury, ather heglthinpaiments, or
specific learning disabilities, and
who, by reason thereof needs
special education and related ser-
vices" (italic added) 44

Tlie implementing regulations
further define Cther Tealth i
PUINTeNt as “having limited

strength, vitality or alertness, in-
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(hiding n heightened alertness to
environmental stimuli, that re-
sults in limited alertness with re-
spect to the educational environ-
ment, that-(1) IScLeto(hnmicar
mute heglth.. rtms Shes
.and (ii) Adversely
affects a child's educational per-
formance (italic added) "4t
To he classified as disabled
under IDEA, a child with asthma
must fall under the atherreatth
Imuam "tralrgrny and require
special education because of the
asthma or hove some other dis-
abling condition under IDEA
and require special education be-
cause ol that disability In either
case, modifications must he made
(or that student that are deter-
mined necessary by the child's
individual education program
team and allow the student to re-
ceivo a “free appropriate public
educauon” filefined as education
and related services provided at
the public's expense, which meet
the standards of the stole educa-
tional agency, include an appro-
priate preschool, elementary, or
secondary school education in

the stale involved, and are consis-

tent with the student’s individual
education planZ’), including "re-
filled services" designed to meet
the child's unique needs 44,I' 4'
Such related services might in-
clude allowing a student to carry
an asthma inhaler

SECTION 504 OF THE
REHABILITATION ACT
OF 1973

The purpose of Section 5(14 is
to eliminate discrimination on
the basis of a disability: "No oth-
erwise qualified individual with a

14 Government. Politics, and law

disability in the United States
shall, solely by reason of her or
his disability, be excluded from
die participation in. be denied
Ihe benefits of. or he subjected to
discrtmmaUon under any pro-
gram nr activity receiving led
eial financial assistance
Under this law, disability is more
broadly defined than under
IDF.A and. consequently, covers
a large number of youths with
disabilities who attend federally
funded programs not covered
under IDEA The federal regula-
tions promulgated under Section
504 define a disabled person as
one who ‘(ij has aphysical or
mental impairment which sub-
stantially limits one or more
major hie activities, tu) has a rec-
ord of such an impairment, or
(iii) is regarded os having such an
impairment  The term physical
im/uiirmeiit encompasses respira-
tory disorders or conditions
Major life uttinties refers lo func-
tions such as caring for oneself,
breathing, and learning " Section
504 is broader than IDEA be-
cause it apjilies to not only the
(< iion jirogram, hut also to
i ‘N nonacademic and extracur-
ricular activities' «4

As with IDEA, the regulations
promulgated underSecUon 504
require school districts lo provide
u five apliropnate public educa-
tion" lo children with disaluli
lies" In the context of Section
504, this requirement means
that “the provision of regular or
Sfiecml education and related
aids ami services  designed lo
meet individual educaUonal
needs ol handicapped persons
(must be as adequate as those
designed to mectj the needs ol

Peer Revieved | Joneset d.

nonl, mdirappod persoas

Of note, some case law is in con-
flict with the Section 504 n-gula-
Uoiu requiting a free approjiriate
rduralon Some courts, includ-
ing the US Supreme Court, have
lii'lil that Section 504 ™ > not
unjiose an obligation  a free
appropriate public education de-
spite federal regulations Wthe
contrary ” What (his conflict
means for lullin' lawsuits is un-
clear In accordance with the lan-
guage of Section 504. courts
consistently hold, however, that
Section 504 requires that schools
make reasonable accommoda-
tions to allow disabled students
to gum equal access to educa-
tional opportunities provided al
tiiul school

TITLE I OF IHE AMERICANS
WITH DISABILITIES ACT

ADA extends Section 504 lo
public accommodations m the
private sector and stale and local
jiuhlic agencies that do not re-
ceive federal luudmg (liu discus-
sion of which is beyond the
scope of this article)5" In the
context ol disabled students at-
tending jmblic schools. Section
504 and Title* Il of ADA are
similar Title Il of ADA prohibits
any public entity (e g, public
sellouts) from discriminating on
the hasis of a disability v¥° Con-
gress intended Title 1l of ADA
and its implementing regulations
to he consistent with Section
504 mm-j “though die federal
regulations and the US Depart-
ment of Education. Office for
Civil Rights have mlegireled
Section 504 more broadly than
Title Il of ADA M Under hoth

Section 504 and Title n ol ADA,
recipients of federal funds and
public cnhUes must address die
disability-related needs of dis-
abled students so they carl par-
ticipate ui services or programs
to the extent necessary to avoid
discrimination ' The definition
of cisability under Title Il of
ADA is identical to that of Sec-
tion 504 Under lhe regulations
ol Title 11 ol ADA. u school must
"make reasonable modifications
in policies -+ A school dial re-
fuses to administer medication
hecause of a student's disability
would bo in violation of Title Il
of ADA.4*

HOW THESE FEDERAL
STATUTES HAVE BEEN
APPLIED

A clear demarcation indicating
at what point a child's asthma
rises lo tile level of a disabling
condition is not available Pre-
sumably, when u child's asthma
significantly mtoi ."les with
breathing, the child would be
considered lo have a disabil-
ity Parents and the child's
health care provider, ulong with
teachers, the school nurse, and
other school officials, are in the
host position to evaluate the ef-
fect a child's astimm has on a
child's health and academic per-
formance Oilman and Schwab
recommend that health jirofes-
sionals document the following
(1) how till- disability interferes
with 1 or more life functions |e g .
breathing, leaming), (2) how die
disability affects the student's
functioning (eg, energy level, ex-
ercise needs, medication effects,
etc); and (3) what individualized
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supports or accommodations in
school the student requires in
older to access an appropriate
education M"'p37L

When a child's asthma is dis-
abling to the extent that the child
needs "special education and re-
lated services,"4*'Ih under IDEA
a school is obligated lo oiler that
student sufficient specialized ser-
vices (eg, allowing a student lu
carry tui asthma mimler) so that
the student may benefit from his
or her education5LH During
2000-2001. the US Department
of Education estimated dial
292000 children aged 3 to 21
years were served under IDEA
as a result of a disability catego-
rized as “other healdi impair-
ment *The US Supreme Court,

in Conir Rapick ty
Sood Distrmi' Gt [ estab-
lished that under IDEA, those
services may go as lar as provid-
ing a full-time, one-on-one nurse
or health assistant "h Il a student
lias no other disability and dir
student s asthma does not alfert
his or her educational perform-
ance, IDEA docs not apply ™’
However, students who need ac-
cess to an asdimn inhaler be-
cause then asthma places a sub-
stantial limitation on major life
activities (ie,, the child is dis-
abled because ol Ills or her
medical condition) hut do not
need special education remain
qualified under Section 504 and
Title Il ol ADA**" and may
avoid being labeled us children
who need special education

To succeed in a Section 504
oi Title Il of ADA claim alleging
that an accommodation was nol
granted, the claimant must show
that tire acconmioduuon was de-

nied because ol the students dis-

ability (i.. was discrimina-
tory)v'" 7L In Ht Hlga,
Hemertury Schod Oistrict £ 9
the school district refused to ei-
ther administer or ensure that
the student took asthma medica-
tion prescribed nnd filhal by a
naturopathic physician70 Instead,
the school offered to allow a
family member lo administer the
child's medication In refusing to
administer the medication, the
school district was following &
state law that prohibited the ad-
ministration of medication unless
the prescription was filled by a
pharmacist In that case, the
court upheld the policy because
the refusal applied to all students
regardless of disability status
Similarly, in Delfordv
of eclcation of thefinguson:
[ [ irsMirt School Districtss and
llavis e Furos lloivt ool
Oidridt schools refused to ad-
minister a prescription medica-
tion (methylphenidate (Ritalin)
(or attention deficit hyperactivity
disorder) because the doses ex-
ceeded that recommended by
the Frysicias Desk Reference
Until school districts had policies

prohibiting schools from adminis-

tering such prescriptions, al-
though bdlh were willing to let a
pit -ill or designee come to the
school to administer the medica-
tion The schools argued that the
policies were to protect students’

health and minimize potential lia-

hility Courts in both cases lon 4
iliat because the school policies
were neutral and applied to all
students regardless of disability
status, no discrimination hod
taken place Deftord Davis, and
EBare examples of situ-
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ations in which die claimant
could not show that tile school
district's refusal to accommodate
the child was based solely on a
disability, therefore, no violations
of Section 504 or Title Il of
ADA were found 1,7071
Although some school poli-
cies dial forbid stall to administer
medications to students have been
upheld by courts if uniformly ap-

plied, it is unlikely dial a “no med-

ications" policy (i.e, a jioliey dial
deiues die administration of any
and all medicaUons ul school) g>
plied to all students would stand
up m court because those policies
have the efle<\ of denying dul
dren widi disabilities die free ap-
propnnte public education lo
which they are entitled under
IDEA and perhaps Section 504.
or reasonable accommodations
under Section 504 and Tide Il of
ADA "*TZIL A free appropriate
public education must Iv specifi-
ially designed to meet the unique
needs of die child.”land conse-
quently, ivlulcd services, including
medications, must accompany that
design Likewise, under
Section 504, healdi services pro-
vided as part of relaied services
must he individually evaluated
and prescribed.**

INDIVIDUAL EDUCATION
PROGRAMS

Under IDEA, a 'child with a
disability" must he provided with
an appropriate individualized ed-
ucational program (IEP)" 7 Fed-
eral regulations pn nmlgatcd
under Section 504 indicate diat
schools may use IF.Psor other
plans as a means of meeting free
appropriate public education re-

gmr nents included in those reg-
ulations% (whether Section 504
includes such requiremenLs is
less clear57), An IEP is a written
statement designed to identity a
child's educational needs and
other programs and related ser-
vices the child requires to
progress in tiic general curricu-
lum " " IF.Ps are developed by an
IEP team that typically includes
Ilie disabled child's parents, regu-
lar and sjiecial education teach-
ers. and other representatives
from the local education agency
who are best suited to assist the
elnld m meeting his or her edu-
cational needs 1LA school nurse
limy be part of the IEP team
when school healdi services (eg,
administration of medications)
are necessary.™ Tins team, cre-
ated specifically for each individ-
ual child, ensures dial all aspects
ul the child's educational and re-
lated services needs are tailored
to that child Dus team, along
widi consultation from the child's
healdi care provider, is best
equipped to determine on u
case-by-case basis whether GK
medication using asthma inhalers
is appropriate

For students widi uslimiu, an

plan (Table 1)

isan appropriate jmrt of an IEP '
[lealth care providers give in-
structions on how best to man-
age die child's asthma during Ihc
school day For a student widi
asthma, it is helpful if part ol the
IEP (or 504 plan or individual
healdi service plan or asthma
management plan) includes spe-
cific information about where,
when, and how each asthma
medication is lo he taken, includ-
ing when medication possession
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TABLE 1-Elements of Typical Asthma Management Plan
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Allergy & Asthma Network

Mothers of Asthmatics

February1,2005

The Honorable Kevin Meyer
Alaska House of Representatives
State Capitol, Room 515

Juneau, AK 93801

Dear Representative Meyer:

Founded in 1985, Allergy &Asthma Network Mothers cf Asthmatics (AANMA) strives to eliminate suffering
and death due to asthma and allergies through education, advocacy, community outreach, and research.
For the last decade, the organization assisted state and federal lawmakers to secure students’ rights to
carry and self-i dminister prescribed lifesaving asthma and anaphylaxis medications while at school and
school-sponsored activities. Today, we thank you for your leadership in sponsoring HB 85, potentially
lifesaving legislation for Alaska students living with asthma and anaphylaxis.

Breathing is a right, not a privilege. Physicians prescribe lifesaving medications to patients, and with
parental support, train students how to use these medications in a life-threatening emergency. However,
not all schools protect students' rights to carry and self-admmister emergency medications. Tragically,
inconsistent school policies have led to student deaths across the country. Inmany cases, it has taken a
student's death and subsequent lawsuit to prompt statewide legislation protecting students’ rights.

On October 30,2004, President signed HR 2023, the Asthmatic Schoolchildren’s Treatment and Health
Management Act of 2004, into law. States with laws protecting students will receive asthma-related funding

preference from the federal government.

Bill HB 85 will qualify the state for this preference, create a uniform self-administration policy for all Alaska
scnools, and enable students to focus on learning. Alaska will join the nearly 20 states currently protecting
these vital student rights. We commend you for your leadership and support of Alaska students living with

asthma and anaphylaxis.

On behalf of students who just want to breathe, thank you!

With warm regards,

Mariss' Magnetti ~ Sandra Fusco-Walker
Advocacy Network Coordinator Patient Advocate

2751 Prosperity Avenue. Suite 150, Fairfax, VA 22031 + T 800 878.4403 or 703 641.9595 F 703.573 7794 « www.aanma.org
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The 52 member districts of Tin

Bi"

School Boards United

11in district forums dunng the AASB Legislative

Aly-In on February 13, 2003 and considered the following bills pending before the Alaska Legislature:

| BRVTop*c

Education Pudding
HB 1 - Base Stvdeat Allocation increase

?ERS/TRS funding (inside foundrhon)

Karly Funding
HB 20, SB 13, SB 23

Until administrativenpnau
SB 57

School Contraction Debt
HB 13

School Safety
HB 41 Min. 60 diy* fa- assault

HB 88, SB 65 Waive nunca* into adult .'nun

SB 10 Remove cap on damage awards foi
vandalism

Student Health

HB 3« ScoJoom test*

HB 85 Sctf-admh>itet drugs

SB4 SB 35 Ftnl aid rlacaes
SB 48 Psychotropic Drugs
HB 128 Physical fitness task force

Teacher Recruitment
SB 24, SB 31, SB 61

REAAA ral Distriels

84,995 miramum level in
PY06, but not adequate

Support
Support, but need option of

supplemental
Oppose
Support

Support

Monitor

Monitor

OppPOaL...eereririre

Support
Oppose

Oppose

Monitor
Support

MunidpalHlaa

84,995 minimum, but not
adequate

Support

Support March 15, but need
option of supplemental

Oppoae
Support
Support

Support

Support

Oppose
a g
Support
Oppose

Ojpoie

Monitor
Support

Large Dtslriru

84,995 nuoirnum, but not
adequate

Support
Support, but need option of

supplemental
Oppose
Support

Support

JdouMcu

Support

Oppose"

Support
Oppose

Oppose

Oppose
Support
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I Edinllio Funding
| HB 1

PfcRS/TRS funding

Entr Funding
HO 20, SB 13, SB 23

UoM Adnbltintlvt
Expenses

SB 57

Schoo) Coealrurlian Debt
HB 13

School Safely

HE 41.HB88.HBd5.5u
10

Student Health

HB 85, HB 3, SB 4, SB 35,
SB48, HB 125

Teacher Herrudlnwnf
SB 24, SB 31, SB 61

Talking Points on Education Bills

54,995 minimum needed lo provide education mandated by NCLfiand higher cods
Conftnue Ihe positive niveatii>eni fiend line established in 2004

Districts already burling ftom yean of undei-funding

Many distticli abrady al local funding cap

Federal education cut* and under-funding will impact school*.

Appreciate governor ‘a initiative to fund it 100 petcenl; keep inode formula

Good idea to help dioiicl planning, but when tevenun are available late in session, education should be at the table

30 petoenl ceiling it abeady unrealistic; 32 distirctssccured waivna this year

Distndi have idmlrfird S580 milhon in consfcuctan needs; governor requeuing only 530 million m FY 06 school
trpans

School employees matt be protected and oci schools must be safe from violent acta. Bui legislative should be
careful about removingdiscretion horn the hands of xliocd ofTicisls and the courts.

Districts are tkjflirfi about more unfunded mandstes front the state and fodcral govemmenL It makes sente to aForv
'..fedenta to carry and aeK-adauniUer adrtgy and asthma d»ags(HB 85) We wiH monitor other hsQs a* ibey move *
through 10epSOTW oo e

Reliir-iehme lawtias helped many districts cope with petsoone] emergenciei A teacher shortages. Coal lo lhe
I[dtmnenl program fast been nnniauJ. 1t’s a local option thaf shoald be extended.
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Testimony of Patricia Senrer MS, RN, ANP
Chair Legislative Committee

Alaski Nurses Association

HB 85

February 15, 2005

The Alaska Nurses Association would like to express their support of [iB 85. “an Act
relating to self-administration and documentation of certain types of medication

prescribed to a child attending school”

The Nurses Association cmsiled a copy of this Bill to nurses throughout the state. The
responses we received back were all supportive of the legislation
¥

This legislation mandates a practice that has already been in place in the Anchorage
School District, so there has been practical experience with implementation ofthe Bill’s
mandates. The school nurses we consulted on both the elementary and high school level
stated that they had not encountered any serious problems with student’s carrying their

own medicatioa

We did receive numerous comments that some student's, with more serious disease,
should be required to also have an inhaler left with the school nurse. As you might
imagine, student’s frequently forget to bring their inhalers to school, or the inhalers run
out of medication and the student forgets to teli their parents. There must be some
corollary to Murphy’s law that when the student forgets their inhaler is when they need it

most.
It might be advisable that a section be added to the bill that would allow the school

district to require a student to provide a back-up inhaler to be left in the office. Most
school’s already have back up epi pens on hand because they can never tell which student

might have an anaphylactic reaction to something in the environment.

Thank you for this opportunity to respond to this bill.


http://www.tkoursa.ori

National Association ofSchoolNurses

POSITION STATEMENT

Epinephrine Use in Life-Threatening Emergencies

HISTORY:

An iIncreasing number of students and school staff have life-threatening allergies.
Exposure to the affecting allergen can trigger angphylaxis. Anaphylaxis requires
prompt medical intervention with an injectaan of epinephrine.

DESCRIPTION OF ISSUE:

Avoidance, early recognition, and prompt treatment are essential to the
management of Irfe-threatening allergies. There are students and school staff
who have known life-threatening allergies, as well as those who have not been
icntafied. Prompt intervention with epinephrine svtal to saving Ines.

RATIONALE:

Medication and emergency policies inschool districts must be developed with the

safety of dll students and staff nmind. Easy access 1o < id correct use of
epinephrine are necessary to avoid life-threatening coplications.

CONCLUSION:

It is the position of the National Association of School Nurses that school nurses
supervise the management and treatment of life-threatening allergies. The s=H-
managed adninistration of epinephrine should be evaluated on a case-by-case
basis by the school nurse, the paret, the health care provider, and the student.
Wrirtten permission from the parent and health care provider must be obtained for
students with known life-threatening allergies who will self-medicate.

An individual health care plan that includes continuous monitoring, emergency
plas, and evaluation should be written by the school nurse and maintained for
every student with prescribed epingphrine. The school nurse should provide
training for school staft nthe recognirtion of life-threatenirng allergic reactions and,
iFappropriate, in the adninistration of pre-filled, single dose epinephrine
prescribed for these students.

School districts must establish direction for handling episodes of anaphylaxis n
students and staffwith no previous history of life-threatening allergies. State laws



pertaining to nursing practice willl impact the need for protocols or standing
orcers.

References/Resources:

Gold. M.S. and Sainsburg, R. "First Aid Anaphylaxis Management in Children Who Were

Prescribed an Epinephrine Autoinjection Device %E I-Pen)"; Journal of AIIer% and Clinical
Immunology. July 2000: 106(1 Pt. 1): 171-6, Clt IDS PM1D: 10887321 Ul: 20347070.

Weller, John, ‘Anaphylaxis in the General Population: A Frequent and Occasionally Fatal
Disorder That is Undér Recognized®*, Journal of Allergy and Clinical Immunology, August 1999,

part 1 vol. 104, No. 2, p271-273.

5)5bs.7 S. D. and Baker, M.D., "Anaphylaxis in Children: A Five Year Experience", Pediatrics 1997,
£7.

Masoud, Froydi, Alshedri, Mohammed, Hummel, David, and_Chaim M. Raifmon, "Anaphylaxis
and Epinephrine Auto-Injector Trammlgoz Who Wil Teach the Teachers?" Journal of Allergy and
Clinical Immunology, July 1999, vol. 104, No. 1, p. 190-193.

Am%rzican Academy of Allergy, Asthma, and Immunology. 611 East Wells Street, Milwaukee, W

Asthma and Allerg Foundation of America (AAFA), 1233 20th Street, NW, Suite 402,
Washington, DC 20036.

www.SchoolAsthma.com

Adopted: November, 2000
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N ational Association ofSchoolNurses

1416 Park Slreet. Suite A
Castle Rock. CO 80106
303-663-2329 -

303-663-0403
W Free: 866-627-6767

POSITION STATEMENT
The Use ot Asthma Inhalers In the School Setting

HISTORY:

The number of diagnosed cases of asthma is increasing each year. Inhaled Medication is frequently used
to manage the condition and treat acute exacerbation.

DESCRIPTION OF ISSUE:
Early recognition and prompt treatment of symptoms are vital to the management of asthma.

RATIONALE:

School district medication policies must be developed with the safety of all students in mind. Easy access
to and correct use of asthma inhalers are necessar)(, to avoid serious respiratory complications sécondary

to acute exacerbation and to improve the quality of life of students with asthma.

CONCLUSION:

It Is the position of the National Association of School Nurses to support the sel--management of asthma,
" eluding the use of prescribed, inhaled medications on a case-hy-case basis with parent, physician, school
nurse, and if appropriate, student involvement. Self-managed administration of inhaled medication for
asthma must be evaluated bly the school nurse, Written pérmission from the parent and phP/smlan must be
obtained. A written individual health care plan that includes continuous monitoring and evaluation by the
school nurse must be maintained for every student who self-administers prescribed inhaled medications.

Adopted: June 1993
Revised: June 1999
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Medication Survey i '
A survey of Alaska school district* shows no consistent policy In
allowing students to carry and administer their own medication for
asthma and anaphytactic episodes. And while 14 districts indicated
suppcrt for such a policy allowing seif-admintetration of medication,
nine cistricts expressed opposition.

» . »
The survey by AASB was conducted following ir,Reduction of House
Bill 85 requiring public schools to permit students to administer their
own medication for asthma, anaphylaxis (allergic reactions to food or
insec. bites) and other potentially life-threatening illnesses.
Spon jorod by Rep. Kevin Meyer, R-Anchorage, the bill requires
written authorization from a parent or guardian and a health care

provider. .
Ten districts that responded to the survey said they currently allow
students to carry and use asthma inhalers and/or an autonnjector
syringe. Several require parental or physician permission.

4

Eleve n distncts reported requihng students to keep any such device
In the custody of a school nurse or other trained <jtaff member. Two
d8tri<"s allow Inhalers but not syringes, while three allow auto-

injeciors but not Inhalers. .

Whe i asked Ifthey would support a measure such as HB 85, nine
distri:ts indicated no. One district said they were currently in a
dispute with parents demanding that staff administer insulin to their

child

Among the 14 districts that indicated support for the bill, one district
said it would welcome any law absolving their schools of liability for

students treating themselves.

"The inhaler is much easier to administer, and all but the very
yourgest of students know how to use them and they keep them at
their desks or in accessible lockers,” the district reported.

- j
HB ]5/vas referred for the Health, Education and Social Services
Corr mittee and the Judiciary Committee.
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DUE DATE: 02AW05

Legisliiion (House Bill 85) has beea introduced to require public schools to allow
sender s to self-administer medication for the treatment of asthna, anaphylaxis

(ullergC reactions to insect bites or food) and other potentially life-threatening
illness*s. The bill contains various requirements for written authorization from

parent:, and healih-cart professionals, aswell as assurances that schools will not
be held liable for any misuse of the medication.

In prj-aration far public hearings on te hill. AAsB s taking a Quick survey 10
answer the following questions: |

1 Isityourdistrict policy for students who cany an asthmainhaler or auto-injector
ayringe to aim those devices into the schodl office or nursing station?

Asthma Inhaler  Yes B No

Auto-injector Syringe Yes No

« »

2. Ifyestoeither, who is authorized to dispense such medication’?

School nunc Office ace. L
Secretary Classroom teadher
Site administrator COther J

3. Has your district had any recent incidences in which a student bad a severe
asthma attack or anaphylactic episode? Canyou describe the circunstances
briefly? _

4. \Wbuld your district support achange in state law that allows students to carry and
self-administer medication with an asthaiinhaler or aglf-iryector ayringe?

Yea No

r
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Changes to HB 85 in CS HB 85 version 24 LS 0367\Y

HB 85

1) Page 2, line 19:
“shall be permitted to carry an inhaler..”

2) Page 2, line 20—26: Underlined deleted
“times as long as the pupil does not
endanger any person through the misuse
of the inhaler. Misuse of an inhaler
includes exceeding the prescribed dosage
of the medication. An inhaler includes
metered-dose. breath-activated, and dry
powder inhalers, and spacers and holdin |
chambers, (d) The school may confiscate
a self-administered medication if a pupill
misuses the medication.”

3) To page 2, iine 27-28: replaced
"advanced nurse practitioner  public
health nurse.”

4.) Not included in MB85

CSHB 85

1) To page 2, line 19: Inserted
“shall be permitted to carry and store
with the school nurse an inhaler...”

2.) Page 2, lines 20-24: replaced with
“times, (d) If a student uses the student's
prescribed medication in a manner other
than as prescribed, disciplinary action
according to school codes may be
imposed upon the student. The imposed
disciplinary action may not limit or
restrict the student's immediate access to
the student’s prescribed medication.”

3.) Page 2, lines 25-26: Ieplaced with
“licensed nurse”

4.) Page 2, lines 26: added
“pharmacist”

Prepared by Representative Meyer’s Office



Changes to HB 85 in CS HB 85 version 24-LS 0367\F

HB 85

1) Page 1, line 8-
*,or other potentially life-threatening
illness..”

2.) Page 2, line 3-
“is able to self-administer the medication
safely.”

3.) Not included in HB 85

4.) Not included in HB85

CSHB 8

1) Page 1, line 8 -
Deleted - or other potentially life
threatening illness.”

2.) Page 2, lines 2-4 -
Added - “has demonstrated to the health
care provider the skill level necessary to
administer the medication as
prescribed.”

3.) Page 2, lines 10-12 -
Added: “(5) a written treatment plan for
the pupil for managing asthma or
anaphylaxis c; isodes and a list and
dosage of medication needed during
school hours that is signed by the pupil’s
health carc provider; and"

4.) Page 2, lines 13-14 -
Added: “(6) any oiher documentation
required by the school that is consistent
with this section.”

Prepared by Representative Meyer's Office



SENATE COMMITTEE REPOR1
DATE: 3/16/05 FURTHER:  Judiciary

DATE TURNED
INTO OFFICE:

Health, Education and Social Services Committee considered CS FOR HOUSE BILL NO. 85(JUD)
HB 85 PRESCRIBED MEDICATION FOR STUDENTS

"An Act relating to self-administration and documentation of certain types of medication prescribed to a child
attending school."

and recommends: Senate Bill:
. ] Same Title
[ 1 be replaced with CS ({ 1 New Title
[ 1 adopt previous CS (Mouse Bill:
[ 1 Same Title
[ 1 attached amendment(s) [ J Technical Title
Change
[ 1 adopt Letter of Intent by Committee [ 1 New Title w
SCR#_
[ 1 further referral to Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

[ ] APPROPRIATION - no fiscal note

Do Do Not

Pass Pass No Rec Amend

Chair:



R epresentative Kevin M evyer

HOUSE DISTRICT 30

MEMORANDUM

L VTE: April 6, 2005

TO: Senator Fred Dyson, Chairman
Senate HESS Committee

CC: Senator Cary Wilken, Vice-Chair
Senator Lyda Green
vSenator Kim Elton
Senator Donny Olson

FROM: Michael Pawlowski, Representative Meyer’s Office
RE: Testimony on House Bill 85 Prescribed Medicationfor Students
Mr. Chairman,

Attached is the oplnlon from legislative legal regarding the application of HB 85
Prescribed Medicationfor Si. dents to private schools. Your reiteration, and clarification
of the testimony | gave was that HB 85 does not apply to private schools, hut thet if a
private school chose to follow the law they could receive the same benefits.

The all hed memorandum from legislative legal clarifies that HB 85 does not apply to
private schools, but that if a private school chose to follow the law they would benefit
from the indemnity provisions and not necessarily the law itself. The distinction | failed
to make in my testimony to the committee was that a private school benefits not from the
passage of HB 85, but from following the prescribed steps in the legislation.

I sincerely apologize for failing to make that distinction and thank the Chairman and
committee for their consideration. If | can be of any further service please contact me a

extension 2812.

Email: Representative Kevin Meyer®-legis.state.ak.us » Toll Free: (K66) 465-4945
Session: State Capitol, Juneau, Alaska 99801-1182 « Photic: (907) 465-4945 Fax: (907) 465 :1476
Interim: 716 W. 4th Ave.. Anchorage. Alaska 99501-2133 « Phone: (907) 269-0199 Fax: (907) 269-0197



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 Of 465-2450 STATE OF ALASKA Stale Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101

MKMORAN I)UM April 6. 2005
SUBJECT: Effect of HB 85 on Private Schools (CSHB 85(JUD)
Work Order No. 24-LS0367\Y)

TO: Representative Kevin Meyer
Attn: Mike Pawlowski
FROM: Jean Mischel

Legislative Counsel

You have asked whether CSHB 85(JUD) applies to private schools, and if not. whether a
private school may choose to comply withr the Act, should it become law. and receive
what is construed as the immunity protections provided in the bill. The bill requires a
school to permit self administration of certain prescribed medication by a student under a
specified procedure. The procedure includes the provision of a release of liability and a

hold harmless agreement to the schooal.

In my opinion, HB 85 docs not expressly apply to private schools and, while a private
school is not otherwise precluded from following an identical procedure as contained in
HB S5 to allow for self administration of medication by a student at the schoal, it is
inaccurate to say that the bill would voluntarily apply to the school and therefore afford
additional protection. However, if the procedures in the bill are followed, the school
would have acquired a release and indemnity agreement frcm the parents of the school
that presumably would afford the school protection from civil liability if drafted

correctly.

There is a type of exemption for religious and private schools from government
regulation under AS 14.45.100. The exemption is quite narrow and reads as follows:

AS 14.45.100. EXEMPTION. A religious or other private school that
complies with AS 14.45.100 - 14.45.130 is exempt from other provisions
of law and regulations relating to education except law and regulations
relating to physical health, fire safety, sanitation, immunization, and
physical examinations.

A "private school” is defined in AS 14.45.200 as a school that accepts no state or federal
funds.



Representative Kevin Meyer
April 6, 2005
Page 2

The exemption under AS 14.45.100 pertains to laws and regulations relating to education
and specifically requires only those private schools that choose to comp'y with
AS 14.45.100-14.45.300 to comply with other laws and regulations relating to health and
safely. The exemption walks a fine line between competing constitutional interests
including protecting public health, safety and welfare and prohibiting interference with
free exercise of religion and establishment issues raised by over regulation. It may be
argued under the police powers of the state that all private schools, whether in
compli. ice with AS 14.45.100-14.45.300 or not, may be regulated for the benefit of the
health, afety and welfare of ihc students and staff.

The exemption only requires compliance wath a specific list of health and safety laws.
The list docs not include medication other than immunizations though the term "physical
health” may be read broadly to include the administration of a select few prescription
medications taken by some students. The question really is one of degree.

HB 85 does not even affect all students - only those who need asthma and anaphylactic
medication and whose parents are willing to go through the documentation process
required by the bill. Docs HB 85 relate so strongly to a need to protect the health and
welfare of students that it should be applied to all public and private school students, in
the face of a potential First Amendment challenge? The legislature has mede this
judgment call in other instances.

For example, the legislature expressly extended the Safe School Zone Act to private
schools under AS 11.61.210. A principal of a public or private school is required to train
students in emergency safety drills under AS 14.03.140. In addition, a provision
allowing for the search of school lockers by peace officers and other appropriate persons
was cross-referenced for voluntary private school applicability under AS 14.43.190.

HB 85's effect is not expressly applicable to private schools by cither a reference to
private schools or the addition of a cross-reference in AS 14.45.100-14.45.300 as hes
been done in the past to make the legislative intent clear. Notably, a federal law
encouraging states to allow self-administration of medication by students for preferential
receipt of federal funds docs not extend to private schools.

Absent an amendment to the bill to expressly apply the self-administration of medication
procedure to private schooals, it is doubtful that a court would apply the provision to
private schools either for voluntary or mandatory compliance. Even if a court found that
HB 85's procedure relates to "physical health" under AS 14.45.100, the exemption only
requires compliance when the private school elects to meet other standards under AS
14.45.100-14.45.300. I a court found that HB 85's procedures otherwise fall within the
police powers of the slate, then the procedures could be mandated, a result |1 think that the

private schools wish to avoid.

I can recommend a few changes to this bill to allow for voluntary compliance by a private
school if that is the intent of this bill. Without a change, the applicability to a private



Representative Kevin Meyer
April 6, 2005
Page 3

school is questionable. A private school could, it seems to me, set up its own procedures
allowing self-administration of medication in the school that include a release and
indemnity agreement without the passage of HB &5.

If I may be of further assistance, please advise.

JMM:Imb
05-107.Imb



