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REPRESENTATIVE JOHN COGHILL

M E M O R A N D U M

Date: A p ril 25, 2006

To: Senator Fred Dyson, Chairman
Senate Health & Socia l Serv ices Comm ittee

From: Representative John CoghiH-

Re: HB 426 M ed ica id  Coverage

1 am requesting a hearing on CSHB 426(FIN)(titlc am), "An A ct re la ting to cooperation 
o f  insurers w ith  the Department o f  Health and Socia l Services; re la ting to subrogation, 
assignm ent, and lien righ ts and notices for m ed ica l assistance cla im s; re la ting to 
recovery o f  m edica l assistance overpayments; re la ting  to asset transfers and income 
d ive rs ion  by m edica l assistance applicants; re la ting  to assets and M edicare enrollm ent 
as they a ffect m edica l assistance coverage; re la ting  to home and community-based 
serv ices; re la ting  to m ed ica l assistance app lications for persons under 21 years o f  age; 
requ ir ing  a report by the Dept, o f  Health and Socia l Services; and p rov id ing  for an 
e ffe c tive  date", at your earliest convenience. 1 have attached the necessary backup for 
the comm ittee members.

Thank you for your consideration.
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P 6,130- p7: not police filling out application. Shouldn’t matter who fills out form, if they 
qualify'

P  9,15-22: o u t - o f - s t a t e



Representative Jobn Coghill
State Cap i t o l ,  R o o m  204 
Juneau ,  A K  99801 - 1 182

HB 426 M ed ica l A ssistance E lig ib i li ty  
Sponsor Statement

In  tim es when federal d o lla rs are d im in ish ing , the leg is la tu re  w ill have to review  po lic ie s fo r 
p ro v id in g  for the p ub lic  health. To better p rovide m edica l assistance to the tru ly  needy, some 
e lig ib i l i ty  requirem ents need to be changed.

A s the department has put it, we are try ing  to address the “ low  hang ing apples” that drain 
m illio n s  o f  do lla rs a year from a program that is g row ing  in astound ing increments.

HB 426 puts best practices to use b y  increasing third-party reim bursem ent, reducing M ed ica id  
abuse and fraud, se tting home equ ity  lim its , and implementing new federal requirem ents on the 
State for asset transfers and treating annuities lik e  a M ille r ’s Trust.

T h is b il l a lso requ ires a person app lying for m edical assistance for a m inor to be that person ’s 
parent or legal guard ian , un less the parent or lega l guard ian is  a m inor. I f  a ch ild  is in state 
custody , an employee o f  the department can app ly for coverage. The HSS com m ittee substitu te  
p rov ides a w a ive r for unemancipated ch ild ren who express fear o f  a parent o r guard ian , or whose 
parent or lega l guard ian cannot be located after a reasonable effort to do so b y  the department.

C urren tly , the unmarried father’s income and resources are not considered in de term in ing the 
e lig ib i l i ty  o f  a pregnant woman for M ed ica id . W h ile  the new CS e lim ina tes income gu ide lin es 
for unmarried fathers, we are exp loring other w ays to make the unmarried father fin an c ia lly  
responsib le  for the m edica l costs o f  a ch ild .

HB 426 leg is la tion  repeals a statute that a llow ed the department to w a ive  subrogation righ ts to 
th ird  party reim bursem ents in cases o f  undue hardship. The department w ill now be required to 
pursue a ll th ird party reimbursements.

Section 8 o f  the b i l l addresses a law su it file d  against the sP te , which w ou ld  requ ire the State to 
determ ine the m ed ica l condition o f  a c lien t on a M ed ica id  W a ive r had “m a te r ia lly  im proved” 
befo re rem oving the c lien t from the w aiver. HB 426 adds that requirement to A laska Statute.

L a stly , th is b il l d irec ts the department to report back to the leg is la tu re  no later than the firs t day 
o f  the Twenty-Fifth Leg isla tu re on w ays to reduce m edical assistance expenditures for se rv ices 
rece ived in residen tia l p sych ia tric treatment centers b y  enhancing parental financia l 
re spon sib ilitie s and m ax im iz in g  third-party resources ava ilab le . Under current law  a ch ild  cou ld  
be p laced in residentia l treatment and q u a lify  for m edica l assistance after be ing out o f  the fam ily  
home for th irty  days, even though one or both parents have m ed ica l insurance.
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Section 1: Th is section requ ires insurers to coordinate benefits, provide
in form ation on their covered population, and provide fo r a three-year tim e ly  filin g  
lim it for the M ed ica id  program .

M ed ica id  often b il ls  other insurance for c la im s paid b y  the program when 
other insurance is found to ex ist fo r the recip ient. A common problem  has been 
short t im e ly  f i l in g  requ irem ents b y  other insurance, wh ich has resu lted in a fa ilu re 
to recover the c la im .

Section  2: Th is section c la r if ie s  that i f  the department has paid m edica l c la im s
on b eh a lf o f  the recip ient and the recip ient may be in position to recover funds 
which are p a rtia lly  a ttribu tab le  to the in ju ry  and m edica l care rece ived , the 
Department can act on b eh a lf o f  the recip ient to recover funds even when the 
recip ients docs not pursue a liab le  third-party.

Section 3: A  common problem  has been that settlements w il l occur w ithout
the departm ent’s know ledge and recovery against recip ients or their attorney after 
the fact is  near im possib le . Th is section requ ires not o n ly  the recip ient, but also 
the rec ip ien t’s attorney, to no tify  the department o f  any case or action, wh ich may 
in vo lve  the recovery o f  payments made, by the department on b eh a lf o f  the 
recip ient.

It a lso  p rovides for remedies when the law  is not fo llowed . A law yer w ill 
be held c iv i l ly  lia b le  fo r not no tify in g  the department o f  recovery actions.

Another p rov is ion  o f  th is section requires the A ttorney General to sign o f f  
on any settlem ent that in vo lve s a recip ient o f  m edica l assistance requ iring  past 
m edica l expenses paid b y the department in a case that resu lts in a settlement to 
be re imbursed.
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F in a lly , AS 47.05.07 is  a p rov is ion , w h ich  d isq u a lif ie s  any new  p rovis ion 
o f  the law  related to subrogation , assignm ent, or lien  co n flic ts , that is  contrary to 
federal law .

Section 4. This section creates a p rio rity for lien s that p laces the S ta te ’s c la im s 
from M ed ica id  reim bursem ents over a ll o ther lien s except tax liens and attorneys 
fees and costs. Th is g ive s a preference to the M ed ica id  c la im s over health care 
providers who w ou ld  o therw ise co lle c t from M ed ica id  and leave  it to the State to 
get reimbursement.

Section 5. Benefit overpayments occur under severa l circum stances. One 
situation w ou ld  be someone is found g u ilty  o f  program abuse or fraud. The 
department w ou ld  seek repayment. Another w ou ld  be a person’s coverage is 
d iscon tinued and that person requests a fa ir hearing. B ene fits continue un til the 
fa ir hearing occurs. I f  the fa ir hearing fin d s in favo r o f  the State, the department 
can seek repayment o f  those benefits provided during  the period o f tim e between 
notice o f  d iscon tinuance and the fa ir hearing.

T h is section adds m edica l assistance to the lis t o f  program s for w h ich  the 
department m ay garn ish a recip ient's PFD in order to secure re im bursem ent for an 
overpayment. The state paid portion o f  the overpayment goes to the Dept, o f  
Revenue, the federal portion to the federal government.

Section 6. The section brings A la ska  Statute in lin e w ith  the D e fic it 
Reduction Act o f  2005 in regards to transfer o f  assets and annuities. It a llow s 
person to transfer assets into a M ille r  Trust and treats annu ities lik e  a M ille r  Trust. 
Th is a llow s them to q u a lify  for m ed ica l assistance w ithou t hav ing  to se ll 
resources or g ive s them the option o f  se llin g  large resources and invest the 
proceeds in an annuity . The income from the annu ity is  counted as income in 
determ in ing e lig ib ility , but the annuity is not counted as a resource. When assets 
are transferred or an annu ity is  estab lished , the app licant agrees to grant the State 
a c la im  to the assets rem ain ing at the death o f  the in d iv id u a l to re im burse the total 
m ed ica l assistance paid on b eh a lf o f  the in d iv id ua l.

Section 7. Subsection (j) lim its  who m ay app ly for M ed ica id  coverage for a 
person under 18 years o f  age. O n ly a parent or lega l guard ian , an adu lt caretaker 
re la tive who liv e s  w ith  the ch ild , or an employee o f  the department who is 
app ly ing for a ch ild  in state custody can app ly fo r M ed ica id  coverage for the 
ch ild .

(k) P rovides that an uncmancipated ch ild  m ay app ly for M ed ica id  on the 
c h ild ’s own b eh a lf i f  the parent or lega l guard ian consents. The department may 
w a ive  consent i f  the ch ild  expresses reasonable fear o f  the parent or guard ian or i f  
reasonable effort has been made to locate a parent or lega l guard ian but is 
unsuccessfu l in locating the parent or lega l guard ian.



(1) Requ ires M ed icare  enro llm ent for sen io r c itizen s and certa in in d iv id u a ls  w ith 
d isa b ilit ie s  before they can q u a lify  for benefits and serv ices under the M ed ica id  
program . The department be lie ve s this change w il l m ax im ize  the 100% federal 
do lla rs a va ila b le  from M edicare.

(m )When a person transfers an asset for le ss than fa ir market va lue , the State can 
impose a penalty period beginn ing on ly  w ith  the date o f  the le ss than fair market 
va lue  transfer. Th is p rovis ion  w il l a llow  the penalty period to start w ith  the date 
o f  app lication for M ed ica id .

(n) Th is covers another p rovis ion  o f  the D e fic it Reduction A ct o f  2005. 
G enera lly , a home is an exempt resource. The p rovis ion  puts a lim it on the va lue 
o f  a home that w ou ld  s t i l l q u a lify  for th is exemption o f  $500,000.

Section 8. Th is addresses a law su it filed  against the state, which w ou ld  require 
the State to determ ine the m edica l cond ition  o f  a c lien t on a M ed ica id  W a ive r had 
“m ate r ia lly  im proved” before rem oving the c lien t from the w a iver. T h is section 
inserts the “m ate ria lly  im proved” language into A la ska  Statute.

Section 9. Repeals a subsection o f  AS 47.05.070 that a llow s the department 
to w a ive  subrogation righ ts to a ll or part o f  the amount o f  m edica l assistance paid 
on b eh a lf o f  a recip ient o f  m ed ica l assistance in cases o f  undue hardship. The 
State w ou ld  be mandated to pursue th ird party reimbursement.

Section 10. Sections 2 - 4 o f  HB 426 w ou ld  app ly to a cause o f  action related 
to subrogation , assignm ent, or lien by  D11SS on or after the e ffec tive  date.

Section 11. Th is section addresses concerns Representative C ogh ill has about 
th’* State paying for residen tia l p sych ia tric treatment and substance abuse 
ueatm cnt for m inors whose parents have m edica l insurance coverage. In 
d iscu ss in g  the issue w ith  the department it became apparent the problem  is not 
ea s ily  so lved .

Th is section d irec ts the department to rev iew  the authorization process w ith 
private insurance carriers and how they d iffe r from the assessment process o f  the 
department. They are instructed to report back to the leg is la tu re  no later than the 
first day o f  the next regu lar le g is la t iv e  session on how to m ax im ize  thi j-party 
coverage, enhance and c la r ify  parental financia l re sponsib ility , and reduce 
medical assistance expenditures for residen tia l p sych ia tric treatment and 
substance abuse treatment.

Section 12. D irects the department to, on enactment o f  HB 426, to apply for 
federal approval o f  a rev ised  state plan re fle c tin g  the changes made in the b ill.

Section 13. The b ill w ou ld  have the e ffe c tive  date o f  Ju ly  I , 2006 or the date o f 
federal approval o f  rev ised  plan, wh ich is later.
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This b ill contains provisions that change medical assistance e lig ib ility  in AS 47.07.020 , which 
w ill increase the workload o f E lig ib ility  Technicians.

Section 7, subsection (j-k) lim its who may apply for medical assistance for a person under 18 
years o f age.
Section. 7, subsection (1) requires that persons applying for medical assistance must enroll for 
Medicare i f  e lig ib le .

These provisions increase workload by requiring E lig ib ility  Technicians to spend more time 
w ith applicants searching for legal guardians or parents o f minors, and assisting e lig ib le  persons 
to enroll in Medicare.

P re p a re d  by: K ittv  F a rn h a m . D ire c to r 
D iv is io n  P ub lic  A s s is ta n c e _______

P h on e 465-5835
Date/Time 04/12/2006
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FISCAL NOTE
F N  2 C S H B  426(HES)

ANALYSIS CONTINUATION

M IN O R S  A P P L Y IN G  FO R  M E D IC A ID
Currently, any adult may apply on beha lf o f  a m inor and minors may apply for themselves. Section 
7, subsections (j) and (k) provide that only an adult who has a legal or vested interest may apply for 
M edica id on beha lf o f  a ch ild  under age 18. The department must make reasonable efforts to contact 
the parent or legal guardian before granting a waiver o f  consent. I f  a waiver o f  consent is granted, the 
department must document the reason for the waiver in the ch ild's medical assistance record. Under 
this provision, D iv ision s ta ff w ill have to spend more time with applicants to contact and obtain 
consent o f the parent or legal guardian or document a waiver.

Total Annual Costs - SI 10.6 thousand for an additional 1.5 positions p lus an extra $4.4 thousand in 
FY07

Assumptions:
'A pprox im ate ly 3800 minor children apply for M edicaid each year.
-An additional 45 minutes per application, on average, w ill be needed for e lig ib ility  s ta ff to contact a 
minor applicant's parent(s) or legal guardian to obtain consent (or make a reasonable attempt to 
obtain consent) for the application, or to gather enough information needed to waive consent.
-3800 applications/per year x 45 minutes - 171,000 minutes per year or 2,850 hours 
- E lig ib ility  s ta ff work 162 hours/month x 12 - 1944 hours/year 
-2850 hours per year/1944 hours per technician = 1.5 workers 
-Average personnel costs for an E lig ib ility  Technician II is $64,944/year 
-One-time cost for computers and software in FY2007 = $2,200/position 
-Annual costs for o ffice space, phones & supplies = $8,800/position
~1 E lig ib ility  Technician II fu ll time = $64,944 + 1 E lig ib ility  Technician II part-time = $32,472 = 
$97.416/ycar
-Supplies & contractual costs for 1.5 positions = $15,400 in FY07; $ 13,200/year FYOS and beyond 

E N R O LL M E N T  IN  M E D IC A R E
Currently, enrollment in Medicare is optional for medical assistance applicants. Section 7, subsection 
(1) requires that a person who is e lig ib le  must first enroll in the Medicare program before they are 
e lig ib le  to receive benefits through M edicaid . Under this provision D ivision s ta ff w ill have to spend 
more time with applicants to evaluate Medicare c lig ib lity  and monitor their continued enrollment in 
Medicare.

Total Annual Costs = $73.7 thousand for an additional I position plus an extra $2.2 thousand in 
FY07

Assumptions:
-On average, 1800 ind iv idua ls per month appear e lig ib le  for, and not enrolled in Medicare 
- E lig ib ility  for Medicare w ill be assessed at in itia l application and during the 6-month e lig ib ility  
review
-E lig ib ility  s ta ff w ill need an additional 60 minutes per month to evaluate an ind iv idua l’s e lig ib ility  
for Medicare, and to require and monitor enrollment as a condition o f e lig ib ility  for Medicaid 
-1800 ind iv idua ls per month x 60 mins/case - 1800 hours/12 months = 150 hours/month
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S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N

A N A I  Y S IS  C O N T IN U A T IO N

FISCAL NOTE
F N  2 C S H B  426(HES)

-Average personnel costs for an E lig ib ility  Tech I I  is $64,944/year 
-One-time cost for computers and software in FY2007 = $2,200/position 
-Annual costs for o ffice  space, phones & supplies = $8,800/position 
-1 E lig ib ility  Technician II fu ll time = $64,944/year
-Supplies & contractual costs for 1 position = $15,400 in FY07; $13,200/year FY08 beyond

O ther A ssum ptions:
-The b ill takes effect July 1, 2006; however, implementation would be delayed until the 4th Quarter 
w h ile  waiting for approval o f a M edicaid State Plan Amendment. For this reason, FY07 is 25% o f a 
fu ll year.

-The federal matching rate is 50%.

-The other sections o f  this b il l w ill not substan tia lly increase the workload and do not need a fiscal 
note in this component.
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C S H B  4 2 6 (H E S )

Revision Date/Time (Note if correction). D ep t. A ffe c te d :
R E L A T IN G  T O  M E D IC A L  A S S IS T A N C E
E L IG IB IL IT Y  A N D  C O V E R A G E  FO R  P E R S O N S  R D U  S e n io r and  D isa b ilit ie s  S vcs
U N D E R  21

FISCAL NOTE
Fiscal N ote Number:
Bill Version :
( H ) Publish Date:

STATE OF ALASKA
2006 LEGISLATIVE SESSION

T itle

4 /1 2 /0 6
I- ia l th  &  S o c ia l S e rv ic e s

C o m p o n e n t S e n io r /D is a b ilit ie s  M ed ica id  S vc
C O G H IL LS p on so r 

R e q u e s te r 

Expenditures/Revenues
H O U S E  (F IN ) C o m p o n e n t No. 

( T h o u s a n d s  o f  D o l la r s )

2 66 2

N o te : A m o u n ts  d o  no t in c lu d e  n fla tio n  u n le s s  o th e rw is e  n o te d  be low .
O P E R A T IN G  E X P E N D IT U R E S FY  2007 FY  2008 FY  2009 FY 2010 FY  2011 FY 2012
P e rso na l S e rv ices
Trave l
C on tra c tu a l
S u p p lie s
E q u ip m e n t
Land  &  S tru c tu re s
G ra n ts  & C la im s (8 3 .1 ) ( 4 15 .0 ) ( 5 00  0 ) ( 500 .0 ) ( 500 .0 ) ( 500  0)
M isce lla n e o u s

T O T A L  O P E R A T IN G ( 83.1) ( 415 .0 ) ( 500 .0 ) ( 500 .0 ) ( 500 .0 ) ( 500 .0 )

IC A P IT A L  E X P E N D IT U R E S
IC H A N G E  IN R E V E N U E S  (0)
F U N D  SO U R C E (T h o u sa n d s  o f D o lla rs )
1002 F ede ra l R e c '. ip ts ( 47 8) ( 2 20 .9 ) ( 2 52 .2 ) ( 2 50 .0 ) ( 2 50 .0 ) ( 2 5 0  0)
1003  G F  M atch ( 35 3) ( 194 1) ( 247  8 ) ( 250 .0 ) ( 250 .0 ) ( 2 50 .0 )
1004 G F
1037 G F 'M e n ta l H ea lth
O th e r(S p e c ifv  T y p e -d o  n o t a bb re v ia te )
O th e r(S p e c ify  T y p e -d o  n o t a bb re v ia te )

T O T A L (J 3 .J J ( 415 .0 ) ( 500 .0 ) ( 500 .0 ) ( 500 .0 ) ( 500 .0 )

E s t im a te  o f  a n y  c u r r e n t  y e a r  (F Y 2 0 06 ) c o s t :  ______________
M a rk  th is  b o x  (X ) i f  fu n d in c t fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e r n o r 's  FY  2 0 0 7  b u d o e t  p ro p o s a l:  
P O S IT IO N S __________________________
Fu ll-tim e
P a rt- tim e
T em p o ra ry

A N A L Y S IS : (Attach c  separate oape il necessary)

This b ill contains provisions that bring A laska Statute into line with the defic it Reduction Act 
o f  2005 including many mandatory rule changes related to determ ining financial e lig ib ility  for 
long-tcrm-carc related Medicaid.
Sec. 6 makes it more d iff icu lt to use an annuity to shelter assets when trying to qua lify  for 
Medicaid .
Sec. 7, subsection (m) a llow s the Stale to impose stricter penalties for transferring assets at 
below-markct value.
Sec. 7, subsection (n) a llow s that a home valued over $500,000 can be a resource in 
determ ining e lig ib ility . Sec. 8 c larities when a person on a home and community based waiver 
may be terminated from the waiver.
These provisions w d l reduce Medicaid costs by reducing the number o f  persons e lig ib le  for 
M edicaid , most o f  whom arc e lig ib le  for the O lder A laskans w aiver pi gram.

P re p a re d  by: R od M o lin e , D ire c to r____________
D iv is io n  S e n io r a nd  D isa b ilit ie s  S e rv ic e s

P h on e  4 6 5 -3 8 1 9
D a te /T im e  0 4 /1 2 /2 00 6

A pproved b y  Karleen Jackson. C om m iss ion er_____
A gen c y Departm en t of Health and Social S erv ices

D a le  0 4 /1 2 /2 00 6
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FISCAL NOTE
F N  3 C S H B  426(HES)

A M A I Y S IS  C O N T IN U A T IO N

M E D IC A ID - Q U A L IFY IN G  A N N U IIT E S
Currently, various kinds o f trusts and annuities can be used to shelter assets when trying to qua lify  
for M edicaid . The federal law cited in the b ill p laces more restrictions on annuities used for 
M edica id purposes than exist now. Section 6 lim its the annuities that do not affect e lig ib ility  to only 
those that meet the requirements o f  the federal law. This b ill also giv *s the State the right to recover 
the balance o f an annuity should a recipient d ie before the annuity has fu lly  paid out.

Annual savings: $0. This provision w ill not have a fisca l impact as it is not included in the budget 
now.

TR A N SFER  O F ASSETS A T  B ELO W -M A R K ET  VA LU E
Generally speaking, i f  a person applying for or receiving M edicaid benefits has transferred an asset 
at bclow-markct value, that person may be subject to a period o f in e lig ib ility . Currently, the State can 
impose a penalty period beginning with the date o f transfer. Section 7, subsection (m) allow s the 
penalty period to begin with the date o f application for Medicaid. This w ill elim inate almost a ll 
instances when an ind iv idua l escapes serving a penalty period because the penalty period has already 
run its course before the M edicaid application is subm itted. This would mostly affect applicant's 
seeking long-term care coverage including long-term carc services under the O lder A laskans waiver 
program.

Annual savings to Medicaid = $250.0 thousand 

Assumptions:
-The number o f applicants penalized in past 6 months 6, which is 12 annually 
-Average number o f  months penalized - 5
-Estimated total number o f months e lig ib ility  is delayed annually due to penalties - 60 
-Applicants would have been e lig ib le  for the OA waiver program 
-Average annual cost per OA waiver recipient = $50,000. which is $4,167 per month 
-The savings w ill ramp up over a 3-year period

H O M ES AS A RESO U RCE
Normally, a person's home is an exempt resource for M edicaid e lig ib ility  purposes. Section 7, 
subsection (n) puts a lim it on the va lue o f a home that would still qua lify  for this exemption. In 
effect, an ind iv idua l w ill be ine lig ib le  for M edicaid i f  their home has an equity value for more than 
$500,000, unless they se ll it. borrowed against it, or tnke out a reverse mortgage to reduce the equity 
below  $500,000. This would mostly affect applicants seeking long-term carc coverage including 
long-term carc services under the OA W aiver program.
Annual savings to M edicaid = $250.0 thousand

Assumptions:
-Currently number o f  long-term care recipients known to have a home valued over $500,000̂ =0 
-Don't have any data on number o f  applicants w ith homes valued over $500,000 
-Estimated number o f applicants per year w ith homes valued over $500,000 who would now be 
ine lig ib le = 5
-Applicants would have been e lig ib le  for the OA waiver program 
-Average annual cost per OA waiver recipient = $50,000

S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N
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FISCAL NOTE
F N  3 C S H B  426(HES)

A N A L Y S IS  C O N T IN U A T IO N

S T A T E  O F  \ L A S K A
2006 L E G I S L A T I V E  S E S S I O N

T E R M IN A T IN G  W A IV E R
S ER V IC E S  This section is in response
to a class action law su it filed  against the D ivsion regarding how ind iv idua ls from the O lder A laskans 
and Adu lts w ith Physical D isa b ilit ie s  waivers arc assessed and terminated from the program. Prior 
to the litigation the D iv ision on ly assessed ind iv idua ls based on the current circumstances and level 
o f  client function. Sectio i 8 says that a person who is e lig ib le  for a home and community based 
waiver may be terminated from the waiver on ly i f  the recipient scores below  the e lig ib ility  standard 
on the ascssment and an independant qua lified  health carc professional certifies that the rccipeint's 
condition has materia lly improved from the previous assessment.

Annual savings: $0. This provision w ill not have a fiscal impact as it is not included in the budget 
now. It w ill be a cost avoidance.

O ther A ssumptmns:
-The b ill takes effect Ju ly I , 2006; however, implementation would be delayed until the 4th Quarter 
wh ile waiting for approval o f a M edica id State Plan Amendment. For this reason, FY2007 is 25% o f 
a fu ll year.

-The federal matching rate is the estimated SFY quarterly average FMAP for the applicable year: 
FY07-57.58%, FY08=53.22%, FY09=50.44%; FY10 to FY 12=50.00%.

-The other sections o f this b ill do not need a fisca l note in this component.
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FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note If correction):
R E L A T IN G  T O  M E D IC A L  A S S IS T A N C E  

T itle  E L IG IB IL IT Y  A N D  C O V E R A G E  F O R  P E R S O N S  R D U
U N D E R  21

F isca l N o te  N u m be r: 
B ill V e rs io n :
( H  ) P u b lis h  D a te : 
D ep t. A ffe c te d :

C S H B  4 2 6 (H E S )
4 /1 2 /0 6
H ea lth  &  S o c ia l S e rv ic e s  

H ea lth  C a re  S e rv ic e s

C o m po n en t M ed ic a id  S e rv ic e s
C O G H IL LS ponso r

R e q u e s te r ______________
Expenditures/Revenues

H O U S E  (F IN ) C o m p o n e n t N o . 2 0 7 7

( T h o u s a n d s  o f  D o l la r s )___________

O P E R A T IN G  E X P E N D IT U R E S FY  2007 FY  2008 ;"Y  2009 . FY 2010 FY  2011 FY  2012
P e rsona l S e rv ices
T rave l
C on tra c tua l
S upp lie s
E qu ip m e n t
Land  &  S tru c tu re s
G ra n ts  & C la im s ( 2 ,7 3 4 .9 ) ( 10 ,884 .6 ) ( 10 ,884 .6 ) ( 10 ,884  6) ( 10 ,884 .6 ) ( 10 ,884 .6 )
M is ce lla ne ous

T O T A L  O P E R A T IN G ( 2 ,7 34 .9 ) ( 10 ,884 .6 ) ( 1 0 ,884 .6 ) ( 1 0 ,884 .6 ) ( 10 .884 .6 ) ( 1 0 ,884 .6 )

(c a p i t a l  e x p e n d i t u r e s

C H A N G E  IN R E V E N U E S  (0)
F U N D  SO U R C E (T h o u sa n d s  o f D o lla rs )
1002 Fede ra l R ece ip ts ( 1 ,574 .8 ) ( 5 .7 92  8) ( 5 ,4 90 .2 ) ( 5 .4 42 .3 ) ( 5 .4 42 .3 )
1003 G F  M a tch ( 1 ,160 .1 ) ( 5 ,091  8 ) ( 5 .3 94 .4 ) ( 5 .4 42 .3 ) ( 5 .4 4 2 .3 ) ( 5 .4 42 .3 )
1004 G F
1037 G F /M en ta l H ea lth
O th e r(S p e c ify  T y p e -d o  n o t a b b re v ia te )
O th e r(S p e c ify  T y p e -d o  n o t a b b re v ia te )

T O T A L ( 2 ,7 34 .9 ) ( 10 ,884 .6 ) ( 1 0 ,884 ,6 ) ( 1 0 ,884 .6 ) ( 1 0 ,88 4 .6 ) ( 10 ,884 .6 )

E s t im a te  o f  a n v  c u r r e n t  v e a r  (F Y 2 0 06 ) c o s t :  ______________ _____________
M a rk  th is  b o x  (X ) i f  fu n d in a  fo r  th is  b i l l  is  in c lu d e d  in  th e  G o v e rn o r 's  F Y  2 007  b u d g e t  p ro p o s a l :  |_____________ |
P O S IT IO NS
Full-tim e
P a rt-tim e
T em po ra ry

A N A L Y S IS : (Attach a separata papa if necessary)

This b ill contains provisions that would help to ensure repayment to the Medicaid program for 
cases invo lv ing M edica id recipients receiving settlements or judgm ents from third party payers 
and would change medical assistance e lig ib ility  for minors and persons e lig ib le  for Medicare. 
These provisions w il l reduce M edicaid expenditures by increasing recoveries and reducing the 
number o f persons e lig ib le  for Medicaid.
Sections 1-5 and 9-10 contain provisions that w ill result in more subrogation cases and 
increased recoveries for the M edicaid program.
Section 7, subsection (j-k) lim its who may apply for medical assistance for a person under 18 
years o f age;
Section. 7, subsection I) requires that persons applying for medical assistance must enroll for 
Medicare i f  e lig ib le .___________________________________________________________________________

P re p a re d  by: D w ayne  P eep le s . D ire c to r______________________________________________ P h on e  4 6 5 -5 8 3 0 _______________
D iv is io n  H ea lth  C a re  S e rv ic e s____________________________________________  D a te /T im e  Q 4/12 /2QQ6______________
A p p ro v e d  by: K a rle e n  J a c k s o n . C o m m is s io n e r________________________________  Da te  0 4 /1 2 /2 00 6 ______________
A g e n c y  D e p a r tm en t o f H ea lth  a nd  S o c ia l S e rv ic e s ______________________

(Ravtvd 9/7/2005 OMB) P a g e  l o f  3



ANALYSIS CONTINUATION

S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N

SU BRO G AT IO N  AND R E C O V E R IE S
Sections 1-5 and 9-10 o f th is b ill requires insurers to coordinate benefits w ith other insurers 
(including Medicaid); c la rifie s that the department may take the role o f the recipient when the 
department has paid medical c la im s on beha lf o f  the recipient and the recipient may be in a position 
to recover funds that arc partia lly attributable to the in jury and medical carc received; c larifies that 
the Department may take the place o f the recipient and pursue recovery i f  the recipient chooses not 
to pursue a liab le  3rd party; and requires that the state be notified o f cases and settlements from third 
party payers. Section 5 provides the state the ab ility  to attach Permanent Fund dividends o f recipients 
in cases where the state is not notified o f a M edicaid recipient's recovery and has no other recourse to 
recover amounts paid. Currently the Department is authorized to garnish a recipient's PFD to recover 
General Relief, A du lt Public Assistance, food stamps and A laska Temporary Assistance Program 
overpayments, but not Medicaid , The department needs the same authority to recoup overpayments 
from Medicaid recipients who have received Medicaid coverage but shouldn't have, including those 
who choose to receive continued M edicaid benefits pending a fair hearing, but who u ltim ate ly lose 
the fair hearing. One o f the most e ffic ien t and least intrusive recovery methods has been to garnish 
the recipient's PFD.

Annual savings lo Medicaid: $1,010.2

Assumptions:
-Additional s ta ff resources from Department o f Law applied to subrogation cases
-Annual subrogation recoveries o f  S IM  are doubled
-Increased amount o f  subrogation recoveries = $1,000.0
-Number o f cases w ith a successfu l garnishment o f PFD annually = 12
-Average amount co llected by garnishing PFD - $850
-Annual amount co llected by garnishing PFD = $10.2

M IN O R S  A P P L Y IN G  FO R  M E D IC A ID
Currently, any adult may apply on beha lf o f  a minor and minors may apply for themselves. Section 
7, subsections (j) and (k) provide that only an adult who has a legal or vested interest may apply for 
M edicaid on beha lf o f  a ch ild  under age 18. The department must make reasonable efforts to contact 
the parent or legal guardian before granting a waiver o f consent. I f  a waiver o f  consent is granted, the 
department must document the reason for the waiver in the child's medical assistance record. Under 
this provision, some applicants w ill not be e lig ib le  because either theadult refuses to enroll the minor 
or the additional income makes the minor ine lig ib le .

Annual savings to Medicaid: $334.4

Assumptions:
-Number o f m inor children who apply themselves for M edicaid each year = 380U
-1% would be ine lig ib le  because the parent/guardian refuses to enroll = 38 minors
-1% would be ine lig ib le  because the parent/guardian's income exceeds the income lim its = 38
m ino.s
-Average annual cost per m inor = $4,400

P a g e  2 o f  3
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S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N

FISCAL NOTE
p x i A C S H B  426(HES)

A N A L Y S IS  C O N T IN U A T IO N

E N R O LL M E N T  IN  M E D IC A R E
Currently, enrollment in Medicare is optional for medical assistance applicants. Section 7, subsection
(1) requires that a person who is e lig ib le  must first enroll in the Medicare program before they arc 
e lig ib le  to receive benefits through Medicaid. In June, 2005, the Centers for M edicare and M edica id 
Services (CMS) in form ally revised its po licy and now a llow s states to require Medicare enrollment 
as a condition o f  e lig ib ility  for those who qua lify  for it. Most, but not a ll, seniors have enrolled in 
M edicare and adding this requirement would help tiic department maxim ize the 100% federal dollars 
ava ilab le  from Medicare for a ll Medicare e lig ib le  recipients. Medicare Part A would pay for some o f 
the most expensive ind iv idua l cases, including those w ith cnd-stage renal disease. M edicaid would 
continue to pay the premiums and co-payments for the lowest income Medicare recipients.

Annual savings to Medicaid: $9,540.0

Assumptions:
-On average, 1800 ind iv idua ls per year appear e lig ib le  for, and not enrolled in Medicare 
-Total Average annual M edicaid benefits costs avoided per Medicare enrollec = $6,500.00 
-Annual amount o f M edica id benefit costs saved by requiring Medicare enrollment = $11,700.0 
($6,500 x 1,800)
-Savings are o ffset somewhat by the additional cost o f  premiums for Medicare recipients 
-Weighted average monthly premium amount for Medicare - $100 or $1,200.00 p/>ear 
-Increased annual costs for premium buy-in o f persons required to enroll in Medicare - $2,160.0 
($ 1,200.00 x 1800)

O ther A ssum ptions:
-The b ill takes effect July 1, 2006; however, implementation would be delayed until the 4th Quarter 
wh ile waiting for approval o f a Medicaid State Plan Amendment. For this reason FY2007 is 25% o f 
a fu ll year's costs.

-The federal matching rate is the estimated SFY quarterly average FMAP for the applicable year: 
FY07=57.58%, FY08=53.22%, FY09=50.44%; FY I0  to FY 12=50.00%.

-The other sections o f this b il l do not need a fiscal note in this component.

P a g e  3 o f  3



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Dale/T ime (Nole if correction):
R E L A T IN G  T O  M E D IC A L  A S S IS T A N C E  

T itle  E L IG IB IL IT Y  A N D  C O V E R A G E  FO R  P E R S O N S
U N D E R  21

F is ca l N o te  N u m be r: 
B ill V e rs io n :
( H ) P u b lis h  D a te : 
D ep t. A ffe c te d :

C S H B  4 2 6 (H E S )
4 /1 2 /0 6
H ea lth  & S o c ia l S e rv ic e s

RD U H e a lth  C a re  S e rv ic e s

C o m po n en t M e d ic a l A s s is ta n c e  A dm in
C O G H IL LS pon so r 

R e q u e s te r 

Expenditures/Revenues
H O U S E  (F IN ) C o m po n en t N o . 

(T h o u s a n d s  o f  D o l la r s )
2 42

N o te . A m o u n ts  do  n o t in c lu d e  in fla tio n  u n le s s  o th e rw is e  n o te d  b e low .
O P E R A T IN G  iX P E N D IT U R E S FY 2007 FY  2008 FY  2009 F Y  2010 FY  2011 FY  2012
P e rso n a l S e rv c e s
Trave l
C on tra c tu a l 190.3 190 .3 190 .3 1 9 0 3 190.3 190 .3
S u pp lie s
E q u ip m e n t
Land  &  S tn  :tu re s
G ra n ts  & C .im s
M is c e lla n t us

T ^ T A L  O P E R A T IN G 190 .3 190 .3 190 .3 190 .3 190  3 190 .3

C A P IT A L  E X P E N D IT U R E S I I I
IC H A N G E  IN R E V E N U E S  (0) I
F U N D fO U R C E (T h o u sa n d s  o f D o lla rs )
1002 F ede ra l R ece ip ts 9 5 2 95.2 9 5 2 9 5 2 9 5 2 95.2
1003 G F  M a tch 95.1 95  1 9 5 1 9 5 1 95.1 95.1
1004 G F
1037 G F /M e n ta l H ea lth
O the ^ S p e c ify  T y p e -d o  n o t a b b re v ia te )
O th r-:(S p e c ify  T y p e -d o  n o t a bb re v ia te ) I

T O T A L 190 .3 1 9 0 .3 1 190 .3 190 .3 190 .3 190.3

E J m a te  o f  a n v  c u r r e n t  v e a r  (F Y 2 0 06 ) c o s t :    r
f a rk  t h is  b o x  (X ) i f  fu n d in g  f o r  th is  b i l l  is  in c lu d e d  in  th e  G o v e r n o r ’s  F Y  2007  b u d g e t  p r o p o s a l :  L

P u l- t im e
’ r.rt- tim e
T em p o ra ry

N A L Y S IS : (Attach a separate paae if necessary)

This b il l contains provisions that would help to ensure repayment to the M edicaid program for 
cases invo lv ing M edica id recipients receiving settlements or judgments from third party payers.

The requirements contained in this b ill w ill result in more subrogation cases and increased 
recoveries for the M edica id program. Th is b ill w ill increase the caseload for Department o f 
Law employees working in the subrogation area.

P repared by: Dw ayne P eep le s . Director____________________  Phon e 465-5830
Division Health C a re Serv ices_______________________  Date/Time 04/12/2006
A ppro v ed by: Karleen Jackson . C om m iss ion er_____________________ Date 04/12/2006
A gen c y  D epartm en t o f Health and Socia l S erv ices___________

(Rev.led 9/7/2005 OMB) P a g e  I o f 2



S T A T E  O F  A L A S K A
2006 L E G I S L A T I V E  S E S S I O N

FISCAL NOTE
F N  5 C S H B  426(HES)

A N A L Y S IS  C O N T IN U A T IO N

SU BRO G AT IO N  AND R EC O V E R IE S
Sections 1-5 and 9-10 o f this b ill requires insurers to coordinate benefits w ith other insurers 
(including Medicaid); c la rifies that the department may take the role o f  the recipient when the 
department has paid medical c la im s on beha lf o f the recipient and the recipient may be in a position 
to recover funds that arc partia lly attributable to the in jury and medical care received; c la rifies that 
the Department may take the place o f the recipient and pursue recovery i f  the recipient chooses not 
to pursue a liab le  3rd party ; requires that the state be notified o f  eases and settlements from third 
party payers; and provides the state the ab ility  to attach Permanent Fund d iv idends o f  recipients in 
eases where the state is not notified o f a M edicaid recipient's recovery and has no other recourse to 
recover amounts paid.

These provisions w ill increase the caseload for Department o f Law employees working in the 
subrogation area. Health Care Services currently has an RSA w ith the Department o f  Law for 
subrogation work. Health Carc Services would expand the RSA by $I9j .3 for additional 
Department o f Law s ta ff o f I FTE attorney and 1 FTE law o ffice assistant. W ith the additional staff, 
the Department o f  Law estimates subrogation recoveries could easily  double.

Assumptions:
-Subrogation caseload doubles from S IM  per year lo $2M

-The b ill takes effect Ju ly I , 2006. The Department o f Law intends to s ta ff the new positions in July.

-The federal matching rate is 50%.

-The other sections o f this b il l w ill not substan tia lly increase the workload and do not need a fiscal 
note in this component.

P a g e  2 o f 2
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5/1/06

AMENDMENT  j

O FFERED  IN  THE SENATE
TO: CSHB 426(FIN) (title  am)

Page 9, line 16:
Fo llow ing  "in":

Insert "mental hea lth treatment fac ilities located in the state and outside the 
sta le , inc lud ing com m un ity mental health facilities."
Fo llow ing "centers":

Insert

Page 9. line 18. fo llow ing "rece iv ing":
Insert "services provided by mental health treatment fa c ilit ie s  located in the state and

outside the state, including com m un ity  mental health la c ilit ie s ."

Page 9. line 19:
Delete "center"
Insert "centers."
Delete "services"

Page 9, line 20, fo llow ing "of":
Insert "services provided b y  mental health treatment ta c ilit ie s  located in the state and

outside the state, including com m un ity  mental health tac ilitie s ."

Page 9. line 21:
Delete "center"
Insert "centers."

i -1-



Delete "services" 
Insert
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5/1/06

A M E N D M E N T

O FFERED  IN  THE SEN ATE  B Y  SEN ATO R  DYSON
TO: CSHB 426(FIN) (title am)

1 Page 3, lin es 26 - 28:
2 Delete "Before pursu ing an action or c la im  on beha lf o f a m ed ica l assistance recipient
3 for carc or se rv ice s for an in ju ry  or i lln e s s  fo r which medical assistance was rece ived , an"
4 Insert "An"
5
6 Page 3, line 29, fo llow ing  "representing":
7 Delete "the"
8 Insert "a"
9

10 Page 4, line 17:
11 Delete "An"
12 Insert "Except for payments under AS 23.30, an"

13
14 Page 4. line 19:
15 Delete "a ll proceeds"
16 Insert "any lump sum settlement or judgment"
17
18 Page 4, lines 23 - 29:
19 Delete a ll material and insert:
20 "(e) An attorney who fa ils  to com p ly w ith th is section is  not en titled  to the pro
21 rata reduction under AS 47.05.070(c). I f  the attorney has a lready rece ived payment for
22 the attorney's serv ices through the pro rata reduction as p rov ided in AS 47.05.070(c),
23 the attorney is c iv i l ly  liab le  to the department for the amount o f that payment."

L -1-
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2 Page 6, fo llow ing  line 1:
3 Insert a new subsection to read:
4 "(h) N o tw ith stand ing (a) - (g) o f th is section , a third-party payor sha ll be held
5 harm less i f  it se ttle s or comprom ises a dispute in  good fa ith and w ithout know ledge
6 that the in d iv id ua l is a recip ient o f medical assistance."

1
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A M E N D M E N T

O FFERED  IN  TH E  SEN A TE  HESS BY  Senator

TO: CSHB 426(FIN)(title am)

1 A fter the w ords “(h) Notw ithstanding (a) - (g) o f  th is section, a third-party payor w ill

2 Delete: “be held harm less’’

3 Insert: have no fu r th e r  l ia b i l i t y
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5/1/06

A M E N D M E N T

O FFERED  IN  THE SEN A TE
TO: CSHB 426(FTN) (title  am)

BY SEN A TO R  DYSON

Page 1, line 10, through page 2, line 9:
Delete a ll m ateria l and insert:

" *  Section 1. AS 21.09 is amended by adding a new section to read:
Sec. 21.09.240. C oopera tion  w ith  the D ep a rtm en t o f H ea lth  an d  Socia l 

S erv ices . An insurer, in c lud ing  a pharmacy benefits manager, w ith respect to m edical 
assistance program s under AS 47.07, sha ll cooperate w ith the Department o f Health 
and Socia l Serv ices to

(1) provide, w ith respect to an in d iv id u a l who is e lig ib le  fo r or is 
provided m edical assistance under AS 47.07, on the request o f the department, 
information to determ ine during what penod the in d iv id u a l or the in d iv id ua l's spouse 
or dependents m ay be or may have been covered by the insurer and the nature o f the 
coverage that is or was provided by the insurer, in c lu d in g  the name and address o f the 
insurer and the iden tify in g  number o f the health care insurance plan;

(2) accept the department's nght o f recovery and the assignm ent to the 
department o f any nght o f an in d iv id ua l or other en tity  to payment from the party for 
an item or serv ice fo r which payment has been made under AS 47.07;

(3) respond to any inqu iry  b y the department regard ing a c la im  for 
payment for any health care item or serv ice that is subm itted  not later than three years 
after the date o f the provision o f the health carc item  or serv ice; and

(4) agree not to deny a c la im  subm itted  by the department so le ly  on the 
basis o f the date o f subm ission  o f the c la im , the type or format o f the c la im  form , or a 
fa ilu re to present proper documentation at the point-of-sale that is the basis o f the 
c la im  i f

L -I-
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] (A) the c la im  is subm itted by the department w ith in  the three-
2 year period beginning on the date on which the item  or se rv ice  w a s furnished;

3 and
4 (B) any action by the department to enforce its  righ ts with
5 respect to the cla im  is commenced w ith in six  years after the department's
6 subm ission  o f the cla im ."

7
8 Page 10, fo llo w in g  line 6;
9 Insert a new b ill section to read: ^

10 "* Sec. 15. Section 1 o f th is Act takes effect Ju ly  1, 2007."  ̂ O i l  ^

11
12 Renumber the fo llo w in g  b ill section accord ing ly .

13
14 Page 10, line 7:
15 Delete "sec. 14"
16 Insert "secs. 14 and 15"
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D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  
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J u n e a u , A la sk a 99801 -1182

D e liv e r ie s to : 129 6th St., Rm  329

M  E  M  () K A N I)  U M M ay 2. 2006

SU B JEC T : Separation o f powers and court ru le changes issues 
(SCS CSHB 426(HES), W ork O rder No. 24-LS 1602\C)

TO : Senator Fred Dyson, Chair
Senate Health , Education and Socia l S erv ices Comm ittee

FR O M : Jean M . M ische l 
L eg is la tive  CounselA

Attached is the CS for the Senate HESS comm ittee as requested . In re v iew in g  the b il l as 
a whole, I note that a provis ion added hy the h ill but not amended in  the Senate HESS 
comm ittee su ffe rs from constitu tiona l and title  problem s as fo llow s .

Section 47.05.073(b) st; tes:

A judgm en t, award, or settlement that requ ires or resu lts in the 
comprom ise o f a lien under AS 47.05.075 may not be entered in to or 
granted by a court w ithout the express w ritten consent o f the attorney 
general.

AS 47.05.075 authorizes a recip ient o f m edica l assistance se rv ice s to comprom ise a lien 
owed hy a third-party payor by settlem ent o r judgm en t.

The A laska Supreme Court has recognized a "separation o f  powers doctrine" ( B r a d n e r  v. 
H a m m o n d , 553 P.2d I. 5-6 (A laska 1976)) and has app lied the doctrine in a varie ty o f 
circum stances, in c lu d in g  c ircum scrib in g  in terference w ith the d iscre tion  o f the ju d ic ia l 
branch. When an act is com m itted to ju d ic ia l d iscre tion , the exerc ise  o f that d iscretion 
w ith in  constitu tiona l bounds is not sub ject to the contro l or rev iew  o f the executive 
branch and interference w ith that d iscre tion w ou ld  be a v io la tion  by the execu tive  branch 
o f the doctrine o f separation o f pow-ers.

In addition , it seem s to me that adding the attorney genera l’s consent as a precondition to 
a court judgm en t and award on a m edica l assistance lien at least in d ire c tly  a ffec ts C iv il 
R u les 55 through 58, necessita ting a title  change and 2/3 vote o f the leg is la tu re .

I f  I may be o f further assistance , please advise .

JM M dm b 
06-161 I mb
E n c l o s u r e



SENATE COMMITTEE REPORT

DATE TURNED ,
IN TO OFFICE:

D A T E :  4/25/06 F U R T H E R :  F i n a n c e

Health, Education & Social Services Committee ronsidered CS FOR HOUSE BILL NO. 426(FIN)(title am)

HB 426 MEDICAL ASSISTANCE FOR PERSONS UNDER 21

“An Act relating to cooperation of insurers with the Department of Health and Social Services; relating to 
subrogation, assignment, and lien rights and notices for medical assistance claims; relating to recovery ot medical 
assistance overpayments; relating to asset transfers and income diversion by medical assistance applicants; 
relating to assets and Medicare enrollment as they affect medical assistance coverage; relating to home and 
community-based services; relating to medical assistance app'ications for persons under 21 years of age; 
requiring a report by the Department of Health and Social Services; and providing for an effective date."

and recommends:

[%] be replaced with S CS '£»/ H6> S )

[ ] adopt p rev ious________  CS   (_________ )

[ ] attached amendment(s)

[ ] adopt Letter of Intent by __________________________ Committee

[ ] further referral to ___________________________ Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

CS Senate Bill:
[/■] Same Title 
[ ] New Title

SCS House Bill:
[ ] Same Title 
[ j Technical Title 

Change 
[ ] New Title w/ 

SCR#____

Department Date Fiscal Indet. Zero FN# 1

_L
[  ]  A P P R O P R IA T IO N  -  n o  f is c a l  n o te

Department Date Fiscal Indet: Zero7 FN#

•r/n 1

•V.v y

Y^SS '< (* * ■ 3

M5S • V n X y
V^ S V  iT- S'

A N J^ E C OMMENDATSONS: No REC



H E N . v r n K  K i m  K i iT O N
M E M O R A N D U M

M a y  2,2006

To: S en a te  H e a lth  E d u c a t io n  &  S o c ia l S e rv ic e s  C o m m itte e  M em b e rs

F rom : K im  E l

Ke:___________ HB 426

In  o u r  d is c u s s io n  o f H o u se  B ill 426 y e s te r d a y  a  q u e s t io n  a ro se  a b o u t r e q u ir in g  the 
A t to rn e y  G e n e ra l's  a p p ro v a l b e fo re  a l lo w in g  a c o u r t to  g ra n t c e r ta in  s e t t lem e n ts . O f 
p a r t ic u la r  s ig n if ic a n c e  w a s  the  im p a c t on  the  se p a ra t io n  o f p o w e rs  d o c tr in e .

T he le g is la t iv e  a t to rn e y 's  o p in io n  is  a tta ch e d .

cc: S en . L ym a n  H o ffm an
Sen . D o n n y  O lso n

------------------------------------------------------------------------------  A i .a s k a  s  i : \ a t i ; ------------------------------------------------------------------------
S T A T K  C A I ’I T d l .  • . I l ' M ' I A l ' ,  A L A S K A  O O H O  I - I I SO* • ( 9 0 7 )  I 0 .') -  I ! I  I 7  • F A X  ( 9 0 7 ) *  1 0 5 - l f  I ON

S i ; N . \ r o i { _ K l . M  K l . n t N O l . l v O l s . S T A T K . A I i . r s



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail S to p  3101

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A S ta te C ap ito l
J u n e a u . A la sk a 99801-1182

D e liv e r ie s to: 129 6th St., Rm 329

M E M O R A N D U M M ay 2. 2006

SU B JE C T : Separation o f powers and court ru le changes issues 
(SCS CSHB 426(HES), W ork O rder No. 24-LS 1602\C)1

TO : Senator K im  E lton 
Attn: Jesse K ieh l

FR O M : Jean M . M ische l 
L eg is la tiv e  Counsel

You have asked two question s about section 47.0: .073(b), added in  SCS CSHB 
426(HES): (1) whether the section v io la tes the separation o f powers doctrine; and (2) 
whether it necessitates a court ru le change, requ iring a 2/3 vo le o f the leg is la tu re . The 
short answer is yes to both questions.

Section 47.05.073(b) states:

A judgm en t, aw ard, or settlement that requires or re su lts in the 
comprom ise o f a lien under AS 47.05.075 may not be entered into or 
granted by a court w ithout the express w ritten consent o f the attorney 
general.

AS 47.05.075 authorizes a recip ient o f m edica l assistance se rv ice s to com pronvse a lien 
owed by a third-party payor by settlem ent or judgm ent.

The A laska Supreme Court has recogn ized a "separation o f powers doctrine" ( B r a d n e r  v. 
H a m m o n d , 553 P.2d 1, 5-6 (A laska 1976)) and has applied the doctrine in a va rie ty  o f 
c ircum stances, in c lu d in g  c ircum scrib in g  interference w ith  the d iscre tion  o f the ju d ic ia l 
branch. When an act is com m itted to ju d ic ia l d iscre tion , the exerc ise o f that d iscretion 
w ith in  constitu tiona l bounds is not sub jec t to the contro l or rev iew  o f the executive 
branch and interference w ith  that d iscre tion w ou ld  be a v io la tion  by the execu tive  branch 
o f the doctrine o f separation o f powers.

In addition , it seem s to me that adding the attorney general's consent as a precondition to 
a court ju dgm en t and award on a m edica l assistance lien at least in d ire c tly  a ffec ts C iv il 
R u les 55 through 58, necessita ting a title  change and 2/3 vote o f the leg is la tu re .

I f  I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

JM M .lm b
06-l60.1mb


