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FISCAL NOTE

REPORTED OUT

APR 2 0 2006
SEN A TE FIN A N CE COM M ITTEE

STA TE O F  ALASKA
2006 LEG ISL A T IV E  SESSION

Revision Date/Time (Note if correction): 
Title

Fiscal Note Number: 
Bill Version:
(S) Publish Date:

1
SB 2 7 1
2/8/06

DOT&PF
NEPA Pilot Project

Dept. Affected;_________________________________
RDU Design, Engineering, Construction
Component Statewide Design & Eng Svcs

Sponsor
Reguester Governor

E xpend itu res /R evenues

Component No. 

(Thousands of Dollars)

2357

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

422.7 422.7 422.7 422.7 422 7
50 0 50 0 50.0 50 0 50 0

154.7 154.7 154.7 154.7 154 7
20 0 100 10.0 10.0 100

TOTAL OPERATING 647.4 637.4 637.4 637.4 637.4 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOL (Thousands of Dollars)
1002 Federa, .eceipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1061 CIP Rcpts
Other (Specify Type-Do not abbreviate)

647 4 637 4 637 4 637 4 637 4

TOTAL 647.4 637.4 637.4 637.4 637.4 0.0

00Estim ate o f any cu rren t year (FY200G) cost: _______________
Mark th is  box (X) if  fund ing  fo r th is b ill is inc luded in the Governor's FY 2007 budget proposal:

POSITIONS
Fuil-tmie 4 4 4 4 4
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)
Under Section 6005 of SAFETEA-LU, the State of Alaska may assume the responsibilities of the Federal Highway 
Adm inistration (FHWA) under the National Environmental Policy Act of 1969. Specifically, the FHWA may assign, 
with some exceptions, all or part of their responsibilities for environmental review, consultation, approvals or other 
actions required under any federal environmental law pertaining to the review and approval of federally funded 
projects. For the State to assume these obligations 1) DOT/PF requires two positions to fulfill the role of performing 
federal actions such as reviewing and approving federal environmental documents, 4(0 statements and 
environmental document re-evaluations (2 positions at range 24C and 2 positions at range 21C plus support costs),
2) the A ttorney General's office requires one position to perform required legal sufficiency reviews of environmental 
documents (provided through a reimbursable services agreement (RSA)) Federal authorization for this pilot program 
expires in FY2011.

Prepared by: Nancy Slagle. Director________________________________________________________Phone 465-3911
Division Administrative Services______________  Date/Time 12/30105 9 00am
Approved by Mike Barton__________________  Dote 12/30/05
Agency DOT&PF_______________________________________________________________
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FISCAL NOTE

STA TE O F  ALASKA
2006 LEG ISLA TIV E SESSION

Revision Date/Time (Note if correction): 
Title NEPA Pilot Program

Fiscal Note Number: 
Bill Version:
(S) Publish Date:

Dept. Affected:
|RDU _______
Component _______

Sponsor
Requester

Rules Committee
Governor Component No.

E x p e n d itu re s /R e v e n u e s

R E P O R T ED  O U T  

APR 2 0 2006
SGftftE FIANCE COffflTTEE

SB 271
2/8/06

d e :

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Trave
Contractual 
Supp es 
Equipment 
Land & Structures 
Grants & Claims 
Misce laneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE___________________________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/M tnlal Health
Other Specify Tvpe-Dn not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY200G) cost: 0 u_____
Mark th is  box (X) if fund ing fo r th is b ill is included in the G overnor's FY 2007 budget proposal: 

POSITIONS
Full-tin o 
Part-tine 
Tompo'ary

ANALYSIS: (Atlacli b separatep.iyc ilnccosumy)

Propnrnd by Molly Hicks_______________________ Phono 465-5065
Division Office of tho Commissioner Dnle/Timo 12/21/2005 9:12am

Approvrdby: Kurt Fredriksson_________________________________________________________ Dale 12/21/05 10 02am
Agency Department of Environmental Conservation_______________________
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the Secretary and  the term s of the proposed agreem ent 
with the S ta te ; and

“(B) provide an opportunity for public comment.
“(3 )  S e l e c t i o n  c r i t e r i a — The Secretary m ay approve the 

application of a S ta te  to assum e responsibilities u nder  the 
program only if—

“(A) the requirem ents under paragraph  (2) have been 
met; and

“(B) the Secretary  determines th a t  the S ta te  has  the  
capability to assum e the  responsibilities.
"(4) O t h e r  f e d e r a l  a g e n c y  v i e w s .— Before assigning t i  

a S ta te  a responsibility of the Secretary t h a t  requires the 
Secretary to consult with ano ther  Federal agency, the Secretary 
shall solicit the views of the Federal agency.
“(d) S t a t e  D e f i n e d .—With respect to the recreational trails  

program, the te rm  ‘S ta te1 m eans the S ta te  agency designated by 
the Governor of the  S ta te  in accordance with section 206(c)(1).

“(e)  P r e s e r v a t i o n  o f  P u b l i c  I n t e r e s t  C o n s i d e r a t i o n .—
Nothing in this section shall be construed to limit the  requirem ents 
under any  applicable law providing for the consideration and 
preservation ot the public interest,  including public participation 
and  community values in transporta tion  decisionmaking.”.

(b) C o n f o r m i n g  A m e n d m e n t . — The analysis for chapter 3 of 
title 23, United S ta tes  Code, is amended by adding after the item 23USC301. 
relating to section 324 the following:
‘325. S tate assumption of responsibilities for certain programs and projects.".

E s t a t e  a s s u m p t i o n  o f  r e s p o n s i b i l i t y  f o r  c a t e g o r ­
i c a l  e x c l u s i o n s .

(a) L\' G e n e r a l .— C hapter 3 of title 23, United S ta tes  Code, 
is fu r ther am ended by inserting after section 325 the following:
“§326. S ta te  assum ption  of responsibility  for categorical 

exclusions
"(a )  C a t e g o r i c a l  E x c l u s i o n  D e t e r m i n a t i o n s .—

“(1) In GENERAL— The Secretary may assign, and a  Sta te  
may assume, responsibility for determining w hether certain 
designated activities are included within classes of action identi­
fied in regulation by the Secretary th a t  a re  categorically 
excluded from requirem ents for environmental assessm ents or 
environmental im pact s ta tem ents  pu rsuan t  to regulations 
promulgated by the  Council on Environmental Quality under 
p ar t  1500 of title 40, Code of Federal Regulations (as in effect 
on October 1, 2003/.

“(2) S c o p e  OF a u t h o r i t y .—A determination described in 
paragraph (1) shnll be mndc by a S ta te  in accordance with 
criteria established by the Secretnry and only for types of 
activities specifically designated by the Secretnry.

"(3) CRITERIA.- The criteria under paragraph  (2) shall 
include provisions for public availability of information con­
sistent with section 552 of title 5 und the National Environ­
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.).
"(b ) O t h e r  A p p l ic a b l e  F e d e r a l  L a w s .—

"(1) I n  g e n e r a l .— If u S ta te  assumes responsibility under 
subsection (a), the  Secretary mny nlso assign and the S ta te  
may nssume all or part of the responsibilities of the Secretary 
for environmental review, consultation, or other related actions

PUBLIC LAW 109-59—AUG. 10, 2005 119 STAT. 1867
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Public
information.
Notice.

23 DSC 301.

required under any Federal law applicable to activities th a t  
are classified by the  Secretary as categorical exclusions, with 
the exception of government-to*govemment consultation with 
Indian tribes, subject to the same procedural and substantive 
requirem ents as would be required if th a t  responsibility were 
carried out by the Secretary.

“(2 )  S o l e  r e s p o n s i b i l i t y .—A S ta te  th a t  assumes responsi­
bility under paragraph  (1) with respect to a Federal law shall 
be solely responsible and  solely liable for complying with and 
carrying out th a t  law, and the Secretary shall have no such 
responsibility or liability.
“(c) M e m o r a n d a  o f  U n d e r s t a n d i n g .—

“(1) In  GENERAL.—The Secretary and the State, after pro­
viding public notice and opportunity for comment, shall enter 
into a memorandum of understanding  setting forth the respon­
sibilities to be assigned under this section and the term s and 
conditions under which the assignm ents are made, including 
establishm ent of the circumstances under  which the Secretary 
would rcassume responsibility for categorical exclusion deter­
minations.

"(2) T e r m .— A  m e m o r a n d u m  o f  u n d e r s t a n d i n g —
"(A) shall have a term  of not more than  3 years;

and
“(B) shall be renewable.

“(3) ACCEPTANCE OF .JURISDICTION.— In a memorandum of 
understanding, the S ta te  shall consent to accept the jurisdiction 
of the Federal courts for the compliance, discharge, and enforce­
m ent of any responsibility of the Secretary th a t  the S ta te  
assumes.

" (4 )  M o n i t o r i n g .—The Secretary shall—
"(A) monitor compliance by the S ta te  with the memo­

randum  of understanding and the provision by the Sta te  
of financial resources to carry out the memorandum of 
understanding; and

"(B) take into account the performance by the S ta te  
when considering renewal of the memorandum of under­
standing.

“(d) T e r m i n a t i o n .—The Secretary m ay term inate  any assu m p ­
tion of responsibility under a memorandum of understanding on 
a determ ination th a t  the S ta te  is not adequately carrying out the 
responsibilities assigned to the State.

“(e) S t a t e  A g e n c y  D e e m e d  t o  B e  F e d e r a l  A g f n c y .—A Suite 
agency th a t  is assigned a responsibility under a memorandum 
of understand ing  shall be deemed to be a Federal agency for the 
purposes of the Federal law under which the responsibility is exer­
cised.".

(b )  C o n f o r m i n g  A m e n d m e n t  -  The analysis for chapter 3  o f  
title 23, United S ta tes Code, is fur ther amended by adding after 
the item relating to section 325 the following:

■\'l2fi. S tale iiHsmnpllon of ros|>nn.il>ility for cnti'i’orical rxclurtionr

”9 0 8 7  6005. & J It FACE TRANSPORTATION P R O JE C T  DELIVERY PILOT 
” PROGRAM.

(a) IN (j ENKF\L.—C hapter 3 of title 23, United Sta tes Code, 
is further amended by inserting after section 32(> the following:



PUBLIC LAW 109-59—AUG. 10, 2005 119 STAT. 1869

“§327. Surface transporta tion  project delivery pilo t program
"(a) E s t a b l i s h m e n t  —

“(1) In  GENERAL.—The Secretary shall carry out a surface 
transporta tion  project delivery pilot program (referred to in 
this section as the ‘program’).

“(2 )  As s u m p t i o n  o f  r e s p o n s i b i l i t y .—
"(A) In  GENERAL.— Subject to the other provisions of 

this section, with the  written agreem ent of the Secretary 
and a State, which may be in the form of a memorandum 
of understanding, the Secretary may assign, and the S ta te  
m ay assume, the  responsibilities of the Secretary with 
respect to one or more highway projects within the State 
under  the National Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.).

‘‘(B ) A d d i t i o n a l  r e s p o n s i b i l i t y .— I f  a S ta te  assumes 
responsibility under subparagraph (A)—

“(i) the  Secretary may assign to the State, and 
the S ta te  may assume, all or par t  of the responsibilities 
of the Secretary for environmental review, consulta­
tion, or o ther action required u nder  any Federal 
environmental law perta in ing to the review or approval 
of a  specific project; but

“(ii) the Secretary may not assign—
“(I) responsibility for any conformity deter­

mination required under section 176 of the Clean 
Air Act (42 U.S.C. 7506); or

“(II) any responsibility imposed on the Sec­
re tary  by section 134 or 135.

“(C )  P r o c e d u r a l  a n d  s u b s t a n t i v e  r e q u i r e m e n t s .—  
A Slate  shall assum e responsibility under this section sub­
ject to the  same procedural and substantive requirements 
as would apply if  th a t  responsibility were carried out by 
the Secretary.

“(D) F e d e r a l  r e s p o n s i b i l i t y .—Any responsibility of 
the Secretary not explicitly assumed by the S ta te  by written 
agreem ent under this section shall remain the responsi­
bility of the Secretary.

"(E) No e f f e c t  o n  AUTHORITY — Nothing in this section 
preem pts or interferes with any power, jurisdiction, respon­
sibility, or authority  of nn agency, other than  the Depart­
m ent of Transportation, under applicable law (including 
regulations) with respect to a project.

"(b )  S t a t e  P a r t i c i p a t i o n ,—
“(1 )  N u m b e r  OF PARTICIPATING S T A T E S.-T h e  Secretary may 

perm it not more than 5 States (including Ihe S ta tes  of Alaska, 
California, Ohio, Oklahoma, and Texas) to participate in the 
program.

“(2 )  APPLICATION,—Not. later than  2 7 0  days after the date 
of enactm ent of this section, the Secretary shall promulgate 
regulations th a t  establish requirements relating to information 
required to be contained in any application of a S ta te  to partici­
pate  in the progrum, including, a t  a m inim um —

“(A> the projects or classes of projects for which the 
S ta te  anticipates exercising the authority  th a t  may be 
granted under the program;

Di'.'itlliuc
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"(B) verification of the financial resources necessary 
to carry out the authority  tha t  may be p a n t e d  under 
the  program; and

“(C) evidence of the notice and solicitation of public 
comment by the S ta te  relating to participation of the State 
in the program, including copies of comments received from 
th a t  solicitation.
" (3 )  P u b l i c  n o t i c e .—

Deadline. “(A) In  GENERAL.— Each State  th a t  subm its an  applica­
tion under this subsection shall give notice of the in ten t 
of the S ta te  to participate in the program not la ter  than 
30 days before the date  of submission of the application.

"(B) M e t h o d  o f  n o t i c e  a n d  s o l i c i t a t i o n .— The Sta te  
shall provide notice and solicit public comment under this 
paragraph  by publishing the complete application of the 
S ta te  in accordance with the appropriate public notice law 
of the State.
“(4 )  SELECTION CRITERIA.—The Secretary may approve the 

application of a S ta te  under this section only if—
"(A) the regulatory requirem ents u nder  paragraph  (2) 

have been met;
"(B) the Secretary determines th a t  the S ta te  has  the 

capability, including financial and personnel, to assum e 
the responsibility; and

"(C) the head of the S ta te  agency having prim ary ju r is ­
diction over highway m atte rs  en ters  into a written agree­
m ent with the Secretary described in subsection (c).
“(5 )  OTHER f e d e r a l  AGENCY v i e w s — I f  a S ta te  applies 

to assum e a responsibility o f  the Secretary th a t  would nave 
required the Secretary to consult with another Federal agency, 
the Secretary shall solicit the views o f  the Federal agency 
before approving the application.
"(c) W r i t t e n  A g r e e m e n t .—A written agreem ent under this 

section sha ll—
“(1) be executed by the Governor or the top-ranking 

transporta tion  official in the S ta te  who is charged with respon­
sibility for highway construction;

"12) be in such form as  the Secretary may prescribe;
“(3) provide th a t  the S ta te—

"(A) agrees to assum e all or p a r t  of the responsibilities 
of the Secretary described in subsection (a);

"(B) expressly consents, on behalf of the Sta te , to accept 
the jurisdiction of the Federal courts for the compliance, 
discharge, and  enforcement of anv responsibility of tin; 
Secretary assum ed by the State;

"(O) certifies th a t  S ta te  laws (including regulations) 
are  in effect that —

"(i) authorize the Sta te  to take the actions nec­
essary to carry out the responsibilities being assumed; 
and

"(ii) a re  comparable to section 552 of title 5, 
including providing tha t  any decision regarding the 
public availability of n document under those S ta te  
luws is reviewnble by a court of competent jurisdiction; 
and
"(IJ) agrees to m aintain  the financial resources nec­

essary to carry out the responsibilities being assumed.

119 STAT. 1870 PUBLIC LAW 109-59—AUG. 10, 2005
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"(d )  J u r i s d i c t i o n .—
“(1) In  GENERAL.—The United States district courts shall 

have exclusive jurisdiction over any civil action against a S ta te  
for failure to carry out any responsibility of the S ta te  under 
this section.

"(2) L e g a l  s t a n d a r d s  a n d  r e q u i r e m e n t s .—A civil action 
under paragraph  (1) shall be governed by the legal s tandards  
and requirem ents th a t  would apply in such a civil action against  
the Secretary had  the Secretary taken the actions in question.

"(3) In t e r v e n t i o n .— T h e  S e c r e t a r y  s h a l l  h a v e  t h e  r i g h t  
to  i n t e r v e n e  i n  a n y  a c t i o n  d e s c r i b e d  in  p a r a g r a p h  (1),
“(c)  E f f e c t  o f  A s s u m p t i o n  o f  R e s p o n s i b i l i t y .—A  Sta te  th a t  

assum es responsibility under subsection (a)(2) shall be solely 
responsible and solely liable for carrying out, in lieu of the Sec­
retary, the responsibilities assumed under subsection (a)(2), until 
the program is term inated  as provided in subsection (i).

“( 0  L i m i t a t i o n s  o n  A g r e e m e n t s — Nothing in th is  section per­
mits a S ta te  to assum e any rulemaking authority of the Secretary 
under any Federal law.

" 'g t  A u d i t s .—
“(1) In GENERAL.—To ensure compliance by a S ta te  with 

any agreem ent of the S ta te  under subsection (c) (including 
compliance by the S ta te  with all Federal laws for which respon­
sibility is assum ed under subsection (a)(2)), for each S ta te  
participating in the program under this section, the Secretary 
shall conduct—

"(A) sem iannual audits during each of the first 2 years 
of S ta te  participation; and

"(B) annual audits during each subsequent year of 
S ta te  participation.
"(2) P u b l i c  a v a i l a b i l i t y  a n d  c o m m e n t .—

“(A ) IN GENERAL.— A n  a u d i t  c o n d u c te d  u n d e r  p a r a ­
g r a p h  (1 )  s h a l l  b e  p r o v i d e d  to  t h e  p u b l i c  fo r  c o m m e n t .

" (B )  RESPONSE.— N o t  l a t e r  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  DracHmc. 
o n  w h i c h  t h e  p e r i o d  fo r  p u b l ic  c o m m e n t  e n d s ,  t h e  S e c r e t a r y  
s h a l l  r e s p o n d  to  p u b l i c  c o m m e n t s  r e c e i v e d  u n d e r  s u b p a r a ­
g r a p h  (A).

"(h) R e p o r t  t o  C o n g r e s s .—The Secretary shall subm it to Con­
gress an annual report th a t  describes the adm inistration of the 
program.

"(i) T e r m i n a t i o n  —
"(1) In GENERAL— Except as provided in paragraph  (2), 

the program shall term inate on the date th a t  is 6 y e a r s  after 
the date  of enactm ent of this section.

"(2) T e r m i n a t i o n  b y  s e c r e t a r y .— 'The Secretary may 
term inate  the participation of any S ta te  in the program if—

"(A) tin; Secretary determines th a t  the S ta te  is not 
adequately carrying out the responsibilities assigned to 
the State;

“(B) the Secretary provides to ihe S ta le—
"(ij notification of the determination of noncompli­

ance; and
"(ii) n period of a t  least 30 days during which 

to take such corrective action as the Secretary de ter­
mines is necessary to comply with the applicable agree­
ment: and
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23 USC 301.

"(C) the State, after the notification and period pro­
vided under subparagraph  (B), fails to take satisfactory 
corrective action, as determined by Secretary.".

(b) C o n f o r m i n g  A m e n d m e n t .—The analysis for chapter 3 of 
title 23, United Sta tes Code, is fu r the r  amended by adding after 
the item relating to section 326 the following:
“327. Surface transportation project delivery pilot program.".
SEC. GU0G. ENVIRONMENTAL RESTORATION AND POLLUTION ABATE­

MENT; CONTROL O F NOXIOUS WEEDS AND AQUATIC NOX­
IOUS WEEDS AND ESTABLISHM ENT O F NATIVE SPEC IES.

( a )  M o d i f i c a t i o n  t o  NHS/STP f o r  E n v i r o n m e n t a l  R e s t o r a ­
t i o n , P o l l u t i o n  A b a t e m e n t , C o n t r o l  o f  N o x i o u s  W e e d s  a n d  
A q u a t i c  N o x i o u s  W e e d s .—

(1) M o d i f i c a t i o n s  t o  n a t i o n a l  h i g h w a y  s y s t e m .— Section 
103(b)(6) of title 23, United S ta tes  Code, is amended by adding 
a t  the end the following:

"(Q) Environmental restoration and pollution aba te­
m ent in accordance with section 328.

"(K) Control of noxious weeds and aquatic noxious 
weeds and establishm ent of native species in accordance 
with section 329.”.
(2) M o d i f i c a t i o n s  t o  s u r f a c e  t r a n s p o r t a t i o n  p r o ­

g r a m .—Section 133(b) of title 23, is amended by striking para ­
graph  (14) and inserting the following:

"(14) Environmental restoration and pollution abatem ent 
in accordance with section 328.

“(15) Control of noxious weeds and  aquatic noxious weeds 
and establishment of native species in accordance with section 
329.".
(b) E l i g i b l e  A c t i v i t i e s .— C hapter 3 of title 23, United S ta tes 

Code, is fur ther amended by adding after section 327 the following:
“8328. Eligibility for environm enta l res to ra tion  anti pollution 

abatem ent
"(a) In G e n e r a l .—Subject to subsection (b), environmental res­

toration and pollution abatem ent to minimize or mitigate the 
impacts of any transporta tion  project funded under this title 
(including retrofitting and  construction of s torm w ater trea tm en t 
systems to meet Federal and  S ta te  requirem ents under sections 
401 and 402 of the Federal W ater Pollution Control Act (33 U.S.C. 
1341; 1342)) may be carried out to address w ater pollution or 
environmental degradation caused wholly or pnrtinlly by a t ranspor­
tation  facility.

"(b) M a x i m u m  E x p e n d i t u r e  —In a case in which a transpor­
tation facility is undergoing reconstruction, rehabilitation, resur­
facing, or restoration, the expendi.urc of funds under this section 
for environmental restoration or pollution abatem ent described in 
subsection (a) shall not exceed 20 percent of the total cost of 
the reconstruction, rehabilitation, resurfacing, or restoration of the 
facility.
"8329. Eligibility for control of noxious weeds anti aquatic  

noxious weeds and es tab lishm ent of native spe­
cies

"(a) IN G e n e r a l .'— In accordance with all applicable Federal 
law (including regulations), funds made available to cairy  out this



NEPA Delegation Pilot Fact Sheet

S A F E T E A -L U  includes a N E P A  delegation pilot program for five states -  Alaska,  
California, Oklahoma, Ohio, and Texas. Under the program, the five stales arc elig ible  to 
apply for delegation o f  the Secretary o f  Transportation’s (Secretary) N E P A  
responsibilities for one or more h ighw ay projects within the state. T he state m ay also  
apply for delegation o f  so m e  or all o f  the Secretary’s review and consultation  
responsibilities under other Federal environmental laws. The sco p e  o f  delegation will be 
determined through application to the Secretary and execution  o f  a M em orandum o f  
Understanding (M O U ).

T im e Frame:

■ Duration o f  the pilot program is six  years from enactment o f  S A F E T E A -L U .  
U nless  extended by statute, the pilot terminates on A ugust 10, 2011.

■ T he Secretary is required to promulgate regulations to establish delegation  
application requirements. Rulemaking is required to be com plete  within 270  days  
o f  the Act. Rulemaking is behind schedule.

■ The Stale may not submit its application until
o  Rulemaking is com plete  and
o  The Stale must advertise the application and solicit  public com m ent.

■ A lter  its application is accepted, the State and Secretary will enter into an M O U.

■ O nce the M O U  is executed , delegation may proceed.

Delegation  Options:

■ N E P A  delegation is limited to highway projects. The term includes roads, streets, 
and parkways, rights-of-way. bridges and protective structures.

o  N E P A  delegation may be programmatic, or for specific ,  identified  
projects. The Stale has broad latitude to determine the FH W A  
environmental responsibilities it would like to assum e [i.e. CEs, EAs,
EISs, Section 4(0)1 .

■ T he State expects  to request delegation for all o f  the Secretary’s environmental  
review and consultation responsibilities under other Federal environmental laws  
(exam ples  include Section 100 o f  the National Historic Preservation Act, Section  
7 o f  the Endangered S pecies  Act)

3 /17 /2006



■ F H W A  has indicated that it will not delegate:
o  Projects on the President’s Streamlining Executive Order project list, 
o  Cross border projects, 
o  F r A  sponsored projects, 
o  Western Federal Lands sponsored projects.

■ NEPA delegation is limited to environmental decision-m aking. It docs not extend  
to engineering decisions.

Requirements and Responsibilities:

■ Under delegation, the Stale would assume so le  responsibility and liability for its 
N E P A  actions and decis ions  and would be subject to Federal court jurisdiction.
T o  receive delegation, the State is required to w aive its 111'1 Amendment  
sovereign immunity from suits in Federal court for its decis ions under NEPA.

■ The Stale will be required to co m ,. ' ,  '’ " ' cable Federal laws, Executive
Orders, regulations, polic ies and guidance for the responsibilities it assumes.

■ The State’s delegation program will be audited, tw ice annually for the first two  
years, annually thereafter. T he audits will be available for public com ment.

■ The Secretary is required to submit an annual report to C ongress on the pilot 
program.

■ The Secretary may terminate any stale's participation in the pilot program at any 
time for cause.

3 /1 7 /2 0 0 6
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Transportation Committee considered SENATE BILL NO. 271

SB 271 AUTHORIZE HWY PROGRAM PARTICIPATION

"An Act authorizing the commissioner of transportation and public facilities to participate in certain federal 
highway programs and relating to that authorization: relating to powers of the attorney general to waive 
immunity from suit in federal court related to those programs: and providing for an effective date."
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F r a n k  H. M u r k o w s k i p  o  B O X  1 1 0 0 0 1  
J u n L a u .  A l a s k a  9 9 0 1  l - O O O l  

( 9 0 7 ) 4 6 5  3 5 0 0  

F A X  ( 9 0 7 ) 4 6 5  3 5 3 2  

W W W  G O V  S T A T E  A K  U S

G o v e r n o r

C O V E R N O W V G O V  S T A T E  A K  U S S t a t e  o f  A l a s k a
o f f i c e  o f  t h e  G o v e r n o r  

J u n e a u

F tJ jru a ry  7 ,  2 0 0 6

T h e  I l o n o r a b l c  H en  S t e v e n s  
P r e s id e n t  o f  th e  S e n a t e  
A l a s k a  S t a t e  L e g i s la t u r e  
S t a t e  C a p i to l ,  R o o m  1 1 1 
. J u n e a u ,  AK 0 9 8 0 1 - 1  1 8 2

D e a r  P r e s id e n t  S t e v e n s :

U n d e r  t h e  a u t h o r i t y  o f  art .  HI, s e c .  1 8 ,  o f  t h e  A la s k a  C o n s t i t u t i o n ,  I a m  
t r a n s m i t t i n g  a  bill t h a t  w o u l d  a u t h o r iz e  th e  A l a s k a  D e p a r t m e n t  o f  T i u n s p o r t a t i o n  
a n d  P u b l i c  1 a n i l i t i e s  to  a s s u m e  c e r t a in  fe d e r a l  p & £ w * m m a t id  a n d  e n v i r o n m e n t a l  
i C s p o n s i b i l i t i e s  a s  p r o v id e d  for by  t h e  U n i t e d  S t a t e s  C o n g r e s s  in t h e  S .i fe ,  
A c c o u n t a b l e ,  F le x ib le ,  E ff ic ie n t  1 r a i e  p o r ta t io n  E q u ity  A ct.  A L e g a c y  for U s e r s  
(S A F E T E A -L U ),  P.L. 1 (TV-357. A p i v n  q u i s i t e  to  a s s u m p t i o n  o f  th e  d u t i e s  i s  th a t  th e  
S t a t e  of A la s k a  a g r e e  to a  ' , \a iver  of im m u n i t y  to  s u b  at f e d e r a l  c o u r t  for t h o s e  
d u t i e s  s p e c i f i c a l l y  a s s u m e d  from  t h e  U n ite d  ‘■'Totes D e p a r t m e n t  o f  T r a n s p o r t a t i o n .

U n d e r  t h e  r e c e n t  S \ l  E T E A -L U  a m e n d m e n t s ,  th e  S t a t e  o f  A l a s k a  i s  o n e  o f  
o n l v  f ive  n a m e d  s t . i t e s  w i t h  t h e  o p p o r t a m t v  Up p a r t i c i p a t e  in  a  s o - c a l l e d  p ilot  
p r o g r a m  for a s s i i i n p f io n  of d u t i e s  a n d  r e s p o n s i b i l i t i e s  u n d e r  2 3  U .S .C .  3 2 7  
(N a t io n a l  E n v i r o n m e n t a l  P o l ic y  Act o f  irk>9). T h i s  bill p n n i d e s  a u n i q u e  
o p p o r t u n i t y  for th e  S t a t e  o f  A la s k a  to  h a v e  m o r e  d ir e c t  i n v o l v e m e n t ,  a n d  c o n t r o l ,  in 
t h e  p l a n n i n g  a n d  d e c i s i o n  m a k i n g  p r o c e s s  in v o lv e d  w i th  m a n y  p u b l i c  p r o j e c t s .

I u i £ c  y o u r  p r o m p t  a n d  f l v o r a b l c  a c t io n  o n  t h i s  m e a s u r e .

M n c e r e lv  v o u r s .

Frank 11. Murkou ski 
<iovcrnoi
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