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(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below

OPERATING EXPENDITURES FY 2006
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Estimate of any current year (FY2005) cost:
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SENATE RNANCE
COMMITTEE
Amendment Number: & (
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Logged In By:

Senate Amendment

Offered by Senator Bundc

Amendment to CS for Senate Bill 131(L&C) 24-LS0718/F

Page 1, line 7, following "occupations;™:

Insert "directing retrospective application of the provisions of this Act to work
performed before the effective date of this Act for purposes of claims filed on or after
the effective date of this Act, and disallowing retrospective application for purposes of

claims for that work that are filed before the effective date of this Act;"

Page 5, following line 30:

Insert a new bill section to read:

"* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICATION AS TO WORK PERFORMED BEFORE THE EFFECTIVE DATE

OF THIS ACT. (a) This Act applies retrospectively to work performed before the effective
date of this Act for purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150

(Alaska Wage and Hour Act) that is filed on or after the effective date of this Act.

(b) This Act does not apply to work performed before the effective date of this Act for

purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150 that is filed before

the effective date of this Act."

Renumber the following bill section accordingly.
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CS FOR SENATE HILL NO. 131(FIN)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

MY THE SENATE FINANCE COMMITTEE

Olfcred:
KiTcrretl:

Sponsorls): SENATE LAMOII AND COMMENCE COMMITTEE

A MILL
FOR AN ACT ENTITLED
"An Act amending the Alaska Wage and llnur Ad as it relates to the employment of a
person acting in a supervisory capacity or in an administrative, executive, or
professional capacity: relating to definitions under the Alaska Wage and Hour Act and
providing definitions for persons employed in administrative, executive, and
professional capacities, for persons working in the capacity of an outside salesman, for
persons working in the capacity of a salesman employed on a straight commission basis.
and for persons that perforin computer-related occupations: directing retrospective
application of the provisions of this Act to work performed before the effective date of
this Act for purposes of claims filed on or after the effective date of this Act, and
disallowing retrospective application for purposes of claims for that work that are filed
before the effective date ol this Act; and providing for an effective date."

BE IT ENACTED MY IHE LEGISLATURE OETIIE STATE OF ALASKA:

*je CSSII 131 (FINI
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1 * Section I. AS 23.10.055 is amended to read:

n Sec. 23.10.055. Exemntions; compensation of executives, administrators,
3 and professionals. The provisions of AS 23.10.050 - 23.10.150 do not apply to

4 (1) an individual employed in agriculture, which includes farming in
5 all its branches and, among other things, includes the cultivation and tillage of the soil,
6 dairying, the production, cultivation, growing, and harvesting of any agricultural or
7 horticultural commodities, the raising of livestock, bees, fur-hearing animals, or
S poultry, and any practices, including forestry and lumbering operations, performed by
9 a farmer or on a farm as an incident to or in conjunction with the farming operations,
10 including preparation for market, or delivery to storage or to market or to carriers for
u transportation to market;

12 (2) an individual employed in the catching, trapping, cultivating or
13 farming, netting, or taking ot any kind of fish, shellfish, or other aquatic forms of
14 animal and vegetable life;

15 (3) an individual employed in the hand picking of shrimp;

16 (4) an individual employed in domestic service, including a baby-
17 sitter. in or about a private home;

18 (5) an individual employed by the United Stales or by the state or a
10 political subdivision of the state, except as provided in AS 23.10.065(b), including
20 prisoners not on furlough detained or confined in prison facilities;

21 (6) an individual engaged in the nonprofit activities of a nonprofit
11 religious, charitable, cemetery, or educational organisation or other nonprofit
5-3 organisation where the employer-emplovee relationship dues not. in fact, c\'M. and
24 where services rendeied to the organization are on a voluntary basis and are related
23 only to the organization’s nonprofit activities; for purposes of this paragraph,
26 "nonprolit activities" means activities for which the nonprofit organization dues not
27 man a habilitv lor unrelated business income tax under 26 U.S.f. 513, as amended;
28 (7) an cmplovee engaged in the delivers ol newspapers to the
2> consumer;

30 (8i an individual employed solely as a watchman or caretaker ol a
31 plant or property that is not in productive use for a period of lour months or more;

SSU 13LFIN)
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(9) an individual employed

(A) in a bona fide executive, administrative, or professional

capacity:
(B) [OR] in the capacity of an outside salesman or a salesman

who isemployed on a straight commission basis; or

(C) as a computer systems analyst, computer tmmrnmmer.

software engineer, or other similarly skilled worker:

(10) an individual employed in the search for placer or hard rock

minerals;
(11) an individual under IS years of age employed on a part-time basis

not more than 30 hours in a week;

(12) employment by a nonprofit educational or child care facility to
serve as a parent of children while the children are in residence at the facility if the
employment requires residence at the facility and is compensated on a cash basis
exclusive of room and board at an annual rate of not less than

(A) $10.000 for an unmarried person; or
(B) S15.()( 0 for a married couple;

(13) an individual who drives a taxicab, is compensated for taxicab
services exclusively by customers of the service, whose written contractual
arrangements with owners of taxicab vehicles, taxicab permits, or radio dispatch
services are based upon flat contractual rates and not based on a percentage share of
the individual's receipts from customers, and whose written contract with owners' of
taxicab vehicles, taxicab permits, or radio dispatch services specifically pioudcs that
the contract places no restrictions on boms worked by the individual or on areas in
which the individual may work except to comply with local ordinances;

(14) a person who holds a license under AS 0S.54 and who is
employed by a registered guide or master guide licensed under AS USISIJ for the lust
60 workdays [WORK I1)AYS| in which the person *s employed In the registered
guide or master guide during a calendar year;

(15) an individual engaged in activities for a nonprofit ichgioiis.

charitable, civic, cemetery, recreational, or educational organization wlieic the

-1 CSSH I13KFIN)
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employer-employee relationship does not, in fact, exist, and where services are

rendered to the organization under a work activity requirement of AS 47,27 (Alaska
temporary assistance program);

(16) an individual who

(A) provides emergency medical services only on a voluntary

basis;
(B) serves with a full-time fire department only on a voluntary

basis: or
(C) provides ski patrol services on a voluntary basis; or

(17) a student participating in a University of Alaska practicum

described under AS 14.40.065.
* Sec. 2. AS 23.10.055 is amended by adding new subsections to read:
(b) Notwithstanding (c) of this section, an individual employed in a bona fide
executive, administrative, or professional capacity shall be compensated on a salary or
fee basis at a rate of not less than two limes the state minimum wage Tor the first 40

hours of employment each week, exclusive of board or lodging that is furnished by the

individual's employer.
(c) In (a)(9) of this section,
(1) "bona tide executive, administrative, or professional capacity” has
the meaning and shall be interpreted in accordance with 29 U.S.C. 20J - 219 (Fair
Labor Standards Act of 1938), as amended, or the regulations adopted under those

sections;

(2) "computer systems analyst, computer programmer, software

engineer, or other similarly skilled worker" has the meaning and shall be interpreted in

accordance with 29 U.S.C'. 201 - 219 (Fair Labor Standards Act of 1938), as amended,

or the regulations adopted under those sections:
(3) "outsiue salesman™ means an employee

(A) who is customarily and regularly away Irom the employer's

place ol business; and

(B) whose primary duty is making sales or contracts for sales,

consignments, or shipment, or obtaining orders lor service or for ufb of

-4-
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facilities for which consideration will be paid by the client or customer;
(4) "salesman who is employed on a straight commission basis" means

an employee
(A) who is customarily and regularly employed on the business

premises of the employer;

(B) who is compensated on a straight commission basis for the
purpose of making sales or contracts for sales, consignments, shipments, or
obtaining orders for services or the use of facilities for which a consideration
will be paid by the client or customer; and

(C) whose primary duly is making sales or contracts for sales,
consignments, shipments, or obtaining orders for service or the use of facilities
for which a consideration will be paid by the client or customer.

* Sec. 3. AS 23.10.060(a) is amended to read:

(@) An employer who employs employees engaged in commerce or other
business, or in the production of goods or materials in the slatCj may not employ an
employee for a workweek longer than 40 hours or for more than eight hours a day.
[THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON
ACTING IN A SUPERVISORY CAPACITY.]

Sec. 4. AS 23.10.085(b) is amended to read:

(b) The regulations may, without limiting the generality of (a) of this section,
define terms used in AS 23,10.050 - 23.10.150, and restrict or prohibit industrial
homework or other acts or practices that the director finds appropriate to carry out the
purpose of AS 23.10.050 - 23.10.150, or to prevent the circumvention or evasion of
AS 23.10.050 - 23.10.150, [IF THE REGULATIONS DEFINING AN INDIVIDUAL
EMPLOYED IN A BONA FIDE EXECUTIVE. ADMINISTRATIVE. OR
PROFESSIONAL CAPACITY FOR PURPOSES OF AS 23.10.055 REQUIRE THAT
THE INDIVIDUAL RECEIVE A MINIMUM SALARY. THE REQUIRED
MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.]

Sec. 5. AS 23.10.145 is amended to read:
Sec. 23.10.145. Definitions. If not defined in this title or in regulations

-5- CSSIt I3SMFIN)
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adopted under this title, terms used in AS 23.10.050 - 23.10.150 shall be defined as

they are defined in 29 U.S.C. 201 - 219 ( [THE FEDERAL] Fair Labor Standards Act

of 1938), as amended, or the regulations adopted under those sections [IT].

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to

read:

APPLICATION AS TO WORK PERFORMED BEFORE THE EFFECTIVE DATE

OF THIS ACT.

(a) This Act applies retrospectively to work performed before the effective

date of this Act for purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150

(Alaska Wage and Hour Act) that is filed on or after the effective date of this Act.

(b)

This Act does not apply to work performed before the effective date of this Act for

purposes of any claim or proceeding based on AS 23.10.050 - 23.10.150 that is filed before

the effective date of this Act.

* See. 7. This Act takes effect July 1, 2005.

CsSSI! 13KPIN)
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Alaska State Legislature

Senator Con Bunde
Senate District P

Viifc Chair: Semite Finnucc Coiimntree

Clinir: Saule Liilior ti Commerce Committee

SB 131

SPONSOR STATEMENT”’
A Senate Labor and Commerce bill

*71/1 act amending the Alaska U'l/lgc and Hour Art as it relates to the employment of a person acting in a
snpen'isory capacity; providing definitions for persons employed in administrative, executive anil professional
capacities, for persons working in the capacity ofan outside salesman, and for persons working in die capacity ofa
salesman employed on a straight commission basis. "

Alaska's Wage and Hour Act (AS 23.10.050-23.10.150) establishes the provisions for overtime
compensation. AS 23.10.055 sets forth exemptions to the Wage and Hour Act. One of these exemptions
is “an individual employed in a bona fide executive, administrative or professional capacity or in the
capacity of an outside salesman ora salesman who is employed on a straight commission basis."”

As currently defined in our administrative code, the definitions of "executive capacity,” “administrative
capacity." and “professional capacity" are confusing and difficult to interpret, hi order to determine if
someone is an executive, administrative or professional employee, you have to use what is known a* the
“long test." In addition to numerous other factors, the long test includes a calculation of the employee's
time spent on “non-exempt work” (i.e. work that is not executive, administrative or professional). If an
employee spends more than 20 percent (41) percent in retail or service establishments) of their lime on
non-exempt work, they become subject to the Wage and Hour Act and can qualify for overtime. The
ambiguity within the definitions, including the implementation of the SO/20 lest, has lead to numerous
wage and hour lawsuits, causing great expense to employers anil employees.

'IB 1S2 deletes the S0/20 test and sets forth delinitions which are much more understandable. The
simplicity provided by the new definitions will lead to greater compliance with the sMutes. It is in the
best interests of both the employe! and emplo\ee that the statutes are straightfoiwaul, piactical and easy

to follow.

IIB 1S2 also clarifies another area of confusion in the Wage and Hour provisions. Currently, a person
acting in a "supervisory capacity" is exempt from pavmeiit of overtime, but not exempt from the full
Wage and Hour Act. The definition of "supervisory capacity" in the regulations is also ambiguous and
difficult to interpret 1B 1S3 removes this exemption liom the statute There are two reasons for deletion
of the provision, The lust uason is that due to the unecilainlv in interpretation of the delinition. the
statute is cmicnilv unwoil.uhle. Secondly, the new delinitions of "executive capacity” and
“administrative capacity” would subsume a pel am working in a siipemsoiy capacity. Therefore, there is
no need to have a separate provision.

I nacting this bill will eliminate ambiguities, align Alaska moie closely with other stales and reduce the
number of frivolous lawsuits, while protecting workers# lights to receive overtime.

Snnnsnr iSf.nf-.pmpnt



SECTIONAL ANALYSIS FOR CS SB 131(L&C)

Title: An net amending the Alaska Wage and Hour Act as it relates to the employment
of a person acting in a supervisory capacity or in an administrative, exccutwc or
professional capacity; relating to definitions nude"” the Alaska Wage and Hour net and
providing definitions for persons employed in administrative, executive and
professional capacities, for persons marking in the capacity of an outside salesman, for
persons marking in the capacity of a salesman employed on a straight commission
basis, andfor persons that perform computer-related occupations; and providing for an

effective date.
CHANGES PROM CS S/i 131/G ARE NOTED IN BOLD:

Section 1 Adds "computer systems analyst, computer programmer, software
engineer or oilier similarly skilled workers™ to the list of exemptions from

the Wage & Ilour Act.

The previous version had "computer related occupations” within the
definition of "professional capacity”. We have now broken them out as

a separate exemption.

Section 2: AS 23.10.055(h)
Requires individuals employed is executive, administrative and

professionals be compensated on a Hilary ol not less than two limes the
minimum wage* for the firsl -It) hours of employment.

The CS has not changed this provision, but it has been moved within
the statutes.

ASIL.TIO.0”MU/d)
Provides that "bona tide e\eculile, administrative or protessional
rapacity” be delined in accordance wi h ihe Pair Labor Standards Act.

I he definitions for these terms in lhe previous version mirrored Ilr*
federal definitions, but were spelled out within the statute*. Because
there were questions as to the terms used within the definitions, we
have reverted to the federal definitions for the above terms, as
provisions have been made lor each word used within the federal

definitions.

Abii:iO.D£jBfg)

Provides that ‘'computer svslems analyst, (omputer progummer,
sottware engineer or other similarly skilled worker ' be detined in
aiconlance with 1he Pair Labor Standards Act.



Section 3:

Section 4:

Section 5:

Section 6:

This section provides the definition for this exemption found in Section
1 of the bill. Currently, Alaska's regulations defer to the Fair Labor
Standards Act when defining computer related occupations. 8 AAC
15.910(a) (1) (iv).

AS 23.10.055(c)(3)
Provides a definition for "outside salesman."

This definition has not changed from the previous version, but it has
been moved within the statutes.

AS 23.10.055(c)(4)
Provides a definition for "salesman who is employed on a straight

commission basis.”

This definition has not changed from tiie previous version, but it has
been moved within the statutes.

Removes the provision that a person acting ina "supervisory capacity" is
exempt from overtime.

This provision has not changed from the previous version, but it has
moved to a different section within the bill.

Deletes the minimum salary requirement when defining these terms in
regulation. This salary requirement has been moved to AS 23.10.035(b)

(see Section 2).

This provision has not changed from the previous version, but it has
moved to a different section within the bill.

Inserts the United Mates ope releronie to the Fair Labor Standards Act of
1V3s.

This section is new. Where any reference to a federal law is found
within our statutes, our drafters would like the correct United Slates

Code references inserted.
Pi~rvidcs for an elective date ol |uly L 2()I,5.

This CS has included an effective dale.
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CS FOR SENATE BILL NO. 131(L&C)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENT /-FOURTH LEGISLATURE - FIRST SESSION
RY THE SENATE LAROR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LAROR AND COMMERCE COMMITTEE

A BILL
FOR AN ACT ENTITLED

"Ail Act amending the Alaska Wage and Hour Act as it relates to the employment of a

person acting in a supervisory capacity or in an administrative, executive, or

professional capacity; relating to definitions under the Alaska Wage and Hour Act and

providing definitions for persons employed in administrative, executive, and

professional capacities, for persons working in the capacity of an outside salesman, for

persons working in the capacity of a salesman employed on a straight commission hasis,

and for persons that perform computcr-rclatcd occupations; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 23.10.055 is amended to read:

Sec. 23.10.055. Exemptions: compensation of executives, adminisirators,

and professionals. The provisions of AS 23.10.050 -23.10.150 do not apply to

(1) an individual employed in agriculture, which includes farming in

-1- C'SSfl 1IJKLiViIC")
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all its branches and, among other tilings, includes the cultivation and tillage of the soil,

dairying, the production, cultivation, growing, and harvesting of any agricultural or

horticultural commodities, the raising of livestock, bees, fur-bearing animals, or

poultry, and any practices, including forestry and lumbering operations, performed by
a farmer or on a farm as an incident to or in conjunction with the farming operations,
including preparation for market, or delivery to storage or to market or to carriers for
transportation to market;

(2) an individual employed in the catching, trapping, cultivating or
fanning, netting, or taking of any kind of fish, shellfish, or other aquatic forms of
animal and vegetable life;

(3) an individual employed in the hand picking of shrimp;

(4) an individual employed in domestic service, including a baby-

sitter, in or about a private home;
(5) an individual employed by the United Stales or by the state or a

political subdivision of the state, except as provided in AS 23.10.065(b). including

prisoners not on furlough detained or confined in prison facilities;
(6) an individual engaged in the nonprofit activities of a nonprofit

religious, charitable, cemetery, or educational organization or other nonprofit
organization where the employer-employee relationship does not, in fact, exist, and
where services rendered to the organization are on a voluntary basis and tire related

only to the organization's nonprofit activities; for purposes of this paragraph

"nonprofit activities" means activities for which the nonprofit organization does not
incur a liability for unrelated business income tax under 26 U.S.C, 513, as amended;

(7) an employee engaged in the delivery of newspapers to the

consumer;
(8) an individual employed solely as a watchman or caretaker of a

plant or property that is not in productive use for a period of lour months or more;
(9) an individual employed

IM in a bona fide executive, administrative, or professional

capacity;
I1t) |OKJ in the capacity of an outside salesman or a salesman

.2
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who is employed on a straight commission basis; or

(C) as a computer systems analyst, computer
software engineer, or other similarly skilled worker;
(10) an individual employed in the search for placer or hard rock

minerals;
(11) an individual under 18 years of age employed on a pan-time basis

not more than 30 hours in a week;

(12) employment by a nonprofit educational or child care facility to
serve as a parent of children while the children are in residence at the facility if the
employment requires residence at the facility and is compensated on a cash basis
exclusive of room and board at an annual rate of not less than

(A) S10,000 for an unmarried person; or
(B) Si5,000 for a married couple;
(13) an individual who drives a taxicab, is compensated for taxicab

services exclusively by customers of the service, whose written contractual

arrangements with owners of taxicab vehicles, taxicab permits, or radio dispatch
services are based upon flat contractual rates and not based on a percentage share of
the individual's receipts from customers, and whose written contract with owners of
taxicab vehicles, taxicab permits, or radio dispatch services specifically provides that
the contract places no restrictions on hours worked by the individual or on areas in
which the individual may work except to comply with local ordinances;

(14) a person who holds a license under AS 08.54 and who is
employed by a registered guide or master guide licensed under AS 08.54. for the first
60 workdays |[\WVORK DAYS] in which the person is employed by the registered
guide or master guide during a calendar year;

(15) an individual engaged in activities for a nonprofit religious,

charitable, civic, cemetery, recreational, or educational organization where the

cmploycr-employee relationship does not. in fact, exist, and where services are

rendered to the organization under a work activity requirement of AS 47.27 (Alaska

temporary assistance program);

(16) an individual who

*3- CSSH 13!(Li&<5
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(A) m'movides emergency medical services only on a voluntary

basis;

(B) serves with a full-time lire department only on a voluntary

basis; or

(C) provides ski patrol sendees on a voluntary basis; or

(17) a student participating in a University of Alaska

described under AS 14.40.065.
* Sec. 2. AS 23,10.055 is amended by adding new subsections to read:

(b) Notwithstanding (c) of this section, an individual employed in a bona fide
executive, administrative, or professional capacity shall be compensated on a salary or
fee basis at a rate of not less than two times the state minimum wage for the first 40
hours of employment each week, exclusive of board or lodging that is furnished by the
individual's employer.

(c) In (a)(9) of this section,

(1) "bona fide executive, administrative, or professional capacity” has
the meaning and shall be j 'tcrpreted in accordance with 29 U.S.C. 201 - 219 (Fair
Labor Standards Act of 1938), as amended, or the regulations adopted under those
sections;

(2) "computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker" has the meaning and shall be interpreted in

accordance with 29 U.S.C. 201 - 219 (Fair Labor Standards Act of 1938), as amended,

or the regulations adopted under those sections;
(3) "outside salesman™ means an employee
(A) who is customarily and regularly away from the employer's
place of business; and
(B) whose primary duty is making sales or contracts for sales,

consignments, or shipment, or obtaining orders for seivicc or for use of

facilities for which consideration will be paid by the client or customer;

(4) "salesman who is'employed on a straight commission basis" means

an employee
(A) who is customarily and regularly employed on the business

Juw Tt'xt Urulurdinu) ft'SLtcrUD TEXT L'RACKXTb'O]
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premises of the employer;

(B) who is compensated on a straight commission basis for the
purpose of making sales or contracts for sales, consignments, shipments, or

obtaining orders for sendees or the use of facilities for which a consideration

will be paid by the client or customer; and

(C) whose primary duty is making sales or contracts for sales,
consignments, shipments, or obtaining orders for sendee or the use of facilities
for which a consideration will be paid by the client or customer.

* Sec. 3. AS 23.10.060(a) is amended to read:
(@) An employer who employs employees engaged in commerce or other

business, or in the production of goods or materials in the state, may not employ an

1

i employee for a workweek longer than 40 hours or for more than eight hours a day.
[ [THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON
I* ACTING IN A SUPERVISORY CAPACITY.]

I: * Sec. 4. AS 23.10.085(b) is amended to read:

if (b) The regulations may, without limiting the generality of (a) of this section,
Il define terms used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial
is homework or other acts or practices that the director finds appropriate to carry out the
i purpose of AS 23.10.050 - 23.10.150. or to prevent the circumvention or evasion of
20 AS 23.10.050 - 23.10.150. [IF THE REGULATIONS DEFINING AN INDIVIDUAL
21 EMPLOYED IN A BONA FIDE EXECUTIVE, ADMINISTRATIVE, OR
n PROFESSIONAL CAPACITY FOR Pl .'RPOSES OF AS 23.10.055 REQUIRE THAT
23 THE INDIVIDUAL RECEIVE A MINIMUM SALARY, THE RHOUIRFD
24 MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
25 FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.|

26 * Sec. 5. AS 23.10.145 is amended to read:

27 Sec. 23.10.145. Definitions. If not defined in this title or in regulations
28 adopted under this title, terms used in AS 23.10.050 - 23.10.150 shall be defined as
20 they are defined in 20 U.S.C. 201 - 216 <[THE FKDERALJ Fair Labor Standards Ad
30 of 1938], as amended, or the regulations adopted under those sections |IT |.

31 * Sec. 6. This Act takes effect July 1, 2005.

-f- CSSIt 1IML&C)
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Alaska Stale Legislature

Senator Con Buiulc
Senate District P

Chair Senate Labor .V Cciiimiercu ColinniHq

SECTIONAL ANALYSIS
CS for SI3 131 ()

Title: An net amending the Alnska Wage nml Hour Act as it relates to the employment ofa person acting
in a supervisory capacity; providing definitions for persons employed in administrative, executive and
professional capacities, for persons working in the capacity of an outside salesman, mid for persons
working in the capacity ofa salesman employed on a straight commission basis.

Section L

Section 2:

Section 3:

Removes the provision that a person acting in a "supervisory capacity- is exempt from
oveitime. This sentence is being deleted, as 'Supervisors™ will now be covered by the

definitions found in Section 3 of the bill.

No changes in CS.

Deletes the minimum salary requirement when defining these terms in regulation, a|
these terms will now be defined in statute (see Section 3).

No changes in CS.

Defines "individual employed in an administrative capacity,” "individual employed ill ail
executive capacity.” "individual employed in a piolcxifionnl capacity,” "outside salesman.”
and "salesman employed oil a straight commission basis."

(’lianges made hy CS:
Page \ Lines 17-22: Adds teaeheis and computer iclaled occupations to ilclimtion

*| "professional capacity." These occupations aic included in the -curient
definitions and were :nad\citenth left out.

Page 3. Lines 26-2S: Inserted the term “primary duty”

Page p. Lines 2I>3f> Replaced "a person” with "an employe"

Page 9 Line 31: Inseited "customarily”

Page *L Lines n-7: Inserted a pi unary duties test.
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CS FOR SENATE RILL NO. 131 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

S|>oiisnr(s): SENATE LABOR AND COMMERCE COMMITTEE

ARILL
FOR AN ACT ENTITLED
"An Act amending the* Alaska Wage and Hour Act as it relates to the employment of a
person acting in a supervisory capacity; providing definitions for persons employed in

administrative, executive, and professional capacities, for persons working in the

capacity of an outside salesman, and for persons working in the capacity of a salesman

employed on a straight commission basis.”

RE IT ENACTED RY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 23.J0.0('>0(a) is amended to read:

(al An employer who employs employees engaged in commerce or other
luwiness, or in the production of goods or materials in the state, may not employ an
employee for a workweek longer than 40 hour.-, or for more than eight hours a day.

[THIS SECTION DOES NOT APPLY TO THE EMPLOYMENT OF A PERSON
ACTING IN A SUPERVISORY CAPACITY .|
£ Sec. 2. AS 23. 1().()N5(h) it amended to read:

-1 CSS It J3KI..NO
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t'h) Tt regulations may, without limiting the generality of (a) of this section,
define tenns used in AS 23.10.050 - 23.10.150, and restrict or prohibit industrial
homework or other acts or practices that the director finds appropriate to carry out the

purpose ol AS 23.10.050 - 23.10.150 or to prevent the circumvention o’-evasion of
AS 23.10.050 - 23.10.150. [ITTUT REGULATIONS DEFINING AN INDIVIDUAL

EMPLOYED IN A BONA FIDE EXF.CUTI\E, ADMINISTRATIVE, OR

PROFESSIONAL CAPACITY FOR PURPOSES OF AS 23.10.055 REQUIRE THAT
TI-IE INDIVIDUAL RECEIVE A MINIMUM SALARY} THE REQUIRED
MINIMUM SALARY MUST BE TWO TIMES THE STATE MINIMUM WAGE
FOR THE FIRST 40 HOURS OF EMPLOYMENT EACH WEEK.J

* Sec. 3. AS 23.10.145 is amended by adding a new subjection to read:

(b) In AS 23.10.050- 23.10.150,

fl)  "mdividu.il employed in an administrative capacity” means an

employee
<Aj who is compensated on a salary or fee basis at a rate of not

less than two times the state minimum wage for the first 10 hours of

employment each week, exclusive of board, lodging, or other lacilities:

(B) whose primary duly is the pertormance of office or

nonmuinial work directly related to the management or general business

operations of the employer or the employer's customers; and
(C) whose primary duty includes the exercise of discretion and

independent ludgtnent with respect to mattet.sot significance;
(2j "individual employed in an executive capacity” means an employee
(A) who is compensated on a salary or fee basis at a rate of not

less than two times the '-tale minimum we ;e loi the fust 40 hours of

employment each week, exclusive ol board lodging, or other facilities:

ilii  whose pimiary duty is management of the enterprise m

wim.li the employee is employed oi o f;! customarily reiogmzed department oi

subdivision of the enit ipuse;

(( i who cusiomnrils and regular!, dmcts the work ol two oi

mtneolhei employees, and

CSSIt 131(1 X( i
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(D) who lias the authority to hire or fire other employees

whose suggestions and recommendations as to the hiring, firing, advancement,

promotion, or any other change of status of other employees are given

particular weight;
(3) "individual employed in a professional capacity” means an
employee
(A) who is compensated on a salary or fee basis at a rale of not
less than two times the slate minimum wage for the first 40 hours of
employment each week, exclusive of board, lodging, or other facilities;
(B) whose primary duty is to

(i) perform work requiring knowledge of an advanced
type in a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction;

(iifj perform work requiring invention, imagination,
originality, or talent in a recognized Held of artistic or creative
endeavor;

fiii) teach, tutor, instruct, or lecture in the activity of
imparling knowledge as a teacher certified or recognized as such in a
school or other educational establishment or institution; or

(iv> perform computer related occupations that are

exempted from the Fair Labor Standards Act under 29 C.F.TT. Fart

541 40i);
(41 "outside salesman"™ means an employee

(A) who is customarily and remlaiiy away from the employer's

place ol business; and

(B) uho.se primary duty is making sale* or contracts for sales,

consignments, or shipment, or obtaining orders for service or for use of

for which consideration eTfl be paid b\ the client or customer;

(5) “"saleiunan employed on a straight commission basis" means an

cmp.oyee
(Aj who is customarily and 'egularlv employed on the business

mA
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premises of the employer:

(B) who is compensated on a straight commission basis for the
purpose of making sales or contracts for sales, consignments, shipments, or
obtaining orders for services or the use of facilities for which a consideration

will be paid by the client or customer; and

(C) whose primary duty is making sales or contracts for sales,
consignments, shipments, or obtaining orders for service or the use of facilities

for which a consideration will be paid by the client or customer.
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FRANK H. . MURKOWSKI, GOVERNOR

P. 0. Box 21149
Juneau, AK 99802-1149
Phone: (907)465-2700
Fax: (907)465-2784

Department Of Labor and Workforce Development

OFFICE OF THE COMMISSIONER

April 14, 2005

The Honorable Norman Rokeberg
Alaska State Legislature

Capitol Building, Room 214
Juneau, Alaska 99801

Deai- Representative Rokeberg: ,
A tokrti* TO -

'Ihe Alaska Department of Labor and Workforce Development is in
support of CSITB 182(FIN).

This bill will help to streamline the cumbersome process of determining
whether an employee is exempt from Alaska's overtime pay requirements, while
minimizing the potential for employee abuse by expanding the minimum salaiy
provision. The minimum annual salary of $29,744 will help to ensure (hat line
workers are not artificially categorized in overtime exempt positions. | applaud
your efforts to carefully balance industry needs for clearer overLime pay
guidelines with the needs of Alaska's workforce.

We do not expect the proposed changes to have a significant impact on
the department's operations. Less than live percent of wage claims filed with
the department in FY 2004 involved issues associated with the overtime pay
exemptions affected by this proposed legislation. Although the changes may
initially produce more questions, the new standards arc expected (o be easier

lo explain.

Ifyou need any additional assistance with this bill, please let me know.

cc:  Grey Mitchell, Director LS&S
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Semite Bill; SB 131
Short Title;: Wage & Hour Act: Exec/Prof/Admin/Sales

Sponsor: Senate Lahor and Commerce Committee
Current Version: SI! 131
Contact: .lane Alberts, 465-4S43

Summary:

Would clarify the definitions of “executive capacity”, “administrative
capacity” and “professional capacity” as defined in Administrative C#dc
when determining overtime wages under the Wage and Hour Act

m  Eliminates the “lon” test” also known as the *“ N0/20” lest and inserts more
understandable definitions
* .More clearly defines “exempt” and “non-exempt” work when determining
payment of overtime
e Eliminates the definition and provision for “supervisory capacity" as this
delinition is assumed through (he other definitions of “professional” and
“executive" capacities
benefits:
 Straightforward language brings clarity to employers and employees
* Will lead to great compliance with the Wage and Hour Act
e Reduce lawsuits emerging from ambiguity of (he statute
liackgromid
m  Maska law has historically exempted individuals employed in a “bona fide
executive, administrative or professional” capacity. AS 23.10.055.
» The Alaska Administrative Code regulations, which defined these terms,
were enacted in 107S.
m  ‘'I’he definitions, when wrillen, were similar to the federal exemptions in the

lair Lahor Standards Act IELSA i



Employees exempt from

Wage and Hour Act
Administrative

Executive

Professional

Current Definition

Primary duties arc .
management, supervising

Uses discretion and

independent judgment

Performs work under only

general supervision .
Regularly and directly assists

a proprietor or an exempt .
executive employee of the
employer

Performs work along

specialized or technical lines
requiring special training

Salary at least 2.0 times

minimum wage in first forty
hours a week

S0/20 rule

Primary duty is management .
of the business

Directs two or more .
employees

May hire and fire .
Customarily and regularly .
exercises discretionary
authority

Salary at least 2.0 times the
minimum wage in first forty
hours a week

80/20 rule

Primary duty requires an
advanced degree

Or, is creative in nature,
teacher or computer-related
Uses discretion and .
independent judgment

Work is predominately
intellectual and varied in .
character

Salary at least 2.0 times the
minimum wage in first forty
hours a week

Current Definitions vs. New Definitions

Senate Bill 131

Primary duty is
performance of office or
nonmanual work directly
related to management or
general business operations
Uses discretion and
independent judgment
Salary is at least 2.0 times
the minimum wage in first
forty hours a week

Primary duty is
management of the business
Directs two or more
employees

May hire and fire

Salary at least 2.0 times the
minimum wage in first forty
hours a week

m  Primary duty requires

knowledge from prolonged
course of specialized
intellectual instruction

Or invention, imagination,
originality or talent in
artistic or creative endeavo
Salary at least 2.0 times the
minimum wage in first forty
hours a week



State by State Overtime Coniparision

Completed Spring, 2004
By: John M. Sedor

Single Definitional Standard - 32 Jurisdictions
(These jurisdictions either do not have applicable wage/hour regulations or directly reference the overtime
exemption definitions found in the Fair Labor Standards Act to define their own exemption from overtime
requirements, In these jurisdictions, employers will only need to comply with one definitional standard -
the federal standard - regarding overtime exemption issues.)

Alabama Arizona Delaware District of Columbia
Florida Georgia Idaho Indiana

lowa Kansas Louisiana Maine
Massachusetts Michigan Mississippi Missouri

Nebraska Nevada New Hampshire New Mexico

New York North Carolina Ohio Oklahoma

South Carolina South Dakota Tennessee Texas

Utah Vermont Virginia Wyoming

uOIld” Short Test - 8 Jurisdictions
(The “old™ short test is similar to the new federal regulations with regard to die "lime performing exempt
functions' factor)

Connecticut Ilinois Kentucky Maryland

Montana North Dakotal Rhode Islandl West Virginia
1Definitional language contains minor variations from old federal test.

Unique Standards - 4 Jursidictions
(I our states have a unique standard for determining overtime exemption definitions)

California Colorado 1lawaii Oregon

“Old” Long Test - 7 Jurisdictions

Alaska Arkansas Minnesota New Jersey; Pennsylvania

Washington Wisconsin-’
1Definitional Pingauge contains minor variations Irom oM tcdcnil lest

AS5-5 <tt (‘Itliivnliince.inii'jtisiiii line
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Employers Beware:
NEW WAGE AND HOUR REQUIREMENTS MAY SIGNIFICANTLY IMPACT ALASKA EMPLOYERS

Article by Bill Evans, partner,
Dorsey and Whitney LLP,
vice-chair. Anchorage Chamber
of Commerce

Both the federal and

state wage and hour laws

recently underwent significant

revisions. It is very important
that Alaska employers understand these new
requirements and ensure that their exempt employees
are still in compliance with the new regulations and
statutes. Even inadvertent departure from the new
requirements can result in substantial liability.

Major Federal Revisions. On April 23, 2004,
the United States Department of Labor published its
long-anticipated revisions concerning the so-called
white-'ollar exemptions (i.e., executive, administrative,
professional, computer professional and outside sales-
person). A key change to the federal system is that all
employees who now earn less than $455 per week-or
$23,550 per year-must receive overtime. Previously,
employees had to earn only $155 per week in order to
qualify as exempt. The U.S. government estimates that
more than 1.3 million workers nationwide will benefit
from this mandated salary increase. A much fewer
number of employees, estimated to be approximately
107,000 nationwide, may lose their current entitle-
ment to overtime due to other changes.

By wholly eliminating the antiquated “long test"
for determining exemptions, the Department of Labor
did away with the last vestiges of the beleaguered
80/20 requirement that mandated that exempt employ
ees could spend no more than 20 percent of their time
engaged in nonexempt duties. The difficulty in objec-
tively documenting compliance with this requirement
made it a oarticularly vexing issue for many employers.

The Department of Labor also significantly revis'd
the test u;ed for determining whether an employee
qualities far an exemption based on his or her job
duties, For example, administrative employees, who
tiave always been required to exercise discretion and
independent judgment in performing their duties,
must now exercise such discretion and independent
judgment with respect to "matters of significance."

Se 29 C.r.R. §541,200.

Another notable change Involves the definition nl

an "executive" employee. In addition to managing a

6 NEWS & VIEWS « July 2004

department or customarily recognized subdivision of
the employer and regularly directing the work of at
least two other employees, the new definition of an
“executive" employee requires:
"The employee must have authority to hire

or fire other employees or his/her suggestions

and recommendations as to the hiring, firing,

advancement, promotion or any other change

of status of other employees are given

particular weight."

29 C.F.R. § 541.100.

Alaska Fails to Adopt Similar Changes. Choosing
not to follow the lead of the federal government, the
Alaska Legislature maintained its historic definitions
for the white-collar exemptions. Accordingly, Alaska
employers now must ensure that their exemptions
comply with two significantly different systems. For
instance, the problematic 80/20 requirement is still
very much alive under Alaska law, It is, therefore,
increasingly possible that many employees may be
exempt under one system but
not under the other.

Alaska Establishes Minimum Salary for Exempt
Employees. Although the Alaska Legislature did not
adopt any changes to the existing definitions for
exempt employees, it did substantially increase the
minimum salary that an exempt employee must earn.
Moreover, it tied this minimum salary to the state's
minimum wage, thereby guaranteeing that future
increases in the minimum wage will also increase the
minimum salary for exempt employees.

Mouse Bill 255, which was submitted for Gov.
Murkowskl's signature on June 10, 2004, requires that
any employee falling under the "administrative,”
“executive" or "professional” exemptions must earn
a minimum salary of at least two times the state
minimum wage for the first 40 hours of employment
each week

The current Alaska minimum wage is $7,25 per
hour. Accordingly, th , new law will require that any
exempt employee be paid a salary of $580 per
week-or S?0,16U per year. There is no evidence of any
study being conducted to determine how many
empluyees or employers in Alaska this new require-
ment will affect. This law will automatically qu into
effect 90 days after it is signed by the governor.

ANCHORAGE CHAMBER «t coumu i
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lilt1Voice of Small Uusiniv®

ALASKA

National Federation of Independent Business
Statement of Support for SB 131

March 14,2005

Ftnployers in Alaska must follow both the federal Fair Labor Standards Act (FSLA) and the Stuie
Wage and Ilour Act in setting employee wages. Federal and State law exempts executive,
administrative and professional employees from overtime requirements of the wage and hour act. To
determine ifan employee is exempt, Alaska is one of a few states that continue to apply the “long tr.it
which includes a calculation of the employee’s time sncnt on non-exempt work. (The 80/20 test)*

Most states use the overtime exemption definitions found in the Fair Labor Standards Act relieving
businesses of the burden of applying two systems. Senate Bill 131 removes the 80/20 test for salaried
employees and implements a definition of duties test similar to the FSLA regulations.

Keeping track of a salaried employee’s hourly activities is a cumbersome if not impossible task. SB
131 is art important bill for small business and large business alike. NFIB; Alaska strongly supports

this simplification of the law.
* The 80/20 test requires tin employer to keep track of how much time a salaried worker spends on

non-exempt work, ifthe employee spends more than 20 percent (40 percent in retail or service
businesses) of their time on non-exempt work, they are subject to the Wage and Ilour Act and can

qualify for overtime.

Please Support SK 131

Submitted by Iliyes Shuiib on behalf of NFIM/AlusKa.
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COASTAL HELICOPTERS, INC.
LOCATED ON THE JUNEAU AIRPORT
8995 YANDUKIN DRIVE  JUNEAU AK 99801
(907) 789-5600  FAX (907) 789-7076

e-mail: coaslal*gci.nel
March 16, 2005

Senator Cun Bundc, Chair
Senate Labor & Commerce Committee
Fax: 465—3871

Dear Senator Bundc:

SB 131

Thank you foi sponsoring this import.ml legislation. 1his is a request for your committee
lo approve SB 131. This bill recognizes the cumbersome, if not impossible, task of
tracking a professional employee's time hour by hour. As you know, the Federal FS1.A
has relieved employers of that burden and most states have done so also.

It is unrealistic to require additional paperwork hour by hour for tracking professional or
supervisory employees. As lam sure you are a\v;irc. a supervisor or professional may
start a task but demands ol the job may tequiie a change in task before completion. To
have an employee at that level be required to write down each task beginning to end lo see
if it meets the “80/2(1" rule would create an additional burden on jobs that arc ollen by

theii nature "burdensome."

The reason for the higher compensation for employees at the professional, administrative
or supervisory level is the understanding that they have a job that nccdr to be
accomplished and have the ability to decide the means lor accomplishing dial job.

Please approve (his important legislation.

i , / Since!ely,
| Slis' coastal helicopters, inc.
U v VvV < [

T ih-'"f // otC

n irothy’S. Wilson, Vicv President
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March 16,2005

Senator Con Bundc

State Capital Building
Juneau, AK 99801

Sent via fax: (907) 465-3871

Dear Senator Bundc,

On behalf of the Alaska Hotel & Lodging Association and the AJaska Restaurant & Beverage
Association J convey full support of SB 131. This is an important bill for our industry and for
every employee cf exempt workers because it provides for exempt status language that
employers are easily able to understand and comply with. Currently, exempt status language
requires that employers track and log how exempt workers spend their time by the hour to ensure

appropriate compliance with the 80/20 or 60/40 provisions.

The definition of exempt status eligibility being based on primaryjob duty rather than tire
amount of lime a worker spends on exempt vs. non exempt work mirrors the real life work roles
of executive and professional salaried workers. The Federal definition of exempt worker was
recently changed for the very same reason; it is burdensome to comply with and makes

employers vulnerable to costly lawsuits.

A focus on primaryjob duties provides a clear definition of who is eligible to be exempt and who
is not. Without this clear definition, many employers chose to make all employees hourly wage
earners, denying the executive and professional management staff access to benefits thut could

otherwise be offered to them.

The provisions of SB 131 benefit both the employer and the employee. Thank you for your
sponsorship of this bill.

My best regards.

Karen R. Rogina
President & CEO

130 L 4ih Avenue Suite 201 « A*itlitrt(g6. JMOI « (1%07) 272-1229 * Ta. (907; 172 17BV « w»vw,4Mia ©rE
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA Stale Capitol
Juneau, Alaska 99801-1 iu”

Deliveries to: 129 6th St., Rm. 329

(907) 465-3867 or 465-2450
FAX (907) 465-2020
Mail Stop 3101

MKMORANIDUIN March 15, 2005
SUBJECT: Sectional Summary of SB 131 (Work Order \'D. 24-LS071S\A)
TO: Senator Con Bundc

Attn: Jane Alberts

FROM: Barbara R. Cravcr
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best slalemenl of its
contents. If you would like an interpretation of the bill as it may apply to a particular set

of circumstances, please advise.

Section 1. Deletes the exemption for supervisory work from AS 23.10.060(a).

Section 2. AS 23.10.0S5(b) is amended because the definitions for individuals working
in an executive, administrative or professional capacity are placed in statutes rather than

regulations by sec. 3 of this bill

Section 3. A new subsection is added to AS 23.10.145 to provide definitions for:

individual employed in an administrative capacity,
individual employed in an executive capacity;
individual employed in a professional capacity;
outside salesman; and

salesman employed on a straight commission basis.

If I may be of further assistance, please advise.

BKCmied
(+5-1 S3.mud

Scctiomil Analysis



SENATE COMMITTEE REPOR1
First Committee of Referral

DATE: 3/4/05 FURTHER:

DATE TURNED u u ,

Date of 5-Day Notice:
INTO OFFICE: y&I10*5

(in accordance with Uniform
Labor and Commerce Committee considered SENATE BILL NO. 131

SB 131 WAGE & HOUR ACT: EXEC/PROF/ADMIN/SALES

"An Act amending the Alaska Wage and Hour Act as it relates to the employment of a person acting in a
supervisory capacity; providing definitions for persons employed in administrative, executive, and
professional capacities, for persons working in the capacity of an outside salesman, and for persons working
in the capacity of a salesman employed on a straight commission basis."

and recommends:
Senate Bill:

[ 1 Same Title

be replaced with SB ISl
[virdew Title

[ ] adopt previous _

House Bill:
[ 1 attached amendment(s) [ ] Same Title
[ j Technical Title
L fl Committee Change
[ ] adopt Letter of Intent by [ 1 New Title w/
[ ] further referral to Committee SCR #
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

[ 1 APPROPRIATION - no fiscal note



