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HB 409 NO WORKERS* COMP. FOR REAL EST. LICENSEE

"An Act relating to excluding qualified real estate licensees from workers' compensation coverage."
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correclion):

Title No Workers' Comp for Real Estaio Licensee
Sponsor Lynn. Rokoberqg
Requester Labor & Commerce

Expenditures/Revenues

Fiscal Note Number:

Bill Version: CSHB 109(L&C)

(H) Publish Date: 3/1/06

Depl. Affected Commerce

'RDU Corp. Bus & Ptof Licensing (117)

Component Corp. Bus & Prof Licensing

Component No 2360

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) 0.0

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services
TOTAL 0.0

Estimate of any current year (FV200G) cost:

FY 2010 FY 2011 FY 2012

0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

00

Mark tiiis box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach n v s.im.v t:,vi<il necessary/

This legislation excludes real estate licensees from workers' compensation coverage

operations of the division.

Il does not impact the

Plinne (907) 465-2572

Prepared by: Katiiunno Mason. Administrative Mnn.i'iur
Division Comomtions and Licensing

D.itu/Tmio 2/24/06 5 17 PM

Dale 2/24/2006

Approved by William C Noll. Commissioner
Agency Commerce. Community, and EconomicDevel

(aiA SIH

opment
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FISCAL NOTE

STATE OF ALASKA
{00 LEGISLATIVE SESSION

Revision Dote/Time (Note it correction):

Title:

Licensee
Sponsor: Representative Lynn
Requester: House L&C

Expenditures/Revenues

No Workers' ( 0 mpensation For Real Estate

| REPORTED QT
| may 0 5 2006
JBESATE fNASCE COMMITTI

CSHB409(L&C)
3/1/0G

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Labor and Workforce Development
Workers' Compensation
Workers' Compensation

Department
RDU:
Component

Component Number: 344

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0
CAPITAL EXPENDITURES
[CHANGE IN REVENUES ( ) |
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mer.tal Health
Olher (Specify Tyf.. -G mnol nl'bre..i*-

TOTAL 0.0

Estimate of a ly current year (FY200G) cost:

FY 2008

0.0

0.0

None

FY 2009 FY 2010 FY 2011 FY 2012
0.01 0.0 0.0 0.0
(Thousands ot Dollars)
0.0 0.0 0.0 0.0

Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Fulntiine
Part-time
Temporary

|[ANALYSIS: (Atiizna pomrepngtt «ie >

There is no anticipated fiscal impact to the department as a result of this legislation.

I"1iM " .tt, I".ml F Lis.mkie. Din clot I'r 'l 4G5-G0O5D
Workers' Compensation Date Imu. 2/23/0G 12:01 PM

Ap|/g..fr, Grog O'Cliray. Cnnnnir.signer Date 2/23/2U0G

Ai- . Department ut Labor and Workforce Development

Page of 1
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Alaska State Legislature

( huiniuii _
Military A Veterans' AflairsComitiiitee _ Session:
Alaska Slaic Caprlol
Member Juneau, AKW O I-1181
Labor and Commerce Comniiiicc
Stale Affairs Commiltec Phone (907>465-4931*
fcconomic Developmeni, trade & Tourism las (907) 465-431
Commnice loll Tree (SO0) WI-4391
Education Commrlicc o
Joint Armed Semeo Comintllec Inierim:
T W 4" Ase. «650

Anehorapc, AK W O [-2133

lounce .SubcDmnnriees
| aborii Workforce Development _ _
Community « Leoriomic Development - m ail: ReprcsentativeBobLynnfa'lcgis.state,ak.us

Miltary < Veterans” Alairs "Boh Lvnn's Alaska Blog” AlaskaDislrict3r.blogspot.com

Phone (907)269-0205
Las (907) 269-0207

Sponsor Statement
CS for 11B 409
Exempt Qualified Real Estate Licensees front
Worker’'s Compensation Coverage

[1B 409 would amend AS 23.30.230 to specifically exempt certain real estate professionals from
workers' compensation coverage.

broker because that is state law. but they operate their individual business as "independent
contractors.”

control and decide what days and hours they will work in order to achieve the goals they set for

education, advertising, long-distance phone calls, and business insumnec on their vehicles. They
often pay for their ow n computer, printer, and other office equipment, and create and pay for

their own indi\idual websites. Independent Contractors pu> quarterly estimated income tax and
pay. not only for their own social security taxes, but that portion of the social security tax that an

employer would normally pay.

In short, real estate licensees operate an independent husiness within a business For these

reasni. \ it is an unnecessary financial hardship and inappropriate for the business owner to pay
workers compensation for these independent contractors. In fact, the federal Government - IKS
recognizes qualified real estate licensees as independent eontraetois and In passing HB 400, (he

state would too,

Your support of this bill is respect fulls requested.

TINUE >,
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See. Lf23.30.230”. Persons not covered.
(a) The following persons are not covered by this chapter:
(1) a part-time baby-sitter;
(2) a cleaning person:

(3) harvest help and similar part-time or transient help;

(4) aperson employed as a sports official on a contractual basis and who officiates only at sports
events in which the Elayers are not compensated; in this paragraph, "sports official” includes an umpire,
referee, judge, scorekeeper, timekeeper, organizer, or other person who is a neutral participant in a

sports event;

(5) a person employed as an entertainer on a contractual basis;

(6) a commercial fisherman, as defined in AS 16.05.940 ;

(7) an individual who drives a taxicab whose compensation and written contractual arrangement is
as described in AS 23.10.055 (aj( 13). unless the hours worked by the individual or the areas in which
the individual may work are restricted except to comply with local ordinances;

~(S) aparticipant in the Alaska temporary assistance program (AS 47.27) who is engaged in work
activities required under AS 47.27.035 other than subsidized or unsubsidized work or on-the-job

training; and

(9) a person employed as a player or coach by a professional hockey team if the person is covered
under a health care insurance plan provided by the professional hockey team, the coverage is applicable
to both work related and nonwork related injuries, and the cov erage provides medical and related
benefits as required under this chapter, except that coverage may not be limited to two years from the
dale of injury as described under AS 23.30.095 (a); in this paragraph, "health care insurance" has the

meaning given m AS 21.12.050 .

~(b) The exclusion of certain persons under (a) of this section may not be construed to require
inclusion of other persons as employees for purposes ofo mpensation under dll'- chapter.

(cl In this section,

(1) "on-the-job training" means training provided In an employer under a formal agreement with a
department of the state, or an agent of a department, for which wages arc paid by the employer to a
participant in the Alaska temporary assistance program (AS 47.2*’? while the participant receives job

training;

(2) "subsidized wank" means employment, by an employer, of an Alaska temporary assistance
program participant in a work placement for which the participant receives wages from the employer,
subsidized by, and subject to an agreement between the employer and, a depaitment o f'he state or an

ent ol adepartment; "subsidized work™ does not include community work service, job sampling

placements, or preplacemenl activ ities such as job readiness assessments, job searches, education, <r

vocational training;

hup www legis state akai‘cgi-hin lidinisu dil slall\05 quer\ 2312 UI21 230" doc jlloo 3 52006
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(3) "unsubsidized work" means employment, by an employer, secured by an Alaska tempora?
assistance program participant, with or without the assistance of a def)artment of the state or an agent 0
a department, for which the participant receives wages from the employer; "unsubsidi/.ed work™ does
not include self-employment,

hitp v legis state ak us cgi*hin folioisu.dll'staltxitf query 23121:3(P21:230" doc JU<> 35 2000
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CfltnrwMty

Frank 1j. Murkawski, Goitntor
Wi illiam C Noll, Comminioner
Linda S. Ilall, Duictar

To: Representative Bob Lynn
Representative Norman Rokeberg
Representative Ethan Berkowltz

Date; April 6, 2006
Re: HB 409
From: Linda Hall

On the House floor yesterday during discussion on the above hill, a question
was asked regarding the claii is history for the realtors classification, | have

asked for information from thc National Council on Compensation Insurance
and received the following information:

There is no specific realtor code in Alaska, Thc primary codes used are 8742
outside sales) for sales agents and 8810 (clerical) for support staff. These

classifications are very broad ?roupinags encompassing all outside sales reps
and support staffacross the state and there is no way to segregate real estate

from others in these groupings.

Code Frequency (Claims/$1 Million Payroll) Average Severity
8742 (Sales)

2002-2003 365 $ 9,140
2001-2002 515 $12,131
2000-2001 466 $10,978
1999-2000 131 $ 7,983
8810 SCIericaI)

2002-2003 518 9.832
2001-2002 535 §11,339
2000-2001 663 10,811
1999-2000 650 $8,675
State Totals (All Classes)

2002-20 1.966 $15,349
2001-2007 2.160 14,349
2000-2001 2.513 %12:474
1999-2000 2.644 $10,085

IM). Box 110805, Juneau, Alaska 99811-0805
Telephone: (907) 465 7.515  Fax' (907) 465-3422 Tcxi Telephone: (907) 465-5437
Imiuil insuranccfr/’cnmmecrcc.state ak.us ~ Website: hti|i://\vww.cturuncrce.statc.3.us/injurjncc/
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Since the groupings for these two classifications are so broad, it is difficult, if
not impossible, to'make any meaningful analysis of the frequency or severity of
claims within the real estate industry. The iriformation does give some overall
idea of the nature of the exposure for the overall risk faced by the broad group.

For example, the number of claims (frequency) has decreased while the average
cost of a claim (severity) has Increased. These trends exist in both the sales
class and the clerical class as well as for the state as a whole. While the
number of claims for the sales class is generally less than the number of
clerical claims, the average cost of a claim is comparable for both classes.
Compared to the state totals, the frequency is significantly less for the sales
and clerical classes but the severity is only somewhat lower.

As an additional piece of information, the current rates per $100 of payroll for
these classifications taken from the assigned risk pool are $1.21 for the outside
sales classification and $1.26 for the clerical classification.

Please do not hesitate to contact me should %ou have questions or ifyou would
like to discuss this information in more depth.



FRANK H. MURKOWSKI, GOVERNOR

fL Workf Devel P. O. Box 21149
Department Of Labor and Workforce Development Juneau, AK 99802-1149

Phone: 9907)465-2700
Fax: (907)465-2784

OFFICE OF THE COMMISSIONER

February 7, 200G

The Honorable Thomas Anderson, Chair
House Labor and Commerce Committee
Stale Capitol, Room

Juneau, Alaska 99801-1182

Dear Chairman Anderson:

My .staff and I have reviewed the provisions of HL3 409 currently before
your committee. Asyou know HL3 409 would amend AS 23.30,230 t0
speC|f|caII¥_ exempt certain real estate professionals from workers’
compensation coverage. The exemption is limited to professionals licensed
(under the provisions of AS 08.88,161) as real estate brokers, associate real
estate brokers, or real estate salespersons. In order for the exemption to
appIY, those licensed professionals will have to be workln% undera written
emp_o?]/ment contract that provides they will not be treated as “employees”
for cither workers' compensation or federal income taxation purposes. As
well, their pa(Y will have to be directly related to sales or output rather than

hours worked.

As workers' compensation benefits are a vital part of our social safety
net, | usually speak against new exemptions from the Workers’
Compensation Act. However, it is only fair to acknowledge that much of the
real estate sales industry has consisténtly chosen to organize in ways that
already allow licensed professionals lo work without workers' compensation
coverage, Those organizations include sole proprietorships, partnerships,
limited liability companies, corporations whose officers waive workers'
compensation”coverage, and properly established “independent contractor"
relationships. Unfortunately, a definitive determination whether an
independent contractor relationship has been properly established can only
be obtained on a case-by-case basis from the Workers' Compensation Hoard
after an injury. That leads lo uncertainty, frequent disagreements about, thc
employer's insurance coverage and premiums, and considerable frustration

throughout the real estate sales industry.

~ There is no easY way to remove that general uncertainty because it
arises from the need to apply a fact-specific, twelve-point "relative nature of

%,J Uii'il*Sor



Representative Tom Anderson Page 2 Februair 7, 2006

the work" test developed by the Alaska Supreme Court to define the
"Independent contractor” relationship. Inlight of that fact, 1support the
focused exemption for licensed real estate professionals_contained in HB 409
in order to relieve tiie current unacceptably uncertain situation,

Thank you for the opportunity to address this legislation.

Commissioner
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Nancy Manly

From: Mark Korling [markkortmg@remax.net]
Sent: Monday, February 06, 2006 5:51 PM
To: Rep, Bob Lynn

Subject; Thank you Bob...

Follow Up Flag; Follow up
Flag Status:  Yellow

Representative Lynn, (Bab)

|am sending you a coPy ol an email Iwill be sending lo all the Representatives on the Labor & Commerce
Committee. “I'have only sent this to you and Rep. Tom Anderson so far. Any comments?

Dear Representative

A bill sponsored by Rep. Bob Lynn will be | jaded toward your Labor & Commerce Committee soon. The Billis
HB 409 ! support this billand would encourage you to do the same. I've been fighting this issue for years and
there was a time, not all that long ago, when real estato licensees were exempted from Workers Compensation
Insurance as we were considered "independent contractors"by insurers as well as the Board. We would like the
option to be able to have, or not have, coverage for our independent contractors. They could also purchase

coverage for themselves if they chose to do so.
We. real estate licensees, have been, and still ere, considered by the Internal Revenue Service to bo

acting as independent contractors. Our licensees here at RE/MAX Properties, Inc. oxecuto a very complete and
thorough 11 page Independent Contractor Agreement and pay for all their services. | have owned and operated
this business since 1980 | also have the franchise for RE/MAX offices throughout the State.

| would bo glad to answer any questions you may have and may bo able to testify in person a little laterin

the session.

Also, | would like to take a moment to "Thank you for serving"! | appreciate all you sacrifice to try to moke Alaska

a better place to livo.

Thank you Tom, for your attention to ,his matter. | don't ask for much and try to ask for things that seem

reasonable. There arc a lot of con.plicated issues hero in the Workers Comp Statutes.

morkkorllng«remax.nel  907.276.2761
b(ok*f-own#r. RE/MAX piop#iti*i, inc
lopionol ownoi, RE/MAX ol olo»ko, Inc.
HOW. Jflth Aw Anchoiaao, AK 99503

2071200
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"For nearly 20 years, lhe IRS has been prohibited by law from
Advanced Search

issuing any guidance regarding employment tax stalus.”
Commissioner Richards said In 1986 and in 1995. when this
vjthor altended the While House Conference on Small
Buciness. the employee versus contractor issue was discussed
at le< nth by irate businesses owners It appears that the IRS has
at lasi | eard our complaint In a March 18 announcement. IRS
Commissioner Richardson stated. 'People have complained
about the uncertainty that results from worker classification
under the (20) common lav; standard(s), yet we (the IRS) are
prohibited from issuing guidance (hat is more up lo date |
believe lhal these initiatives we are announcing today will help
ease some pressures that both the business community and the

g Pnntc' I ric tcuy h.uie

IRS face"”

The IRS announced on March 18. 1995 that they are suspending employee-independent
contractors aja ts for the next few months and they have developed new audit training
manuals and employment tax audit guidelines A'so included in this announcement is a "let's

make a deal” settlement offer

Whether a worker is defined as an employee or independent contractor is a matter of a
complex set of 20 common law factors plus interpretations by numerous court cases Back in
the late 70 s the courts and IRS audit teams were overwhelmed with mounlains of audits
related to the definition of an employee A cry went from businesses to Capital Hill and
Congress passed Section 530 of the Revenue Act of 1978 Companies received a brief
lepneve from employment tax audits until the late 80 s and early 90 s when the IRS began re-
attacking the employee versus contractor issue Now with ihe IRS audit teams agam being in
a quagmire over the issue the IRS has taken the mit ative to more clearly define employee
and to offr.i those businesses already under audit an alternative to bankruptcy

The me recent suspension of employee versus con' actor audils is to given thc* IKS time lu
tram audi.ors m field on _mnew manual procedure related to worker reclassification The
training materials will focus on defining an employee by determ rung the control the company
has over the workers The materials discuss the control factors under the 20 common law
standards and guides auditors in determining which of those 20 factors are relevant The IRS

def nes control as

Anyone who performs services is an employee if you as an employer can

control what will be done and how it will be done 1his is so even when you give
the employee freedom of action What matters is that you have the legal right to
control the method and result of lhe services

A draft copy ot me new manual on worker reclassification can be obtained free Wnte Dean
IRS School ot taxation. CD TX, 2221 S Clark St , Arlington, VA 22202

Sofe-ITarbor Rules

Reckon 530 of the Revenue Act cf 1978. prohibited the IRS by law from issuing any guidance

regarding employment lax stalus and proposed several safe huibut rules” for companies who

112201

uww uncleled com AulhoisRou (ifelullicks emph>\cecon him]
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were under employmen! tax audits Roughly. Section 530 passed by Congress in 1978 said, . .
" . . " [x~| Contesting IRS Penalties
IRS lay oft until we (Congress) defines an employee " Here 18 years later, Congress has not
define employee and has prohibited the IRS from issuing any regulations on the subject By Holmes F Croud'
Over the years, |lhe IRS interpretation of the "safe-harbor rules™ has gone from liberal to St d U

conservative In 1979 and 1980 on most employment tax audits, the IRS allowed company s
to fall under the safe-harbor rules Bui during the era of the "no new taxes,” the IRS began a tO the | S

ultra conservative interpretation of Section 530 and it was near impossible for any company
under IRS employment tax audit to claim the safety of Section 530

On March 18 the IRS announced that they are establishing new procedures that will ensure
that auditors properly apply the taxpayer relief provisions under Section 530 of the Revenue

Act ol 1978 The new policy on application of lhe safe-harbor rules will be more liberal and
By Frederick W Doily

allow more companies to rely upon Section 530 safe havens

S3 Tax Savvy

Let s Make A Deal

or Sma
The most significant aspects of the March 18 announcement details the two new expedited BUSIneSS
procedures for companies whose existing worker classifications are being questioned by lhe

IRS

First, Ihe IRS is establishing new procedures under an optional classification settlement

program that will allow companies and auditors lo resolve contractor versus employee issues
By Frederick W Dnily

earlier in lhe audit orocess

For example, companies that filed Form 1099, Information Returns, but failed fo meet the
other two requirements under Section 530 safe-harbor rules, could reclassify their workers to
employees prospechvely and pay only a specified lax assessment not exceeding one year s
liability The amount of the assessment would depend on the extent to which the company has

satisfied the safe-harbor requirements under Section 530

Secondly the IRS has expanded procedures developed last year io allow companies to, at
their option, to apoeal employee versus contractor issues to the IRS Appeals function even
wh ‘e an audit is in progress This procedure which is a part ol the taxpayer rights initiatives
the IRS announced earlier this year, is designed to resolve employee versus contractor issues

easier in the audit process

Time Line

On March 5 1996. the IRS began a two year test j eriod o' the classification settlement
pro%ram A one years test of the early referral to Appeals procedures begins on March 16.

Dunng the suspension of me employee versus independent contractors audits, the IRS v.ill be
training field office personnel on lhe new expedited procedures for companies currently under
aud! ihis auihoi believes iho: the because the training has not been budgeted for dunng the
cur'ent uscal year the tra n ng will not fake place until alter October 1. 1996. the beginning of
the next fiscal year s budget The effect of budget constraints will be to put on hold any
e»-stmg audits or appeals until after the training of feld personnel The date ol the training v.ill
vav across the county depending upon other budgetary demands of local offices

Bottom Line

Uncer this new policy, ihe IRB wii' waive much of lhe back taxes t asserts that companies
owe Tor many companies tna have been consistent m hew they class ly their workers the
IRS Will let them to shift to employee status without penalties for poor years This policy s
conS'Stent with other recort policy changes which focus on future compliance of companies

hither than concentrating h* jv«ty of punish nonl for past non-compliance with the laws

A mough not a solution fo- every company 'l is a beginning step |j settlement

| cr More Information

http Wwu unclcl'ed com Auiluuskim (irdaHu ks'empliAcecrni html | 12'2(100
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<m-uminuui. inc uci minon is L-nanging—Again!"

Call lhe IRS al 1-800-TAX-FORM and ask for Publication 937 Business Reporting, and for
Form SS-8. Information for Use in Determining Whether a Worker is an Employee for Federal
Enploymenl Taxes and Income Tax Withholding The purpose of the SS-8 is for workers and
companies to answer the questions mail the SS-8 to their Service Center, and receive back a
Private Letter Ruling from the IRS on the status of the company's worker(s) Do not take
these questions ."ghtly Secure a copy of the SS-d for yourself The questions are worded in
such a way that most all workers are employees Occasionally, the IRS Revenue Officers
requests that companies complete SS-8 Professional tax advise should be sought before

submitting this or other forms to the IRS

Who Is An Employee7

The IRS Definition

The Internal Revenue Service uses these catena to determine whether an individual is an

employee or an independent contractor The worker is 3n employee if

« You or your representative tells the worker where when, and how to work

¢ You tram the worker

¢ The business performance depends on the worker

¢« The worker has a continuing relationship with the company

« The worke s services must be personally rendered by the him/her
« You set the worker s work hours

¢« The worker works on the employer s premises

¢ You are paid by tne hour, weeks or month

« You furnish tools and materials
can fire the worker without violating a contract

* The worker has a right to quit without incurring a liability

« The worker does n toffer the worker's services to the public at large

+ The worker has no opportunity for piofit or loss as d result of tne worker's s”rvict
« The worker has no significant investment in the business

* You require the .vorkef to submit oral or written reports

« The- worker is a corporate officer

* You

Section 530 Safe Harbor Pules
Sedan 530 p'oviries certan sale-harbcr mles |If you could fall under these safe-harbor rules,

the IRS could nca re-define the worker as a employee In general if, the

company treated m individuals consistently as a contractor and the
company was m full compliance hy Ming all required forms such as Form 1009 and 'f

the
'onpany could rei, cn one ot three basis for their practice of carrying the worker as a

contractor
Judicial precedent (A court ca|>- in the company's favor;

Post IKS Audit (A past IRS audit determine (he worker to be a contractor;
Industry Practice I There is a long-standing rr ,iled practice of treating such

workers as contract!

o

« then the IRS could not change iv :talus of ihe worker to employee

70 Common Law Factors

1 Instruction
2 Training
Integration

3
1 Service rendered personally

iy WA unclcfed cum Author.xkem (iret.il licks cmplin eecun htm | 13 :oun
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Hirmg, supervising, and paying assistants
Continuing relalionstvp

Set hours of work

Full-time work required

Doing work on business owner s premises
10 Accomplishing work in certain order or sequence
1 Submission of oral or wrilten reports

12 Melhod of payment

13 Payment of business or traveling expenses
11 Furnishing tools and equipmenl

15 Significant investment

16 Realization of profit or loss

17.  Work for one entity at a hrne

18 Offer their services to the general public

19 Right to discharge

20 Right to terminate

© 0 N O »

Previous Article | Next Article
List of Articles by Greta P Hicks. CPA
GRETA P HICKS, CDA and former IRS manager, concentrates in solutions to IRS problems
ana advises business and lax professional on IRS policies and procedures Ms Hicks is owner
of TAX SOLUTIONS, Inc ,a company providing educational materials and programs on

so'uTons to IRS problems and is a nationally known speaker and writer on solutions to IRS
problems To arrange for consu'lation contact gretahickscpaioiyahoo com Greta's iveb site

htlp.'/www grefahicks com

Grela P Hicks. CI A Mam | Authors Row Main | Home

7205. G'v'in P Murks
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Licensed Real Estaie Agents - Real Estate Tax Tips

Most real estate professionals operate their business as a sole proprietorship This means
lhat you are not someone's employee, you haven't formed a partnership with anyone, and

you have not incorporated your business

Statutory Nonemployecs

Licensed real estaie agents are statutory nonomployees and are treated as self-employed for
all Federal tax purposes, including income and employment taxes, if

* Substantially all payments for their services as real estate agents are directly related
to sales or other output, ralher than to the number of hours worked

* Their services are performed under a written contract providing that they will not be
Ireated as employees lor Federal tax purposes

This category includes individuals engaged in appraisal activities for real estate sales if they
earn income based on sales or other output

Additional Resources

Publication 15-A. Employe’ s Supplemental Tax Guide 'Supplement to Circular E. Employer's
Tax Guide Publication 15)

Imp uuu irv.gns husinesses small industries .mide i>,el "JN'OJ.im html
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id. Miking Service Available to Genera] Public. Doc* the worker offer
services to the public? The fact that « worker makes his or her serv-
ices available to the é;eneral public on a regular and consistent basis
indicates an Independent contractor relationship.

19. Right to Dischargo. Gm the worker be fired? The right to discharge
aworker is a factor indicating that dht worker is an emFone* and the
person possessing the right b the employer. An .rnploycr exercises
control throth the threat of dismissal which causes the workei to
obey the employers insrructioru. An Independent contractor, on the
other hand, cannot be fired as long ju the independent contractor
produces a result chit meets the contract specifications.

20. Right to TerminiU. Gin the worker quit without Incurring liability?
If the worker hu thc right to end hb or lier relationship with the
erson for whom the services arc performed at any tune without
Incurring liablliry, an employer/employee relationship exists.

These are the factors the IRS has used when determining whether a real
tscate salesperson b an employee or common-law independent contractor.
Some axi nplea of how these factors have been applied can be found in die
summaries of relevant case deciaic is and private letter rulings In the

Appendix.

Th« Federal “Safe Harbor” Rule

Also of Literest to real estate broker* who desire to maintain a common-
law independent contractor relatlonshlﬁ with salespeople Is the "safe
harbor" provision under Section 530 of the Revenue Act of 1975

Under this section, the IRS exempts Independent contractors rrnm the 20
common law factor* if k) of the following three criteria arc met.-

J. Individuals doing similar work have heen consistently treated like inde-
prntlent contractors ilnce December 31, 1977

2. Tlie independent contractor never has been treated like an employee,
and ilnce December 31, 1976, 1099* have heen fi|*H for the inde-

pendent contractor.
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3. There was a reasonable basis for treating the worker at an independent
contractor based on:

mSimilar judicial rulings, IRS rulings, or an IRS Technical advice
memorandum;

mPrevious audits, m which a broker was not fined for treating workers
doing similar work &* Independent contractors; or

* Practice in the industry to treat such workers as Independent
contractors.

to state law requirements such as state

This txamption do« not appIE :
income tax withholding, workers' compensation, and unemployment
compensation. Nor docs it apply to legal liability: for example, for tortious

acts of thc sales associate.
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Statutory
Independent Contractor

(N on-Emoployece)

Due in pan to the difficulry that frequently arose In the application of the
20 factors by thc Interna] Revenue Service, in 1982, tinder the Tax Equity
and Fiscal Responsibility Act (TEFRA), Congress created a new category
of independent contractor for federal tax purposes known m a “statutory
non-emplogge" or "statutory independent contractor.* It lscontained in

Section 3508 of the Internal Revenue Code.

In order to qualify as a statutory independent contractor, die following
three criteria must be met:

1. The sales associate must be a licensed real estate agent.

2. Substantially all of the sales associate's remuneration for the services
performed as a real estate agent must be directly related to ssles or odicr
output rather than to the number of hours worked.

3 A written a%reement must exist between the sales associate and thc
person for whom he or she wotlcs, which agreement must provide that
the sales associate will not be treated as an employer with respect to

such services for federal tax purposes.

This duec-part test Is far less complicated than the application of multi-
ple factors under the common law.

Licensure

Thr licensure req rement should be easily satisfied by all real eirare sales-

People in view of tne Kens* brwreqrire™ it In all states, territorial, and

he Dinner of Columbia.

Independent Contractor! in Real Estate: A Gidde for Risk Management
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Y our business has been
selected for an employment
lax examination to

determine whether you correctly

treated certain workers as indepen-
dent contractors. However, you
will not owe employment taxes

i for these workers, if you meet the
reliefrequirements described
below. Ifyou do not meet these
reliefrequirements, the IRS

will need to determine whether

the workers are independent

contractors or employees and

whether you owe employment
taxes for those worker

Section 530 Relief Requirements:
To receive relief, you must meet all

three of the follow mg requirements:

I. Reasonable Basis

First, you had a reasonable hasts
for not treating the workers as
employees To establish that you
had a reasonable basis for not
treating the workers as employees,
sou can show that:

*You reasonably relied on acourt
case about Fedei.tl taxes or a
ruling issued to you by the IRS,

or

« Your business was audited by
the IRS at a time when von
treated similar workers as
independent contractors and the
IRS did not reclassify those
workers asemployees; or

« You treated the workers as
independent contractors bccau e
you knew that was how a signifi-
cant segment of your industry
treated similar workers; or

* You relied on some other
reasonable hasis. Forexample,
you relied on the advice of a
business lawy er or accountant
who knew the facts about
your business.

[l you did not have a reasonable
hasis for treating the workers as
independent contractors, you do
not meet the relief requirements.

11 Substantive (Consistency

In addition, you (and any predecessor
business) must luxe treated the
workers, and any similar workers,

as independent contractors. If you
treated similar workers as employees,
this relief provision is not available.

[I1. Reporting (’(insistency

Finally, you must base filed Form
100U-Ml.se lor each worker.

unless the worker earned less than
$600. Relief is not available lor

aty year you did not file the
requited Forms 100").ML.ST". Il you
filed the required Forms [UOP-MISC
for some workers, hut not for others,
rebel is not available lot the workers
lor whom you did not file Forms
[OPP MISC.

Hit" IKS thinnnt'l mil unswer any
(jucstions you may have about your
eligibility for this relief.
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of
Section 530
Revenue Act of 1978

Controversies Involving Whether Individuals are Employees
for Purposes of Employment Taxes

Section 530 Table of Contents

(a) lamination ot'Certain Employment Tax Liability.
bj Prohibition Against Regulations and Rulings on Employment Status.

¢) Definitions.
d) Exception. o _
e) Special Rules Ior Application of Section.

Section 530 ofthe Revenue Act of 10*8, 36 ij SC A Sec. 3401 note. Rub. [, 95-
600. as amended hy Rub 1 96-167, Sec 9(d). Dec 29. 1979, 93 Slat 12-8.
Rub I. 96-541. Sec 1, Dec 17, 1980, 94 Stat 3204. Rub 1 97-248[Tux
Equity and Fiscal Responsibility Act oj 1982/, title 11, See 269(c)(1). (2). 96
Stat. 552. Rub 1 99-514, Sec 2, title ATIl. Sec 1706(a). Oct 22, 1986, lot)
Stat 2095,2781, Rub 1 104-188 [Small business dob Rratection Ad oj 1996/

See 1122, August 20. 1996, provides that
(a) Termination of Certain Employment Tax Liability. [Top)

(1) In general.

- |f-

(A) for purposes ol employment taxes, the taxpayer did not treat an individual as
an employee for any period, and

(It) in the ease of periods altet December tl, I'S. all federal tax returns

littp  wawv workerstatus com 53()text biml 1/120006
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(including information returns) required to be filed by the taxpayer with respect
to such individual for such period are filed on a hasis consistent with the
taxpayer's treatment of su i individual as not being an employee,

then, for Furposes of applying such taxes for such period with respect to the taxpayer, the
individual shall be deemed not to be an employee unless the taxpayer had no reasonable

basis for not treating such individual as an employee.

(2) Statutory standards providing one method of satisfying the requirements of
paragraph (1).

- For purposes of paragraph (1), a taxpayer shall in any case be treated as having a
reasonable basis for not treating an individual as an employee fora period if the taxpayer's
treatment of such individual for such period was in reasonable reliance on any of the

following;

(A) judicial precedent, published rulings, technical advice with respect to the
taxpayer, or a letter ruling to the taxpayer;

(H) a past Internal Revenue Service audit of the taxpayer in which there was no
assessment attributable to the treatment for_emlployment tax purposes) of the
individuals holding positions substantially similar to the position held by this

individual: or

(C) long-standing recognized practice of a significant segment of the industry in
which such individual was engaged.

(3) Consistency required in the ease of prior tax treatment.

- Paragraph (1) shall not apply with respect to the treatment of any individual lot
employment tax purposes for any period ending after December 31,1978, if the taxpayer (or
a predecessor) has treated any individual holding a substantially similar position as an
employee for purposes of the employment taxes for anv period heginning alter December 31.

1977,

(4) Refund or credit of overpayment.

- Ifrefund or credit of any overpayment of an employment tax resulting from the application
of paragraph (J>is not barred on the date of the enactment of this Act (Nov. 6, 1978Fby any
law or rule of law. the period for filing a claim for refund or credit of such overpayment (to
the extent attributable to the application of paragraph (1)) shall not expire before the dale 1
year after the date of the enactment of this Act (Nov. 6, 1978).

()) Prohibition Against Regulations and Rulings on Employment Status.

ITopl

- No regulation or Revenue Ruling shall be published on or aflet the date of the enactment of this Act
(Nov. ¢, 078) and before the effective date of any law hereafter enacted clarifyinﬁ the employment
status of individuals for purposes of the employment taxes by the Department of the Ironsury (mcludmﬁ
the Internal Revenue Sen ice) with respect to the employment status of any individual lor purposes of the

employment taxes.

littp "www workerstatus com 530te\t html |/]2.2u0b
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(c) Definitions. [Top]
- For purposes of this section -

(1) Employment tax. - The term ‘employment tax' means any tax imposed by subtitle C of
the Internal Revenue Code of 1956 (formerly [.R.C. 1954, section 3101 et seq. of this title),

(2) Emﬁloyment status. - The term 'emplorment status’ means the status of an individual,
under the usual common law rules applicable in determining the employer-employce
relationship, as an employee or as an independent contractor (or other individual who is not

an employee).

(d) Exception. [Top]

- This section shall not apply in the case of an individual who, pursuant to an arrangement between the
taxpayer and another person, provides services for such other i)erson as an engineer, designer, drafter,
computer programmer, systems analyst, or other similarly skilled worker engaged in a similar line of

work.
(e) Special Rules For A) plication of Section. [Top]

(1) NOTICE OF AVAILABILITY OF SECTION

- An officer or employee of the Internal Revenue Service shall, before or at the
commencement of any audit inquiry relating to the employment status of one or more
individuals who perform services for the taxpayer, provide the taxpayer with a written notice

of the provisions ol this section.

(2) RULES RELATING TO STATUTORY STANDARDS

- For purposes of subsection (a)(2) -

A) a taxpayer maz not rely on an audit commenced after December 31,1996,
or purposes of subparagraph (B) thereof unless such audit included an
examination for employment tax purposes of whether the individual involved
tor any individual holding a position substantially similar lo the position held bv
the individual involved) should be treated as an employee of the taxpayer,

(B) in no event shall the signilieant segment requirement of subparagraph (C)
thereof be construed to require a reasonable show ing of the practice of more
than 25 percent of the industry (determined by not taking into account the

taxpayer), and

(Cg m applying the long-standing recognized practice requirement of
subparagraph ?(’) thereol-

(i) such requirement shall not be construed as requiring the practice
fo have continued for more than 10 years, and

(if) a practice shall not tail to be treated as long-standing merely
because such practice began after 197.X

http  waw workerstatus coin 530text html 1/12/2006
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(3) AVAILABILITY OF SAFE HARBORS

- Nothing in ‘his section shall be construed to provide ‘hat subsection (a) only applies where
the individual involved is otherwise an employee of the taxpayer.

(4) BURDEN OF PROOF-
(A) IN GENERAL
- I
(1) a taxpayer establishes a prima facie case that il was reasonable
not to treat an individual as an employee for purposes of this
section, and

(1) the taxpayer has fully cooperated with reasonable requests from
the Secretary of the Treasury or his delegate,

then the burden of proof with respect to such treatment shall be on the Secretary.
(B) EXCEPTION FOR OTHER REASONABLE BASIS
*In the case of any issue involving whether the taxpayer had a reasonable basis
not to treat an individual as an employee for purposes of this section,
subparagraph (A% shall only apply for purposes of determining whether the
(taﬁg?yer meets the requirements of subparagraph (A), (B), or (C) of subsection
a)(2).
(5 PRESERVATION OF PRIOR PERIOD SAFE HARBOR
- Jf-
(A) an individual would (but for the treatment referred to in subparagraph (B))
he deemed not to be an employee of the taxpayer under subsection (a) ti rany
prior period, and

(B) such individual is treated by the taxpayer as an employee for employment
tax purposes for any subsequent period.

then, lor purposes of applying such taxes for such prior period with respect to tl e taxpayer,
the individual shall be deemed not to be an employee

(® SUBSTANTIALLY SIMILAR POSITION

- Lor purposes of this section, the determination as lo whether an indiv idual holds a position
substantially similar to a position held by another individual shall include consideration of
the relationship between the taxpayer and such individuals.

| End of Section 530, as amended |

Editor's iSafc;
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Section 530(d), added by Section 1706(b) ofPub. L. 99-514, applies to remuneration paid and services
rendered after December 31, 19S6 Source: Pub. L 99-514.

In general, amendments made by Section 530(e), added by Section 1122 ofPub L. 104-188 [Small Business
Job Protection Act o f1996) shall apply to periods after December 31, 1996. NOTICE BY INTERNAL
REVENUE SERVICE - Section 530(e)(1) shall apply to audits which commence after December 31, 1996.
BURDEN OP PROOF - IN GENERAL - Section 530(e)(4) shall apply to disputes involving periods after
December 31, 1996; NO INFERENCE - Nothing in the amendments made by this section shall be construed to
infer the proper treatment ofthe burden o fproofwith respect to disputes involving periods before January |

1997 Source: Pub L. 104-188

llop]
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76 USCS §350S (2005)

§3508. Treatment of real estate agents and direct seller

(a) General rule For purposes of this title, in the ease of services performed as a qualified real estate agent or as a direct

seller
(1) the individual performing such services shall not be treated as an employee, and

(2) the person for whom such services are performed shall not be treated as an employer

(h) Definitions. For purposes of this section
(1) Qualified real estate ageni I'he term 'qualified real estate agent' means any individual who is a sales person if—

(A) such individual is a licensed real estate agent,

(H) substantially all of the remuneration (whether or not paid in cash) for the services performed by such individual
n< a real estate agent is directly related to sales or other output (including the performance of services) rather than lo the
number of hours worked, and

(C) the services performed hy the individual are performed pursuant lo a written contract between such individual and
the person for whom the services are performed and such contract provides that the individual will not he treated as an
employee with respect to such services for Federal tax purposes

(2) Direct seller The term "direct seller” means any person if—

(Ai such person
(t) isengaged in Ihe trade or business of selling (or soliciting Ihe sale ol) consumer products lo any buyer on a buy—

sell basts, a deposit-commissioii basis, or anv similar basis which the Secretary prescribes by regulations, for resale (by
the buver or any other person) in Ihe home or otherwise than in a permanent retail establishment,
(n) is engaged in the trade or business of selling (or soliciting the sale of) consumer products in the home or

otherwise than m a permanent retail establishment, or
(in) is engaged in the trade or business ol (lie delivering m distribution of newspapers or shopping news (including

any services diieitly related to such trade or business),
(It) substantially all the tern;nictation (whether or not paid in cash) lor the performance of the services described in

subparagraph (A) is directly related tv' sales or other output (including lhe performance of services) rather than lo Ihe

number ol hours worked, and
(C) ihe services performed by the person are performed pursuant to a written contract between such person and the

person for whom the sere ices arc performed and such contract provides that the person will not be treated as an omplo.- :

with respect to such services for Federal tax purposes

(3) Cooidmulion with retirement plans lor self-employed
\y> uscs 1 ¢l seq ) to Ihe extent that the individual is treated as an employee under section >101(c)(1)

i 1(1)\ (relating lo sell-employed individuals)

This section shall not apply for purposes ol subtitle A
us< S f
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HISTORY:
(Added Sept 3. 1982. PL 97-248, Title Il, § 269(a), 96 Stat. 551; Aug 20, 1996, PI 104-188, Title I. § 1118(a), 110

Stat 1764 )

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments
In 1996, P 1. 104-188, Sec 1118(a) (applicable to services performed alter 12/31/95, as provided by Sec 1118(b),
which appears as anote to this section', amended subsec. (b)(2)(A) by deleting “or" at thc end of cl (i), inserting "or" at
the end of cl (ii), and adding cl (in)
In 1982, PL 97-248, See 209(a). added Code Sec. 3508, effective for services performed after 12/31/82.
Other provisions
"Nothing in

Rules and regulations. Act Sept 3, 1982, PL. 97-248, Title Il. 5269(c)(3), 96 Stat 553, provides
section 530 of the Revenue Act of 1975 [26 uSCS$ 340/ note) shall be construed to prohibit the implementation of the
amendments made by this section [enacting this section, amending 43 uscsg 4/0 and 26 uSCs § 3401 note] ."
Application of Aug. 20, 1996 amendments. Act Aug. 20. 1996, PL 104-188, Title I. Subtitle A, § 1118(b), 110
Stat 1764, provides. "The amendments made by this section [amending subset. (b)(2)(A) of this section] shall apply lo

services performed after December 31, 1995 "

NOTES:
Related Statutes & Rules
This section is referred to in 42 uscs} 410

Research Guide

Am Jur:
35 Am Jur 2d, Federal Tax Enforcement § 163
33A Am Jut 2d. Federal Taxation (2005) 8§ 9161,9506, 9516, 9810, 9813

70/1Am Jar 2J. Social Security and Medicare 2S6. 2tili, 2,it, 29/

[.abo: and Employment
10 Labor and Employment Law (Matthew Render), eh 261, Terms, Conditions, Privileges of Employment, and

Independent Contractor Status § 261 06

Interpretive Notes j.nd Decisions
| Generally 2 "Consumer products”

I.Generally

Tclematketcts and delivery personnel who market gourmet fond products by telephone or personal sales, are
compensated solely on commissions and serve under wiitten agreement that they are not treated as employee for
employment tax purposes, arc direct sellers, it is not necessary that copies of each written contract he produced, and it is
sufficient that the taxpaver have samples of contracts and evidence ihat telemarketers and delivery personnel executed
such agreements Smoky Mt Scents V United States (7VV.5.1:1) Tam) <4H) FSupp 1316. 95-2 USTC P 50573, 76 AFTR

2d 612:4. 65 TN E 210-IN. reported in full (1995, L1) Tcim) 1V95 ('S Dist f.t'X/S 2034.f.

2. "Cimvumer products"
“Consumer products” fur purposesnf ©351*8 include boll* tangible consumer goods and intangible consumer services,

consumer pioducts include home study educational courses for instruction-by-marl educational institute, accordingly,
direct sellers of home study educational touises who meet oilier % 3508 requirements can he considered independent
contractors ( lece.and Inst ot /di\ tnuucs V ( nit,,! Stales //V92. \/? (hittj .A? I» Snpp “4/, 667/ Unemployment Ins

Hep /' 165S5.Cl V2-/ USTC'I' $01X2. M AFTR 2d 101S
Definition <f "consumer product” includes both tungible consumer goods and intangible consumer services, and
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accordingly persons who sell home study educational courses sell consumer pioducls Cleveland Inst ofElectronics V
United States (1992. i\'D Olno) 787 F Supp 741 CCU Unemploymentins Rep |’ 1658 1A 92-1 USTC P 1018' 69 AFTR

2d 1015
Sales personnel who sell cable television subscriptions qualify as direct sellers and arc properly treated as independent
contractors since cable television subscriptions qualify as consumer products R Corp v United States (1994 MD
Fla) CCH Unemployment Ins Rep P 1403 111 94-2 USTC P 50380. 74 AFTR 2d 5620. 94 TNT 156-34, magistrate's
recommendation, costs/fees proceeding (1996, MD Fla) 77 AFTR 2d 855
Specialty advertising products, such as pens, key chains, colfce mugs, and like distributed by business as form of
advertising arc not consumer products since personal or household use of item is subordinate to its purpose of convex mg

advertising message Private Letter Ruling 9143046
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