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FISCAL NOTE

Revision Dale/Time (Nole if correction): 
Title Limitations on Eminent Domain

STATE OF ALASKA
20% LEGISLATIVE SESSION

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

1

REPORTED O U T

MAY 0 2 2006
SENATE f INANCE COMMITTEE

CSHB 318(JUD)
2/6/06

CommerceDept. Affected________________________
RDU Comm Assist & Ec Dev (405)

Sponsor
Requester

McGuire c l a l
Component Community Advocacy

Judiciary "Component No. 2703

Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted belov*
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) ~ T

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 n.O 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe it necessary)

This legislation limits the powers of eminent domain established in Title 9 and Title 29 for both the State and 
municipalities. Eminent Domain could not be exercised for purpose of promoting economic development, or 
to acquire land as part of a economic development project In addition, eminent domain could not be 
exercised for purpose of developing a recreational facility or project if the land in question is the primary 
residence of the owner

This legislation docs not create a fiscal impact on the operations of the department

Prepared by Michael Black. Director  Phone 269-4036
Division Community Advocacy Date/Timo l/ f t /0 6  9 64 AM

Approved by Will.am C Noll, Commissioner______________________________  Date 01/1V06
Agency Commerce Community and Economic Development___________

|tt»rwi vnv;- • OVUi

COMMITTEE COPY
Page 1 of 1



S T A T IC  O F  A L A S K A  Fiscal Note Number
2 0 0 6  L E G I S L A T I V E  S E S S I O N  Bill Version:

(H) Publish Date:

Revision Date/Time (Note if correction):_____________________ Dept. Affected: Dept of Environmental Cons
Title Limitation on Eminent Domain . . . ________________ RDU Multi_____________________
__________________________________________________________Component Various___________________
Sponsor McGuire. Holm, Hawker________________________ _____________________________________
Requester House Judiciary_______________________________ Component Nl). 633_______

Expend itu res/R evenues_________________________________ (Thousands of Dollars)_________________

FISCAL NOTE

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES__________ ___________

CHANGE IN REVENUES ( ) | ~T

FUND SOURCE   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

REPORTED OUT 

MAY 0 2 2006
SENATE fINASCE COMMITTEE

CSHB 318(JUD)
2/6/06

Estimate of any current year (FY2006) cost: 0 <'
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: 

POSITIONS
Full-time _______
Part-time _______
Temporary________________________________

ANALYSIS: (Attach a separate pngo tfntict

No fiscal impact anticipated.

Prepared by: Tim Barry Phone 465-5290
Division Otfico of tho Commissioner Doto/Tirne 1/11/06 10 30 AM

Approved by: Kurt Fredriksson__________________________________________  Date 1/11 /On 11 31 AM
Agency Department of Environmental Conservation____________________

ii»rt»i»?.'?e)'jCivi(i Page 1 of 1
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F I S C A L  N O T E
REPORTED OUT

M A Y  0 2 2006

S T A T E  O F  A L A S K A Fiscal Note Number; 3 SENATE FINANCE COMMITTEE

2006 L E G IS L A T IV E  SESSIO N Bill Version:
(H) Publish Dato:

CSHB 318(JUD) 
2/6/06

Revision Date/Time (Note if correction): Dept Affected: LAW
Title "An Act limiting the exercise of eminent domain." RDU Civil

Component Transportation
Sponsor Representative McGuire________________________ _________
Requester House Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) ___________|____________  |_______

FUND SOURCE   (Thousands of Dollars)
1002 Federal R e c e i p t s ___________________________________________
1003 GF Match ___________________________________________
1004 GF ___________________________________________
1005 GF/Program R e c e i p t s ___________________________________________
1037 GF/Mentat H e a l t h ___________________________________________
O the r  (Specify T ypo -D o  not abbreviate)_____________________________________________________

TO1 r-.~'" ......... —  • • ■  V. ~

Estimate of any current year (FY2006) cost: 0 0_____
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (A iuch aseparatapago ifn> ossary
This bill excludes from the exercise of the right of eminent domain, any purpose that would promote 
economic development or acquire land as part of an economic development. Additionally when the subject of 
the action is the primary residence of the owner of the property, the right of eminent domain may not be 
exercised for the purpose of developing a recreational facility or project.

Passage of this legislaiion may have a fiscal impact on the Department of Law. but if is not possible to 
estimate it at this time.

Prepared by Kathryn D.iuqhhoteo. Dnoctor Phono 465-3673
Division Administrative Services Division Dato/Timo 1/10(06 3 08 PM

Approvodby Kathryn Dnughholoo for David Marque?. Attornuy General_______  Palo 1/10/2006
Agency Department of Law________________________________________

OOlli

COMMITTEE COPY
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FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Nole if correction): 
Title Limitation on Eminent Domain

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

Dept Affected: 
RDU

REPORTED O U T

MAY 0 2 2006
SENATE FINANCE COMMITTEE

CSHB 318(JUD)
2/6/06

Natural Resources
Resource Development

Component Commissioner's Office
Sponsor
Requester

Rep. McGuire
(H)JUD Component No -123

Expend itures/R evenues (Thousands of Dollars)
Note: Amounts do no: include inflation uni iss otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING " •  INDETERMINATE *•**

CAPITAL EXPENDITURES

|CHANGE IN REVENUES ( INDETERMINATE **

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003  GF Match
1004 GF
1005  GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Typo--Po not abbreviate! I

TOTAL •”  INDETERMINATE

Estimate of any current year (FY200G) cost: 0 0_____
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a scparato page if  nocussatyj

Prepared by: Nico Bus. Acting Admin Service Director  Phono 269 13532
Division Coniniissiniii'r’s OUio-_____________________________________  P.ij. Minn- 1/11 )0<>

Approved by: Miko Menge. Commissioner________________________________  Date 1/11/2006
Agency Natural Ri-snurci-._________________________________________
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FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Title Limiting Exercise of Eminent Domain

Fiscal Note Number:
Bill Version
(H) Publish Date:

Dept, Affected: 
'RDU

REPORTED O U T

MAY 0 2 2006
SENATE FINANCE COMMITTEE

CSHB 318(JUD)
2/6/06

DOT&PF
Administration and Support

Component Commissioner’s Office
Sponsor
Requester

Rep. McGuire
Component No 530

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land 3. Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0 • * * • •

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( H Z
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Oo not alibreviale)

TOTAL * • • • * *

Estimate of any current year (FY2006) cost: 0 0_____
Mark this box (X) if funding for this bill is included in the Governor’s FY 2007 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: lAttach a separate page it necessary)

Based  upon cur ren t ly  ava i lab le  in fo rmat ion , DOT is unab le  to dete rm ine what f iscal 
impact, if any, the bill w ou ld  have on its operat ing o r  capital p ro jec ts  budgets .

Prepared oy John Manly______________________________________________  Phono 465-390**
Division Communications DOT&PF Date/Time 1/1tr0u6 00AM

Approved by Mike Barton______________________________________________  Dale 1/11/2005
Agency Commissioner DQTSPF___________________________________

iktrnt V~7 • ••OVII'
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SENATE CS FOR CS FOR MOUSE HILL NO. 318(FIN)

IN TH E LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sj)itnsor(s): REPRESENTATIVES MCGUIRE. HOLM AND HAWKER, Stoltzc, Gallo. Wilson, Knliriii", 
LeDoux, Dahlstrom, Kelly, Anderson, Olson, Lynn, Elkins, Foster, Kapsner, Samuels, Raniras, Meyer, Seaton, 
Rokcbcrg

A HILL

FOR AN ACT ENTITLED

I "An Act limiting the exercise of em inent dom ain ."

2 HE IT ENACTED in' THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. The uncodified law of the Slate of Alaska is amended by adding a new section 

to read:

LEGISLATIVE INTENT AND FINDINGS, (a.) The legislature finds that

(1) the United States Supreme Court decision in Kelo v. City of New London.

545 U.S. ___ , 125 S.Ct. 2655, 162 L. Ed. 2d 439 (2005) demonstrates that an overly

expansive application o f  eminent domain powers can he a threat to the property rights of all 

private property owners:

(2) it is necessary to provide clarification regarding the exercise of eminent 

domain in the following two situations:

(A) the taking of private property if the purpose is to transfer the 

property to another private person for economic development:

(131 the taking ol" a landowner's personal residence u* develop an indoor 

or outdoor recreational facility or project

*  1 *
How  T e x t  Urwio: 1 : : i r  I IVEI-X7ED TEXT SiRACHETED)
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(b) In recognizing that many public projects will have economic effects, the 

legislature intends by this Act not to

(1) restrict those public uses already recognized in state law merely because 

the project may have an associated economic effect; or

(2) provide an absolute bar on transfers of land to private entities, but to place 

restrictions on when such transfers occur.

(c) In this section, "economic development" means development of property for a 

commercial enterprise carried on for profit or to increase tax revenue, tax base, or 

employment.

* Sec. 2. AS 09.55.240(a) is amended to read:

(a) Except as provided in (d) and (e) ol' this section, the [TI-LEJ right of 

eminent domain may be exercised for the following public uses:

(1) all public uses authorized by the government of the United States;

(2) public buildings and grounds for the use of the state and all other 

public uses authorized by the legislature of the state;

(3) public buildings and grounds for the use of an organized or 

unorganized borough, city. town, village, school district, or other municipal division, 

whether incorporated or unincorporated: canals, aqueducts, flumes, ditches, or pipes 

conducting water, heal, or gas for the use of the inhabitants o f  an organized or 

unorganized borough, city. town, or other municipal division, whether incorporated or 

unincorporated; raising the banks of streams, rein wing obstructions from them, and 

w idening, deepening, or straightening their channels; an d  roads, streets, and alleys, 

and all other public uses for the benefit of an organized or unorganized borough, city, 

town, or other municipal division whether incorporated or unincorporated, or us 

inhabitants, which may be authorized by the legislature;

(4) wharves, docks, piers, chutes, booms, ferries, bridges of all kinds, 

private roads, plant and turnpike roads, railroads, canals, ditches, flumes, aqueducts, 

and pipes for public transportation, supplying mines and farming neighborhoods with 

water, and draining and reclaiming land, and for floating logs and lumber on streams 

not navigable, and sites for reservoirs neccssarv for collecting and storing water;

(5) roads, tunnels, ditches, flumes, pipes, and dumping places for

JSCSII»318(FIN) -2-
tinw  Tr'.vf U u d t i r l  i t i t i d  tVELETED TEST  OKACKUfSDJ
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working mines; also outlets, natural or otherwise, for the flow, deposit, or conduct of 

tailings or refuse matter from mines; also an occupancy in common by the owners or 

possessors of different mines of any place for the flow, deposit, or conduct of tailings 

or refuse matter from their several mines, and sites for reservoirs necessary for 

collecting and storing water:

(6) private roads leading from highways to residences, mines, or farms;

(7) telephone lines;

(S> fiberoptic  lines:

(9) [(S.)] telegraph lines;

(10) [(9)] sewerage of an organized or unorganized borough, city, 

town, village, or other municipal division, whether incorporated or unincorporated, or 

a subdivision of it. or of a settlement consisting of not less than 10 families, or of 

public buildings belonging to the state or to a college or university;

(11) [(10)] tramway lines;

(12) [(11)| electric power lines;

(13) [(12)] for the location of pipelines for gathering, transmitting, 

transporting, storing, or delivering natural or artificial gas or oil or any liquid or 

gaseous hydrocarbons, including, but not limited to. pumping stations, terminals, 

storage tanks, or reservoirs, and related installations.

* See. 3. AS 09.55.240 is amended by adding new subsections to read:

(d) The power of eminent domain may not be exercised to acquire private 

property from a private person for the purpose of transferring title to the property to 

another private person for economic development purposes. This subsection does not 

apply to transfers of private property to another private person il one or more of the 

following apply:

(J) the landowner consents, either before or after a condemnation 

proceeding has been filed, to the use of the property for a private commercial 

enterprise or other economic development;

(2) the private person has been expressly authorized by statute cither to 

exercise the power of eminent domain, or to receive an interest in land acquired by the 

exercise of eminent domain;

WORK DRAFT WORK DRAFT 24-LS1083\R
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(3) the transferred property is used for a private way of necessity to 

permit essential access for extraction or use of resources;

(4) the acquisition is used, in pail, for leasing property to a private 

person that occupies a portion of public property or a public facility, including a 

private business that occupies a portion of an airport, port, or public building;

(5) the property is transferred to a person by oil and gas lease under

AS 38.05.180;

(6) the property is transferred to a common carrier.

(e) The power of eminent domain may not be exercised for the puqiosc of 

developing a recreational facility or project if the property to be acquired includes an 

individual landowner's personal residence or that portion of an individual's property 

attached to and within 250 linear feet of an individual landowner's personal residence 

unless the landowner consents either before or after a condemnation proceeding has 

been filed.

(I) Notwithstanding the limitations on the pow er of eminent domain in (d) and

(e) of this section, the legislature may approve the exercise of eminent domain against 

private property in an Act, the subject of which is limited to the transfer of the 

property for a purpose otherwise restricted tinder (d) or (e) o f  this section.

(g) The power of eminent domain may only be delegated by statute.

(h) In this section,

( 1) "common carrier" has the meaning given in AS 04.16.125;

(2) "economic development" means development of property for a 

commercial enterprise carried on for profit or to increase tax revenue, tax base, or 

employment;

(3) "personal residence" means a structure that is the dwelling place of 

an individual that

(A) must be used In the owner or beneficiary o f  a trust holding 

legal title to the structure as a dwelling unit, as opposed to a rental, storage, or 

other commercial space;

(13) must be inhabited by the owner, prior ow ner, or beneficiary 

of a trust holding legal title to the structure for at least lH) days during the 12-

WORK DRAFT WORK DRAFT 24-LS10S3\R
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month period immediately before the dale an action for the exercise of the 

power of eminent domain is filed;

(C) must constitute an ordinary home for general living 

purposes, as opposed to a dwelling used only for seasonal recreational or 

temporary purposes; and

(D) may not have been constructed, placed, or occupied for the 

purpose of avoiding eminent domain proceedings;

(4) "private person" means a person that is not a public corporation as 

defined in AS 45.77.020 or a government as defined in AS 11.81.900;

(5) "recreational facility or project"

(A) means a facility or project, the primary purpose of which is

recreational;

(Bj includes a park, trail or pedestrian pathway, grecnbclt, 

amusement park, fresh water boat harbor, sports facility, playground, 

infrastructure, or other facility related to or in support of an indoor or outdoor 

recreational facility or project;

(C) does not include

(i) a highway, sidewalk, or path within the right-of-way

of a highway;

(ii) a path, trail, or lane used as a safe route to a school

program;

(iii) a wayside or rest stop;

(iv) a development, the primary purpose of which is not 

recreational, such as a path, trail, or lane developed to reduce 

congestion, or to encourage use of an alternate, gas-saving mode of 

transportation;

(V) a path or trail to or between villages or from a 

village to a facility or resource;

(M) a stonnwatcr retention or treatment facility or 

wetland, habitat, or other acquisition required to obtain a permit for a 

highway, airport, or other public project;

WORK. DRAFT WORK DRAFT 24-LS10S3\R
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(vii) a taking under AS 19.05.110, 19.05.120,

AS 19.22.020, AS 27.21.300, AS 35.20.040, 35.20.050, or

AS 41.35.060;

(viii) a taking not prohibited by law before January 1, 

2007, under AS 41.21; and

(i.\) a path, trail, road, or site for which no reasonable 

alternative exists and which is necessary to preserve or establish public 

access to or along publicly owned land or water, if the use of the path, 

trail, road, or site itself is for transportation to or to facilitate use of 

publicly owned land or water.

* Sec. 4. AS 29.35.030(a) is amended to read:

(a) Except as provided in (c) of this section, a [A] municipality may, only 

within its boundaries, exercise the powers of eminent domain and declaration of taking 

in the performance of a power or function of the municipality under the procedures set 

out in AS 09.55.250 - 09.55.460. In the case of a second class city, the exercise of the 

power of eminent domain or declaration of taking must be by ordinance that is 

submitted to the voters at the next general election or at a special election called for 

that purpose. A majority of the votes on the question is required for approval of the 

ordinance.

* Sec. 5. AS 29.35.030 is amended by adding new subsections to read:

(c) The power of eminent domain may not be exercised to acquire private 

property from a private person for the purpose of transferring title to the property to 

another private person for economic development, except as provided by 

AS 09.55.240(d)(1) - (6), and may not be exercised for purposes expressed in 

AS 09.55.240(c).

(d) In this section.

(1 ) "economic development" has the meaning given in AS 09.55.240;

(2) "private person” has the meaning given in AS 09.55.240.

* Sec. 6. The uncoditied law of the Slate o f  Alaska is amended In adding a ncv\ section to 

read:

APPLICABILITY. This Act applies only to condemnation actions filed on or after the

WORK DRAFT WORK DRAFT 24-LS10S3VR
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e f f e c t i v e  d a t e  o f  t l i i s  A c t .
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SENATE FINANCE COMMITTEE 
• S  /  O. / 2 0 0 6  

COMMITTEE ACTION

Bill Number 3 1 * 3
Amendment

Motion 4 ^  A r l a p f  ” Q J'
*

Motion by J ?  (
Objection by 6 - r p e j s J

Rem oved \s
Second Objection by

Committee Member Y Vote N
Sena to r  Stedinan
Sena to r  Bunde
Sena to r  Dyson
Sena to r  Hoffman
Sena to r  Olson
Co-Cha i r  Wilken
Co-Chai r  G reen

Tally
Yea
Nay

Absent
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Alaska State Legislature
S e s s io n .
Stale Capitol 
Juneau, AK 99(301 
Phone: (907) 465*2995 
Fax: (907) 465*6592

Representative Lesil McGuire
(.‘hair. Judiciary Committee

liitiirim :
716 W 4"' Avenue, Suite 430 
Anohorage, AK 99501-2133 

Phone: (907) 269-025'’ 
Fax: (907) 269-0249

Sponsor Statement HR 318

"Ail Act limitim: the exercise of eminent domain."

HB 318 calls for two very clear policy decisions. The first is w hether or not ii is appropriate 
to take a person’s private property for economic development and the second is w hether ii is 
appropriate l<> take all or pan o f  one 's  primary residence for recreational opportunities ol 
another. This legislation is not intended to prohibit the legitimate use o f  eminent dom ain: it 
merely limits its use in these two narrow policy areas.

A recent United Slates Supreme Court ruling that the em inent dom ain pow ers o f  a 
government could be used to seize private land for econom ic developm ent purposes has 
struck a vital blow to private property rights in this country. A lthough Kelo v. New I .ondoii is 
.i Connecticut ease, its implications are broad. IIB 318 will clarify the property rights ol 
Alaskans and prevent a repeat o f  what transpired in Connecticut.

It is im portant to nole the Suprem e Court recogn ized  the right o f  a stale to set the ir  ow n 
gu idelines  for defin ing  em inent dom ain . I find very  little fault with that approach . W hile 
I believe the A laska Constitu tion protects A laskans from such an egreg ious  a t tack  on 
personal proper!) '. I fully intend l<> ensu re  that o u r  state s tatu tes a l lo rd  the same 
protection o f  property .

HB 3I»S will prohibit the use o f  em inent dom ain  for econom ic  gain  and  clarify  that the 
governm ent be prohibited  from taking all o r  p ut o f  a p rim ary  res idence  through em inen t 
dom ain  so that o thers  m ay have a recreational opportun ity .  A laska lias thousands  "I 
acres o f  laud and it is unacceptable  to seize s o m e o n e 's  hom e lot recreational pu rposes

l.m incnt dom ain  has a legitimate place in land deve lopm ent,  but its use m ust be 
contro lled  w ithin  a narrow  definition to protect private  p roperty  rights. II it becom es 
neeessar) to seize so m eo n e ’s property , the s tandards  applied  should  be veiy  high.
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NFIB
The Voice of Sm»ll Buxines**

ALASKA

National Federation oflndependent Business 

Statement o f Support for HB 318 

Private Property Rights -  Eminent Domain 

January 10, 2006
The Alaska Chapter o f  the National Federation oflndependent Business has 2,500 members, making it 
the largest small-busincss advocacy group in the state. The legislative agenda o f  NFIB is determined 
by ballot. Following are the ballot results for the question regarding the government’s power o f  
eminent domain.

Sh ou ld  the governm ent’# pow er o f  em inent dom ain be restricted to prevent p rivate p roperty  
from  being seized fo r private com m ercia l enterprises fo r  the purposes o f  econom ic 
developm ent?

90 % YES 4 %  NO 6% Undecided

The use o f  eminent domain to take private property for public purposes can be a valuable tool for 
public uses such tis transportation and utility corridors. However, the courts Irnve steadily expanded 
the definition of “public purpose” to include economic development projects where private developers 
and large businesses benefit from eminent domain, in exchange for which the government expects 
higher lux revenues. Using eminent domain in this way gives rise to ubuse and is generally unfair to 
those who lose their property. Small businesses and small property owners arc disproportionately 
affected, and the benefits only go to a few people. If government can seize property because another 
owner could generate more taxes, then nobody’s property is sale.

Vote YES on House Bill 318

Submitted by Thycs Shaub on behalf of NFIB/Alaska.

National Fnrvmton of r c v r . B u ' j r o v .  AlA5*A 
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Craig Johnson

F rom :
Sent:
T o :
S u b je c t:

Rep. Lesil McGuire
W ednesday, January 11, 2006 10:22 AM 
Craig Johnson
FW : HB No. 318 ‘ •CO NSTITUENT**

 Original Message----
From: Henry D. Hosford [mailto:hhosford@gci.necJ
Send Wednesday, January 11, 2006 9:59 AM
To: Rep. Lesil McGuire
Cc: Sen. Ben Stevens
Subject: HB No. 318

Dear Representative McGuire,

I am writing in support of your pending Bill HB No. 318, "An Act limiting the exercise of 
eminent domain".

As you have recognized through your efforts in authoring this bill, the condemnation of 
private property for the benefit of private development, had become abusive, which is why 
the matter came befo. the Supreme Court last year. That Court acted wisely in recognizing 
that their authority was limited a broad interpretation of the Constitutiona1 phrase 
"public use". How-:--er, they further recognized that the states have the Constitutional 
right to govern themselves with a more specific definition.
This Bill will not restrict the exercise of eminent domain for "public use", as originally 
intended by the framers of the Constitution. It will curtail the abuse.
The passage of this Bill will curtail irresponsible condemnation of citizens private 
property. And, it will empower the Legislature to have greater authority in matters of 
property condemnation in favor of private development and recreational amenities.

A vote against this Bill sends a message of support for unrestricted development. It sends 
a message of support in favor of private and public development, with a cavalier disregard 
for peoples' property rights and the environment.

I support your Bill because its not restricting yo.r authority as Legislators representing 
the citizens of Alaska, in fact, its giving you gi ?ater power to prevent the misconduct 
that's become increasingly more abusive.

This bill allows the property owner the freedom of not having to constantly monitor the 
public process to see if his/her property may be seized. It shifts the burden to the 
public planners and developers to work through a more restrictive process to oxeicise the 
right of eminent domain.

Very truly yours,

Hank Hosford, President 
uId Seward/Oceanview Community Council

J

mailto:hhosford@gci.necJ


HB 0 3 ISA

Dear Representative Anderson:

The Federal Government Recreational Trails Program Section G. Uses not p e rm i t te d — 
A State may not obligate funds apportioned to carry out this Section for—
I. Condemnation of any kind of interest in property.

Future aggressive land use planning is setting the stage for conflict between the property 
rights of Alaskan citizens and community activists and other special interests. I urge you 
to restrain the political game o f  offering "play projects” to the voters in exchange for 
rights of property.

The Federal Government recognizes reasonable limits on Eminent Domain for recreation.

Shouldn't our State, where only 17c o f  the land is in private ownership, also honor this 
restriction?

Currently it is far too simple for a politician to declare something an "economic engine" 
or an important “quality o f  life” project, or mischaracterizc it as transportation, and then 
exercise the power o f  eminent domain.

Limiting the power o f  eminent domain to essential needs only will instill confidence in 
citizens that their life work will not be sold to the highest political bidder.

Please pass legislation that contains the additional limitations on Eminent Domain as 
contain within HB 03 ISA.

Respectfully,

Boh Brock



Craig Johnson

From :
Sent:
To:
S ub jec t:

Rep. Lesil McGuire 
Tuesday, January 10, 2006 4:13 PM 
Craig Johnson 
FW: Hb 318A

 Original Message----
From: George Lukens [mailto:glukens@alaska.com]
Sent: Tuesday, January 10, 2006 12:05 PM 
To: Rep. Lesil McGuire 
Cc: Sen. Con Bunde; Sen. Ben Stevens 
Subject: Hb 318A

Dear Representative:

Please pass HB 318A. It is time the hard won private property of Citizens is 
protected against the use of Eminent Domain for any taking less than an ESSENTIAL NEED. 
Recreation or leisure being the least of these to qualify. It is far too easy for a small 
group of 'favored'
insiders to ram through projects requiring eminent domain takings, for personal use 
activities that it decides would be ' good for the community' . The language of HB 318A is 
the most comprehensive of all the legislation introduced to best and most fairly 
accomplish this protection.

Thanks you for your continued good work.

R e sp ectfu lly ,

George E. Lukens, Jr. 
75S Ocearjview Drive 
Anchorage, AK 99515

1
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F rom : Boyd M orgentha ler [m orgentha ler@ gci.net]

Sent: Tuesday, January 10, 2006 10:38 PM

To: Rep, Lesil M cGuire: Sen. Ben Stevens

Cc: Sen, Con Bunde; Rep. Jim  Holm; Rep. Bob Lynn

Subject: Please lim it the power o f em inent dom ain

J a n u a r y  1 0 .  2 0 0 5

L e t t e r  t o  t h e  S t a t e  o f  A l a s k a  H o u s e  
c / o  R e p r e s e n t a t i v e  L e s i l  M c G u i r e  
a n d
L e t t e r  t o  th e  S t a t e  o f  A l a s k a  S e n a t e  
c / o  S e n a t o r  B e n  S t e v e n s .

R e :  L im i t a t i o n  o f  t h e  p o w e r  o f  e m in e n t  d o m a in  

L a d ie s  a n d  G e n t le m e n ,

P le a s e  v o t e  " y e s "  t o  l im i t  t h e  p o w e r  o f  e m in e n t  d o m a in  in  th e  S t a t e  o f  A la s k a .  I  s t r o n g ly  s u p p o r t  b o th  e c o n o m i c  
d e v e lo p m e n t  a n d  th e  r e c r e a t i o n a l  l im i t  i o n s  o n  th e  u s e  o f  e m in e n t  d o m a i n .  I n  s p e c i f i c ,  I  s u p p o r t  H B - 3 1 8 A ,  a n d  
e n c o u r a g e  e v e n  f u r t h e r  r e s t r i c t i o n s .

I e n c o u r a g e  y o u  t o  s t r e n g t h e n  th is  l e g i s la t i o n  b y  m o d i f y i n g  I I B - 3 1 S A  S e c t i o n  1 ( d )  ( 2 )  t o  e x p a n d  th e  r e s t r i c t i o n  
r e g a r d i n g  a  " r e c r e a t i o n a l  f a c i l i t y  o r  p r o j e c t "  t o  i n c lu d e  a n y  r e s i d e n t i a l  p r o p e r t y .

P le a s e  m a k e  th e  f o l l o w i n g  c h a n g e :

S e c t i o n  I ( d )  ( 2 )  " i f  t h e  p r o p e r t y  th a t  is  t h e  s u b je c t  o f  t h e  a c t i o n  isthe-primiiry ro t defter; n f  (he owner ■*!' 
the p r o p e r t y  intended f o r  residential usage, t h e  r ig h t  o f  e m in e n t  d o m a in  m a y  n o t  b e  e x e r c i s e d  f o r  t h e  
p u r p o s e  o f  d e v e lo p i n g  a  r e c r e a t i o n a l  f a c i l i t y  o r  p r o j e c t ,  ( a s  w r i t t e n ) .  “

U n t i l  J u n e  2 0 0 5 ,  A m e r i c a n ’ s  b e l i e v e d  th a t  t h e  p o w e r  o f  e m in e n t  d o m a i n  w a s  s e v e r e l y  r e s t r i c t e d  t o  m a j o r  
t r a n s p o r t a t i o n  c o r r i d o r s ,  p r im a r y  w a t e r ,  s e w e r  a n d  e l e c t r i c a l  u t i l i t i e s ,  n a t i o n a l  s e c u r i t y ,  a n d  s i m i l a r  e s s e n t i a l  
p u r p o s e s .  W i t h  th e  U S  S u p r e m e  C o u r t ’ s K e l o  v s  N e w  L o n d o n  d e c i s i o n ,  w e  h a v e  le a r n e d  th a t  e m in e n t  d o m a in  
m a y  h e  u s e d  f o r  a n y  p u r p o s e  u n le s s  o t h e r w i s e  r e s t r i c t e d  b y  th e  S t a l e .  C o n s e q u e n t l y ,  n o  p r i v a t e  p r o p e r t y  in  th e  
S t a t e  o f  A la s k a  w i l l  b e  s a f e  f r o m  c o n f i s c a t i o n  t h r o u g h  e m in e n t  d o m a in  u n le s s  r e s t r i c t i v e  l e g i s l a t i o n  l i k e  H B - 3 I 8 A  
is  e n a c t e d .

F a i l i n g  t h e  e n a c tm e n t  o f  r e s t r i c t i v e  e m in e n t  d o m a in  le g i s l a t i o n ,  a l l  p r o p e r t y  o w n e r s  m u s t  b e  o n  c o n s t a n t  g u a r d  
a g a in s t  a b u s i v e  t a k in g  b y  S t a t e  o r  l o c a l  g o v e r n m e n t .  A l l  g o v e r n m e n t  is  p o l i t i c a l ,  s o  th e  t h r e a t  w i l l  h e  c o n s t a n t  
a n d  p o l i t i c a l  m o t i v a t i o n  a n d  e x p lo i t a t i o n  w i l l  h e  c o m m o n p la c e .  { E s s e n t i a l ly ,  a l l  p r o p e r t y  o w n e r s  w i l l  n e e d  to  
m a in t a in  a  d e f e n s i v e  a n d  c o m b a t i v e  r e la t i o n s h i p  w i t h  t h e i r  g o v e r n m e n t .  T h a t  i s  n o  w a y  f o r  o u r  s o c i e t y  t o  e x i s t  
W h e n  t h e  S t a t e  m a in t a in s  th e  u n f e t t e r e d  a b i l i t y  t o  u s e  e m in e n t  d o m a i n  f o r  a n y  p u r p o s e .  t h e  S t a t e  is  K i n g  a n d  
e f f e c t i v e l y  h a s  d i s c r e t i o n a r y  c o n t r o l  o f  a l l  p r i v a t e  la n d  P r i v a t e  p r o p e r t y  b e c o m e s  a n  i l l u s i o n ,  a n d  th e  S t a t e  ( K i n g )  
a lw a y s  h a s  d o m in i o n  o f  i t s  s u b je c t s .  S u c h  q u a s i - c o n t r o l  o f  a l l  p r i v a t e  p r o p e r t y  b y  t h e  S t a t e  w o u ld  l l y  in  t h e  f a c e  
o f  o v e r  2 0 0  y e a r s  o f  A m e r i c a n  p r o g r e s s  f o r  t h e  r i g h t s  o f  i n d i v i d u a l  c i l i / . c n s .  S u r e l y  t h a t  is  n o t  a  d e s i r a b le  
s i t u a t io n .

T h e  b a la n c e  b e tw e e n  P r o p e r t y  O w n e r ' s  r ig h t s  a n d  t h e  S t a t e ' s  n e e d  f o r  e s s e n t i a l  d e v e lo p m e n t  c a n  b e  r e e s t a b l i s h e d  
b y  th e  p a s s a g e  o f  l e g i s l a t i o n  th a t  s t r o n g ly  l im i t s  t h e  S t a t e ’ s  p o w e r  o f  e m in e n t  d o m a i n .  H B - 3 I 8  is  a n  e x c e l l e n t  
s te p  m  th a t  d i r e c t i o n .  I u r g e  y o u  a l l  t o  v o t e  " y e s "  a n d  p a s s  f i l l  .1 1 8  o r  e v e n  s t r o n g e r  l e g i s la t i o n  t o  l im i t  t h e  p o w e r  
o l  e m in e n t  d o m a i n  in  t h e  S t a t e  o f  A la s k a .

S i n c e r e l y ,

Craig Johnson

I/I I/2000

mailto:morgenthaler@gci.net
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Boyd M orgen tha le r 
1180 Shore D rive  
Anchorage, A K  99515

907-349-6523 home 
907-257-9100 w ork 
M orgentha ler@ gci.net

1/1 1/2006
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_sL Institute for Justice
J] Litigating for ' / l ' ~  ‘ Donate | Conti

Michigan Legislature Approves 
Nation’s First State Constitutional 
Amendment To Curb Eminent Domain 
Abuse
Amendment t<> ( l o  B e fo re  I 'oters Next Yea r

WEB RELEASE:
December 14, 2005

CONTACT:
John Kramer 
Lisa Knepper 
( 7 0 3 )  6 8 2 -9 3 2 0
[P riva te  P roperty]

Arlington, VA—Last n ight, the  Michigan leg is la tu re  became the firs t 
sta te  leg is la tu re  to  pass a proposed constitu tiona l am endm ent in 
response to  the U.S. Suprem e C ourt decision in Kelo v. City o f New 
London and the w idespread abuse o f em inen t dom ain th roughou t the 
state. The Michigan House and Senate approved reso lu tion  SJR-E, 
w inch w ill place a constitu tiona l am endm ent on the ba llo t to  provide 
g rea te r p ro tections to  ,iom e and small business owners from  em inent 
dom ain abuse. The am endm ent is expected to  be voted on by 
M ichigan citizens in Novem ber 2006. The reso lu tion passed the House 
by a vo te  o f 106-0 and the Senate by 31-6.

The am endm ent p roh ib its  " th e  tak ing  of p riva te  p roperty  fo r tran s fe r to  
a p riva te  e n tity  fo r the  purpose o f econom ic deve lopm ent or 
enhancem ent of tax revenues.” Moreover, the am endm ent changes 
so-called "b lig h t"  law w ith in  the  sta te . W hile the  am endm ent does 
a llow  fo r the tak ing  o f b lighted parcels o f p rope rty , the burden would 
now be on the governm ent to dem onstra te  th a t a particu la r piece of 
p roperty  is b ligh ted  by d e a r and convincing evidence. In contrast, 
under cu rren t M ichigan law, it is unclear w he ther whole areas ra ther 
than ind iv idua l pieces o f p rope rty  can be declared b ligh ted, but it is 
clear the  burden is on the p rope rty  owners to  show th a t the  tak ings 
are illeg itim ate .

M ore  T o p  S I

BEET
P R IV A T E  IT  

Minneso ta Hi 
Sm a l l  Dusinc 
Eminent Don

SCH O O L C l 
F lo r ida S u p u  
S t r ik e s  Dow i

FCO H O M IC
A D re am  Def 
N at iona l Sttn 
Hair l i  ra id e r s  
C osm e to lo g y

Breat Pla
I J  H EW S  

IJ N amed On 
G rtk te it Pint

Mop Cniincr

"This is a solid constitu tiona l am endm ent,'' said Scott Bullock, a senior 
a tto rney  a t the In s titu te  fo r Justice. "M ichigan lias a bad track record 
of em inent dom ain abuse and th is  proposed am endm ent goes a long 
way tow ard stopp ing  these practices. Putting the burden of proof on

4

http: www.ij.org private propcrly/castle i 2 14 U5pr.liliiil 1 11 200b

T o p  S t o r y

Ra l ly  in Ohio 
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the gove rnm ent to  show th a t a specific piece o f p roperty  is blighted is 
a s ign ifican t and welcom e change. The Michigan leg is la tu re  should 
now fo llow  up on th is  am endm ent by passing leg is la tion to fu rthe r 
re form  its  b ligh t laws to  make sure they are no t used as a backdoor 
way to ge t p rope rty  fo r p riva te  d eve lopm ent."

"By w ho lehearted ly  endorsing the use o f em inen t dom ain fo r private 
com m ercia l deve lopm ent, the infam ous Poletown case from  D etro it 
s ta rted  the  coun try  on the path tha t led to  the  Suprem e Court's 
dreadfu l decision in Kelo," said Dana Berliner, ano ther senior a tto rney 
at the In s titu te . " I t  is especially appropria te  fo r M ichigan to renounce 
tha t sham efu l legacy and assure M ichiganders tha t th e ir  homes and 
businesses w ill not be taken fo r p riva te  deve lopm en t."

"We are confiden t th a t the citizens o f M ichigan w ill overw he lm ing ly 
approve th is  a m endm en t," said Steven Anderson, C oordinato i o f the 
Castle C oalition, the In s titu te 's  grassroots advocacy pro ject. 
"D evelopers and some pow erfu l local o ffic ia ls  m ay be in favor o f 
em inent dom ain abuse, bu t the average v o te r is to ta lly  opposed to it. 
M ichigan citizens can lead the way by ensuring th a t hom e and small 
business owners are safe from  an unholy alliance between politicians 
and big business."

In the wake o f the Kelo decision, A labama and Texas passed in itia l 
re fo rm s o f th e ir em inen t dom ain laws, curb ing the a b ility  of 
m un ic ipa lities  to take  homes and businesses fo r p riva te  p ro fit, and 
nearly -10 sta te  leg is la tu res are considering em inent dom ain reforms. 
The U.S. House of Representatives overw he lm ing ly  passed a bill tha t
would s trip  federa l fund ing  from  m un ic ipa lities  th a t engage in em inent
dom ain abuse, and the  U.S. Senate is expected to  take  up the issue in 
the new year.
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10 9 th  CONGRESS 

1st Sess ion 

H. J. RES. 60

Propos ing an am e n dm en t  to  the Const i tut ion o f  the United S ta t e s  re la ting to the 
perm iss ib le  uses f o r  which p r iva te p rope r ty  m ay  be taken .

IN  THE HOUSE OF REPRESENTATIVES 

J u l y  1 4 ,  2 0 0 5
Mr. ADERHOLT in t roduced the fo l lowing jo in t  re so lu t ion ;  which was re fe r red  to the 
Comm it tee  on the Judic ia ry

JOINT RESOLUTION

Propos ing an am en dm en t  to the Const i tu t ion o f  the United S ta te s  re la ting to the 
perm iss ib le  uses f o r  which pr iva te  p rope r ty  m ay  be taken .

Resolved by the Senate and House o f Representatives o f  the United States o f 
Am erica in Congress assem bled (two-thirds o f  each House concurring  
therein ), Tha t  the fo l low ing ar t ic le  is p roposed  as an am e n dm e n t  to the 
Const i tu t ion o f  the United S ta te s ,  which sha l l be va lid to al l in tents and 
pu rpo ses  as pa r t  o f  the Const i tu t ion when rati f ied by the leg is la tu res  o f  
t h r e e - f o u r th s  o f  the seve ra l  S ta te s  within seven  y e a r s  a f t e r  the date  o f  its 
submiss ion  f o r  ra t i f icat ion :

' A r t i c l e  —
' Neither a S ta te  n o r  the United S ta te s  m ay  take  p r iva te  p rope r t y  fo r  the 
pu rpose  o f  t ran s fe r r ing  possess ion  of, o r  con t ro l  o v e r ,  tha t  p rope r ty  to 
"mother p r iva te  pe rson ,  excep t  fo r  a public c o n veyance  o r  t ranspo r ta t ion  
pro jec t . ' .

END
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10!)t i i  C O N G R E S S  
1s t  S e s s io n

To p roh ib it I In* use ol' Federal I'lim ls fo r tin* ta k in g  ol' p ro pe rty  by eminent 
dom ain fo r economic development.

rN THE SENATE OF THE EXITED STATES

SEITKMitEIt 1 4, 200;')
M r. D o k o a n  introduced (lie  following: b ill; which was read tw ice and referred 

to the C om m ittee on the .Judic iarv

A  BILL
T o  prohib i t  tin'  use  o f  F e d e ra l  l a n d s  lo r  tin* t a k i n g  of’ 

p r o p e r ty  l»y omiiioiil d o m a in  for economic  deve lopm en t .

1 /!( i l  i i n t r / n l  hi) l iti Si m i l l  nut/  I Ious i  o f  I\> / n r s r n h h

2  t i n s  n f  /hi I 'n  ih  i l  S ln h 's  o f  A n n  r in t  h i ( 'n n ijrrs s  n s s rn ih ln l.

3 SECTION 1. PROHIBITION ON USE OF FEDERAL FUNDS IN
4  ECONOMIC DEVELOPMENT REIATING TO
5 PROPERTY TAKEN I3Y EMINENT DOMAIN.
() (a)  S h o u t  T i t l e .— T his Act m a y  he c ited a s  the

7 " P r i v a t e  P r o p e r ly  1 V o te d  ion Aei o f  liOOo".

•X (h i PUO IIIMTtnN .—
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6 a public purpose.
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9  re v e n u e s ,  o r  e m p lo y m e n t ,  m a y  not b e  th e  p r i m a r y  b a s is  

It) fo r  e s t a b l i s h i n g  a  p u b lic  u s e  o r  p u b lic  p u r p o s e  u n d e r  s u b -
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Lawmakers draft competing proposals on eminent a ? AsiOCwitcd Pieaa
domain

By Noreen Gillespie, Associated Press W riter | August 25, 2005

HARTFORD, Conn. --In theory, Rep. Steven M ikutel had no problem  with the town of Norwich taking his 
grandfather's farm  for a school.

But more than 40 years later, he says the land is still empty.

M ikutel was one of dozens of people who spoke at a public hearing Thursday about proposed changes to the 
state 's eminent dom ain laws in the wake of a recent U.S. Suprem e Court decis ion that said governm ent can 
seize homes for private econom ic developm ent projects.

"Too often they grab more land, m ore property, than they actually need," the G riswold Dem ocrat said.

Connecticut's legislature and others across the country are review ing em inent dom ain laws. State lawmakers 
drafted more than a half dozen proposals, which would do anyth ing from pay hom eowners more for their 
hom es to halting the practice of seizing for private developm ent.

In June, the high court ruled on a 5-4 vote that the city of New  London can take hom es for a private riverfront 
econom ic developm ent project to increase its tax baso. The ruling prom pted an em otiona l backlash from 
hom eowners worried their properties were at risk.

But a legal expert urged lav/makers to tread carefully in considering changes. W hile people are sym pathetic to 
the hom eowners, passing laws that cripple developm ent m ight no! be a w ise idea, he warned.

Forcing the governm ent to pay fa ir m arket value for properties was orig ina lly built into em inent dom ain laws as 
a deterrent to using the power, said Jerem y Paul, a University of C onnecticut law professor. He suggested 
lawm akers make it m ore expensive to take a homo.

"That’s a much m ore rufined tool than attempting to put a stra itjacket on m un ic ipa lities all around tire state," he 
said.

One o l the suggestions in tho drafted bills is to pay hom eowners one-and-a-ha ll tim es the lair m arket value. 
Hartford Mayor Eddie Porez said that while a private project could draw  from  revenues, c ities would likely have 
to raise taxes to pay for tho now foes.

"Without broad em inent dom ain pow eis, cities would never be ablo to nogotia te fa irly w ith landowners who 
may w ish to delay or stall tho d eve lo pm e n t" Perez said.

Thursday's hearing Was the third hold on tho issue, and anothor is p lanned fo* Septem ber or early October. 
Some, including Houso M inority Loader Rooort Ward, are urging law m akers to go into specia l session to pass 
a m oratorium  on seizing property in tho meantime.

"Ignoring the potentia l plight facing all property owners is not accoptablo; a llow ing this practice to continue is 
w rong," Ward, w ho was out of town, said in a statem ent. ■
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Widener University S M 'n

September 16. 20U5

Representative Lesil McGuire 
716 W. 4th Avenue Ste 430 
Anchorage, AK 99501-2133

Re: Legislative Response to Kelo v. New London

Dear Representative McGuire:

1 enclose a copy o f  testimony that I recently gave to the Pennsylvania Mouse o f  
Representatives State Government Committee. I thought the testimony might be o f  interest 
as you consider your legislative response to the Supreme Court s decision in Kelo v. New 
London. My testimony suggested \:'rious steps that legislatures could take to protect 
property owners, especially homeowners, from eminent d miain abuse. 1 would be happy 
to discuss these and any related issues with you or your staff.

Very trulv vours.«• -  -

s
I). Benjafotih Banos 
Associate Professor o f  1 aw

Enclosure
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Testimony of D. Benjamin Barros Before 
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Hearing on House Bills 1835 and 1836 
Concerning Eminent Domain

August 31, 2005

Widener University School o f Law, 3800 Vartan Way • P.O Box 69382 Harrisburg, PA 17106 
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Mr. Chairman, members o f  the Committee, thank you for the opportunity to be 

here today. M y name is Ben Barros, and I am an Associate Professor o f  Law  at Widener 

Law School in Harrisburg. I both teach and write on eminent domain issues. I am 

familiar with the issues raised in the Supreme C ourt’s decision in K e lo  v. New London  

and with the response to that decision in legislatures around the country.

K e lo  sparked a tremendous amount o f  public outrage over the potential for 

government abuse o f  the power o f  eminent domain. 1 believe that the legislature should 

respond to this public outrage and enact measures to protect private property from 

eminent domain abuse. House Bills 1835 and 1836 are an encouraging step in the right 

direction. Eminent domam, however, is an important tool for local governments, and the 

legislature must be careful not to overly restrict local governments’ ability to take 

property for legitimate reasons. Your very difficult task is to determine where to s t kc 

the right balance.

My testimony today has two parts. First, I will suggest that you consider giving 

homes additional protection from being taken by eminent domain. Second, I will address 

some issues raised by the language o f  House Bills 1835 and 1836 about striking the right 

balance between protecting private piopcrty ow ners and maintaining local governments’ 

ability to act in the legitimate public interest.

Protecting Homes

Like most o f  the bills proposed around the country in response to K i lo , House 

Bills 1835 and 1836 apply equally to all kinds o f  properly. Ke lo  involved New London’s
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attempt to use the power o f  eminent domain to transfer private property, including 

people’s homes, to a private developer. New London’s justification for taking the 

property was to spur economic development, and the Court concluded that this type o f  

“economic development taking” satisfied the public use requirement o f  the Constitution’s 

Just Compensation Clause.

Unsurprisingly, the legislative response around the country' to K e lo  has focused on 

preventing economic development takings by restricting the scope o f  the type o f  public 

use sufficient to justify an exercise o f  eminent domain. House Dills 1835 and 1836 lit 

this mold.

1 want to suggest that this broad approach misses a key component o f  the public’s 

outrage over Ke lo . My sense from reading reactions to K e lo  and from talking with many 

people about the issue is that most people are net particularly worked up about economic 

development takings in a generic sense. Rather, what seems to be at the core o f  most 

people’s concern is the possioility that their local governments might take their homes to 

clear land for a private developei, as the town o f  N ew  London did in the project that gave 

rise to the K e lo  litigation.

Focusing on homes would be consistent with the common-scnsc notion that 

homes are different from other types o f  property. People become personally attached to 

their homes. Homes tie people to their communities. Displacement o f  people from their 

homes can separate them from family, friends, schools and jobs.

I therefore suggest that you consider giving additional protection to homes in the 

eminent domain context. While restricting economic development takings is at the 

forefront c r pcople’s minds after K e lo , you also should consider protecting homes from



more traditional exercises o f  eminent domain. People unhappy about their homes being 

taken for a shopping mall are likely to be only marginally less unhappy if  their hom es are 

taken for something that fits the classic picture o f  a public use, like a highway.

M any other areas o f  law treat homes differently than other types o f  property.

Most relevant here, the legal system already gives special protection to people’s 

possession o f  their homes in a number o f  contexts, such as making it harder for a lender 

to foreclose on a home than to repossess another type o f  property. The law also gives 

special treatment to homes when interests other than possession are at stake. For 

example, the government is held to a higher standard when it searches a home than when 

it searches other types o f  property, like cars or undeveloped land.

Recognizing that homes arc special does not mean that local governments should 

be prohibited in all circumstances from taking homes. There arc times when taking 

homes is vital to the public interest. Hut there arc a number o f  approaches that you could 

take to give homes additional protection and encourage government entities to take 

homes only as a last resort. For example:

• Responding directly to K e lo ,  you could prohibit the taking o f  homes for 

economic development, but allow economic development taking o f  some 

other types o f  property.

• You could permit the taking o f  a home for any  type o f  public use only 

after a finding, rcviewable by a court, that there is no alternative course o f  

action that would serve the same public goal at a reasonable cost.

• You could require g ivernments to pay a premium (say 10% or 15%) over 

fair market value for taken home, which would both provide an
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economic disincentive to take homes when other type/- o f  property fire 

available and compensr ,c the homeowners for some o f  the personal value 

they placed in their homes.

These approaches -  alone or i:i concert -  would help protect homes while 

maintaining flexibility for local governments to take other types o f  property. Common 

sense tells us th homes are different, and deserve special legal treatment in many 

contexts. Constituent outrage over K e lo  is tied in large part to concern about the 

vulnerability o f  homes, and it therefore would be appropriate for you to consider 

including special protection o f  homes in your legislative response to K e lo .

Comments on the Proposed Language

I will now turn to the proposed language o f  House Bills 1835 and 1836. Because 

the proposed language o f  two bills is similar, I will direct m y comments to House Bill 

1835.

At the outset, I note that the proposed bills apply only to local governments, and 

do not restrict takings by the State o f  Pennsylvania. There may be good reasons to apply 

restrictions on eminent domain on the local level, but not die state level. Many 

commentators, for example, argue that local governments are more subject to special 

interest influence than state governments. But to give property owners the maximum 

amount o f  protection, it may be worth considering applying the same restrictions to the 

state. 'Hiis, o f  course, would require the input o f  the state agencies that exercise the 

power o f  eminent domain.
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Subparagraph (i) o f  House Bill 1835 prohibits the use o f  eminent domain to “ turn 

[the taker, property] over to a nonpublic interest.” M y first observation is that while i 

understand the intent o f  the language, the litigator in me sees ambiguities in the phrase 

“nonpublic interest.” “Private person or entity” might be preferable language.

M ore broadly, however, there arc many circumstances where the use o f  eminent 

domain to transfer property to a private person or entity may be appropriate, and the 

proposed language therefore may be too restrictive. Using eminent domain to transfer 

property to a private developer to spur economic development m ay be objectionable, but 

what about the use o f  eminent domain to transfer the property to a privately-owned 

utility? To a private university to expand its cam pus? To a not-for-profit museum or 

symphony? To a privately-owned hospital that is greatly needed by  the community? To 

a sports team for a new stadium? I do not mean to suggest that using eminent domain in 

all o f  these contexts would be appropriate -  I ’m  particularly suspicious o f  sports stadium 

projects m y s e l f -  but they are all circumstances that you should consider. In some areas, 

particularly urban areas, it may not be practical to obtain suitable property for these types 

o f  projects without using eminent domain.

You should also consider the use o f  eminent domain to take blighted property and 

turn it over to a private developer. This type o f  taking would be barred by House Bill 

1835 as it is currently drafted -  it would be impractical to expect local governments to 

put all blighted property that is taken to public use in the classic sense. That may not be a 

bad thing. The concept o f  blight has been abused by local governments to justify what 

are really economic development takings. Clearing blight was also the justification for 

urban renewal projects that in hindsight destroyed vibrant, i f  poor, neighborhoods and



replaced them with what many planners now consider to be sterile redevelopment project. 

(I should note in this context that when I was talking about giving additional protection to 

homes, I generally meant homes o f  all sorts, including rented apartments. Except in the 

context o f  compensation for taken homes, people in owned and rented homes have 

similar interests in avoiding displacement.)

On the other hand, local governments should have the pow er to take truly blighted 

property. The difficult task is to come up with a definition that separates blighted 

property from merely economically depressed property. Blighted housing, for example, 

could be defined to be unfit for human habitation or defined as housing that violates 

certain housing code provisions. Blighted commercial property could be defined as 

property that has been vacant for a certain amount o f  time and has no real prospect o f  

being occupied in the near future. Care also must be given to the treatment o f  non- 

blighted property in an otherwise blighted area. The Supreme Court started down the 

slippery slope towards K e lo  in the 1954 case Berm an v. Parker, where the Court 

permitted the taking o f  a non-blighted department store as part o f  a larger clearance o f  a 

blighted area.

Defining the circumstances where it is permissible for property taken by eminent 

domain to end up in private hands is a difficult task, but not an insurmountable one.

Beyond tightening up the definition o f  permissible public use, however, there are a 

number o f  other steps that you can take to protect private property owners from abusive 

uses o f  eminent domain by making the eminent domain process fairer.

The examples 1 mentioned before o f  requiring certain findings to be made or 

certain premiums to be paid would fall in this category. You also could icquirc some
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exercises o f  eminent domain to be put to a vote by the residents o f  the municipality. Or 

you could require a municipality to make a bone fide offer (including a price) to purchase 

the property before using eminent domain. If  the property owner later contests the value 

o f  the property, and a court finds that the value is higher than the price initially offered by 

the municipality, you could allow the property owner to recover attorney’s fees or a 

premium above the court-set value from the municipality. Allowing this type o f  fee 

shifting would encourage municipalities to show  good faith in their initial offer for the 

property.

You could also require a reverter clause, as proposed in subparagraph (iii) o f  

House Bill 1835. As drafted, however, the reverter clause has tw o potential problems. 

First, it docs not account for the fact that the condem nee has already been paid fair 

market value as compensation for the taken property. Second, it is unlimited in duration, 

which presents the possibility o f  the reverter being exercised two hundred years after the 

property is initially taken. Based in part on a bill that is pending in California, language 

along the following lines may be preferable: “ i f  the property ceases to be used for a 

public purpose within five years o f  the property’s condemnation, the condemnee or its 

heirs or assigns shall have the right to reacquire the property for the compensated amount 

plus interest or its current fair market value, whichever is less.”

This concludes my prepared remarks, and I 'm  happy to take your questions.
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P ro tec t ion  o f  Homes ,  Sm a l l  Bu s inesses ,  and P r iv a te  P r o p e r t y  Act o f  2 0 0 5  
( I n t r o d u c e d  in S e n a t e )

S 1 31 3  IS

109 th  CONGRESS 

1st Session 

S. 1 3 1 3

To protect homes , smal l businesses , and other private p roper ty  r ights, by limiting the 
power of eminent domain.

IN  THE SENATE OF THE UNITED STATES 

June 27 , 2 0 0 5

Mr. CORNYN introduced the fo l lowing bill; which was read twice and re fe r red to the 
Commit tee on the Judiciary

A BILL

To protect homes , smal l businesses , and other private p roper ty  r ights, by limiting the 
power of  eminent domain.

Be it enacted by the Senate and House of Representatives o f the United States of 
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ' Protection o f  Homes ,  Sma l l  Businesses,  and Private 
Property Act of 2 005 ' .

Iittp: uhonuis.l(K\gov/cgi-biii/i|Ucry//.,c109:S. 1313.IS: 12/19/2005
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SEC. 2. F IN D IN G S .

Congress finds the fo l lowing:

( 1 )  The protection o f  homes ,  smal l businesses,  and o ther private property 
rights against gove rnment  seizures and o the r  un reasonab le  gove rnment 
interference is a fundamenta l  principle and core comm itmen t  of our Nation's 
Founders.

( 2 )  As Thomas Je f fe rson wrote on April 6, 1 8 1 6 ,  the protection o f  such rights 
is ' the  first principle o f  association, the guaran tee  to eve ry  one o f  a f ree 
exercise o f  his industry, and the fruits acquired by it’ .

( 3 )  The Fifth Amendment  o f  the United S ta tes Constitution specifical ly 
provides that ' private p rope r ty ’ shal l not ' be taken fo r  public use without just 
compensa t ion ’ .

( 4 )  The Fifth Amendment  thus provides an essentia l guaran tee o f  l iberty 
against the abuse  o f  the power o f  eminent domain , by permitting government 
to seize private p roper ty  only ' f o r  public use ’ .

( 5 )  On June 23 ,  2 0 0 5 ,  the United Sta tes Sup reme Court issued its decision in 
Kelo v. City o f  New London, No. 0 4 - 1 0 8 .

( 6 )  As the Court  acknowledged, ' it has long been accepted that the sovereign 
may not take the p roperty o f  A fo r the sole purpose o f  t ransferr ing it to 
another  private party B ’ , and that under the Fifth Amendment ,  the power of 
eminent domain may be used only ' f o r  public use*.

( 7 )  The Court never the less  held, by a 5-4 vote , that  gove rnment  may seize 
the home, sma l l  business, o r  other private p roper ty  of  one owner , and 
t rans fe r  that s ame  proper ty to another private owner ,  simply by concluding 
that such a t rans fe r  would benefit the community  through increased economic 
deve lopment .

( 8 )  The Court's decision in Kelo is alarming because , as Justice O'Connor 
accurately noted in her dissenting opinion, jo ined  by the Chief Justice and 
Justices Scal ia and Thomas ,  the Court has ‘ ef fectively . . . de le te [d ]  the 
words * fo r  public use' f rom the Takings Clause o f  the Fifth Amendment ’ and 
thereby ' r e f u s [ e d j  to enfo rce proper ly the Federal Constitution' .

( 9 )  Under the Court's decision in Kelo, Justice O 'Connor warns,  [ t j h c  specter 
of condemnat ion hangs ove r  all property . Nothing is to prevent the Sta te from 
replacing any Motel 6 with a Ritz-Car lton, any home  with a shopping mal l ,  or 
any fa rm with a factory'.

( 1 0 )  Justice O 'Connor fur ther  warns that, under the Court's decision in Kelo,
[ a ]ny  p roper ty  may now be taken for the benefit o f  ano the r  private party' , 
and ’ the fa l lout f rom  this decision will not be random . The beneficiaries are 
likely to be those  citizens with dispropor t ionate Inf luence and power in the

litip://thomas.loc.gov/cgi-bin/qucry/z?cl09 :S. 1313.IS: 12/ 19/201)5
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political p rocess ,  including large corporat ions and deve lopmen t  f i rms. As for 
the victims, the gove rnment  now has license to t rans fe r  property f rom  those 
with fewer resources to those with more .  The Founders cannot have intended 
this perve rse result' .

( 1 1 )  As an amicus brief filed by the National Association fo r  the Advancement 
o f  Co lored People,  AARP, and o ther o rganizations noted, ' [ a jb sen t  a true 
public use requ i rement the takings power will be emp loyed  more  frequently. 
The takings tha t  resul t will d isproport ionate ly  af fect and harm the 
economica l ly  disadvantaged and, in part icular , racial and ethnic minorities and 
the elder ly' .

( 1 2 )  It is appropr ia te  fo r  Congress to take action, consistent with its limited 
powers unde r  the Constitution, to resto re  the vital pro tec tions o f  the Fifth 
Amendment  and to pro tec t homes , smal l bus inesses , and o ther private 
property r ights against  unreasonab le  gove rnmen t  use o f  the power o f  eminent 
domain .

( 1 3 )  I t wou ld a lso be appropr ia te fo r  S ta tes  to take action to voluntari ly limit 
their  own power o f  eminent domain . As the Court  in Ke lo noted, ' nothing in 
ou r  opinion precludes any Sta te f rom placing fu r the r  restr ict ions on its 
exercise o f  the takings power ’ .

SEC. 3. PROTECTION OF HOMES, SMALL BUSINESSES, AND  
OTHER PR IVATE PROPERTY RIGHTS.

( a )  In Genera l -  The power o f  eminent domain shal l  be avai lab le only fo r  public use.

(b )  Public Use- In this Act, the te rm ' public use' shal l  not be construed to include 
economic deve lopment .

(c) Application- This Act shal l apply to- -

( 1 )  all exerc ises o f  eminent domain power by the Federal Gove rnment ;  and

( 2 )  all exerc ises o f  eminent domain power by Sta te and local government 
through the use o f  Federal funds.
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The Washington Times
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Alabama limits eminent domain

By Donald Lambro
TH E WASHINGTON TIMES
Published August d. 2005

Alabama yesterday became the first state to enact new protections against local-govemment 
seizure of property allowed under a Supreme Court ruling that has triggered an explosive 
grass-roots counteroffensive across the country.

Republican Gov. Bob Riley signed a bill that was passed unanimously by a special 
session of the Alabama Legislature, which would prohibit governments from using their 
eminent-domain authority to take privately owned properties for the purpose of turning them 
over to retail, industrial, office or residential developers.

Calling the high court's June 23 ruling "misguided" and a "threat to all property owners," 
Mr. Riley said, "A property rights revolt is sweeping the nation, and Alabama is leading it."

The backlash against the judicial ruling has not received much attention in the national 
press, although legislative leaders in more than two dozen states have proposed statutes 
and/or state constitutional amendments to restrict local governments' eminent-domain 
powers.

Besides Alabama, legislation to ban or restrict the use of eminent domain for private 
development has been introduced in 16 states: California, Connecticut, Delaware, Florida, 
Illinois, Kentucky, Massachusetts, Michigan, Minnesota, New Jersey, New York, Oregon. 
Pennsylvania, Rhode Island, Tennessee and Texas.

Legislators have announced plans to introduce eminent-domain bills in seven more states: 
Alaska, Louisiana, Oklahoma, Ohio, South Dakota, South Carolina and Wisconsin, and 
lawmakers in Colorado, Georgia and Virginia plan to act on previously introduced bills.

In addition, public support is being sought for state constitutional prohibitions in several 
states -- Alabama. California, Florida, Michigan, New Jersey and Texas.

In an elaborate signing ceremony in the State Capitol's historic Old House Chamber, Mr. 
Riley said, "Alabamians can rest assured that their homes, farms, business and other ptivate 
property are safe from being seized by government for a shopping center, or a factory, an 
office building or new residential development."

The signing immediately won praise from leading property rights advocates who had 
condemned the ruling and have lobbied state legislatures to block such practices.

"Kudos to Alabama political leaders for taking the first step toward protecting their 
citizens from eminent-domain abuse," said Dana Berliner, a senior attorney at the Institute 
for Justice, a public policy organization that conducted the first nationwide study of abusive 
property seizures.

The law came in response to a 5-4 decision by t ie high court that ruled that the Filth 
Amendment's takings clause -- "nor shall private property be taken for public use, without 
just compensation" -  did not prevent the city of New London, Conn., from taking Susette 
Kelo's property for the expressed purpose of private development in order to gain higher tax 
revenue.

Although the Alabama law that the governor signed yesterday would prohibit such
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eminent-domain seizures, it contains an exception that would permit takeovers of blighted 
properties that could be turned over to private interests — a provision that critics call a 
loophole for future abuses.

'Alabama's blight law is particularly prone to abuse and must be reformed," Ms. Berliner 
said. "If legislators close the blight loophole, Alabama will be one of the best states in the 
country for protecting the rights of home and small business owners."

Jeff Emerson, spokesman for the governor, said yesterday that Mr. Riley would "like to 
talk to Berliner about this to see how it can be remedied."

The property rights movement, which had been somewhat moribund before the court 
acted, has spawned what many political strategists expect to be a major issue in the 2006 
election cycle.

A number of bills have been introduced in Congress where the issue is winning strong 
bipartisan support — from California Rep. Maxine Waters, a liberal Democrat, to Texas Sen. 
John Comyn, a conservative Republican.

Polls show unusual unity on strengthening property rights. A Quinnipiac University poll, 
for example, found that 89 percent of voters in Connecticut want the legislature to limit 
eminent domain. A University of New Hampshire poll found that 93 percent of state 
residents were opposed to taking property for private development.

Copyrghl <P 2005 Nows World Communications, Inc. All rights reserved.
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House bill counters eminent domain ruling
WASHINGTON (AP) -- Contending that the Supreme Court has undermined a pillar of American 
society -- the sanctity of the home -- the House overwhelmingly approved a bill Thursday to block 
the court-approved seizure of private property for use by developers.

The bill, passed 376-38, would withhold federal money from state and local governments that use powers of eminent 
domain to force businesses and homeowners to give up their property for commercial uses.

The Supreme Court, in a 5-4 ruling in June, recognized the power of local governments to seize property needed for 
private development projects that generate tax revenue. The decision drew criticism from private property, civil rights, farm 
and religious groups that said it was an abuse of the Fifth Amendment's "takings clause." That language provides for the 
taking of private property, with fair compensation, for public use.

The court's June decision, said House Judiciary Committee Chairman James Sensenbrenner, R-Wisconsin, changed 
established constitutional principles by holding that "any property may now be taken for the benefit of another private 
party."

The ruling in Kelo v. City of New London allowed the Connecticut city to exercise state eminent domain law to require 
several homeowners to cede their property for commercial use.

With this "infamous" decision, said Rep. Phil Gingrey, R-Georgia, "homes and small businesses across the country have 
been placed in grave jeopardy and threatened by the government wrecking ball."

The bill, said Chip Mellor. president of the Institute for Justice, which represented the Kelo homeowners before the 
Supreme Court, "highlights the fact that this nations eminent domain and urban renewal laws need serious and substantial 
changes."

But opponents argued that the federal government should not be interceding in what should be a local issue. "We should 
not change federal law every time members of Congress disagme with Ihe judgment of a locality when it uses eminent 
domain for the purpose of economic development," said Rep. Bobby Scott, D-Virginic.

The legislation is the latest, and most far-reaching, of several congressional response s to the court ruling. The House 
previously passed a measure to bar federal transportation money from going for improvements on land seized for private 
development. The Senate approved an amendment to a transportation spending bill applying similar restrictions. The bill 
now moves to the Senate, where Sen. John Cornyn, R-Texas, has introduced companion legislation.

About half the states are also considering changes in their laws to prevent takings for private use.

The Bush administration, backing the House bill, said in a statement that "private property rights are Ihe bedrock of Ihe 
nation’s economy and enjoy constitutionally protected status They should also receive! an appropriate level of protection 
by the federal government."

The House bill would cut off for two years all federal economic development lunds to states and localities that use 
economic development as a rationale for property seizures. It also would bar the federal government irom using eminent 
domain powers for economic development.

"By subjecting all projects to penalties, we are removing a loophole that localities can exploit by playing a 'she game' with 
projects," said Rep. Henry Bonilla, R-Texas, a chief sponsor.
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The House, by a voice vote, approved Gingrey's proposal to bar states or localities in pursuit of more tax money from 
exercising eminent domain over nonprofit or tax-exempt religious organizations. Churches, he said, "should not have to 
fear because God does not pay enough in taxes."

Eminent domain, the right of government to take property for public use, is typically used for projects that benefit an entire 
community, such as highways, airports or schools.

Justice John Paul Stevens, who wrote the majority opinion in Kelo, said in an August speech that while he had concerns 
about the results, the ruling was legally correct because the high court has "always allowed local policy-makers wide 
latitude in determining how best to achieve legitimate public goals."

Several lawmakers who opposed the House bill said eminent domain has long been used by local governments for 
economic development projects such as the Inner Harbor in Baltimore and the cleaning up of Times Square in New York. 
The District of Columbia is expected to use eminent domain to secure land for a new baseball stadium for the Washington 
Nationals.

Copyright 2005 The Associated Press. All rights reserved.This material may not be published, broadcast, rewritten, or 
redistributed.

Find this article at:
http://www.cnn.eom/2005/POLITICS/11/04/eminent.domain.ap/index.html

r Check the box to include the list of links referenced in the article.
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This memorandum describes how state legislatures are responding to the U.S. 

Supreme Court decision delivered on June 23, 2005, in Kelo v. N ew  London (04- 

108). In that case, the court determined that the "public use" provision of the 

takings clause of the 5th Amendment to the U.S. Constitution permits eminent  

domain for economic development purposes that provide a "public benefit" pursuant 

to a Connecticut statute. At the same time, the court acknowledged that nothing in 

its decision precludes a state from placing further restrictions on the use of eminent  

domain. This memorandum will discuss the categories of legislation that the 

National Conference of State Legislatures (NCSL) has observed, and present  

sum m aries and links to bills considered since the decision cam e down.

Categories of Legislation

NCSL has been tracking five typeis of legislation that state legislatures have either 

considered or are still considering since the decision in Kelo was reported. Each 

category restricts the use of eminent domain for jconom ic developm ent purposes to 

som e degree, while providing certain exceptions. The limitations may apply to 

econom ic development agencies created by local governments, or to municipalities 

and counties themselves. A broad range of approaches have been employed, from 

reiterating that eminent domain may be exercised solely for a public use, to 

prohibiting it for specified purposes.

A uthorization fo r a Public Use. Stipulates that em inent domain may be used only for 

a "stated public purpose" or a "recognized public use." The legislation may not 

define what constitutes such purposes or uses. (Delaware enacted this type of 

approach at the end of its 2005 regular session; see attached sum m ary of "Post -Kelo  

v. N ew  London State Eminent Domain Legislation.")

Restriction o f  Use to B lighted Properties. Limits the use of eminent domain for 

economic development purposes to blighted properties only, or to areas where the 

majority of properties are blighted and the remaining parcels are necessary to 

complete a redevelopment plan. This approach establishes additional criteria 

defining what constitutes blight that a local governm ent must satisfy before 

condemning private property for economic development purposes.

Enhanced Public Notice, Hearing and Negotiation Criteria. Requires local 

governm ents to hold public hearings before condem ning property for econom ic



developm ent purposes; notify affected property owners in advance of a hearing; and 

negotiate in good faith with property owners before condemning land.

Local G overnm ent Approval. Requires a vote of the locally elected legislative body 

before a redevelopment agency may initiate eminent domain for economic  

developm ent purposes. The vote may have to meet a super-majority threshold. In 

som e instances, the use of eminent domain by a local government may require  

approval by the state legislature.

Prohibiting Em inent Dom ain fo r Specified Purpo ses. Prohibits the use of eminent  

domain for economic development (e.g., residential, retail, commercial or 

industrial); for the primary purpose of generating additional tax revenue; or to 

transfer private property to another private use. This legislation normally includes 

exceptions, most frequently for blighted properties. (Alabama enacted this type of 

approach during its 2005 special session; Texas enacted this type of approach during  

its second special session; see attached summ ary.)

Other approaches designed to provide additional time to assess policy options 

include placing a moratorium on the use of em inent domain for economic  

developm ent purposes until a specified date, and establishing special legislative 

committees or task forces to study the issues and report back to the legislature with 

findings and recommendations. (Ohio enacted both these approaches during its 

2005 session; see attached summary.)

A summ ary of legislation considered by states that were either in session at the time 

the Kelo decision was delivered or convened a special session after the decision  

came down is attached to this memorandum.

Post-Kelo v. N ew  London State Eminent Domain Legislation 

Alabama 2005 Special Session

SB G8

Prohibits the use of eminent domain for retail, commercial, residential or apartment  

development; for purposes of generating tax revenue; or for the transfer of private 

property to another private party. Contains a blight exception.

(  Enacted.)



HB 14

Prohibits the use of eminent domain for retail, commercial, residential or apartm ent  

development; for purposes of generating tax revenue; or for the transfer of private  

property to another private party.

(Passed House; failed in Senate.)

SB 81. SB 89. SB 92

Prohibits the use of eminent domain for retail, commercial, residential or apartm ent  

development.

(Failed in Senate.)

HB 102. SB 91

Prohibits the use of eminent domain for an economic developm ent purpose and  

stipulates that its application may only be used for a public use.

(HB 102 failed in House. SB 91 failed in Senate.)

California 

2005 Session  

AB 1162

Places a moratorium on the use of eminent domain to acquire owner-occupied  

residential property for a private use until January 1, 2008.

(Passed Assembly; in Senate committee.)

SCA 12

Stipulates that public use does not include taking owner-occupied residential 

property for a private use.

(In Senate committee.)

ACA 22. SCA 15. AB 590

ACA 22 and SCA 15 stipulate that private property may only be taken for a stated  

public use. AB 390 stipulates that "public use" does not include taking non-blighted



property for another private use.

(ACA 22 introduced. SCA 15 introduced. AB 590 in Assem bly committee.)

Delaware

2005 Session

SB 217 (with House Amendment 11

Restricts the use of eminent domain by the state or a political subdivision to a 

recognized public use.

(E nacted .)

Illinois 

2005 Session  

HB 4091

Stipulates that the use of eminent domain may only be for a "qualified public use," 

meaning for public ownership and control. Prohibits eminent domain for private 

ownership or control, including economic development, unless approved by the state 

legislature.

(Introduced.)

Michigan 

2005 Session  

SB 693

Prohibits the use of eminent domain to transfer private property to another private 

entity unless the property is blighted or qualifies as a public use; public use does not 

include taking for general economic developm ent or generating additional tax 

revenue.

(Passed Senate; in House Committee.)

SJR E



Stipulates that if a person's principal residence is taken for public use, the amount of 

ju st  compensation shall not be less than 125 percent of the property's fair market 

value; public use does not include taking for general economic development or 

generating additional tax revenue.

(Passed Senate; in House Committee.)

HB 5060. HB 5078

Prohibits the use of eminent domain to transfer private property to another private 

entity for the primary benefit of the private entity.

(HB 5060 in House committee. HB 5078 in House Committee.)

Minnesota

2005 Special Session  

HF 117. HF 132

Prohibits the use of eminent domain to transfer private property to another private 

party.

(HF 117 failed to pass. HF 132 failed to pass.)

HF 123

Prohibits the use of eminent domain for economic development purposes.

(Failed to pass.)

New Jersey  

2005 Session  

SB 2739. AB 4392

Prohibits the use of eminent domain to condemn legally occupied residential 

property that meets applicable housing codes as part of a re evelopm ent project.

(In Senate Committee.)

New York

2005 Session



AB 8865. AB 9051, SB 5949

Requires a local government to vote to approve the proposed use of eminent domain  

to condemn private property for another private use.

(AB 8865 and AB 9051 in Assem bly committee. SB 5949 in Senate committee.)

AB 9043. AB 9050. SB 5946

Requires that an economic development plan approved by a local governm ent be 

prepared when eminent domain is used for economic developm ent purposes. 

Requires a public hearing to be held and includes additional public notice 

requirements. Requires the amount of compensation paid to a property owner when 

eminent domain is used for economic development purposes be greater than 100 

percent of fair market value.

(AB 9043 and AB 9050 in Assem bly committee. SB 594G in Senate Committee.) 

S B . 5 3 3 6

Stipulates that eminent domain can be used for ec 'nom ic developm ent purposes 

only if the area is blighted.

(In Senate committee.)

SB 5938

Stipulates that eminent domain can only be used for specified public projects.

Requires approval of the county legislature or city council if an industrial 

development agency decides to use eminent domain.

(In Senate committee.)

Ohio

2005 Session  

SB-167

Places a moratorium on the use of eminent domain for economic developm ent  

purposes that would ultimately result in the property being transferred to another  

private party in an area that is not blighted until December 31, 2006. Creates a task



force to study eminent domain issues.

(Enacted.)

SJR 6

Removes from municipalities the constitutional authority to use eminent domain  

unless the power is specifically granted to them by the state legislature.

(In Senate committee.)

HB 331

Places a moratorium on the use of eminent domain to condemn non-blighted  

property for economic development purposes where the property would be 

transferred to another private use. Creates a legislative task force to study eminent 

domain issues.

(Introduced.)

HJR 10

Prohibits the use of eminent domain for economic development where the primary  

purpose is to transfer private property to another private use.

(Introduced.)

Oregon  

2005 Session  

HP_3£Q5

Authorizes a public body to use eminent domain only if the primary purpose is to 

allow the public to own or use the property; such property may not be transferred to 

another private entity.

(Passed House; failed in Senate.)

Pennsylvania  

2005 Session



Prohibits the use of eminent domain for private commercial enterprise, with certain  

exceptions (including for blighted areas or those properties that meet the criteria 

contained in the state's redevelopment law).

(Passed House; in Senate Committee.)

HB 1835. HB 1836

Prohibits the use of eminent domain to turn private property into a nonpublic  

interest, or for the purpose of increasing the local governm ent's tax base.

(In House committee.)

HB 2Q29

Prohibits the use of eminent domain to condemn non-blighted property for retail, 

commercial residential or apartment development; for purposes of generating tax 

revenue; or for the transfer of private property to another private party.

(In House Committee.)

SB 881

Prohibits the use of eminent domain for private commercial enterprise, with certain  

exceptions (including for blighted areas or those properties that meet the criteria 

contained in the state's redevelopment law).

(In Senate Committee.)

Texas

200J Second Special Session

Prohibits the use of eminent domain to confer a private benefit on a private party or 

for economic development purposes, with certain exceptions.

(Enacted.)

fcLBJ.2, HBJL6



Prohibits the use of eminent domain to confer a private benefit on a private party or 

for economic development purposes, with certain exceptions.

(Failed in House.)

HJR 11. SJR 5

Prohibits the use of eminent domain for economic developm ent purposes or to 

confer a private benefit on a private party, with certain exceptions.

(HJR 11 failed in House. SJR 5 failed in Senate.)

2005 First Special Session

HJR 19. SJR 10. SB 62

Prohibits the use of eminent domain for economic developm ent purposes in most  

instances.

(HJR 19 passed House; failed in Senate. SJR 10 failed in Senate. SB 62 passed both 

houses; failed in conference committee.)

Wisconsin  

2005 Session  

AB 657

Prohibits the use of eminent domain to condemn non-blighted property if the 

property is to be transferred to another private entity.

(Passed Assembly; in Senate committee.)
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Aug. 1, 2005

Heflev au thors  bill to protect  private property  r ights

(Washington, D.C.) —  U.S. Rep. Joel Hefley, R-Colo., introduced legislation last Friday that 
would work to protect the private property rights of American citizens.

Hefley introduced the Eminent Domain Limitation Act of 2005, which would prohibit a state from 
receiving federal funds for economic development projects if it has not enacted legislation to limit the use 
of eminent domain.

States must prohibit the use of eminent domain for economic development, and require an entity 
engaged in a “taking" to show the necessity of the property in question and that no other reasonable 
alternatives exist. States must also limit the uses for eminent domain to public health and safety, rights- 
of-way for public utilities and public highways and parks.

"This legislation is strong medicine, I know, but the Supreme Court’s decision is the worst thing I 
have seen from that court in years. It allows local governments to use the lure ol future revenues from 
private economic development projects to run roughshod over private properly rights.

“If the court's decision is allowed to stand nobody's properly wili be safe.

“This bill is not a euro all. However, a basic constitutional right is at stake, and I believe such a 
strong threat necessitates a strong response."

In Juno, the U.S. Supreme Court ruled in 5-4 decision that economic development can bo 
considered a public use, allowing local governments to take private property lor the purpose of 
generating income.
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T h is  m e m o ra n d u m  describes h o w  state  legislatures a rc  re sp o n d in g  to  the  U.S. S up rem e C ourt  
decis ion  delivered on  Ju n e  23, 2005, in Ke/o r. N n r  \umdtm (04-108). In that case, die  cou r t  
d e te rm in e d  that the  "public use" p ro v is io n  o f  the  takings clause o f  d ie  5'h A m e n d m e n t  to  the U.S. 
C o n s t i tu t io n  p erm its  e m inen t  d o m ain  fo r  e c o n o m ic  d e v e lo p m e n t  p u rp o se s  tha t  p rov ide  a "public 
benefit"  pu rsu an t  to  a C o n n ec ticu t  s ta tu te . A t  the  sam e rime, th e  c o u r t  acknow ledged  d ia t  n o th in g  
in its decis ion precludes a s ta te  from  p lacing  fu r th e r  res tr ic t ions o n  d ie  use o f  em inen t do m ain .  This 
m e m o ra n d u m  will discuss the categories o f  legislation that d ie  N a t io n a l  C o nfe ren ce  o f  State 
Legislatures (NCSL) has ob se rv e d ,  a n d  p resen t  su m m a rie s  a n d  links to bills considered  since the 
dec is ion  cam e  dow n.

C a t e g o r i e s  o f  L e g is la t io n
N C S L  has b ee n  tracking five types o f  legislation that state  legislatures have e ither  cons ide red  o r  arc 
still con s ider ing  since the decis ion  in Kelo was rep o r ted .  E ach  category  restricts the  use o f  e m ine n t  
d o m a in  for e c o n o m ic  d ev e lo p m en t  p u rp o se s  to  s o m e  degree, w hile  p rov id in g  certain exceptions.
T h e  limitations may apply to  e c o n o m ic  d ev e lo p m en t  agencies c rea ted  by local go v ern m en ts ,  »r to 
m unicipah ties  and  counties  them selves. A b ro ad  range o f  a p p ro a c h e s  have b ee n  em ployed , from  
reiterating that em inen t d o m a in  may be  exercised solely for a pub lic  use, to p roh ib iting  it for 
specified purposes .

1. Authorisation Joru Public Use. S tipulates tha t  em inen t  d o m a in  may be used only for a " tated 
public  p u rp o se "  or a " recognized  pub lic  use." H ie  legislation m ay no t  define  what 
con s ti tu tes  such  p u rp o se s  o r  uses. (D elaw are  enac ted  this tvpe  o f  a p p ro a ch  at the  c u e  o f  its 
2«K>5 regular session; see a t tach ed  su m m ary  o f  " P o s t -Kelo r. S ew  1 juniors S tate E m in e m
I )i imam I .cgislation.")

2. Rolnctttns of I ’ir to ll/nftcd Pmperties. Limits the use o f  e m ine n t  d o m ain  fo r  e co n o m ic  
d ev e lo p m en t  p u rp oses  to b lighted  p ro p er t ie s  only, or to  areas w here  the  majority o f  
p ro p er t ies  are blighted and  the  rem ain ing  parcels are n ecessary  to co m p le te  a red eve lo pm en t  
plan. Tins a pp roach  establishes add itional  criteria d ef in ing  w hat cons ti tu tes  blight that a 
local g o v e rn m e n t  m u s t  satisfy b e fo re  c o n d e m n in g  p riva te  p ro p e r ty  for e co n om ic  
d ev e lo p m en t  purposes .

I l r i i v r r
7 ' 0 0  S ia i l  J f i t  I'.'a ,i
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3. Enhanced Public Notice, Hearing and Negotiation Criteria. R equires  local g o v e rn m e n ts  to ho ld  
public hearings b e fo re  c o n d e m n in g  p rop er ty  fo r  eco n o m ic  d ev e lo p m en t  p u rp o ses ;  notify  
affected  p ro p e r ty  o w n ers  in advance  o f  a hearing; and  negotia te  in g o o d  faith w ith  p ro p e r ty  
ow ners  b e fo re  c o n d e m n in g  land.

4. Local Government Approved. Requires a vo te  o f  the  locally elected  legislative b o d y  b e fo re  a 
red e v e lo p m e n t  agency m ay  initiate em inen t  d o m a in  for e c o n o m ic  d ev e lo p m en t  p u ip o ses .  
The  v o te  may have  to m eet  a super-m ajority  th resho ld , In so m e  ins tances, the  use o f  
em inen t d o m a in  by a local g o v e rn m e n t  may require  app ro va l  by  the state  "legislature.

5. Prohibiting Eminent DomainJbr Specified Puiposes. P ro h ib its  the  use  o f  e m in e n t  d o m a in  for 
e co n o m ic  d ev e lo p m en t  (e.g., residential, retail, com m erc ia l  o r  industrial); fo r  the prim ary  
p u rp o se  o f  generating  additional tax revenue;  o r  to  t ransfer  p r iva te  property ' to a n o th e r  
private  use. 'This legislation normally  includes excep tions , m o s t  frequently  for b ligh ted  
properties . (Alabama enac ted  this type o f  a pp ro a ch  during  its 2005 special session; T exas  
enacted  this type o f  a p p ro a c h  during  its second  special session; see a t tac h ed  sum m ary.)

O th e r  app roach es  designed to  p ro v id e  additional time to assess policy o p t io n s  inc lude  p lacing a 
m o ra to r iu m  on the use o f  e m in e n t  d o m a in  fo r  e co n o m ic  d e v e lo p m e n t  p u rp o se s  until  a specified 
date, and  establish ing  special legislative co m m it te e s  o r  task forces to  s tu d y  the issues and re p o r t  back 
to the  legislature w ith  findings a n d  reco m m en d a tio n s .  (O h io  enac ted  b o th  these a p p ro a c h e s  during  
its 2005 session; see a ttached  summary'.)

A sum m ary  o f  legislation c o n s id e red  by states that were e ither  in session  at the  t im e the Kelo decision 
was delivered o r  c o n v e n ed  a special session a fte r  the decis ion  cam e d o w n  is a t tach ed  to this 
m e m o ra n d u m .

N ation ,il ( .iiti/rivncc oj S ta te  Isg is lih n v s
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A l a b a m a
2005 S p e c ia l  S e s s io n
SB OS
Prohib its  the use o f  e m in e n t  d o m a in  for retail, com m ercia l ,  res idential  o r  a pa r tm en t  d ev e lopm en t;  
fo r  p u rp o ses  o f  generating  tax revenue; o r  fo r  the  transfer o f  private  p ro p e r ty  to  a n o th e r  private  
party. C o n ta in s  a blight exception .
(Enacted.)

MB 14
Prohib its  the use o f  e m inen t  d o m a in  fo r  retail, com m ercial ,  residential o r  ap a r tm en t  d ev e lopm en t;  
fo r  p u rp o ses  o f  genera ting  tax revenue; o r  fo r  die  t ran sfe r  o f  private p rop er ty  to a n o th e r  private 
party.
(Passed H ouse ;  failed in Senate.)

SP. 81 , SB 89. SB 02
P roh ib its  the use o f  em inen t  d o m a in  for retail, com m ercia l ,  residential o r  a pa r tm en t  dev e lop m en t ,  
(bailed in Senate.)

M B I0 2 . SB 91
P roh ib its  the use o f  em inen t d o m a in  lo r  an  eco n o m ic  deve lo pm en t  p u rp o se  and  stipulates tha t  its 
app lica t ion  m ay  only be  used for  a public  use.
(H B  102 failed in H ouse . SB PI failed in Senate.)

C a l i fo rn ia  
2005 S e s s io n  
\ B  1162

Places a m o ra to r iu m  o n  the use  o f  e m in e n t  d o m a in  to  acquire  ow n er-o ccu p ied  residential p roperty  
fo r  a private  use until January 1, 2008.
(Passed A ssem bly; in Senate  com m ittee .)

SCA 12
Stipulates that public use d o es  n o t  include  taking ow n er-o ccu p ied  residential p ro p e r ty  for a private
Use.

(In  Senate  com m ittee .)

ACA 2 2 . SCA 13. AB 50(1
A C A  22 and  SCA 15 stipulate tha t  private  p ro p e r ty  may only he taken for a s ta led  public use. AB 
5 00  stipulates that "public  use" does  no t include t. king non-b lig h ted  p rop e l  tv for a n o th e r  private 
use.
(ACA 22 in troduced , SCA 15 in tro du ced . AB 500 in Assembly com m ittee .)

D e la w a r e  
2005 S e s s io n
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SB 21 7 (with H o u se  A m e n d m e n t  I )
R estric ts  the use o f  e m inen t  d o m a in  by  the  sta te  o r  a political subdiv is ion  to a reco g n ized  public  use. 
(Enacted.)

I l l in o is  
2 005  S e s s io n  
1-1B 4001
S tipu lates that d ie  u se  o f  e m in e n t  d o m a in  m ay only be fo r  a "qualified public use," m e an in g  fo r  
pub lic  o w n ersh ip  and  con tro l.  P ro h ib its  e m ine n t  d o m a in  fo r  p r iva te  ow nersh ip  o r  con tro l,  inc lud ing  
e c o n o m ic  d ev e lo p m en t ,  unless a p p ro v e d  by th e  state legislature.
( In troduced .)

M ic h iV a n  
2005  S e s s io n  
SB 603
P roh ib its  the use o f  em inen t  d o m a in  to  tran sfe r  p r iva te  p roperty’ to  a n o th e r  p r iv a te  entity unless die  
p ro p e r ty  is b lighted  o r  qualifies as a pub lic  use; public  use  d o es  n o t  inc lude  taking for  general 
e c o n o m ic  d e v e lo p m e n t  o r  g en e ra t in g  add itional  tax revenue .
(Passed Senate; in H o u s e  C o m m ittee .)

SIB F.
Stipulates that if a p e rso n 's  principal res idence  is taken for  public  use, d ie  a m o u n t  o f  just 
c o m p e n s a t io n  shall n o t  be  less than  125 p e rc en t  o f  the  p roper ty 's  fail- m arke t  value; public  use d o es  
n o t  incl ade taking for  general e c o n o m ic  d ev e lo pm en t  o r  g ene ra t ing  additional tax revenue.
(Passed  Senate; in 1 lo u se  C o m m ittee .)

I IB 51 if.11. 1 IB 3(>~X
Pro h ib its  the  use o f  em inen t d o m a in  to t ransfer  p riva te  p ro p e r ty  to  a n o th e r  p riva te  entity for the 
p r im ary  benefit  o f  the private  entity.
(I IB 5014) in 1 louse  c om m it tee .  I IB 5078 in 1 louse  C o m m ittee .)

M i n n e s o t a
2005 S p e c ia l  S e s s io n
l i b  I 17. H P  132
Pro h ib its  the use ol em inen t  d o m a in  to transfe r  private p ro p e r ty  to  a n o th e r  private  partv.
( l i b  I P  failed to  pass. H b  152 failed to  pass.)

11b 123
P roh ib its  the use ol em inen t d o m a in  lo r  eco n o m ic  d ev e lo p m en t  p u rp o ses .
(bailed to pass.)

N e w  j e r s e y  
2005  S e s s io n
SB 273*). AB 4302

S itlio iu il (.otij•irru t' of St.tit {jvtshtiurt <



November 30, 2005
Page 5

P roh ib its  the use o f  e m in e n t  d om ain  to c o n d e m n  legally occupied  residential p rop er ty  th a t  meets 
applicable  h o u s in g  codes  as p ar t  o f  a red e v e lo p m e n t  project.
(In Senate  C om m ittee .)

N e w  Y o rk  
2005 S e s s io n
AB R865. AB 0 0 5 1 . SB. 5940
Requires a local g o v e rn m e n t  to v o te  to a p p ro v e  d ie  p ro p o se d  use o f  em inent d o m a in  to  c o n d e m n  
priva te  p ro per ty  for a n o th e r  private  use.
(AB 8805 and  A B  0051 in A ssem bly  com m it tee .  SB 5949 in Senate  com m ittee.)

AB 9(143. AB 9 0 5 0 . SB 59-10
Requires tha t  an econ o m ic  d ev e lo p m en t  plan app ro v ed  by a local g o v e rn m e n t  be  p rep ared  w h en  
em inen t  d o m a in  is used for e co n om ic  d ev e lo p m en t  pu rposes . Requires a public  hearing to  be  held 
and  includes additional public  notice  requ irem ents . Requires the a m o u n t  o f  c om p en sa t io n  paid iO a 
p ro p e r ty  o w n e r  w h e n  e m in e n t  d o m ain  is used for e co n o m ic  d ev e lo p m en t  p u rp o se s  be grea te r  dian 
100 p ercen t  o f  fair m arket value.
(AB 9043 a n d  A B  9050 in A ssem bly  com m ittee .  SB 5946 in Senate  C om m ittee .)

SB 5930
Stipulates that e m in en t  d o m a in  can be  used  for e co n o m ic  d ev e lo p m en t  p u rp o ses  only i f  the  area is 
blighted.
(In Senate com m ittee .)

SB 5 9 3S
Stipulates tha t em inen t  d o m ain  can only lie used tor speciiied  public  projects. Requires approva l o f  
the county  legislature o r  city council  i f  an industrial d ev e lo pm en t  agency decides to  use em inen t 
dom ain .
(In Senate  com m ittee .)

O h io
2005 S e s s io n  
SB lt.7
Places a m o ra to r iu m  on the  use o f  e m in en t  do m ain  for eco n o m ic  deve lop m en t  pu rp oses  that w ou ld  
ultimately result in the p ro p er ty  being transferred  to  an o th er  private  party in an area that is no t  
b lighted until D e c e m b e r  31, 2006. C reates a task force to  study e m in en t  do m ain  issues.
(Enacted.)

SJR 6
R em o v es  f ro m  municipalities the consti tu t iona l  aulhoiity  to  use em inen t d o m a in  unless the pow er  is 
specifically g ran ted  to  th em  by the state legislature.
(In Senate  com m ittee .)

S t ih o t u i !  ( . tm fe m u <• u / 'S tu k  1 M '/s/.lfU IW *
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I IP 331
Places a m o ra to r iu m  o n  the u se  o f  e m ine n t  do m a in  to  c o n d e m n  n o n -b l ig h te d  p ro p er ty  for 
ec o n o m ic  d ev e lo p m en t  p u rp o ses  w h ere  the  p ro p e r ty  w o u ld  be  transfe rred  to a n o th e r  p riva te  use. 
C rea tes  a legislative task force to  study e m in e n t  do m ain  issues.
(In troduced .)

H JR  10
P ro h ib its  d ie  use o f  e m in e n t  d o m a in  fo r  e c o n o m ic  d e v e lo p m e n t  w h e re  the  p rim ary  p u rp o s e  is to 
tran sfe r  p riva te  p ro p e r ty  to  a n o th e r  p r iva te  use.
(In troduced .)

O r e g o n  
2005 S e s s io n  
H P  3505
A u th o r ize s  a pub lic  b od y  to  use em in e n t  d o m a in  only i f  the  p r im ary  p u rp o se  is to allow the  public  
to  o w n  o r  use the  p roper ty ;  such  p ro p er ty  m ay no t  be tran sfe rred  to a n o th e r  p r iva te  entity.
(Passed H ouse ;  failed in Senate.)

P e n n s y l v a n ia  
2005 S e s s io n  
H P  2054
P roh ib its  the  use o f  em inen t  d o m a in  for p r iv a te  com m erc ia l  en terprise , w ith  certain  excep tions 
(including for b ligh ted  areas o r  those  p ro p e r t ie s  that m eet  the  criteria c on ta ined  in the  state's 
r ed e v e lo p m e n t  law).
(Passed  H ouse ;  in Senate  C om m ittee .)

H P  I S 35. H P  !S3f.
Proh ib its  the  use o f  em inen t d o m a in  to  turn  p riva te  p ro p e r ty  in to  a n o n p u b lic  interest, o r  for the  
p u rp o s e  of increasing the ocal g o v e rn m e n t 's  tax base.
(In I louse  com m ittee .)

H P  2 < I2 ‘ )

Pro h ib its  the use o f  e m in en t  d o m a in  to c o n d e m n  n o n -b l ig h te d  p ro p e r ty  fo r  retail, com m ercia l ,  
residential or  a p a r tm en t  dev e lo p m en t;  for p u rp o se s  o f  g en e ra t in g  tax tevenue; o r  for the transfe r  o f  
p r iva te  p rop er ty  to a n o th e r  p r iva te  party.
(In H o u se  C om m ittee .)

H* Kttl

Proh ib its  the  use of e m in en t  d o m a in  for p riva te  com m erc ia l  en te rp rise ,  with certain excep tions  
(including for b lighted  areas o r  those  p ro p er t ie s  that m eet the criteria c on ta ined  in the  state's 
red e v e lo p m e n t  law).
(In Senate  C o m m ittee .)

IWi'ioitu/ t.onfemuc oj Xtatt Ijevs/jf/tnv
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T  e x a s
2005 S e c o n d  S p e c ia l  S e s s io n  
SB 7
Prohib its  the use o f  e m in e n t  d om ain  to c on fe r  a private  benefit  on  a p r iva te  party  o r  for e co n om ic  
d ev e lo p m en t  p u rposes ,  w ith  certain exceptions.
(E n a c te d .)

HP. 12. HB If.
P roh ib its  the use o f  e m in e n t  d o m a in  to c on fe r  a private  b en e f i t  on  a p r iva te  parly  o r  fo r  eco no m ic  
d ev e lo p m en t  p u rpo ses ,  w ith  certain exceptions.
(Failed in House.)

1-1 IK I I . SIR n
Proh ib its  the use o f  e m in e n t  do m ain  for e co n o m ic  d e v e lo p m e n t  p u rp o se s  o r  to  c o n fe r  a private 
benefit  on  a private  pa tty ,  with certa in  exceptions.
(HJR 11 failed in Mouse. SJR 5 failed in Senate.)

2005 F i r s t  S p e c ia l  S e s s io n  
MIR 19 . SIR 10. SH 62
Proh ib its  the use o f  em inen t  d o m a in  f o r  e co n o m ic  d ev e lo p m en t  p u rp o se s  in m o s t  instances.
(11)R 10 passed  I louse; failed in Senate. SJR 10 failed in Senate. Sli 62 passed  b o th  houses;  failed in 
con fe ren ce  com m ittee .)

W is c o n s in  
2005 S e s s io n  
A P. 657
Proh ib its  the use o f  em inen t d o m ain  to  c o n d e m n  no n -b lig h ted  p ro p e r ty  i f  the p ro p e r rv  is to  be  
transferred  to  a n o th e r  p riva te  entity.
(Passed Assembly; in Senate  com m ittee .)

Siitioiuil Confcnmc oj Stair I jy jsii In tv>
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