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SENATE FINANCE 
COMMITEE
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D O T & PFDept.  Affectod:
■r d u
'C o m p o n e n t  S ta te w id e  D e s ig n  & E ng .  S v c s

D e s ig n  & C o n s tru c t io n

S p o n s o r
R e q u e s t e r

H o u s e  T ra n sp o r ta t io n
H o u s e  R u le s

E x p e n d i tu re s /R e v e n u e s
N o te .  A m o u n ts  d o  not  inc lud e  inflation u n l e s s  o th e rw is e  n o t e d  below .

C o m p o n e n t  No. 

( T h o u s a n d s  o f  D o l la r s )

5 2 6

O P E R A T IN G  E X P E N D IT U R E S FY 2 0 0 6 FY 2 0 0 7 FY 2 0 0 8 FY 2 0 0 9 FY 2 0 1 0 FY 2 0 1 1
P e r s o n a l  S e r v i c e s 2 6 5 .5 2 6 5 .5 2 6 5 .5 2 6 5 .5 2 6 5 .5 2 6 5 .5
Trav e l 16.0 16.0 16.0 16.0 16 .0 16 .0
C o n t ra c tu a l 8 .0 8 .0 8 .0 8 .0 8 .0 8 .0
S u p p l i e s 1 29 .0 4 .0 4 .0 4 .0 4 .0 4 .0
E q u ip m e n t
L a n d  & S t ru c tu re s
G r a n t s  & C la im s
M isc e l l a n e o u s

T O T A L  O P E R A T IN G 4 1 8 .5 2 9 3 .5 2 9 3 .5 2 9 3 .5 2 9 3 .5 2 9 3 .5

C A P IT A L  E X P E N D IT U R E S  j

C H A N G E  IN R E V E N U E S  ( ) 5 0 .0  | 5 0 .0 5 0 .0 5 0 .0 5 0 .0 5 0 .0

FU N D  S O U R C E ( T h o u s a n d s  of Dollars)
1 00 2  F e d e ra l  R e c e ip t s
1 00 3  G F  M atch
1 0 0 4  G F 199.0 7 4 .0 7 4 .0 7 4 .0 7 4 .0 7 4 .0
1 0 0 5  G F /P r o g r a m  R e c e ip t s 5 0 .0 5 0 .0 5 0 .0 5 0 .0 5 0 .0 5 0 .0
1 0 3 7  G F /M en la l  H ea l th
1061 C IP  R e c e ip t s 1 69 .5 1 6 9 .5 1 69 .5 169 .5 169 .5 1 69 .5

T O T A L 4 1 8 .5 2 9 3 .5 2 1 3 .5 2 9 3 .5 2 9 3 .5 2 9 3 .5

E s t i m a t e  o f  a n y  c u r r o n t  y e a r  (FY 2 00 5)  c o s t : 0 .0
M a rk  t h i s  b o x  (X) if f u n d i n g  f o r  t h i s  bill i s  I n c l u d e d  In th o  G o v e r n o r ' s  FY 200G b u d g o t  p r o p o s a l :  I

P O S IT IO N S
Full-t ime 4 4 4 4 4
P a r t - t im e
T e m p o r a r y

A N A L Y S IS :  (Altoch a  soparato pago itnocossary)
The department estimates that approximately 500 right of way (ROW) encroachments will be permitted 
annually. The complexity of analysis and processing of the permits will vary depending on whether they a’e 
commercial or residential encroachments. This additional workload will require 4 new Right of Way Agen s 
(2 in Anchorage, 1 in Fairbrnks and 1 in Juneau). The first year of operation will require consultant 
services to implement the ROW encroachment module within the department's electronic permitting 
system. A $100 application fee will annually generate S50.000 in revenues. It Is estimated that 25% of the 
pormit activity will bo unrelated to construction projects and must be funded from general funds. The 
remaining permit activity will be covered by fee collection and capital project funding.

I
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A M E N D M E N T

OFFERED IN THE HOUSE 

TO: CS HB 279 (FIN)

1 Page I, line 12, following “right-of-way on"

2 Delete “ the effective date o f  this Act"

3 Insert " J a n u a r y ' ,  2005 ,"

4

5 Page 2. line 5, starting with “ the"

6 Delete “ the effective date o f  this Act, is”

7 Insert “January  I, 2005, w as"

8

9 Page 2, line 21, following “highway on”

10 Delete "the effective date o f  this Act that is not authorized by a  written encroachm ent

11 permit until the departm ent determines that the encroachm en t does not qualify  for

12 an enc.oachm ent perm it issue '"

13

14 Insert "January  I, 2005, unless the owner, occupant, or person in possession o f  the

15 encroachm ent o r  any o ther person causing o r  perm itting the encroachm ent to exist

16 receives the notice provided under AS 19.25.230 and is informed o f  the application

17 process for an encroachm ent permit"

18

19 Page 3, following line 8

20 Insert a new section to read:

2 1 "(g) Except for dam age, injury, or death resulting from gross negligent e o r  reckless or

22 intentional m isconduct o f  the state or an agent or em ployee o f  the state, the state is not liable

23 for damage to. or dam age, injury, o r  death resulting from the presence of. an encroachm ent in

24 the right-of-way o f  a state h ighw ay.”

SENATE FINANCE 
COMMITTEE i

Amendment Number:_£W__)------
Bill MumhP.r U h  -----
Sponsor Dat S’
Logged In By: y< o U^/ s—
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SENATE FINANCE COMMITTEE 
g  73- /2005 COMMITTEE ACTION

Bill Number U;& 2-3-3
Amendment

Motion a c lc p fI
Motion by U i  i f c a o

Objection by r\cv \< L
Removed

Second Objection by
Committee Member Y Vote N

Senator Bunde
Senator Dyson
Senator Hoffman
Senator Olson
Senator Stedman
Co-Chair Wilken
Co-Chair Green

Tally
Yea
Nay

Absent

MOTION



A M K i N D M K N ’l

OFFFRED IN THE SENATE 
TO: CS I IB 279(FIN)

SENATE FINANCE 
COMMITTEE ^  

Amendment Number: 
Bill Number:_
S ponso r:C 2£2M _ Da[e:_£J3lcrl 
Logged In By: P |

< 3 < d o f 5 f c . < J

Pa tic 2, lines 10-11

Delete nil material and insert:

(2) The applicant has demonstrated the encroachment was erected with the good 

faith belief it was lawful to erect and maintain the encroachment in its location,"

Faye 3, lines 9-12

Delete all material and insert a new section to read:

"(g.) The state is not liable lor damage to, or damage or in jury resulting from the 

presence of. an encroachment in the right-of-way o f a state highway,"
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IN T H E  LEG ISLA TU RE OF TH E STA TE OF' ALASKA

TW EN TY -FO U R TH  LEG ISLA TU RE - FIRST SESSION 

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE TRANSPORTATION COMMITTEE

S E N A T E  C S  F O R  CS F O R  H O U S E  H IL L  N O . 279(FIN)

A B IL L  

F O R  AN A C T  E N T IT L E D

"An Act relating to encroachments in the right-of-way of a highway."

B E IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* Section  I. AS 19.25.105(d) is am ended to read:

( d ) O utdoor advertising may not be erected 01 maintained within the right-of- 

way o f  an interstate, primary, or secondary highway except that outdoor advertising

(1)  o n  | IS A LLO W ED  ON  (1)] bus benches and bus shelters, and 

adjacent trash receptacles. located within the right-of-way under the authority o f  a 

permit issued under A S  19.25.200 is a l l o w e d  [.) if the bus benches or bus shelters are 

located within a borough or (milled municipality and the buses that stop at that 

location operate during  the entire vcar: o r

(2)  p r e s e n t  in t he  r i t i h t - o f - w a \  on  . l a m i a n  1. 2005 .  m n v  r e m a i n ,  

s u b j e c t  o n l v  to r e m o v a l s  m i n i m i  hv  f e d e r a l  h i n l m a v  fnntl ini !  m i n i r e m e n t s  

i m p o s e d  on  t h e  s t n l t  In  f e d e r a l  law ,  u n t i l  o r  u n l e s s  :m e n c r o a c h m e n t  p e r m i t  f o r  

t h e  o u t d o o r  a d v e r t i s i n g  is d e n i e d  u n d e r  A S  19 .25 .200(0)  |KI I’FAI  FI) ] .

* Sec. 2. A S  19,25.200 is am ended by adding new subsections to read:

- I -  SC’S C S IIH  279(FIN)
f.Viv r*'Xr U n d o r l in r j  (VSLETEn T£.Y7 BRACKETED}
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(c) Upon receipt o f  an application, the department shall issue an encro chment 

perm it to a private person, a governm ent agency acting in a business capacity, or an 

ow ner or lessee o f  land contiguous to the right-of-way for an encroachm ent that, on 

January I, 2005, was present within the right-of-way o f  an interstate, primary, or 

secondary  h ighway and is not authorized by a written encroachment perm it i f  the 

departm ent iinds that

(1) the encroachment does not pose a risk to the traveling public, and 

the integrity and safety o f  the h ighway is not compromised:

(2) the applicant has dem onstrated the encroachm ent w as erected with 

the good faith belief it was lawful to erect and maintain the encroachment in its 

location;

(3) the denial o f  the encroachm ent permit would pose a hardship on the 

person, agency, owner, o r  lessee who applies for the permit;

(4) the issuance o f  an encroachment permit will not cause a break in 

access control for the highway;

(5) the land will not be necessary for a highway construction project 

during the initial term o f  the permit; and

(6) issuance o f  a perm it is consistent with federal requirements 

regarding encroachments on fcdcral-aid highways.

(d) The department may not rem ove an encroachment present within the right- 

o f - w a y  o f  an interstate, primary, or secondary  highway on January  1, 2005. unless the 

ow ner, occupant, or person in possession o f  the encroachment or any o ther person *  ( 

causing  or permitting the encroachment to exist receives the notice provided under 

AS 19.25.230 and is informed o f  the application process for an encroachm ent permit 

under (c) o f  this section. The department m ay charge a fee. not to exceed SI 00, for an 

encroachm ent permit issued under (c) o f  this section. An encroachm ent permit issued 

under (c t o f  this section may contain reasonable conditions to protect the traveling 

public, the safety and integrity o f  a h ighway’s design, and the public interest.

(e) The land area described in an encroachment permit m ay not be used to 

meet m in im um  requirements for a contiguous land use under applicable municipal 

land use standards or under applicable regulations adopted by the Department o f

SCSCSIIH 279| FIN)
Z/ow Tc,vr U n d e r lin e d  tPSLETED TEXT UfiACKETED)
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Environmental Conservation. The use o f  land contiguous to the land area described in 

the permit must satisfy the applicable municipal land use standards and applicable 

regulations adopted by the Department o f  Environmental Conservation without regard 

to the land area described in the permit.

(1) The issuance o f  an encroachment permit under AS 19.25.200 - 19.25.250 

does not entitle the owner, occupant, or person in possession o f  the encroachment or 

any other person to a payment o f  compensation or o f  relocation benefits under 

AS 34.60 if  the encroachment permit is revoked or not renew ed o r i f  the encroachment 

m ust be changed, relocated, or removed under AS 19.25.200 - 19.25.250.

(g) The state is not liable for dam age to, or dam age or injury resulting from 

the presence of. an encroachment in the right-of-way o f  a state highway.

S C SC SIin  279(FIN)
■Vow T e x t  U.idnrl inad {0EIE7EV TBXT BMCXETOPJ



ALASKA STATE LEGISLATURE

HOUSE TRANSPORTATION COMMITTEE 

House Bill 279(FIN)
"An Act relating to encroachments in the right-of-way of a highway."

U n d e r  [lie D e p a r tm e n t  o f  T r a n s p o r t a t i o n  & P u b l ic  Fac ili t ie s  th e r e  a r e  r e g u la t io n s  
th a t  a l lo w  p e r m i t s  to  be  i s s u e d  fo r  e n c r o a c h m e n t s  in th e  r ig h t -o f -w a y .  I lo w e v e r ,  
w h e n  a  c o n s t r u c t io n  p ro je c t  b e g in s  th e re  is a fe d e ra l  l a w  r e q u i r in g  all e n c r o a c h m e n t  
b e  r e m o v e d  f ro m  th e  r ig h t -o f -w a y .  A re a s  d e s i g n a t e d  a s  p a r t  o f  th e  p ro je c t  m a y  n o t  
e v e n  h a v e  a n y  d i re c t  c o n ta c t  w i th  th e  c o n s t ru c t io n  p ro je c t  b u t  th o s e  e n c r o a c h m e n t s  
a r e  still r e q u i r e d  to b e  r e m o v e d .  1 lo u s e  Bill 279 w ill , b y  s t a tu t e ,  a l lo w  e x is t in g  
e n c r o a c h m e n t s  in th e  r ig h t -o f -w a y  to r e m a in  if th e y  q u a l i fy  for a p e r m i t  g r a n t e d  to 
th e m  b y  th e  D e p a r tm e n t  o f  T r a n s p o r t a t i o n  iy P u b l ic  Facilit ies .

T h e  p r o v i s i o n s  o f  1113 279:
• In s e r t s  a n  e x c e p t io n  in to  s t a tu t e  th a t  w ill  g r a n d f a t h e r  c u r r e n t  e n c r o a c h m e n ts  

in  th e  r ig h t -o f -w a y  o f  a h ig h w a y  b y  o b ta in in g  a p e r m i t  b y  th e  D e p a r tm e n t  o f  
T r a n s p o r t a t i o n  & P u b l ic  Facilities .

• T h e  p e r m i t  m a y  b e  i s s u e d  to a p r iv a te  p e r s o n ,  a g o v e r n m e n t  a g e n c y  a c t in g  in 
a b u s in e s s  c a p a c i ty ,  o r  a n  o w n e r  o r  le ssee  o f  la n d  c o n t ig u o u s  to th e  r ig h t-o f -  
w a y .

• In o r d e r  to q u a l i fv  for th e  p e r m i t ,  th e  e n c r o a c h m e n t  m u s t :
1. N o t  p o s e  a r isk  to th e  t r a v e l in g  p u b l ic .
2. T h e  e n c r o a c h m e n t  o c c u r r e d  m  g o o d  fa ith .
3. T h e  d e n ia l  o f  th e  e n c r o a c h m e n t  p e rm i t  w o u l d  p o s e  a h a r d s h i p  on  

l a n d o w n e r .
4. N o t  c a u s e  a  b r e a k  in a c c e ss  c o n t ro l  fo r  th e  h ig h w a y .
3. N o t  b e  n e c e s s a ry  fo r  a h ig h w a y  c o n s t r u c t io n  p ro jec t  d u r i n g  th e  initial 

t e rm  o f  th e  p ro jec t,
o. T h e  i s s u a n c e  ol a p e r m i t  is c o n s is te n t  w i th  fe d e ra l  r e q u i r e m e n ts  

r e g a r d in g  e n c r o a c h m e n t s  o n  f e d e ra l -a id  h ig h w a y s .
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Apr 22 05 08:58a Cer Chamber 907G941205

| Chugiak-Eagle River Chamber of Commerce

Place of Many Places"

April 22, 2005

Representative Bill Stoltze 
Representative Nancy Dahlstrom 
Representative Pete Kott 
Representative Mike Hawker 
Alaska State Legislature 
Juneau, AK 99801

RE: HB 279 /  “An Act Relating to Encroachments in the right-of-way o f  a highway

At the April 22, 2005 Board meeting o f  the Chugiak-Eagle River Chamber o f  Commerce, 
the Board Members voted to support HB 279 “An Act Relating to Encroachments in the 
right-of-way o f  a h ighway" This legislation is essential in order to provide relief for 
road projects caught up in funding mandates under the Federal Highway Administration. 
These mandates require vacating right-of-ways when they arc outside the footprint o f  the 
project in order to receive federal funding. With respect to the Old Glenn, right-of-way 
easements vary dramatically (from 60 to 300 feet) and the State is demanding vacating 
every ROW  encroachment equally. Some o f  these required vacations will have a 
profound effect on property owners and important community organizations and yet do 
not impact the footprint o f  this project

The Board supports this legislation and views it as a correcting mechanism allowing 
greater flexibility under the mandates o f  federal law as they relate to federal highway 
funding.

Ri ...........................

PO BOX 770353 EAGcE R:VCR ALASKA 99577 • 11401 O lO  GIFNN HIGHWAY. SUITE 105, LAGLfc HIVCT ALASKA W S /-"

President

(907) 694-4702 PHONE • (907) 604 1205 TAX

w w w .c w o fg  • omail in lo@ ccfcxg

http://www.cwofg


Chugiak Community Council
HB 279 & SB 183 Recommondations

CHUGIAK COMMUNITY COUNCIL
P.O. Box 671350 

Chugiak, Alaska 99567

April 21, 2005

TO: Distribution

SUBJECT: Chugiak Community Council Recommendations Regarding HB 279 and SB 
183 - An Act Relating to Encroachments in the Right-of-Way of a Highway

At the monthly meeting of the Chugiak Community Council (Council), held on April 21, 
2005, the Council discussed proposed House Bill 279 and proposed Senate Bill 183. 
These bills both propose that an encroachment permit be issued to a property owner 
who has a right-of-way (ROW) encroachment if the encroachment does not pose a risk 
to the traveling public, the encroachment was erected in good faith, and if denial of the 
encroachment permit would pose a hardship on the property owner. Furthermore, 
these bills propose that a ROW  encroachment cannot be removed until it is dete mined 
that the encroachment does not qualify for an encroachment permit. Furthirmore, 
these bills propose that a fee may be charged for an encroachment permit.

The Council voted unanimously to support this legislation as it would reduce negative 
impacts to many Chugiak property owners due to the proposed construction of the Old 
Glenn Highway Rehabilitation Project (ADOT&PF State Project No. 52515). The Old 
Glenn Highway is an arterial running between Eagle River and Peters Creek; and, this 
project will add shoulders, an adjacent trail, and additional lighting at the major 
intersections. The project is currently in the ROW acquisition phase with construction 
expected to commence in May 2007.

The Old Glenn Highway Rehabilitation Project is a federally-funded project; therefore, 
the Federal Highway Administration (FHWA) will require that the state certify there are 
no encroachments within the ROW  before the state can be reimbursed for its share of 
expenses. Property owners who own residences and businesses adjacent to the Old 
Glenn Highway and who have ROW encroachments, through no fault of their own. will 
be impacted by the removal of their encroachments as a result of this project.

If enacted, this legislation would allow some ROW encroachments to remain provided 
the encroachments would not impact the above-ground road improvements, for 
example, water wells, lift-stations, septic fields, parking spaces, etc. If such R O W  
encroachments were permitted, this would greatly reduce potential personal and 
business impacts to the property owners. Allowing such encroachments to exist seems 
sensible especially if the encroachment is located within a ROW that is much wider than 
required for the planned roadway improvements. P lease note that the Old Glenn 
Highway’s ROW  width varies between 60 and 300 feet.

Piiijo I of 3



Chugiak Community Council
HB 279 & SB 183 Recommendations

This legislation might also reduce potential impacts to the Chugiak Volunteer Fire 
Department’s Latimer Fire Station and parking lot as well as to the Chugiak Benefit 
Association’s community center buildings, parking lot, basketball court, and fenced play 
area.

The Council encourages the public to continue to voice their opinions to their elected 
representatives about HB 279, SB 183, and the Old Glenn Highway Rehabilitation 
Project.

P lease call me at 907-688-6575 if you have questions.

Sincerely,

Merten Bangemann-Johnson 
President
Chugiak Community Council 
mertenbj@chugiakcouncil.org

iMgu 2  of 3
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Chugiak Community Council
HB 279 & SB 183 Recommendations

Distribution

State of Alaska:
The Honorable Con Bunde, Alaska Senator;
The Honorable Fred Dyson, Alaska Senator;
The Honorable Charlie Huggins, Alaska Senator;
The Honorable Nancy Dahlstrom, Alaska Representative; 
The Honorable Mike Hawker, Alaska Representative;
The Honorable Pete Kott, Alaska Representative;
The Honorable Bill Stoltze, Alaska Representative

Cc. Michael Barton/Commissioner ADOT&PF;
Gordon Keith/Central Region Director ADOT&PF; 
Carl Nelson/ADOT&PF;
Kenneth W. Chapman/ADOT&PF;
Al Burton/ADOT&PF;
Dave Yanoshek/CRW  Engineering Group, LLC;
The Honorable Mark Begich, Mayor, MOA;
The Honorable Municipality of Anchorage Assembly; 
Lance Wilber, Director, MOA Traffic;
Craig Lyon/AMATS;
C B E R R R SA  Board;
CFSA  Board;
E R C PR S A  Board;
CBA Board;
Birchwood Community Council;
Eagle River Community Council;
Eagle River Valley Community Council;
Eklutna Valley Community Council;
South Fork Community Council;
Chugiak/Eagle River Chamber of Commerce

Pnrjo 3 0( 3
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F R A N K  H. M U R K O W S K I, G O V E R N O R

DEPARTMENT OF TRANSPORTATION 
AND PUBLIC FACILITIES

OFFICE OF THE COMMISSIONER

3 13 2  CHANNEL DRIVE 
JUNEAU. ALASKA 99801-7893

TEXT: (907)465-3652
FAX: (907) 586-8365
PHONE: (907)465-3900

M ay  5 .2 0 0 5

T h e  H o n o ra b le  L y d a  G re e n  
C o -C h a ir .  S e n a te  F in an ce  
S ta te  C apito l,  R o o m  516 
J u n e a u ,  A la s k a  9 9 8 0 1

T h e  H o n o ra b le  G a ry  W ilk e n  
C o -C h a ir ,  S e n a te  F in a n c e  
S ta te  C ap ito l.  R o o m  518 
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D e a r  S e n a to rs  G re e n  an d  W ilk e n :

T h e  D e p a r tm e n t  o f  T ra n sp o r ta t io n  an d  P u b l ic  F a c i l i t ie s  ( D O T & P F )  is r e q u e s t in g  th ree  
a m e n d m e n ts  to  C S S B  18 3 (T R A )  “ A n A ct re la t in g  to e n c ro a c h m e n ts  in th e  r igh t-o f-w ay  
o f  a highway.”

T h e  D e p a r tm e n t  su p p o r ts  the  in te n t  o f  th e  bill an d  h a s  w o rk e d  c lo se ly  an d  
c o o p e ra t iv e ly  w i th  the  s p o n s o r s  o f  b o th  th e  S e n a te  a n d  H o u s e  v e r s io n s  to  e n s u re  the  
final v e rs io n  a d d re s s e d  th e  is s u e  a t h a n d ,  d id  n o t  e x p o s e  the  S ta te  to  an y  u n d u e  liab ility  
a n d  w a s  w ith in  th e  p a ra m e te r  u n d e r  w h ic h  th e  D e p a r tm e n t  o p e ra te s .

T h e  fo l lo w in g  tw o  p a g e s  in c lu d e  s p e c i f ic  a m e n d m e n t s  th a t  w e  feel n e e d  to  b e  in c lu d e d  
fo r  p u rp o se s  o f  c la r i f ic a t io n  an d  to  a d d re s s  a p o te n t ia l ly  s ig n i f i c a n t  l iab il i ty  is su e .

I f  y o u  h a v e  an y  q u e s t io n s  o r  n e e d  fu r th e r  in fo rm a t io n ,  p le a s e  c o n ta c t  D e p u ty  
C o m m is s io n e r  J o h n  M a c K in n o n ,  o r  N o n a  W ilso n ,  L e g is la t iv e  L ia i so n  at 4 6 5 -3 9 0 0 .
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cc: S e n a to r  C h a r l ie  I lu g g in s
R e p re se n ta t iv e  M ik e  H a w k e r  
R e p re se n ta t iv e  Bill S to l tz e
K ev in  Ja rd e l l .  L eg is la t iv e  L ia iso n . O ff ic e  o f  th e  G o v e rn o r  
K ris  K n a u ss ,  P o l icy  D irec to r ,  O f f ic e  o f  the  G o v e r n o r

S in ce re ly ,

M ik e  B a r to n  
C o m m is s io n e r
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Proposed Chances to SB 183/HB 279 -  Encroachment Permits

1. Clianac “ Fee” To “Application Fee” in See 2(d)

The departm ent currently charges “economic rent” for the use o f the riglu-of-wav 
in which it is the fee owner. The existing language in AS 19.25.200(d) could  be read to 
restrict the departm ent to collection o f  $100 total. We want to ensure that “ fee” is not 
confused with “econom ic rent.” W here we own the underlying fee, we have an obligation 
to collect “economic rent” . Presently our regulations have a $200 application fee, a 
requirem ent for “economic rent" or $100 per year, whichever is greater, a five-year 
permit term, and a $100 permit renewal fee.

The departm ent estimates that its annual lost revenue would be in excess o f  
$100,000 if the department is restricted to a m axim um  $100 per encroachment.

2. Correct the liability issue in Sec 2 (g)

SB 183 effectively opens up state ROW  because o f  hardship to landowners. At 
the same time, the liability c lause invites litigation against the State o f  Alaska. It makes 
no sense to increase state liability where the legislation directly benefits private 
landowners, and not the state. Since the department will permitting the encroachments, 
plaintiffs could always argue that the state was som ehow negligent in granting the permit 
to begin with.

The bill, as presently drafted, would effectively subject tlv' .,tatc to liability for 
private citizen use o f  the state right-of-way, and could be read t » place an obligation o f  
on-going m onitoring, maintenance, etc., in order to avoid charges o f  “ reckless” or 
“grossly negligent” behavior. Obviously, the department docs not have the resources to 
constantly monitor all o f  the right-of-way in the state. Nevertheless, that would not 
prevent plaintiffs from arguing that the departm ent was “grossly negligent” not to 
perform at least yearly monitoring, o r  that it was grossly negligent not to notice that an 
encroachment had deteriorated in condition from the date o f  initial permitting. The 
existing language invites plaintiffs to make precisely these kind ol arguments, and to 
embroil the department in ongoing litigation.

The original language in SB I S3 should be adopted as follows:

(g) T he state is not liable for dam age to, o r  
damage o r  in jury resulting from the presence of, an 
encroachment in the right-of-way of a state highway.

II the foregoing language is not used, then language more closely approximating 
existing statutory language should be used, such as follows:

(g) The state is not liable for damage to the encroachm ent, 
o r  damage, in jury , or death resulting from the presence of an 
encroachm ent in the right-of-way of a state highway. 'Ib is  section



does not apply to a civil action for damages as a result of a permitted 
encroachment resulting from intentional misconduct within the 
course and scope of employment or agency and with complete 
disregard for the safety and property of others.

3. Modify Good Faith Lannuaue Sec. 2 (c)(2)

T he existing “good faith” requirement is loo vague. There  is no real way to 
determ ine “good faith.” T o  clarify this ambiguity, the departm ent suggests replacing 
(c)(2) with the following language: “The applicant has demonstrated the
encroachment was erected with the good faith belief it was lawful to erect and 
maintain the encroachment in its location.”




