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FISCAL NOTE FEB 22 0B
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FISCAL NOTE

STATE OF ALASKA HILL NO. scs HB 243 (FIN)
2006 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

This bill provides for (he required legislative approval of the August 17. 2005 First Amendment to the
Agreement for lhe Purchase and Sale of the Four Dam Pool Project entered between lhe Alaska Energy
Authority (AfA) and The Four Dam Pool Power Agency (TFDPPA). This Amendment accommodates
TFDPPA's desire to comple'.s the Swan Lake-Lake Tyee Southeast Intertie (the "Intertie") while protecting
the interests of the Power Cost Equalization (PCE) Endowment Fund.

The purchase price of the Fou- Dam Pool Project was S73 million. A S5 million credit was provided
contingent upon the construction of the Intertie, TFDPPA is obligated to repay the credit if TFDPPA

1) abandons efforts to complete the Intertie. 2) fails to provide the Alaska Industrial Development and
Export Authority (AIDEA) by April 11, 2005 with an approved finance plan demonstrating committed funds
sufficient to complete the Intertie, or 3) 'ails to commence field construction of the Intertie by April 11,
2010. Repayment of the credit will be deposited into the PCE Endowment Fund.

Item 1 of the repayment stipulatons has yet to occur and since field construction has commenced, item 3

will not occur.

Item 2 has occurred because TFDPPA failed to provide by April 11, 2005, a financing plan that
demonstrated sufficient funds to complete the Intertie. On March 10. 2005 TFDPPA instead submitted a
plan based upon TFDPPA seeking S41 million in additional federal and stale grants. Because
considerable development of the Intertie had already occurred, AIDEA and AEA proposed that Ihe S5
million be transferred to AEA for deposit into an interest-bearing escrow account to be available to support
completion of the iniertie. AIDEA and AEA's proposal was accepted and TFDPPA and AEA negotiated the
First Amendment to lhe Agreement for the Purchase and Sale of the Four Dam Pool Project.

The S5 million credit is held by AEA in an interest-bearing Escrow Account. The Escrow Account will be
deposited to PCE Endowment Fund if TFDPPA abandons construction of the Intertie or if the Intertic is not
completed by April 11, 2015. If ihe Legislature fails (o approve SCS HB 243(FIN), the Escrow Account will
be deposited into the PCE Endowment Fund on July 1. 2000.

AEA will disburse a portion or all of the amounts in the Escrow Account to reimburse Tf'DPPA for its out-of
pocket (non-state or federal grant portion) construction costs for the completed Intertie. Any portion of the
Escrow Account not needed to reimburse TFDPPA for out-of-pocket construction costs will be deposited

into the PCE Endowment Fund.

Page 2 of 2
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SENATE CS FOR CS FOR HOUSE BILL NO. 243(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

BY TIIE SENATE FINANCE COMMITTEE

Offered:

Referred:
Spnnsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACI"ENTITLED

"An Act relating to the financial plan for the intertie between the Swan Lake and Tyee

Lake hydroelectric projects; and providing for an effective date."
BEIT ENACTED BY THE LEGISLATURE OF TIIE STATE OF ALASKA:

* Section 1. The uncodificd law of the State of Alaska is amended by adding a new section
to read:

LEGISLATIVE APPROVAL REGARDING THE SALE OF THE FOUR DAM

POOL HYDROELECTRIC PROJECT. Notwithstanding the restrictions imposed by see.

15(a). eh. 60, SLA 2000, the legislature approves the August 17. 2005, first amendment to the

agreement between the Alaska Energy Authority and the Four Dam Pooi Power Agency for

Il the purchase and sale of the four dam pool hydroelectric project.
| *Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

I SCSCS11K24.KF1IN)
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ACTION REQUESTED

The First Amendment to the Agreement for the Purchase and Sale of the Four Dam Pool
Project ("Escrow Agreement”) was signed by The Four Dam Pool Power Agency (“FDPPA")
and the Alaska Energy Authority (*AEA”" m August 17, 2005. The purpose of the Escrow
Agreement is to satisfy the terms of the 4 I by the State of Alaska to the FDPPA of the four
hydroelectric facilities known as rejectl in 2002, while also preserving a funding
mechanism for the completion of the Swan Lake - Lake Tyee Intertie Project, flic Escrow
Agreement requires that Alaska Legislature approve the Escrow Agreement on or before June
30, 2006. This memorandum provides a summary of the key provisions of the Escrow
Agreement as well as a briefchronology of the events leading up to the execution of the Escrow

Agreement.

BACKGROUND

On April 11. 2000. Copper Valley Electric Association, Inc. ("CVEA?”), the City of
Ketchikan d/b/a Ketchikan Public Utilities ("KPU"). Kodiak Electric Association. Inc. (“KEA”),
the City of Petershurg d/b/a Petersburg Municipal Power & Light ("Petershurg”), and the City of
Wrangell d/b/a Wrangell Municipal Power & Light (“*Wrangell”) executed a Memorandum of
Understanding ("MOU") with AEA providing, in part, for the $5 million credit from the
purchase price of the Four Dam Pool Initial Project ("Intertie Credit”) and for the repayment of
the Intertie Credit upon certain events related to the development of the Swan-Tyee Intertie

Project.- The MOU provides:

[Twenty million dollar,s| (“Intcrtic Loan [l'uiuls™) lias previously been
appropriated to the power project fund to be used for a lou interest loan for the
proposed transmission intertie between the tyee l.ake Hydroelectric project and
Ketchikan (the "Southeast Intcrtic”). The parties agree that, as an integral part
of ihe transaction contemplated herein, effective no later than August I, 2000,

1 Ihe Initial Project is comprised of the following four hydroelectric projects: Swan Lake, | ake Isee, Solomon

(iulch, and Terror Lake.
*The MOI I was later amended on May 30,2000.
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the Intcrtic Loan Funds shall he released and he used b the State to fund the I'CL
Endowment. In recognition of the release of the Intcrtic Loan Funds, at Closing,
the [FDPPA] shall be provided a credit against the Purchase Price of [five
million dollars]. The |FDPPA] shall he obligated to immediately pay the State
an additional $5 million as repayment of the credit provided in this Section if (i)
the |FDPPA| abandons efforts to complete the Southeast Intertie or (ii) within 5
years following the date of this MOU the [FDPPA| has not provided AIDEA
with an approved finance plan demonstrating committed funds sufficient to
complete the Southeast Intcrtic or(iii) field construction of the Southeast Intertic
is not commenced within 10 years following the date of this MOII.

This provision was later made part of'the executed Agreement for the Purchase and Sale
of the Four Dam Pool Project dated as of January 31, 2002. Any portion of the Interlie Credit
repaid to AEA under the terms above have been appropriated to the Power Cost Equalization
Endowment Fund (“PCE Endowment Fund”) created under AS 42.45.070 pursuant to Section 3
of Chapter 75 SLA 2000, as required by Section 2 of the MOU, and as acknowledged in Section
3.2 of the Agreement for the Purchase and Sale of the Four Dam Pool Project. In light of this
appropriation and its potential impact on the PCE Endowment Fund, the Escrow Agreement
requires that the FDPPA submit the Escrow Agreement to the Alaska Legislature for approval.

ESCROW AGREEMENT CHRONOLOGY AND SUMMARY:

« April-May 2005 - Pursuant to the MOU, FDPPA submitted a plan of finance for the
construction of the Intertie Project; this (lan of finance was subsequently rejected by
AEA; FDPPA and AEA discussed alternate strategies for the use of the $5 million
Intcrtic Credit (evolved into the Escrow Agreement in its current and prior forms).

June 15 - Letter from AEA demanding payment of $5 million by 12/12/05.

Aug. 11 - Escrow Agreement approved by FDPPA board.

Aug. 12 - FDPPA transfer of $5 million to AEA.

Aug. 17 - Escrow Agreement executed.

Oct. 16 (on or before) - I'DPPA member utilities approve Escrow Agreement.
ESC ROW AGREEMENT SUMMARY:

1 Use of Escrow Funds

The Escrow Agreement provides that the $5 million Interlie Credit transferred by FDPPA
to AI{A will be held in trust in an interest bearing account by AEA. AEA will release funds from
this account (including interest) to the FDPPA as reimbursement to FDPPA if it expends its own
funds (i.e.. not grant funds) on the Intertie project and the Intertic is completed on or before
April 11, 2015 (reimbursement to FDPPA s limited mainly to direct construction costs).



Otherwise, the funds will be transferred to the PCE Endowment Fund if any one of the following
oceur:

« the Intertie is not completed by April 11 2015:

FDPPA does not qualify for reimbursement under the Escrow Agreement
(e.g.. does not expend its own funds on the Intertic project);

a final judgment or award in a lawsuit or other dispute resolution process
related to the Intertic Credit requires transfer of the funds to the PCE

Endowment;

legislative approval of the Escrow Agreement is not secured on or before
June 30, 2006.

Attachments

L Escrow Agreement dated 8/17/05
2. Memorandum of Understanding dated 4/11/Q0
3. Memorandum of Understanding dated 5/30/00



[IXHCUTION

First Amendmont to the Agreement for the
Purchase and Sale of the Four Dam Pool Project

This First Amendment to the Agreement for the Purchase and Sale
Agreement of the Four Dam Pool Project ("Amendment") is entered into ana
effective as of this 17th day of August, 2005, between The Four Dam Pool Power
Agency ("FDPPA") and the Alaska Energy Authority ("AEA").

Recitals

A. Prior to January 31, 2002, AEA was the owner of the Swan Lake
Hydroelectric Project, the Lake Tyee Hydroelectric Project, the Solomon
Gulch Hydroelectric Project and the Terror Lake Hydroelectric Project,
collectively referred to as the Four Dam Pool projects (the “Projects").

B. AEA and th;- Purchasing Utilities negotiated and entered into a
Memorandum of Understanding dated April 11, 2000 ("MOU") under which
the State, by and through AEA, would sell the Projects to a joint action
agency ("Agency") to be formed under AS 42.45.300 and 42.45.310,
whose board is solely appointed by the Purchasing Utilities (the
"Purchasing Utilities").

C. The State legislature passed legislation contemplated by the MOU,
approving the sale of the Projects under the terms and conditions of the
MOU, but which also imposed conditions requiring certain additional terms
and conditions related to the sale of the Projects.

D. AEA and the Purchasing Utilities amended the MOU hy an Amendment to

Memorandum of Understanding dated May 30, 2000 ("First Amendment to

I' ' to incorporate the additional terms and conditions imposed by the
islature in the legislation authorizing the sale of the Projects.

E. ntomplated under the MOU, as amended, FDPPA and AEA entered
an Agreement for the Purchase and Sale of the Four Dam Pool
Project signed January 31, 2002 (“Agreement for P&S"),

F. Section 7 of the MOU provided for a S5 million Intertic loan funds credit
("ILF Credit") towards the purchase price of the Projects, subject to the
following terms for repayment of the credit:

The Purchaser shall be obligated to immediately pay the
State an additional S5 million as repayment of the credit
provided in this Section if (i) the Purchaser abandons
efforts to complete the Southeast Intertie or (ii) within 5
years following (tie date of Ibis MOU the Purchaser has not
provided AIDEA with an approved finance plan

WB Z43



G.

EXECUTION

demonstrating committed funds sufficient to complete the
Southeast Intertie or (iii) field construction of the Southeast
Intertie is not commenced within 10 years following the
date of this MOU.

Section 2.2.2 of the Agreement for P&S also provided for a $5 million ILF
Credit, subject to the following terms for repayment of the credit:

Subsequent to the Closing, the JAA shall have a continuing
obligation to repay the ILF Credit to the AEA on one
hundred eighty (180) days notice from the AEA, if (i) the
JAA abandons efforts to complete the Southeast Interlie:
(ii) prior to April 11, 2005, the JAA has not provided AIDE ,
with an approved finance plan demonstrating sufficient
funds to complete the Southeast Intertie; or (iii) field
construction of the Southeast Intertie is not commenced on
or before April 11, 2010.

Any portion of the ILF Credit repaid to AEA has been appropriated to the
Power Cost Equalization Endowment Fund (“PCE Endowment Fund")
created under AS 42.45.070 pursuant to Section 3 of Chapter 75 SLA
2000, as required by Section 2 of lhe MOU, and as acknowledgeu in
Section 3.2 of the Agreement for P&S.

FDPPA has not abandoned efforts to complete the Swan Lake - Lake
Tyee Southeast Intertie, so term (i) has yet to occur under either Section 7
of the MOU or Section 2.2.2 of the Agreement for P&S.

Field construction of the Swan Lake - Lake Tyee Southeast Intertie has
already commenced, timely satisfying term (iii) under both Section 7 of the
MOU and Section 2.2.2 of the Agreement for P&S.

The finance plan FDPPA submitted to AIDEA acknowledged that FDPPA
has yet to secure approximately 553 million of funds necessary to
complete the Swan Lake - Lake Tyee Southeast Intertie, and revealed
that FDPPA's plan for financing the existing funding shortage is to attempt
to obtain additional federal and state giants. This finance plan failed to
satisfy term (ii) under either Section 7 of the MOU or Section 2.2.2 of the
Agreement for P&S because it failed to demonstrate that FDPPA had
sufficient committed funds.

As an accommodation to FDPPA and to support FDPPA’s desires to
complete the Swan Lake - Lake Tyee Southeast Intertie project while
simultaneously protecting tfie interests of lhe PCE Endowment Fund. AEA
proposed modifications to term (ii) under both Section 7 of the MOU and
Section 2.2.2 of the Agreement for P&S related to FDPPA's obligations to
repay the ILF Credit. That proposal was set forth in a proposed
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agreement titled “Second Amendment to .he Memorandum of
Understanding and First Amendment to the Agreement for the Purchase
and Sale of the Four Dam Pool Project” ("June 9, 2005, Proposed
Agreement”). On June 9, 2005, FDPPA rejected the June 9, 2005,
Proposed Agreement, and gave formal notice of the rejection on June 14,
2005. Following the FDPPA's rejection of the June 9, 2005, Proposed
Agreement, in a letter dated June 15, 2005, AEA issued a demand for
repayment of the ILF Credit on or before December 12. 2005.

On July 29, 2005, the Board of Directors of FDPPA considered a modified
version of AEA's June 9, 2005, Proposed Agreement for satisfaction of the
obligations related to the ILF Credit. The directors of FDPPA voted three
to two in favor of FDPPA entering into an agreement with AEA (“July 29,
2005, Proposed Agreement”). Two of FDPPA’'s Member Utilities (which
are also Purchasing Utilities) — Kodiak Electric Association, Inc. (“KEA")
and Copper Valley Electric Association, Inc. (“CVEA") — disputed that the
three-to-two vote of FDPPA's directors was adequate to authorize FDPPA
to enler into the July 29, 2005, Proposed Agreement and make repayment
of the ILF Credit under the terms and conditions set forth in the
agreement. The provisions of the July 29, 2005, Proposed Agreement
were revised to include resolution of this dispute between KEA, CVEA and
FDPPA as an additional condition and contingency in this Amendment.

AEA and FDPPA have agreed lo the modifications reflected in this
Amendment.

NOW, THEREFORE, in exchange for the mutual promises contained herein and

for

other consideration the receipt and adequacy of which is hereby

acknowledged, the parties agree as follows:

1

Notwithstanding the requirements imposed by Section 7 of the MOU and
Section 2.2.2 of the Agreement for P&S, given FDPPA'’s timely payment to
AEA of Five Million Dollars ($5,000,000 U.S.) on August 12, 2005, the
obligation of FDPPA to repay the ILF Credit shall be deemed satisfied
unless and to the full extent FDPPA becomes entitled to obtam
reimbursement of any portion of the Five Million Dollars in a manner
contrary to the terms and conditions of paragraphs 5 through 8 of this
Amendment, in which circumstance, the obligation ol FDPPA to repay the
balance owed on the ILF Credit shall be deemed due and payable to AEA
on or before December 12, 2005.

AEA shall establish an intorest bearing escrow account ("Escrow
Account”), into which AEA shall deposit the Five Million Dollars
($5,000,000) received from FDPPA under paragraph 1 AEA shall deposit
and invest such funds as soon as possible alter rece:pt, but in no event
later llian five (5) days after receipt of such funds from FDPPA,



EXECUTION

3. Amounts in the Escrow Account will be invested, interest will be credited
and fees, if any, will be charged as follows:

(@) Investments will be limited to debt instruments issued by the
United States Government, its Agencies and Instrumentalities and
money market funds in the highest rating category assigned by a
nationally recognized rating service, No purchased investment will
mature later than April 11, 2015.

(b) Investment maturities will be based on information provided by
FDPPA and will be structured to provide funds for reimbursement to
FDPPA or deposit into the PCE Endowment. FDPPA will provide
estimated maturity data annually by April 1, along with a status
report on the Swan Lake - Lake Tyee Southeast Intertie project.

(c) Interest earnings remain in the Escrow Account to be used as
speeded in this Amendment:

0] Interest earned will be credited to the Escrow
Account.

(i) Payments for accrued interest will be deducted from
the Escrow Account when investments are
purchased.

(iii) Fees, if any, paid to purchase or sell investments will
be deducted from the Escrow Account and decrease
the amount of retained net interest.

(iv) Gains on sales of investments will be credited to the
Escrow Account and increase the amount of retained
net interest.

(V) Losses on sales of investments will be charged to the
Escrow Account and decrease the amount of retained
net interest.

4. AEA shalldisburse amounts from Ihe Escrow Account, including retained
net interest, pursuant to provisions of paragraphs 5 through 8.

5. AEA shalldisburse a portion or all of lhe amounts in the Escrow Account,
including retained net interest, to reimburse FDPPA for its out-of-pocket
construction costs for the completed Swan Lake - Lake Tyee Southeast
Intertie, under the following conditions:

(a) FDPPA shall submit to AEA a fully executed Engineer's
Certificate, substantially in the form attached as Exhibit A, certifying
that construction of the Swan Lake - Lake Tyco Southeast Intcrtie
has been successfully completed,
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(b) FDPPA shall submit to AEA a fully executed Project
Expenditures  Certificate  with  attached related invoices,
substantially in the form attached as Exhibit B, certifying:

() amounts FDPPA has actually paid, out-of-pocket, for
direct costs of construction of the completed Swan
Lake - Lake Tyee Southeast intertie, including normal
project construction costs, such as costs related to
design, engineering, project and construction
management, and quality control inspections, or
construction, but excluding amounts attributable to
legal, accounting, lobbying, fundraising, advertising,
public relations, FDPPA’s administrative overhead or
similar expenses, and

(i) that FDPPA has not, and will not, obtain
reimbursement for any of the itemized out-of-pocket
expenditures listed on the executed Project
Expenditures Certificate from any federal or state
grai t or appropriation, or from any other source,

(c) AEA shall disburse to FDPPA the amount reflected in the
executed Project Expenditures Certificate within ninety (90) days of
receipt, up to the balance in the Escrow Account, including retained
net interest. To obtain reimbursement of the entire Escrow Account
under this paragraph 5, the executed Project Expenditures
Certificate must include a minimum of $5 million plus lhe amount of
retained net interest of certified expenditures. Nothing in this
paragraph 5, however, is intended to establish either a maximum or
minimum amount FDPPA may expend towards construction.

(d) The Project Expenditures Certificate may only include
construction expenses FDPPA pays out-of-pocket after the
effective date of this Amendment.

(e) FDPPA shall refund to AEA any portion of an amount
reimbursed from the Escrow Account ‘wat is attributable to an
inaccurate statement in FDPPA's Project Expenditures Certificate
under paragraph 5(b)(i). AEA shall be entitled to enforce this
provision at any time, including after the Escrow Account has
closed, but in no event after two (2) years from lhe dale FDPPA
delivers the executed Project Expenditures Certificate to AEA
(unless the AEA files an enforcement action within such two year
period). AEA shall deposit any amount FDPPA refunds under this
provision into the PCE Endowment Fund.



EXECUTION

(f) If and to the extent, and notwithstanding paragraph 5(b)(ii)
FDPPA receives reimbursement from any source other than the
Escrow Account for an itemized out-of-pocket expenditure listed on
lhe executed Project Expenditures Certificate, FDPPA shall refund
such reimbursed amounts to AEA for deposit into the PCE
Endowment Fund, AEA shall be entitled to enforce this provision at
any time, including after the Escrow Account has closed. AEA shall
deposit any amount FDPPA refunds under this provision into the
PCE Endowment Fund.

() The terms and conditions under paragraphs 7(a) and 8 of this
Amendment, including approval of this Amendment by the
Legislature, shall be satisfied before AEA i.,ay disburse any amount
to FDPPA under this paragraph 5.

(h) In the event any or all of the Purchasing Utilities make a Claim
as contemplated under paragraph 8, AEA shall not disburse any
amount to FDPPA until the claim or demand is resolved.

AEA shall deposit into the PCE Endowment Fund a portion or all of the
amounts in the Escrow Account, including a portion or all of the retained
net interest, as follows:

(&) AEA shall deposit into the PCE Endov ment Fund any amounts
not reimbursed to FDPPA under paragraph 5. Such deposit shall
occur at the same time AEA reimburses FDPPA under paragraph
5.

(b) AEA shall deposit into the PCE Endowment Fund the entire
amount in the Escrow Account, including retained net interest, if the
Swan Lake - Lake Tyee Southeast Interlie project is abandoned.

0] FDPPA shall notify AEA immediately if FDPPA
abandons efforts to complete the Swan Lake - Lake
Tyee Southeast Intertie project.

(i) For purposes of this Amendment, FDPPA shall be
conclusively deemed to have abandoned the Swan
Lake - Lake Tyee Southeast Intertic project if that
project is not completed by April 11, 2015.

(c) AEA shall deposit into the PCE Endowment Fund the entire
amount in the Escrow Account, including retained not interest
(except as otherwise provided for in paragraph 6(d)), on July 1,
2006. if the Legislature fails to approve this Amendment as
contomplalcd under paragraph 7.
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(d) KEA and CVEA claim that the July 29, 2005, three-to-two vote
of the directors of FDPPA was not adequate to authorize FDPPA to
enter into the July 29, 2005, Proposed Agreement, including the
proposed immediate repayment of the ILF Credit. KEA and CVEA
also claim lhat the vote was not sufficient to bind KEA or CVEA to
the terms and conditions of the July 29, 2005, Proposed
Agreement. KEA or CVEA may seek resolution of any claims as
they relate to the FDPPA, the Member Utilities, and the Purchasing
Utilities (collectively, the parties to those claims) through court
action, or, upon agreement of all parties to those claims, other
dispute resolution process. If KEA or CVEA choose to seek
resolution of these claims, they shall initiate such efforts within sixty
(60) days of the signing of this Amendment. FDPPA shall submit
this Amendment to the Purchasing Utilities for ratification as being
consistent with Section 7 of the MOU immediately upon execution
of this Amendment. Should the mallei not be ratified unanimously,
FDPPA will take steps to include the MOU issue in the above
dispute resolution procedure and take steps to add as a party to
that procedure any Purchasing Utility that has not ratified the
Amendment in order for the result to have binding and preclusive
effect on such Purchasing Utility. If the dispute resolution
procedure described above has not been initiated within sixty (60)
days after the signing of lhis Amendment, and if any Purchasing
Utility has not ratified the Amendment within such sixty-day (60-
day) period, FDPPA shall seek resolution of the MOU issue through
court action or, upon agreement by FDPPA and any non-ratifying
Purchasing Utility, other dispute resolution process, as necessary
for resolution of the MOU issue with binding and preclusive effect
on any Purchasing Utility that has not ratified this Amendment.

0] If, prior to July 1, 20086, it is finally determined that the
July 29, 2005 vote was not adequate to authorize
FDPPA to enter into the July 29, 2005, Proposed
Agreement, including the proposed immediate
repayment of the ILF Credit, or to bind KEA and
CVEA to the terms and conditions of the agreement,
AEA shall deposit into the PCE Endowment Fund the
entire amount in the Escrow Account, including a
portion of retained net interest, on July 1, 2006. If
such final resolution occurs on or after Juy 1, 2006,
AEA shall deposit into the PCE Endowment Fund the
entire amount in the Escrow Account, including a
portion of retained not interest, at the earliest possible
time considering the maturity dates of investments of
Ihe funds in the Escrow Account, but in no event shall
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payment to FDPPA under (ii) ot retained net interest
that accrues prior to October 9, 2005, occur later than
ninety (90) days after AEA receives notice of such
final resolution.

(i)  The portion of retained net interest in the Escrow
Account to be deposited into lhe PCE Endowment
Fund under (i) shall be the total retained net interest
in the Escrow Account less the amount of retained net
interest that accrues in the Escrow Account prior to
October 9, 2005. If the final determination described
in Paragraph 6(d)(i) is made, AEA shall pay to FDPPA
the amount of retained not interest that accrues in the
Escrow Account prior to October 9, 2005. Such
payment to FDPPA shall occur at the same time or
before AEA deposits into the PCE Endowment Fund
the remainder of lhe funds in the Escrow Account.

(i)  If it is finally determined that the July 29. 2005, three-
to-two vote was adequate to authorize the FDPPA to
enter into the July 29. 2005, Proposed Agreement,
including the proposed immediate repayment of the
ILF Credit, and to bind KEA and CVEA to the terms
and conditions of the agreement, AEA shall disburse
amounts from the Escrow Account, including retained
net interest, pursuant to the provisions of paragraphs
5, 6(a) - (c), and 7 - 8.

(a) FDPPA and AEA shall use reasonable efforts to jointly seek legislative
approval lor this Amendment and modifying lhe legislatively approved
terms for the purchase and sale which the Legislature approved under
sec. 15(a), ch. 60. SLA 2000. as contemplated under this Amendmont.
FDPPA and AFA shall review and approve a bill that is agreeable to both
parties prior to tho introduction of such bill to the Legislature. Neither
party shall present a bill to tho Legislature without tho conseni of the other
party, which shall not bo unreasonably withheld FDPPA assumes
responsibility to ensure that the Legislature approves the amendmont in a
clean bill which either contains only those provisions originally consented
to by both parties, or which contains only additional provisions acceptable
to both parties. AEA will not object to passage of such a bill. Nothing in
this paragraph shall be construed to require KEA. CVEA. or thoir
representatives serving as directors ot FDPPA to participate in such
advocacy efforts if such participation would ho inconsistent with KEA’s or
CVEA's advocacy positions with respect to resolution ol the claims
described in paragraph 6(d)



EXECUTION

(b) In the event this Amendment is not approved by the Legislature, as
contemplated under paragraph 7(a), by June 30, 2006, AEA shall deposit
into the PCE Endowment Fund on July 1, 2006, the entire amount in the
Escrow Account, including retained net interest less any portion cf
retained interest to be paid to the FDPPA under the provisions of
paragraph 6(d)(ii). The failure of FDPPA to ensure legislative approval as
contemplated under paragraph 7(a) shall not, in any event, constitute a
breach of this Amendment,

(a) Subject to AEA’s compliance with the terms and conditions of this
Amendment. FDPPA shall indemnify, defend, and hold harmless AEA, the
State of Alaska, and other agencies of the State of Alaska, and thjir
employees, directors, and officers (collectively, "Indemnified Parties")
against all claims or demands (including reasonable attorneys fees and
expenses) made by any or all of the Purchasing Utilities against AEA
assorting that this Amendment contravenes Section 7 of the MOU or is
otherwise improper as to the PCE Endowment Fund ("Claim”). The
foregoing obligation of FDPPA to indemnify, defend, and hold harmless
the Indemnified Parties includes the obligation for FDPPA to comply with
or satisfy any judicial award or judgment issued pursuant to a Claim. The
indemnity provided in this Section is subject to the Indemnified Parties’
compliance with lhe following: (i) the Indemnified Party or Parties shall
notify the FDPPA promptly in writing of the Claim; (ii) FDPPA is permitted
to control tho defense or settlement of tho Claim; and (iii) tho Indemnified
Parly cooperates reasonably in such defense or settlement of the Claim at
tho FDPPA's expense; however, FDPPA shall have no authority under this
paragraph, as part of any defense or settlement of a Claim, to .amend or
waive any term or condition in this Amendment or tho MOU without the
prior written consent of AEA

(b) If a person or entity other than one or more of the Purchasing Utilities
assorts a Claim against AEA similar to a Claim contemplated under
paragraph 8(a), AFA shall have no obligation to defend the Claim, nor to
fund tho costs of any defense, if AEA tenders defense of tho matter to
FDPPA FDPPA shall elect to accept tho tender of defense within 15
days, or FDPPA shall be deemed to have rejected tho tender. If FDPPA
elects to accept tho tender of defense, FDPPA shall assume an obligation
to detend, indemnify and hold harmless Ihe Indemnified Parties to the full
extent as contemplated in paragraph 8(a) as if tho Claim wore raised by
one or rnoro Purchasing Utilities. If FDPPA is deemed to have rejected
tfic tender of defense, FDPPA authorizes AEA to attempt to resolve the
Claim in any manner AEA deems appropriate, including in a manner that
compromises or extinguishes FDPPA's rights anti interests arising under
this Amendment



EXECUTION

9. AEA has entered into this Amendment as an accommodation to FDPPA
and the Purchasing Utilities. In the event a dispute or litigation arises with
respect to this Amendment, the remedy of FDPPA and the Purchasing
Utilities shall be solely limited to protection of FDPPA's rights to
reimbursement of amounts in the Escrow Account as contemplated by this
Amendment, and neither FDPPA nor Ihe Purchasing Utilities shall be
entitled to recover from AEA any additional amounts, damages, costs or
attorneys' fees regarding any such dispute or litigation. Except as
modified in this Amendment, all terms and conditions in the MOU and the
Agreement for P&S shall continue to apply with full force and effect.

10. This Amendment may not be assigned, except with the prior written
consent of the parties.

11. This Amendment shall be construed and enforced in accordance with the
laws of Ihe State of Alaska. Any litigation arising out of or related to this
Amendment shall be venued in the State Court in Third Judicial District,
Anchorage Alaska.

12.  This Amendment may be executed in any number of counterparts, each of
which shall be deemed an original and all of which taken together shall
constitute one agreement.

WHEREFORE tho parties have executed this Amendment as of the
date first written above.

Alaska Energy Authority
Vil
Uui-v

by: Rori Miller *
Executive Director

N
'

The Fqur D m Pool Power Agency

hy e
Acting General Managor

10



AGREEMENT FOR THE PURCHASE AND SALE
OF THE

FOUR DAM POOL PROJECT

between the

ALASKA ENERGY AUTHORITY

and the

THE FOUR DAM POOL POWER AGENCY

Dated as of January 1, 2002



AGREEMENT FOR THE PURCHASE AND SALE
OF THE
THE FOUR DAM POOL PROJECT

THIS AGREEMENT FOR THE PURCHASE AND SALE OF THE FOUR DAM POOL PF¢ ECT is
made and entered into and effective as of the I'lday of January, 2002, by and between the ALASKA
ENERGY AUTHORITY, a public corporation and an agency of the State of Alaska, and TIIE FOUR DAM
POOL POWER AGENCY, ajoint action agency formed under the authority of AS 42.45.300 - AS 42.45.320
by the City of Ketchikan d/b/a Ketchikan Public Utilities, the City of Wrangell d/b/a Wrangell Municipal Light
and Power, the City of Petershurg d/b/a Petersburg Municipal Power and Light, Copper Valley Electric
Association. Inc., and Kodiak Electric Association, Inc. The AEA and the JAA arc referred to herein

collectively as “parties,” and each as a “parly.”
RECITALS

WHEREAS, the AEA is the owner of the generation and transmission facilities and other property
associated with the Swan Lake Hydroelectric Project, the Lake Tyee Hydroelectric Project, the Solomon Gulch

Hydroelectric Project and the Terror Lake Hydroelectric Project; and

WHEREAS, power from the Four Dam Pool Initial Project is sold by the AEA to the Purchasing
Utilities pursuant to the Long-Term Power Sales Agreement between the Purchasing Utilities and the AEA

effective October 28, 1985; and

WHEREAS, the AEA and the Purchasing Utilities have negotiated an agreement under which the
State of Alaska, by and through the AEA, would sell the Project to a joint action agency formed by the
Purchasing Utilities, the terms of such agreement being set forth in @ Memorandum of Understanding between
die Purchasing Utilities and the AEA dated April 11, 2000, as amended by an Amendment to Memorandum of
Understanding between the Purchasing Utilities anu the AEA dated May 30, 2000; and

w “hi e jwiGje ine s\U:Y ana tin ruiuia*mg Unfiica autaiuwibuMuvd hat mu aalu wi mu
Project would require, among other things, tho enactment of certain enabling legislation by the Legislature of
the State of Alaska; and

WHEREAS, the Alaska State Legislature enacted the legislation contemplated by the MOU approving
the sale of the Project, making appropriations necessary to establish the PCE Endowment, authorizing the
Alaska Industrial Development and Export Authority, a public corporation and an agency of the State of
Alaska, to provide financing for the sale of the Project (subject to the approval of the AIDEA’s Board of
Directors), and providing for the formation of the JAA by the Purchasing Utilities, which enabling legislation
is set forth in Chapters 60 and 75, SLA 2000, and Chapter 4, SLA 2001. and

WHEREAS, pursuant to the MOU and in accordance with the Legislation, the Purchasing Utilities
have formed the JAA, and now desire that the AHA and the JAA enter into a definitive agreement setting forth
the terms and conditions with respect to the sale of the Project and the transfer of four FFRC licenses

associated with the Project to the JAA; and

WHEREAS, this Agreement, including Appendix A - Definitions attached hereto and made a part
hereofcontaining definitions of defined terms u”ed herein, will set fonh the terms and conditions agreed upon

by the parties with respect to the sale of the Project to the JAA; and
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WHEREAS, tlic JAA and llie AEA have applied to the Federal Energy Regulator)’ Commission for
the iransfer of the AEA’s FERC licenses for each of the Facilities to ensure that they shall be transferred to the
JAA in accordance with applicable FERC regulations and requirements at or before Closing as required in this

Agreement; and

NOW, THEREFORE, in consideration of the foregoing recitals which arc incorporated herein and
made a part of this Agreement, the mutual covenants, agreements, and promises herein contained, and other
good and valuable consideration, the receipt and sufficiency of which arc hereby acknowledged, the parlies

agree as follows:

ARTICLE |
PURCHASE OF PROJECT

Section 1.1 Purchase of Project. Subject to the terms and conditions of this Agreement, the AEA
agrees to sell, convey, transfer, assign and deliver to the JAA and the JAA agrees to purchase from the AEA,
all of the AEA’s right, title and interest in and to the Project, including without limitation all of the AEA'S
right, title and interest in and to the Project Assets described in this Article 1and in the Project Asset Lists.

Section 1.2 Project Assets. The Transfer of the Project, including the Project Assets, to the JAA
shall occur as of Closing and include the sale, conveyance, transfer, assignment and delivery to the JAA of all
of the AEA’s property, rights and interests comprising the Project, including all of the AEA’s property, rights
and interests determined by the JAA to be necessary or desirable for the JAA to own and operate the Project in
compliance with all FERC and other material regulator)’ requirements, including, without limitation, the

following:

(a) all of the persona! property, both tangible and intangible, located at and/or used in
connection with the Project:

(b) the PSA, the Indemnification Agreement between the AEA and Ketchikan Electric
Company, dated June 22, 1998. the various Memoranda of Understanding entered into between the
AEA and the Four Dam Pool Project Management Committee with respect to the operation,
maintenance and repair of the Project, and all other existing material contracts and contract rights,
com’tct claims and warranty claims with respect to any such material contracts lor winch a ciaim has
been or could be asserted by the ALA (out excluding material contracts, contract rights, contract
claims and warranty claims related to matters over which AEA has any ongoing duty or responsibility
after Closing, until AEA is fully released from such ongoing duty or responsibility) related to the
ownership, operation, maintenance and repair of the Project (incluJi g consultant services agreements
and warranties provided to the AEA by third party suppliers and contractors for the Project) in effect
as of the Closing Date to the extent assigrunent of such contracts and agreements is permitted under

tiie terms of the contracts and agreements;

(c) all licenses and permits related to each facility that is part of the Project to the extent
assignment of such licenses and permits is permitted under the terms of the licenses and permits:

(d) all of the real property, including fee title, leases, easements, rights of way and other
land interests that comprise the Project;

(e) all insurance policies purchased by the AEA with respect to the Project to the extent
assignment ol such policies is permitted Under the terms of the policies; and

(Q all Project records now existing >r generated through the Closing Date, including
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plant accounting information, working papers, technical reports, maps, drawings, schedules and other
documents.

Section 1.3 [dentification ofProieet Assets. The parties acknowledge that the Project Asset Lists
have not been finalized at the time of the execution of this Agreement. Completion of the Project Assets Lists
to the satisfaction of each of the parties shall be a condition to Closing as set forth in Sections 5.2.1 and 5.2.2
hereof. The parties agree to proceed to Closing in good faith and that each will continue to use reasonable
commercial efforts to promptly complete the identification and description and the appropriate method of
conveyance of particular Project Assets as soon as reasonably practicable to assure a timely Closing. The
failure of the panics to include any Project Assets on any of the Project Asset Lists shall not operate to
discharge or limit the obligation of the AEA to transfer, convey and/or assign any such Project Assets to the
JAA in accordance with and pursuant to the AEA’s obligations pursuant to this Agreement or prevent the
Transfer of the Project and the Project Assets at Closing, In the event a Project Asset is identified subsequent
to the Closing, the AEA will cooperate to the extent reasonably required with respect to the conveyance of
such asset to the JAA in accordance with its obligations under Section 6.4 hereof; provided that, the AEA shall
not be required to incur or become obligated to pay any fees or costs payable to third panics in cooperating

with the JAA to complete any such conveyance.

13.1. Personal Property Interests. The parties shall jointly prepare a listing of the personal

property, both tangible and intangible, which is pan of the Project Assets and described generally in Section
1.2(a), which listing shall be attached to this Agreement as Schedule 1.3.1 prior to the Closing Date (the
"Personal Property List"). The Personal Property List shall be agreed upon by the parties and shall include, at a
minimum, (i) a description of all material items of equipment, including any vehicles or other equipment the
ownership of which is evidenced by a certificate of title, (ii) a genera! description and/or specific listings of all
other personal property which shall reasonably identify such property and its location, and (iii) the agreed-
upon transfer documentation and procedures for each asset or category of assets.

1.32 Contracts and Contract Rights. The parties shall jointly prepare a listing of the
material contracts related to the Project that are valid and enforceable at Closing which are part of the Project
Assets described generally in Section 1.2(b), which listing shall be attached to this Agreement as Schedule
1.3.2-A on or before the Closing Date (the "Material Contracts List"). The parties. Purchasing Utilities, and
TBPA shall also jointly prepare a listing of contract claims and warranty claims pending as of the Closing Dale
asserted by the AEA with respect to tiie Project, together with potential contract claims and warranty claims
which the AEA and the JAA currently believe there arc or may be materia! grounds to assert a claim, which
listing shall be attached to this Agreement as .Schedule 1.3.2-B on or hetore the Closing Date (ihe "Contract
Claims and Warranty Claims List") (the Material Contracts List and the Contract Claims and Warranty Claims
List, together the "Contracts List"). The Contracts List shall be agreed upon by the parties and shall include, at
a minimum, the identity, applicable Pacility(ies). parties, termination date, whether the contract, warranty,
right or claim will be assigned or terminated, and, (i) if the contract, warranty or other rights or claims arc to be
assigned lo the JAA, the agreed-upon assignment documentation and procedures for each such assignment,
including the assumption of responsibilities and obligations by the JAA, or (ii) if the contract, warranty, right
or claim is to be terminated, released or settled, the required documentation and procedures lbr such

termination, release ot settlement.

133 Licenses and Permits. The parties shall jointly prepare a detailed listing of licenses
and permits held by the AEA as the owner and operator of the Project which are part ofthe Piojcct Assets and
described generally in Section 1.2(c), which listing shall be attached to this Agreement as Schedule 1.3 3 prior
lo the Closing Date (the "Licenses and Permits List"). The Licenses and Permits | ist shall be agreed upon by
the parties and shall include, at a minimum, the identity, applicable project(s), party holding the permit, issuing
agency, termination date, and agreed-upon transfer documentation and procedure for each license or permit,

including the assumption of respoi sibilitics and obligations by the JAA.
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1.34  Insurance Policies. The parties shall jointly prepare a listing of insurance policies
for or related to the Project which are part of the Project Assets and described generally in Section 1.2(e),
which listing shall be attached to this Agreement as Schedule 1.3.4 prior to the Closing Date (the “Insurance
Policy List"). The Insurance Policy List shall he agreed upon by the parties and shall include, at a minimum,
the identity and type of policy, applicable Facility(ics), issuing insurance company, coverage amounts,
premium amounts, termination date, whether the policy can be assigned or must be terminated, and, (i) if the
policy is to be assigned lo the JAA, the proposed assignment documentation and procedures for each policy,
including the assumption of responsibilities and obligations by the JAA, or hi) if the policy is to be
terminated, the required documentation and procedures for termination and the anticipated premium rebate.

1.3.5  Real Property Interests. The parties shall jointly prepare a listing and description of
real property interests which arc part of the Project Assets and described generally in Section 1.2(d), including
fee title, leases, easements, rights-of-way and other land interests, which listing shall uc attached to this
Agreement as Schedule 1.3.5 prior to the Closing Date (the “Real Property List”). The Real Property List shall
be agreed upon by the parties and shall include, at a minimum, the identity, location, applicable Facility(ies),
current ownership of the specific real property asset, and agreed upon transfer documentation and procedure

for each, asset.

The JAA and the AEA agree to work in cooperation with and shall assist the State of Alaska
Department of Natural Resources and other relevant State agencies in the timely determination of the interests
in real property to be conveyed and the determination of limitations, if any, applicable to the Transfer. The
JAA acknowledges and agrees that the extent and type of real property interests that may be conveyed lo the
JAA as part of the Transfer are subject to various conditions and compliance with the procedures governing
DN'R’s transfer of such interests. Further, the JAA acknowledges and agrees that to the extent any Project
Assets arc comprised of property interests, licenses or permits under the control and/or ownership of State
agencies other than the DNR, the federal government, or third parties, the interests in such assets to be
transferred to the JAA may be subject to the satisfaction of various conditions and compliance with the
procedures governing the transfer of such assets. In no event, however, shall the JAA have any obligation to
close the sale transaction if. except for the payment of the reasonable fees and costs associated solely with
compliance with regulatory and similar requirements associated with the transfer of such assets, the JAA
would be obligated to pay any amount in addition to the Purchase Price as consideration for the transfer of

such assets.

1.36  Project Documents. On or before the Closing Date, the ALA shall provide me JAA
with originals or copies of all Project records, including plant accounting information, working papers,
technical reports, maps, drawings, schedules and other documents related to the ownership, operation,
maintenance and licensing of the Project (the "Project Documents”) Notw ithstanding any other provision of
this Agreement, the AEA shall not he required to provide to the JAA any privileged documents or documents
not otherwise subject to public release involving claims or disputes between the AEA and the Purchasing
Utilities, TBPA, the PMC or the JAA; AEA analysis discussion, or executive branch communications
regarding divestiture (including legislation and negotiations); AEA’s analysis or position on PMC matters, and
personnel matters. Further, AEA may redact information required by law to he kept confidential (e.g., social
security numbers) in documents otherwise produced. At the request of the JAA, the AHA shall provide a list of
any withheld documents and the basis for their privilege*, status. To the extent the AEA provides original
Project Documents to the JAA, the JAA agrees to retain such documents in accordance with a document
retention policy to be established by the JAA and approved in writing by the AEA before taking effect, and to
provide reasonable access to the AEA and to other State agencies. In addition, the JAA shall make all Project
Documents available to the public as may be required under applicable public records requirements or as

otherwise required by law.

Section 14 Conveyance and 1lransfer of Project Assets. The Transfer shall occur on the Closing
Date and shall be without warranty by the AF.A, by quitclaim deed, bill of sale and other appropriate
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conveyance, transfer and assignment documents and instruments in form and substance reasonably acceptable
to the JAA. The AEA agrees to cooperate with the JAA in the process of applying for and coordinating all
transfers, consents and approvals required to be obtained from federal, state or local governmental agencies or
other third parties. The parties acknowledge and agree, however, that the JAA shall have the responsibility, at
the JAA's sole cost and expense, to apply for, coordinate and obtain all such required transfers, consents and
approvals, other than those to he obtained from the AEA and DNR. To the extent required, the JAA may elect
to close the sale transaction with certain third-party transfers still pending; provided that, the postponement
will have no effect on the Purchase Price or the JAA’s responsibility to pay the Purchase Price in full at
Closing. In no event, however, shall the JAA have any obligation to close the sale transaction if all Project
Assets have not been identified to the reasonable satisfaction of the JAA and all governmental consents and
approvals related to the Transfer of Project Assets have not been obtained as required by Section 5.2(d). ]n the
event a Project Asset s identified subsequent to the Closing, the AEA will cooperate to the extent reasonably
required with respect to the conveyance of such asset to the JAA in accordance with its obligations under
Section 6.4 hereof; provided that, the AEA shall not be required to incur or become obligated fo pay any fees
or costs payable to third parties in cooperating with the JAA to complete any such conveyance.

Section 15 Waiver and Release of Claims to Residual Balance of Initial Project Revenue Fund.
In conjunction with the Closing, subject to and provided that the Purchasing Utilities have made the Debt
Service Payments required by Section 5 of the PSA as modified by Section 4 of the MOU, the AEA shall
release and waive any ciaims, including those related lo Debt Service Payments for energy delivered after June
30, 2001 and hefore January 1, 2002, the AEA may nave or assert in or to the balance of the Initial Project

Revenue Fund.

Section 1.6 No Assumption of Employment Contracts or Employee Related Obligations.
Unless assumed in writing, the JAA shall not assume, be liable for, or incur any obligations to any employee,
officer or agent of AEA for any salary, wages, fees, benefits or other obligations of the AEA owed to such
persons at anytime as a resuit of the Transfer of the Project Assets to the JAA. nor shall the JAA he deemed to

he the successor to the AEA with respect to any such liabilities or obligations.

Section 1.7 Transfer of FCC Licenses. The Department of Administration, Information
Technology Group (‘TTG") and the City of Ketchikan, d/b/a Ketchikan Public Utilities (“KPU"). individually,
currently hold various Federal Communicar ons Commission (“FCC") licenses used in the operations of the
Projects, a listing of which shall be attached as Schedule 1.7. Independent from this Agreement, the JAA and
AEA anticipate that JIG and KPU, individually, will transfer to the JAA the FCC licenses cither holds that arc

used in the operations of the Project, as arc identified on Schedule 1.7.

ARTICLE II
PURCHASE PRICE A RELATED PROVISIONS

Section 2.1 Purchase Price. Subject to adjustment as provided in Section 2.2, the purchase price
for the Project siiail be Seventy Tlirce Million Dollars (5173.000,000) (the "Purchase Price"). The Purchase
Price shall be paid in full in immediately available funds by wire transferal Closing.

Section 2.2 Adjustments to Purchase Price.

2.2.1 Increase in Purchase Price Related to Debt Service Payments and Insurance Fund, hi

the event the sum of (i) the Debt Service Payments received by the AEA for power soldfrom July 1, 1999,
through June 30, 2001, and (ii) the amount of*the Insurance Fund released to the AEA at theclosing ((i) and
(ii) collectively the "Additional Funds"), is less than Thirty-Two Million Dollars (532,000,000), the Purchase
Price shall be increased by an amount equal to the difference between Thirty-Two Million Dollars
(532.000,000) and the Additional Funds. For purposes of this Section 2.2.1, the term “Debt Service Payments"
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shall mean those payments the Purchasing Utilities actually made to the AEA pursuant to Section 5(e) of the

PSA.
2.2.2. Southeast Imertie Loan Funds Credit. In recognition of the reappropriation of Intertic

Loan Funds, at Closing the JAA shall be provided a credit against the Purchase Price of Five Million Dollars
(S5,000.000) (the “ILF Credit”). Subsequent to the Closing, the JAA shall have a continuing obligation to
repay the ILF Credit to the AEA on one liurdred eighty (ISO) days notice from the AEA, if (i) the JAA
abandons efforts to complete the Southeast In'ertic; (ii) prior to April 11, 2005, the JAA has not provided
AIDEA with an approved finance plan demonstrating sufficient funds to complete the Southeast Intertic; or
(iii) field construction of the Southeast Intcrtie is not commenced on or before April 11, 2010.

Section 2.3 Project Purchase Financing. The JAA's obligation to purchase the Project pursuant
to this Agreement is contingent on the JAA obtaining financing prior to the Closing Date in an amount and on
terms and conditions reasonably acceptable to the JA.A that will allow the JAA to pay the Purchase Price for
the Project and to fund Project reserves to appropriate levels determined by the JAA. The parties acknowledge
that the AIDEA is authorized to provide financing for the Purchase Price and to fund Project reserves, subject
to AIDEA Board approval, as provided in Section 8 of the MOU and Section 15(b) of the Legislation. In the
event the JAA docs not procure financing in an amount and on terms and conditions the JAA in its discretion
determines to be appropriate prior to the Closing, the JAA may terminate this Agreement on writte, notice to
the AEA, and neither party shaii have any further rights, duties or obligations under this Agreement other than

those rights, duties or obligations which expressly or by their nature survive termination.

ARTICLE Il
SPECIAL PROVISIONS/CONDITIONS

Section 3.1 Relationship Between Agreement and I.eeislation/MOU. "this Agreement (including
the Appendices. Attachments, Exhibits and Schedules hereto) sets forth the entire understanding of the panics with
respect to the subject matter hereof and supersedes all prior oral or written agreements and understandings wi'
respect to the subject matter hereof. The parties acknowledge and agree, however, that the execution an
delivery ofthis Agreement shall not operate to terminate the MOU and that the MOU shall survive the Closing
and remain in effect and binding upon the parties. Further, the parties acknowledge and agree that all essentia;
elements of the Transfer set forth in the provisions of the MOU have been incorporated into the terms and
conditions of this Agreement in accordance with Section 12 ofthe MOU. The MOU and the Legislation shall
govern and shall be relied upon in interpreting the provisions of this Agreement and the provisions of this
Agreement shall be interpreted to be consistent with the MOU and Legislation if alternative interpretations can

be ascribed to this Agreement.

Section 3.2 PCF Fndo-.vmcni. The parties acknowledge and agree, pursuant to Section 3 of
Chapter 75 SLA 2000 and as required by Section 2 of the MOU, that the proceeds of the Purchase Price have
been appropriated into the Power Cost Equalization Endowment created under AS 42.45.070.

Section 3.3 Releases from Purchasing Utilities. The AEA's obligation to close the sale of the
Project and complete the Transfer as contemplated by this Agreement is contingent on the AEA receiving from
the JAA and the Purchasing Utilities written releases, in form and substance satisfactory to the AEA and the
State of Alaska, with respect to all risks and claims related to the Project of every kind or nature and whether
known or unknown, including without limitation all liabilities, claims, expenses and ownership risks under the
PSA and the Insurance Agreement; except that such written releases shall not release the AEA or the State
from its obligation to complete any Required Repairs under Section 4.1(a) of this Agreement that have not
been completed at Closing, nor shall such releases operate lo release the AEA from any liabilities, claims or
expenses with respect to claims or potential claims that AEA failed to disclose in breach of AEA"s affirmative
representation made under Section 4.11c) of this Agreement. The JAA shall have the obligation to obtain such
releases from the Purchasing Utilities and deliver the same to the AEA and the State on or prior to the Closing
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Date. The parlies acknowledge that die JAA has provided such a release to the AEA and the State of Alaska in
Section 4.2 of this Agreement.

Section 3.4 FERC Approval. The parties acknowledge and agree that the parties’ respective
obligations to close the transactions contemplated by this Agreement is subject to the sale transaction receiving
all necessary' final approvals from FERC. The JAA shall have the primary' responsibility’ for obtaining
necessary- FERC approvals, and the AEA shall use its best efforts to assure timely action by the State that is
necessary' to support the JAA’s compliance with FERC regulations and requirements related to securing and

finalizing such approvals.

Section 3.5 Subject to Appropriation. The parties acknowledge and agree that in addition to any
other conditions related to financial obligations of the AEA hereunder or under the Legislation or the MOU, all
such financial obligations arc subject to the AEA receiving sufficient and lawful appropriations with respect to
such obligations. The AEA shall use its best efforts lo secure sufficient and lawful appropriations to support

its obligations hereunder.

ARTICLE IV
CONDITION OF PROPERTY

Section 4.1 Required Repairs/Pending and Potential Claims.  (a) The AEA
acknowledges and agrees that it is responsible for completing in a manner satisfactory to the JAA L ose repairs
previously identified at the Swan Lake and Terror Lake Facilities, which repairs are described on Schedule
4.1-A. Additionally, the AEA acknowledges that it is required to make any additional Project repairs required
under the Insurance Agreement that are identified prior to the Closing Date, which repairs shall be described in
an appropriate amendment to Schedule 4.1-A executed by the parties. On or before tiie Closing Date, the
parties shall execute an agreement with respect to the satisfaction of the AEA’s repair obligations pursuant to
this Section 4.1(a). This agreement shall, inter alia, (i) allocate responsibility for securing engineering and
construction sendees with respect to the required repairs; (ii) assign responsibility for oversight and approval
of the required repairs, (iii) include a commitment of an agreed-upon level of funding for completing the
required repairs, (iv) provide for release of AEA from any further repair obligations. The agreement, together
with any related documentation with respect to the satisfaction of the AEA’s repair obligations, shall be
included as part of Schedule 4.1-A. The JAA acknowledges and agrees that, except for the repair obligations
that will be satisfied pursuant to the agreement included as part of Schedule 4.1-A. all other repairs with
respect to the Project arc the responsibility of the JAA, and the JAA assumes all risk of ioss with respect lo ail

dier repairs and of the Project, whether the necessity for such other repairs arises before or after the Closing

Date.

(b) The parties, the Purchasing Utilities, and TBPA shall Mnily prepare a listing and
description as Schedule 4.1-H of any pending litigation or other proceedings or actions involving claims of any
kind asserted against the AEA or the State with respect to the Project arising prior to the Closing Date by any
panics oilier llian the JAA, the Purchasing Utilities, TBPA, Ketchikan Electric Company. Alaska Power
Telephone, or Cape Fox Native Corporation, together with any potential claims ofany land with respect to the
Project which the AEA and the JAA currently believes prior to the Closing Date there arc grounds on which a
claim could be asserted, maintained, and result in the successful recovery against the AEA by parties other
llian the JAA, the Purchasing Utilities, TBPA, Ketchikan Electric Company, Alaska Power <t Telephone, or

Cape Fox Native Corporation.
(c) The AEA shall affirmatively represent to the JAA on the Closing Dale that, to the
actual knowledge of AEA/AIDEA’S key employees related to the Projects, that AEA has not intentionally

failed to disclose to the JAA known material claims or potential claims against the AEA or the State with
respect to the Project, that should have been lis<ed on Schedule 4.1-B, and that AEA/AIDEA’s key employees
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related to the Projects believe there are substantial grounds for the third-paity(ies) to obtain a material recovery
against the AEA. The AEA representation made under this section 4.1(c) shall specifically exclude, and have
no application towards, any claim or potential claim that (1) the JAA, the Purchasing Utilities, or the TBPA, or
any employee, agent, representative, attorney, contractcc, or affiliate of the JAA. the Purchasing Utilities, or
the TBPA. has actual or constructive notice, (2) arises from or relates to title to land, or (3) arises from or
relates to the Purchasing Utilities” or TBPA’s operation or maintenance ot the Project or any Project Asset.
The JAA, Purchasing Utilities, and TBPA shall affirmatively represent at Closing that they have undertaken a
diligent investigation and inquiry of the Projects and documents related to the Projects in an attempt to
discover any grounds for claims or potential claims with respect to the Projects. Any action that includes any
claim or allegation regarding this Section 4.1(c) of this Agreement shall be venued exclusively in the State of

Alaska, Third Judicial District at Anchorage.

Section 4.2 Project Condition/Release of Claims. Except for the AEA’s responsibility to
complete those repairs described on Schedule 4.1-A | the AEA hereby disclaims any and all warranties or
representations of any kind whatsoever, express or implied, with respect to the condition of or claims related to
the Project, and the AEA makes no representations or warranties (express or implied) with respect to, and shall
have no liability to the JAA or the Purchasing Utilities for the condition of. the Project, including without
limitation the presence of any Hazardous Substances, and the JAA on its behalfand on behalf of its successors
and assigns hereby releases and waives any and all claims, whe'her legal, equitable, or otherwise, whether
known or unknown, which tiie JAA iias or may have against the AEA or the State of Alaska or any agency or
instrumentality thereof with respect to the condition of the Project, including without limitation claims
pertaining to the presence of any Hazardous Substances, or claims under the PSA or the Insurance Agreement.

The release set forth in this Section 4.2 shall take effect on the Closing Date.

The JAA acknowledges lo the AEA that the JAA has had the opportunity as of the Closing to fully
inspect the Project, that the JAA has conducted or will conduct prior to the Closing such due diligence
activities as the JAA deems appropriate with respect to the Project and with respect to the identification and
sufficiency of the Project Assets, and that the JAA is purchasing the Project and accepting the Project and
Project Assets AS IS, WITH ALL FAULTS, and that the JAA assumes the responsibility and risks of all
defects and conditions other than the AEA’s obligation to complete those repairs described on Schedule 4.1-A
hereto, including such defects and conditions, if any, that cannot be observed by casual inspection.

The limitations on liability contained in this Section 4.2 have been specifically negotiated by the
parties. It is expressly agreed that these limitations on liability constitute a condition precedent to the AEA’s
obligation to sell the Project to the JAA, and to provide for the other terms and conditions of this Agreement,
and that the AEA would not be willing to sell the Project to the JAA or enter into this Agreement in the
absence of such limitations on liability. These limitations on liability shall survive Closing and remain in full
force and effect there.".fie; and shall not merge into the deeds, bills of sale or other conveyance, transfer or
assignment documents or instrumcn... to be delivered to the JAA hereunder, and shall be binding upon the JAA
and its successors and assigns, Further, the AEA assumes no liability with respect to, and makes no
representation or warranty, whether express or implied, regarding the merchantability or suitability of any
portion ol the Project or the fitness or adequacy of the Piojecl for any particular or intended purpose or for the
uses contemplated or proposed by the JAA. This release is solely for the benefit of the AEA and the State of
Alaska and *nn release any vendor or contractor of me AEA from its warranty obligations that are related

to the Project.

For purposes of this Section 4.2 and Section 1.3. the term "Hazardous Substances" means any
fiammables, explosives, radioactive materials, crude or refined petroleum, pollutants, contaminants, or any
hazardous, toxic, or dangerous waste, substance, or material, including asbestos, defined as such in (or for
purposes of) the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C.A. Sec.
9601 et. seq.). any so-called “Superfund” o~ “Supcrlien” law, or any other Environmental Law, including, but
not limited to, Alaska Statutes Title 46. Chapters .03, .OXana .09, as now or at anv time liereaftci in effect. For
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purposes of this Section 4.2, the term “Environmental Law” means any Federal, state, or local laws,
ordinances, codes, regulations, rules, orders, or decrees, relating to, or imposing liability or standards of

conduct concerning the treatment, storage, use or disposal ofany Hazardous Substances.

Section 4.3 Indemnity by the JAA.

4.3.1 Indemnification: Generally, The JAA shall save, protect, defend, indemnify and hold
harmless the AEA and all of its officers, directors, employees and agents from and against any and all
demands, claims, causes of action (whether in the nature of an action for damages, indemnity, contribution,
government cost recovery or otherwise), actions, damages, fines, penalties, judgments, costs and expenses
(including without limitation costs of defense, settlement and reasonable attorney’s fees), charges, forfeitures,
liens, liabilities or losses of any nature or kind whatsoever, whether known or unknown, including, but not
limited to, personal injury, property damage and wrongful death, arising or resulting directly or indirectly
from, or in any way connected with the JAA, the PSA, the Insurance Agreement, the indemnification
Agreement between the AEA and Ketchikan Electric Company, dated June 22, 1998, the various Memoranda
of Understanding entered into between the AEA and the Four Dam Pool Project Management Committee with
respect to the operation, maintenance and repair of the Project, or the Project arising after the Closing Date.
Such right of indemnification shall not extend, however, to claims asserted against the AEA or any of its
officers, directors, employees and agents that AEA failed to disclose in breach of AEA’s affirmative

representation made under Section 4.1(c) of this Agreement.

4.3.2  Indemnification: Hazardous Substances. Without limiting the duty to indemnify as
provided in Section 4.3.1, the JAA shall save, protect, defend, indemnify and hold harmless the AEA from any
and all demands, claims, causes of action, actions, damages, fines, penalties, judgments, costs and expenses,
charges, forfeitures, liens, liabilities or losses of any nature and kind whatsoever, which arise after Closing
from or in connection with the presence or suspected presence of Hazardous Substances in the soil,
groundwater, or otherwise on, above or in the Project, or otherwise generating from the Project. This
indemnification includes, without limitation, costs incurred in connection with any investigation of site
conditions or any clean-up, remedial, removal, or restoration work required by any federal, state, or local

government agency or political subdivision.

4.3.3  Indemnification: Other Sources. The riglw jf indemnification provided in Sections
43 1and 4.3.2. only as they relate to accidents, events, or occurrences prior to January 31, 2002 (the 'AEA
Rights of Indeinnity/Prc-Closing’) shall not relieve any insurer which has provided insurance to the AEA as an
additional insured on a third party’s policy of insurance or any other indemnitor of the AEA, its officers,
diicctors, employees and agents, of any obligation of such insurer or indemnitor lo insure, defend, indemnify
or pay losses on behalf of the AEA, its officers, directors, employees and agents lor claims arising out of
accidents, events or occurrences prior to January 31, 2002 related to the Project (hereinafter the 'Uther
Insurance/Indemnity’). In the event that there is Other insurance/indemnity applicable to a claim or lawsuit
which is subject to the aEA Rights of Indemnity/Pre-Closing, such Otliei Insurance/Indemnity snail he
primary and the AEA Rights of Indemnity/Pre-Closing shall be excess and not contributory; provided,
however, that if such Other Insurance/Indemnity fails or refuses to provide insurance or indemnity to the ALA,
its officers, directors, employees and agents, then the JAA will provide the ALA Rights of Indemnity/Pre-
Closing and be subrogated to any and all rights of the ALA, its officers, directors, employees and agents

against such Other insurance "Indemnity.

Section 4.4 Conduct Prior to Closing.

(a) Except as otherwise permitted by this Agreement or with the prior written consent of
the JAA, prior to the Closing the ALA shall not: (i) mortgage, pledge, otherwise encumber or subject to lien
any of the Project Assets or commit to do any of the foregoing; (ii) dispose of. or agree to dirposc of, any of
the Project Assets or lease or license to others, or agree so to lease or license, any of the Project Assets or make
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any commitment to do the same; (iii) physically relocate or remove any Project Assets to tiny other location, ot
(iv) agree or commit to do any of the foregoing.

(b)
the JAA, prior to the Closing the AEA shall: (i) not cancel or change any existing policy of insurance

(including self-insurance) or fidelity bond related to the Project Assets, or any policy or bord providing
substantially the same coverage, unless replaced by a policy or bond providing substantially the srmc coverage
or such cancellation or change is effective only on the Closing, and not change in any respect to currently
existing policies and practices with respect to the maintenance of self-insurance reserves allocable to the AEA,;

(ii) advise the JAA in writing of any adverse change or any event, occurrence or circumstance which are likely
to cause an adverse change n the condition or operation of the Project Assets or measurably affect the va'ue of

the Project Assets, including the value of the FERC licenses; and (iii) preserve all records related to the Project

Assets.

(c) The JAA acknowledges its association with the Purchasing Utilities
Power Authority which entities operate and otherwise use the Project and Project Assets. The JAA
acknowledges and agrees that this Section 4.4 imposes no obligation on the AEA regarding (i) the operation,

use, physical relocation or removal, encumbrance (by mortgage, pledge, lien or otherwise), disposal, lease, or
license of the Project or Project Assets, or agreement or commitment regarding any of the foregoing, by a

Purchasing Utility or TBPA, (ii) notwithstanding Section 4.4(b), advising the JAA in writing of any adverse
change or any event, occurrence or ci.cumstnnce related to the condition or operation of the Project or Project

Assets that are otherwise known to a Purchasing Utility or TBPA, or (iii) preserving any record under the
control ofa P casing Utility or TBPA.

ARTICLE V
CLOSING

Section 5.1 Closing.

5.1.1  Closing Date. The closing of the transactions contemplated by this Agreement (the
"Closing") shall occur on a dale, time and place mutually agreeable to the parties after all of the conditions
precedent to each panics’ obligation to close has been satisfied; provided that, in any event the Closing shall
occur on or hofnrp March ) 2002. unless the date is extended bv mutual agreement of the parties. The actual

date on which the C "sine occurs is lieicin described generally as the “Closing Date.”

512  Closing Agent. Upon mutual agreement of the parties, the Closing may be
completed through escrow, with an escrow closing agent acceptable to both parties, and with the parties

equally sharing the costs of such closing escrow agent.

Section 5.2 Conditions to F.ncii Party’s Obligations In Effect the Closing. The respective
obligations of the ALA and the JAA to effect the sale and purchase of the Project and the Project Assets shall
he subject to ihe fulfillment at or prior to the Closing of tiie following conditions;

(a) there shall not be in effect on the Closing Date any order, regulation or law
restraining, enjoining or otherwise prohibiting or making illegal or materially adversely affecting the
consummation of any of the transactions coniempla'ed by this Agreement, the Financing Agreement or any

documents or instruments related thereto;

(b) each of the Purchasing Utilities shall have taken all necessary and appropriate actions
through their respective governing bodies or otherwise to approve, authorize and direct the JAA to complete
ihe purchase of the Project and the Project Assets, the financing of such sale and consummate all transactions

and other matters related thereto;

Page 10 - Agreement for ihe Purchase and Sale

Except as otherwise permitted by this Agreement or with the prior written consent of

and Thomas Bay



(c) the AEA shall have taken all necessary and appropriate actions through its Board of

Directors or otherwise to approve, authorize and direct the completion of the sale of ihe Project and the
Transfer of the Project Assets and the consummation of all transactions and other matters related thereto; and

(d) all governmental consents and approvals for the consummation of the sale and
purchase of the Project and the Transfer of Project Assets as contemplated by the terms of this Agreement, and
by the urins of the indenture, loan agreement or other agreements) entered into with the AIDEA to finance the
purchase of the Project and any documents or instruments related thereto shall have been obtained, other than
those consents and approvals that the JAA determines would not, in the aggregate, have a material adverse

affect on the ability ofthe JAA to own and operate the Project.
Section 5.2.1  Conditions to Obligation of the JAA to Effect the Closing. The obligation of the
JAA to effect the sale and purchase of the Project and the Project Assets shall be subject to the fulfillment at or
prior to the Closing of the following conditions:
(a) The Financing Agreement containing financing terms, conditions and covenants

acceptable lo the JAA shall have been negotiated, executed end delivered by the JAA and the AIDEA, or ether
financing upon terms and conditions satisfactory to the JAA si " have been obtained;

(b) All conveyance and transfer documents related to the sale, conveyance, transfer,
assignment and delivery to the JAA of the Project and the Project Assets required by Section 1.4 hereof shall
have been approved by all applicable regulatory authorities and shall have been executed and delivered to the
JAA or the designated escrow closing agent by the AEA and each of the other necessary transferor parties;

(c) The attachment to this Agreement of the Project Asset Lists, and ali other Schedules
and Exhibits to this Agreement, each in form and substance satisfactory' to the JAA;

(u) Unless approved by the JAA, the Purchase Price shall not have increased (as a result
of an adjustment in the Purchase Price pursuant lo Section 2.2 hereof) to an amount in excess of Seventy-Three
Million Dollars ($73,001),000);

(s) Unless approved bv tin* IA A no material losses to the Project shall have occurred;

(f) The resolution, to the saiisfaction of the JAA and each ofthe Purchasing Utilities, in
their reasonable discretion, of all litigation involving claims by Ketchikan Electric Company against the City
of Ketchikan or challenging the validity of any orders issued by FERC with respect to the Project or any of the

Facilities;
(9) The resolution, to the satisfaction of the JAA and each uf the Purchasing Utilities, in
their reasonable discretion, of ali material i *ues related to the governmental or other tax-exempt status of the

JAA for Federal income tax purposes;
(h) The release of all claims of the AEA in or to any amounts on deposit in ot
attributable to the Project K&R Fund,;
(i) Ihe delivery to the JAA of a written release of all claims in and rights to the balance
of the Initial Project Revenue Fund as required by Section 1.5 in form and substance satisfactory to the JAA;

() Tiie excciith” and delivery to the JAA of a Closing Certificate by a duly authorized

officer of the AEA, to the effect that, to such officer's knowledge the representations and warranties of the
AEA set forth in Section 7.2 of this Agreement and the other Closing documents are true and correct in all
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material respects as of the Closing Date and that all conditions to the obligations of the AEA to effect the
Closing have been satisfied or appropriately waived by the AEA; and

(k) The delivery to the JAA or an opinion of counsel to the AEA from the State of
Alaska Attorney General’s Office substantially in the form of Exhioit A attached hereto.

(I Acceptance of Schedule 4.1-B (the list of known claims and potential claims) by the
JAA, in its reasonable discretion.
Section 5.2.2.  Conditions to Obligation of the AEA to Effect the Closing. The obligation of the
AEA to effect the sale and purchase of the Project and the Project Assets shall be subject to the fulfillment at
or prior to the Closing of the following conditions:

(a) The payment of the Purchase Price to the AEA or the designated escrow closing

agent;
(b) The execution and delivery' by the JAA lo the AEA or the designated escrow closing
agent ofall conveyance and transfer documents required by Section 14 hereofto which the JAA is a party;

(c) The attachment to this Agreement of the Project Asset Lists, and all other Schedules
and Exhibits to this Agreement, each in form and substance satisfactory to the AEA;

(d) The execution and delivery to the AEA by each of the Purchasing Utilities of
sufficient written releases in form and substance satisfactory to the AEA as required by Section 3.3 hereof;

(e) The execution and delivery to the AEA of a Closing Certificate by a duly authorized
officer of the JAA to the effect that, to such officer’s knowledge the representations and warranties of the JAA
set forth in Section 7.1 of this Agreement and the other Closing Documents are true and correct in all material
respects as of the Closing Date and that all conditior: to the obligations of the JAA to effect the Closing have

been satisfied or appropriately waived by the JAA; and

(0 The delivery to the AEA of an opinion 0f counsel to the JAA from Ater Wynne LLP
o substantially in »» form of F-xhihit H attached hereto.

Section 5.3 Closing Costs.

5.3.1 AEA Closing Costs. Unless otherwise expressly agreed to oy the parties, the AEA
shall pay the following Closing costs* (i) AFV's own attorney fees; (i) ALA internal costs related to this
transaction; (iii) any AEA consultant iuM5 related to the Project Asset Lists to be prepared pursuant to Section
1.3 hereof; (iv) any costs or fees of DNR related to Project Asset transfers of State land interests that were the
subject of public notice published by DNR in August 2001 and of water lights: and (v) one-half (/) of any

recording or escrow closing agent fees.

5.3.2  JAA Closing Costs. Unless otherwise expressly agreed to by the parties, the JAA
shall pay the following Closing costs: (i) JAA’s own attorney fees; (ii) JAA internal costs related to this
transaction; (iii) costs of JAA’s third-party consultants and other costs related to the JAA’s due diligence and
the Project Asset Lists lo be prepared pursuant to Section 1J hereof; (iv) costs related to any FERC or any
other regulatory body approvals (other than costs or fees of DNR related to Project Asset transfers of State
land interests that were the subject of public notice published by DNR in August 2001 and of water rights); (v)
costs or fees of DNR related to Project Asset transfers of State laud interests that were not the subject of public
notice published by DNR in August 2001 (ALA will use its best efforts to ensure that any such fees shall be

reasonable in amount) and (vi) one-half (7:) of any recording or escow closing agent fees.
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Section 5.4 Possession. The JAA shall obtain possession of the Project and all Project Assets at

Closing.

ARTICLE VI
POST-CLOSING PROVISIONS

Section 6.1 Restriction on Subsequent Sale of Project. The parties acknowledge and agree that
the conveyance and transfer of the Project Assets shall be subject to the restrictions on the subsequent sale of
Project Assets as provided for in Section 15(a) of Chapter 6U SLA 2000 and Section 2 of the Amendment to
the MOU. All conveyance, transfer and assignment documents and instruments shall incorporate such

restrictions.

Section 6.2 Compliance with Financing Documents. Subsequent to Closing, the JAA will timely
and fully comply with the Financing Agreement and all other financing documents entered into in conjunction
with the Closing to finance the payment of the Purchase Price.

Section 6.3 Project Maintenance rind Operation. Subsequent to Closing, the JAA shall at all
times maintain and operate the Project in accordance with prudent utility practices, in addition, the JAA shall
produce and maintain adequate records in accordance with prudent utility practices with respect lo its operation

and maintenance of the Project.

Section 6.4 Further Assurances. In addition to the acts and deeds recited herein and
contemplated to be performed, executed and/or delivered by either party at Closing, each party agrees to
perform, execute and deliver, without further consideration, but without any obligation to incur any additional

liability or any obligation to pay fees or costs payable to third panics, on or after the Closing, further
documents, acts and assure, ccs as may be reasonably necessary to consummate the transactions contemplated

hereby or to further perfect the conveyance and transfer of the Project and the Project Assets (including any
Project Assets identified subsequent to the Closing) to the JAA

Section 6,5 Insurance Premium Rebates. Following Closing, the AEA shall pay to the JAA
expeditiously upon receipt of the same, an amount equal to the amount of all premium rebates received by the
AEA with respect to the cancellation of insurance policies identified on the Insurance Policy List and not

assigned to the JAA as part of the Transfer at Closing.

Section 6.6 Soujhca't Intertie. Tiie parties acknowledge and agree that the construc’ion of the
Southeast Iritertie connecting the Lake Tyee and Swan Lake Facilities is anticipated to increase Project
revenues because the Southeast Intertie will enable Lake Tyee excess energy and capacity to be sold to the
City of Ketchikan, d/b a Ketchikan Public Utilities (KPU) to the extent ol KPU’s needs, as is required under
the Power Sales Agreement. The parties ate committed to support the consti ction and operation ol the
Southeast Intertic if it is demonstrated to be feasible, and to support additional federal funding therefor as

provided in the MOU.

ARTICLE VI
REPRESENTATIONS AND WARRANTIES

Section /.1 Representations and Warranties of the 1AA. lhe JAA represents and Warrants to,

and agrees with the Al A as follows:

(a) The JAA isa joint u*tio:i agency organized under the authority of AS 42.45.303 ¢ AS
42 45.520. which is duly organized, validly xisti.ie. and m good standing under the laws of the State of
Alaska The JAA has the lull power and authority to carry on in business as presently conducted and to own
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anil operate its assets, properties and business.

(b) The JAA lias all requisite power and authority to execute and perform this

Agreement and to consummate the transactions contemplated by tiiis Agreement. On the Closing Date, the
execution and delivery of this Agreement and all the transactions provided for in this Agreement shall have

been duly authorized by proper proceedings and will be in all respects legally binding upon the JAA.

(c) The party executing this Agreement on behalfof the JAA is duly authorized to do so,
and upon execution hereof the Agreement will be enforceable against the JAA in accordance with its terms.

(d) The JAA is not subject to any restriction contained in any law, regulation, joint
action agency agreement, charter, bylaw, partnership or similar agreement, mortgage, lien, lease, agreement,
instrument, order, judgment or decree which would prevent the consummation of the transactions

contemplated by this Agreement.

(e) The representations and warranties of the JAA contained in this Agreement shall be

true on and as of the Closing Dale with the same effect as though such representations and warranties had been
made on and as of such date, and each and all of the agreements and conditions to be performed or observed by
the JAA on or before the Closing Date pursuant to the terms hereof shall have been duly performed or

observed.

(0 As ofthe Closing Date, the JAA has fully inspected the Project and conducted all due
diligence the JAA deems necessary or is otherwise prudent to determine or conlirm (i) the condition of the
Project; (ii) that the JAA is obtaining all necessary right, title and interest in and to the Project Assets to own
and operate the Project; and (iii) that the Project can continue lo he operated successfully and in accordance

with prudent utility practices'.

fg) As of the Closing Date, all necessary approvals and consents from the Purchasing
[ hilities in conjunction with this transaction have been duly and properly obtained.

Section 7,2 Representations and Warranties of the AFA. The AKA represents and warrants to.
and agrees with, the JAA as follows:

(a) The AKA is a public corporation of the State ot Alaska m the Department or
Community and Economic Development but with separate and independent legal existence created under AS
+td.S3.020, The ALA has full power and authority to earn- on its business as presently conducted and to own

and operate its assets, properties and business.

(b) The AKA has all requisite power and authority to execute and perform this
Agreement and to consummate the transactions contemplated by this Agreement. On the Closing Date, the
execution and delivery of this Agreement and all the transactions provided for in this Agreement shall have
been July authorized by proper proceedings and will be in all respects legally binding upon the AKA.

(r> Ihe party executing this Agreement on behalf of the AKA is duly authorized to do
.

id) Ihe AKA is not subject to arts restriction contained in any AKA statute (AS «J.Slj,

AKA regulation or bylaw or. to .is knowledge alter reasonable inquiry, any other statute or any regulation or
any agreement, mortgage, lien, lease, instrument, order, judgment or decree which would prevent the

consummation of ihe transactions contemplated by this Agreement.

<g) The representations and warranties of the AKA contained in this Agreement shall be
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true mi and as of the Closing Date with the same effect as though such representations and warranties had been
made on and as of such date, and each and all of the agreements and conditions to he performed or observed by
the AKA on or before the Closing Date pursuant to the terms hereof shall have been duly performed or

observed,

ARTICLE VIII
GENERAL PROVISIONS

Section 8.1 Assinnment. Except for an assignment to one or more of the Purchasing Utilities that
is authorized by the Legislation, the JAA shall not assign or otherwise transfer its rights under this Agreement.
No such assignment slta’ be effective, however, without the assignee first assuming all of the obligations of
the assignor under this Agreement. Any assignment or transfer in violation hereof shall be null and void and
of no force or effect. The AEA may assign its interest in this Agreement to any successor agency of the State
of Alaska in accordance with State law; provided that such assignment docs not diminish the obligations of the
AEA ora successor agency of the State of Alaska to the JAA as specified herein.

Section 8.2 Nonmerccr. All of the terms and provisions of this Agreement, including, hut not
limited to. the representations and warranties, the disclaimer and release of claims in Section 4.2, shall not
merge in, but shall survive, the Closing of the transaction contemplated hereunder and the deeds, bills of sale
and other conveyance, transfer and assignment documents to be delivered pursuant hereto.

Section 8.3 Notices. Except as otherwise expressly provided in this Agreement, any notice,
request, approval, consent, demand, or other communication required or permitted to be given by either party
to the other hereunder shall be in writing and shall be deemed delivered upon receipt if personally delivered,
upon confirmation of successful transmission if sent via facsimile, or li\e (5) days alter deposit in the United
States mail, postage prepaid, certified mail, and addressed as set forth below if mailed, or at such other address

as such party shall have last designated by notice to the other.

If lo the ALA: Alaska Energy Auliiority
813 West Northern Lights Boulevard
Anchorage, Alaska 99503
Attention: Executive Director
Telephone No.: (907) 269-3000
lacsimiie No.: (90/j zov-jO-t i

With a copy hv first class mall

and facsimile to: Brian Bjorkqui.st, Esq.

Assistant Attorney General

State of Alaska

Department off aw

1031 West fourth Avenue, Suite 200
Anchorage, Alaska 99501

Telephone No.: (907) 269-5100
facsimile No.: (907)258-4978

With an additional copy by firstyfisym.iij

ind facsimile to:
Keith l.aufcr. Esq.

Foster Pepper Rubini & Reeses. LI C
1007 West Third Avenue, Suite 100
Anchorage. Alaska 99501

Telephone No.: (907) 222-7118
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Facsimile No.: (907) 222-7198

Ifto the JAA: Four Dam Pool Power Agency
P.0. Box 329 - 1] South Nordic Drive

Petersburg, Alaska 99833
Attention: Dennis Lewis, Chairman

Telephone No.: (907) 772-4203
Facsimile No.: (907) 772-9287

With a copy bv first class mail

and facsimile to: Ronald L. Saxton, Esg.

Atcr Wynne LLP

222 S\V Columbia. Suite 1800
Portland, Or 97201

Telephone No.: (503) 226-1191
Facsimile No.: (503) 226-0079

Section 8.4 Intentionally left blank.

Section 8.5 Ciovcrning Law/Disputes. This Agreement and the rights of the parties under it shall
be governed by and construed in all respects in accordance with the laws of the State of Alaska.

Section 8.6 Waiver. Any waiver must be in writing, and any waiver by any party of a breach of
any provision of this Agreement shall not operate as ot be construed to be a waiver of any other breach of that
provision or of any breach of any other provision of this Agreement. The failure ofa party’to insist upon strict
adherence to any term of this Agreement on one or more occasions shall not be considered a waiver or deprive
that party of the right thereafter to insist upon strict adherence to that term or any other term of this Agreement.

All remedies ofthe parties shall be cumulative.

Section 8.7 Amendments. This Agreement shall not be altered, modified, or otherwise amended
except by an instrument in writing signed bv all parlies.

Section 8.8 No Partnership. Joint Venture. Etc. Nothing in this Agreement shall be intended or
deemed to create a partnership, joint venture, association, or other similar relationship between the panics

hereto.

Section 8.9 No Third Party Beneficiaries, This Agreement does not create, and shall not be

construed to create, any rights enforceable by any person not a party to this Agreement. Nothing in this
Agreement is intended to relieve or discharge the obligation or liability of any third person to any party, nor

give any third person any right of subrogation or action against any party.

section s.10  sevenibiiitv. ifany provision of this Agicement or any application thereof ska!! be
held invalid, illegal or unenforceable, the remainder of this Agreement or any other application of such

provision shall not be affected thereby.

Section 8.11  Headings. litlc, section and paragraph headings used in this Agreement arc for the
convenience and reference ot the parties only and in no way define, limit, extend or describe the scope of this
Agreement or the intent of any of the provisions hereof.

Section 8,12 <(instruction. This Agreement has been negotiated by the parties and their respective

legal counsel. .viJ the parties specifically agree that any legal or equitable principles that might require the
construction of this Agreement or any provision of this Agreement against the party drafting will not apply in
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any construction or interpretation of this Agreement.

Section 8.13  Time of the Essence. Time is of the essence in the performance of this Agreement.

Section 8.14  Appendices. Attachments. Schedules and Exhibits. The Appendices, Attachments,
Schedules and Exhibits attached hereto arc an integral part of this Agreement and are incorporated herein by

reference.

Section 8.15  Expenses. Each party shall bear its own expenses incident to the negotiation,
preparation and execution of this Agreement and the transaction documents to be entered into pursuant to this

Agreement.

Section S.16  Counterparts. For the convenience of the parties hereto, this Agreement may be
executed in one or more counterparts, including by facsimile signature, each identical to the other, so long as
the counterparts in a set contain the signatures (and acknowledgements) of all the patties to this Agreement.

Section S.17  Termination of Sale and Purchase. The AEA and the JAA shall each have the right
to terminate the sale and purchase of the Project at any time upon making specific written findings concluding
that one or more conditions to its obligation to effect the Closing on or before March 1, 2002 has not and
cannot with reasonable diligence and effort be fulfilled at or prior to the Closing. Notice of termination
pursuant to this Section 8.17 shall be made in writing and shall set forth the specific findings supporting
termination. The parties shall promptly meet lo discuss the Notice, and the termination shall be effective five
(5) business days (excluding State of Alaska holidays) after that meeting unless Hie Notice is withdrawn by
mutual consent of the panics. In the event either party terminates this Agreement as provided it: this Section
8.17, neither party shall have any further rights, duties or obligations under this Agreement other than those

rights, duties or obligations which expressly or by their nature survive termination.

[REMAINDER OF PAGE INTENTIONALLY I.FIT BLANK]
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IN WITNESS WHEREOF, (lie parties have executed this Agreement effective as of the date first
hereinabove written.

ALASKA

Robert Poe, Jr.

Executive Director

THE FOUR

Chairman
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ACKNOWLEDGMENTS
(AS 9.63.050-A S 9.63.130)

STATE OF ALASKA )
~1);,/(  JUDICIAL DISTRICT )
VL 3cCH

The foregoing insimmcent was acknowledged before me this r) | day of 1Qoci/~,u' I.~200f, by
Robert Poe, Jr., Executive Director of the ALASKA ENERGY AUTHORITY, a public corpdration and

agency of the State of Alaska, on behalfof the public corporation and agency.

WITNESS my official handa n d . k * y e a r in this certificate first hereinabove written.

— >0, "SLIC . gxetary Public-inwjiJ for Alagka

© o ta, """ «*$/ exMv Commission Expires: a I Tcc
‘foFADf.- 7
\G 1%
STATE OF ALASKA --
x|
[Oii-rl  JUDICIAL DISTRICT )
Ac T

A f
The foregoing instrument was acknowledged before me this "> day of j.-i/ViL.»fj, 200h“bv
Dennis Lewis, Chairman of THE FOUR DAM POOL POWER AGENCY, ajoint action agency formed under
the authority of AS 42.45.300 - AS 42.45.320, on behalfofthejoint action agency.

WITNESS ntv official hand and sealtjiv.tk.iy*md vear in this certificate first hereinabove written,

- 8j>tarv Public'.irj and for Alaska
— 4§0)* U0UW * By Commission Expires:  C/// «JClj.J

i, myrr:-" N
% *IXVA
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Appendix A

Definitions

"AKA" means the Alaska Energy Authority, a public corporation and an agency of the State of Alaska.
“Additional Funds " has tiie meaning given to such term in Section 2.2,10f the Agreement.

"Agreement" means the Agreement for the Purchase and Sale of the Four Dam Pool Project, together
with all exhibits, schedules, appendices and attachments thereto, as the same may be amended or supplemented

from time to time in accordance with its terms by agreement of the parties thereto,
*AIDEA " means the Alaska Industrial Development and Export Authority, a public corporation and
an agency of the State of Alaska.

"Contract Claims and Warranty Claims List" means the listing of pending warranty claims and
potential warranty claims with respect to the Project attached to the Agreement as Schedule 1.3.2-B.

"Contracts List" means the Material Contracts List and the Contract Claims and Warranty Claims
List, collectively.

"Closing" means the closing of the transaction contemplated by this Agreement on a date, time and
place mutually agreeable to the parties, on or before March 1.2002.

"Closing Date " has the meaning given to such term in Section 5.1.1 of the Agreement.

"DAT?" means the State of Alaska Department of Natural Resources.

"Debt Service Payments" for purposes of Section 2.2.1 of this Agreement means those payments
actually made by the Purchasing Utilities to the AEA pursuant to Section 5(e) of the PSA.

nr "Facilities” mean she Swart Lake !!" drock’ctric Projert, the take Type Hydroelectric

Project, the Solomon Gulch Hydroelectric Project and the Terror I nke Hydroelectric Project, related auxiliary
facilities including, without limitation, all generation, transmission and substation facilities associated with

each such Project, either individually or collectively, and includes all Project Assets.

"FKRC" means the Federal Energy Regulatory Commission.

‘Financing Agreement" means the indenture, loan agreement and/or other agreements) entered into
between the JAA and the AIDEA to finance the purchase of she Project.

"Four Dam Pool Initial Project" ot "Project” means the Facilities, collectively.
“llacaidous Substance" has the meaning given to such term in Section 4.2 of the Agreement.

'Initial Protect Revenue Fund" means the Initial Project Revenue Fund established by the PMC
pursuant to Section 5(c) of the PSA.

'ILF Credit" means a credit against the Purchase Price in the amount of Five Million Dollars
($5,000,000) related to the rcappropriation of Intcrtic Loan Funds as described in Section 2.2.2 of the
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Agreement.

“Insurance Agreement” means the Amended Agreement for Satisfaction of Insurance Cost Payment
Obligation and Concerning Risk Allocation dated June 24, 1994 by and between the AEA and the PMC

pursuant to the PSA.

“Insurance Fund" means the Insurance Fund established by the AFA pursuant to the PSA and the
Insurance Agreement to provide for the payment of insurance and risk management costs.

“Insurance Policy List” means the listing of insurance policies for or related to the Project which are
part of the Project Assets and described in Section 1.2(e) of the Agreement and attached to the Agreement as
Schedule 1.3.4.

“Intcrtic loan Funds" mean the S20 million previously appropriated by the State to fund a portion of
the costs of the Southeast Intertie, as described in Section 7 of the MOU.

"JA-I" means The Four Dam Pool Power Agency, ajoint action agency formed under the authority of
AS 42.45.300 - AS 42.45.320 by the City of Ketchikan d/b/a Ketchikan Public Utilities, the City of Wrangell
d/b/a Wrangell Municipal Light and Power, the City of Petersburg d/b/a Petersburg Municipal Power and
Light, Copper Valley Electric Association, Inc., and Kodiak Electric Association, Inc.

"Legislation” means Chapters 60 and 75, SLA 2000, and Chapter 4, SLA 2001 enacted by the Alaska
State Legislature.

“Licenses and Permits List" means the listing of licenses and permits which arc part of the Project
Assets and described in Section 1.2(c) of the Agreement and attached to the Agreement as Schedule 1.3.3.

"Material Contracts List" means the listing of material contracts related lo the Project which tire part
of the Project Assets and described in Section 1.2(b) of the Agreement and attached to the Agreement as

Schedule 1,3.2-A.

"Mciiioicndi,;;; a/C;;Jersla;;Jd;:g " nr "MI?!/" means a Memorandum of Understanding between the

Purchasing Utilities and the AEA dated April !1, 2000, as amended by an Amendment to Memorandum of
Understanding between the Purchasing Utilities and the AEA dated May 30, 2000, copies of which arc

attached to the Agreement as Attachment | and Attachment 2. respectively.
"PMC" means the Four Dam Pool Project Management Committee established by Section 7 of the

PSA.

Personal Propern' I ist" means the listing of personal property, both tangible and intangible, which
arc part of the Project Assets and described in Section 1 2(a) of die Agreement and attached to the Agreement
as Schedule 1.3 1

"Project Assets" mean all of the real and personal property, contracts, contract rights and ('liter rights

and interests comprising the Project and which arc described in Sections 12 and 13 of the Agreement
including, without limitation, all real and personal property, contracts, contact rights and other rights and

interests described in detail in the Project Asset Lists.

'Project Asset Lists" mean the Real Property List, the Personal Property I jst, the Contracts I isi. the
Licenses and Permits List and the Insurance Policy last.
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"Project Documents " means originals or copies of all Project records including, without limitation,
plant accounting information, working papers, technical reports, maps, drawings, schedules and other
documents related to the ownership, operation, maintenance and licensing of the Project.

“Project R&R Fund" means the R&R Fund established by the PMC pursuant to Section 6 of the PSA.

"Prudent Utility Practices" means, at a particular time, those practices, methods, equipment and acts
then engaged in or approved by a significant portion of the electric utility industry and commonly used in
utility engineering and operations to design, construct, operate and maintain equipment similar to the facilities’
equipment consistent with good business practices, economy, reliability, safety and expedition, having due

regard for applicable codes.

"PSA" or "Long-Term Power Sales Agreement" means the Long-Term Power Sales Agreement
between the Purchasing Utilities and tire AEA effective October 2S, 1985, as currently amended and
supplemented.

"Purchase Price" means Seventv-Tlirce Million Dollars (S73.000.000), as such amount may be
adjusted as provided in Section 2.2 of the Agreement.
"Purchasing Utilities" mean the City of Ketchikan d/b/a Ketchikan Public Utilities, the City of

Wrangell d/b/a Wrangell Municipal Light and Power, the City' of Petersburg d/b/a Petersburg Municipal Power
and Light, Copper Valley Electric Association, Inc., and Kodiak Electric Association, Inc.

"Real Properly List" means the listing of real property interests that are part of theProjectAssets and
described in Section 1.2(d) of the Agreement and attached to the Agreement as Schedule 1..3.5.

"Required Repairs" mean the repairs and improvements to the Swan Lake and Terror | ake Facilities
described in Schedule 4.1:0 the Agreement.

"Southeast Intcrtic" means the proposed transmission intertic between lire Lake Tyee and Swan Lake
Facilities.

"TBPA" means the Thomas Hay Power Authority established bv the Citv of Petershurg and tire City
of Wrangell to operate the Lake Tyee Facility.

"Transfer" means the sale, conveyance, transfer, assignment and delivery of theProject and all

Project  Assets to the JAA inaccordance with the terms and conditions of the Agreement.
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Schedule 1.3.1

Personal Pronertv I-isl
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Schedule 1.3.2-B

Contract Claims and Warranty Claims List
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Schedule 1.3.3

Licenses and Permits List
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Schedule 1.3.4

Insurance Policy List



Schedule 1.3.5

Real Property List
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Schedule 1.7

FCC Licenses
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Frank H Murkowski P.O BOX 110001
Juneau, Alaska 9961 1-0001
(907) 465-3500
Fax (907) 465-3532
WWW.GOV.STATE.AK.US

Governor

oooooooooooo State of Alaska

OFFICE OF THE GOVERNOR
JUNEAU

March 30, 2005

The Honorable John Harris
Speaker of the House
Alaska State Legislature
State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Harris:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am
transmitting a bill relating to the calculation of the annual regulatory cost charge Re-
public utilities and pipeline carriers within the jurisdiction of the Regulatory

Commission of Alaska (RCA),

Currently, the operations of the RCA arc financed through a regulatory cost
charge collected from regulated public utilities and pipeline carriers in accordance
with AS 42.05.25J) and AS 42.06.286, which, under existing statute, may not exceed
.7 percent of the total adjusted gross revenue applicable to the regulated public:
utility and pipeline carrier sectors. The bill would increase that percentage to .9
percent for the fiscal years beginning July 1, 2005, July 1, 2006, and July 1, 2007,
to finance certain information system improvements within the RCA. The
improvements include the implementation of a case management system, a time
management system, and an interactive RCA website that would allow regulated
entities to electronically file forms and pleadings on-line.

Because it is anticipated that the information system improvements will result
in lower operating costs for the RCA, the bill would then reduce that .9 percent
maximum regulatory cost charge to the previous .7 percent level for the fiscal year
beginning July 1, 2008, and for subsequent fiscal years. This bill would not change
the existing maximum for the portion of the regulatory cost charge that finances
operations of the public advocacy function under AS 42.04.070(c) and
AS 44.23.020(c) within the Department of Law.

| urge your prompt and favorable action on this measure.

Sincerely vours,

Frank 11 Murkowski
Governor

Enclosure
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