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January 25, 2005

The Honorable John Harris
Speaker of the House
Alaska State Legislature
State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Harris:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am
transmitting a bill relating to the retaining of certain privileges of a parent in a
relinquishment and termination of a parent and child relationship proceeding,
relating to eligibility for Permanent Fund dividends for certain children in the
custody of the state, and relating to child in need of aid proceedings under AS 47.10
and juvenile delinquency proceedings under AS 47.12.

The bill wou’d add language to AS 25.23.180 to permit parents to relinquish
their parental rights to a child while retaining certain privileges, such as ongoing
communication or visitation with the child. This proposed amendment is in
response to a recent Alaska Supreme Court decision holding that current law
prohibits a parent from retaining any rights or privileges in a relinquishment. In
some cases, ongoing contact with the parent is in the child% best interest,
particularly in cases involving adoption by relatives or family acquaintances. Before
the Supreme Court’s decision, retention of privileges in relinquishments was a
common practice. The proposed amendment would authorize retained privileges in
appropriate cases.

The bill would add language to AS 43.23.005 to allow children who are placed
temporarily by the Department of Health and Social Services (DHSS) outside of the
state—in out-of-state treatment facilities, for exarnple--to maintain their eligibility for
Permanent Fund dividends. Some children require long-term treatment of a nature
that is currently unavailable in this state; such children are at risk of losing their
Permanent Fund dividend eligibility if they remain placed out of state for more than
a year and are unable to return to the state to meet permanent fund dividend
eligibility requirements. These Alaskan children should not lose the privilege of
dividend eligibility as a result of being placed by the DHSS in a treatment program
that is only available out-of-state.

The bill would add language to AS 47.10.020 to clarify that the court may
issue any orders necessary to aid the DHSS in its investigation of an allegation of
child abuse or neglect. Orders to aid DHSS are not prohibited by existing law;
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however, the proposed clarification would resolve any ambiguity regarding the
ability of judges to issue such orders.

The bill also would add a new provision to permit courts to dispense with
unnecessary and costly expert witness appearances in child in need of aid cases
involving parents who cannot be located or identified. Under existing federal law, in
order for a court to authorize the out-of-home placement of, or termination of
parental rights to, an Indian child, the court must consider the testimony of a
qualified expert witness. In cases involving a parent whose whereabouts remain
unknown despite a diligent search, this federal law would appear to require that an
expert witness be called solely to support the self-evident finding that placement of a
child with the parent who cannot be found is likely to place the child at risk of
harm. The proposed addition to AS 47.10 would permit a court to conclude, as a
matter of law, that the testimony of a qualified expert witness would support a
finding that placing the child with an absent parent would place a child at
substantial risk of serious harm. This provision will satisfy federal legal

requirements.

Finally, the bill would amend the definition of the term “mental health
professional” for purposes of child in need of aid and juvenile delinquency
proceedings. In order to authorize placement of children in secure residential
psychiatric treatment facilities, courts must hear the testimony of a “mental health
professional.” The current definition of that term, contained in AS 47.30.915,
excludes professionals who may be licensed to practice in other states, but not in
Alaska. The testimony of such professionals is often critical in cases involving
Alaska children who are already placed out of state by DHSS. Thus, expansion of
the existing definition is necessary to ensure that Alaska children who are placed
outside of this state receive the psychiatric treatment they need.

Each of the provisions of this bill constitutes a step toward making Alaska’s
children safer, healthier, and more secure, without unreasonably expanding

governmental powers.

| urge your prompt and favorable action on this measure.

Sincerely yours,

Frank H. Murkowski
Governor

Enclosure
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CSFOR HOUSE BILL NO. 114( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

0ffered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to proceedings regarding voluntary relinquishments and terminations
of a parent and child relationship; relating to eligibility for permanent fund dividends
for certain children in the custody of the state; relating to child-in-need-of-aid
proceedings, adoption proceedings, and juvenile delinquency proceedings; relating to
finding™ iii permanency hearings in rhild-in-need-of-aid proceedings; amending Rules 9
and 13, -Haska Adoption Rule* and Rules 17.2 and 18, Child in Need of Aid Rules; and

providing for an effective date.”

BEIT ANACTED BY THE LEGISLATURE OF THE STATE OF ALASKA.

*Section 1. AS 25.23.180 is amended by adding new subsections to read:
() In a relinquishment of parental rights executed under (a) of this section, a

parent may retain privileges with respect to the child, including the ability to have

future contact, communication, and visitation with the child. A retained privilege

must be stated with specificity in writing, and, not less than jft'days after the
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relinquishment is signed, the court may enter an order terminating parental rights if the
court finds that termination of parental rights under the terms of the agreement is in
the child's best interest. Ifa parent has retained one or more privileges, the court shall
incorporate the retained privileges into the termination order with a recommendation
that the retained privileges be incorporated in an adoption or legal guardianship
decree.

(k) A voluntary relinquishmen may not be withdrawn and a termination order
may not be vacated on the ground that a retained privilege has been withheld from the
relinquishing parent or that the relinquishing parent has been unable, for any reason, to
act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Civil
Procedure.

(/) After a termination order is entered, a person who has voluntarily
relinquished parental rights under this section may request a review hearing, upon a
showing of good cause, to seek enforcement or modification of or to vacate a privilege
retained in the termination order. The conn may modify, enforce, or vacate the
retained privilege if the court finds, by clear and convincing evidence, that it is in the
best interest of the child to do so.

(m) Alter a termination order is entered and before the entry of an adoption or
legal guardianship decree, a prospective adoptive parent or a guardian of the child may
request, after providing notice as specified under this subsection, that the court decline
to incorporate a privilege retained in a termination order and recommended for
incorporation in an adoption or guardianship decree under (j) of this section. If the
person who has relinquished parental rights to the child who is the subject of the
adoption or guardianship decree did not waive rights to notice of adoption under (b) of
this section, the request made under this subsection may only be considered after
providing at least 10 days' notice by certified mail to the last known address of the
person who has voluntarily relinquished parental rights to the child. The notice under
this subsection must describe the request and explain that the recipient of the notice
may submit a written affidavit to the court in support of or in opposition to the request.
The court may decline to incorporate a retained privilege if the person who retained

the privilege supports the request or if the court finds that it is in the child's best

CSHB 114( ) -
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interest.
(n) After a termination order is entered and before tbe entry of an adoption

order, a person who voluntarily relinquished parental rights to a child under this
section may request a review hearing, upon a showing of good cause, to vacate the
termination order and reinstate parental rights relating to that child. A court shall
vacate a termination order if the person shows, by clear and convincing evidence, that
reinstatement of parental rights is in the best interest of the child and that the person is
rehabilitated and capable of providing the care and guidance that will serve the moral,

emotional, mental, and physical welfare of the child

(0) A person seeking a review hearing under (m) or (n) of this section is
entitled to the appointment of an attorney to the same extent as if the parent's rights
had not been terminated in a child-in-need-of-aid proceeding.

* Sec. 2. AS 43.23.005(f) is amended to read:
() The [IN A TIME OF NATIONAL MILITARY EMERGENCY, THE

commissioner may waive the requirement of (a)(4) of this section for an individua

absent from the state

(1) in a time of national military emergency under military orders
while serving in the armed forces of the United States, or for the spouse and
dependents of that individual; or

(2) while in the custody of the Department of Health and Social
Services in accordance with a court order under AS 47.10 or AS 47.12 and placed
outside of the state by the Department of Health and Social Sendees for purposes
of medical or behavioral treatment.

*Sec. 3. AS 47.10.020(a) is amended to read:

(a) Whenever circumstances subject a child to the jurisdiction of the court
under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the information of the court to determine
whether the best interest.1 of the child require that further action be taken. The court
shall make the annom- nent on its own motion or at the request of a pr.-son or
agency having knowledge of the child's circumstances. If, under this subsection,

the court appoints a person or agency to make a preliminary inquiry and to report to it

5 CSHB 114( )
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or if the department is conducting an investigation of a rcrort of child abuse or
neglect, the court may issue any orders necessary to aid the person, the agency,
or the department in its investigation or in making the preliminary inquiry and
report. Upon [THEN, UPON THE] receipt of the report under this subsection, the
court may

(1) close the matter without a court hearing;

(2) determine whether the best interests of the child require that further

action be taken; or

(3) authorize the person or agency having knowledge of the facts of the

case to file with the court a petition setting out the facts.

*Sec. 4. As 47.10.020 is amended by adding a new subsection to read:

(e) Nothing in this section requires the department to obtain authorization

from the court before

(1) conducting an investigation of a report of child abuse or neglect; or

(2) filing a petition.

*Sec. 5. AS 47.10.080(/) is amended to read;

(7) Within 12 months after the date a child enters foster care as calculated
under AS 47.10.088(0, the court shall hold a permanency hearing. The hearing and
permanent plan developed in the hearing are governed by the following provisions:

(1) the persons entitled to be heard under AS 47.10.070 or under (lj of
this section are also entitled to be heard at the hearing ucld under this subsection;
(2) when establishing the permanent plan for the child, the court shall
make appropriate written findings, including findings related to whether
(A) and when the child should be returned to the parent or
guardian;
(B) the child should be placed for adoption or legal
guardianship and whether a petition fortermination of parentalrights should be

filed by the department: and
(C) the child should be placed in another planned, permanent

living arrangement and what steps are necessary toachieve the new

arrangement;

| CSHB 114( ) 4
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(3) if the court is unable to make a finding required under (2) of this
subsection, the court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the
court shall also make appropriate wri  n findings related to

(A) whether the depanment has made the reasonable efforts
required under AS 47.10.086 to offer appropriate family support services to
remedy the parent's or guardian's conduct or conditions in the home thai made
the child a child in need of aid under this chapter;

(E) whether the parent or guardian has made substantial
progress to remedy the parent's or guardian's conduct or conditions in the l.ome
that made the child a cnild in need of aid under this chapter; (AND)

(C) if the permanent plan is for the child to remain in out-of-
home-care, whether the child's out-of-home placement continues to he
appropriate and in the best interests of the child; and

(D) whether the department has made reasonable efforts to

finalize the permanent plan for the child;
(5) the court shall hold a hearing to review the permanent plan at lea
annually until successful implementation of the plan; if the plan approved by the court
changes after the nearing, the department shall promptly apply to the court for another
permanency hearing, and the court shall conduct the hearing within 30 days after
application by the department.
*Sec. 6. AS 47.10 is amended by adding a new section to read:
Sec. 47,10.089.  Voluntary relinquishment of parental rights and
responsibilities, (a) When a child is committed to the custody of the department
under AS 47.10.080(c)( 1) or (3) or released under AS 47.10.080(c)(2), the rights ofa
parent with respect to the child, including parental rights to control the child, to
withhold consent to an adoption, or to receive notice of a hearing on a petition for
adoption, may be voluntarily relinquished to the department and the relationship of
parent and child terminated in a proceeding as provided under this secuon.

(b) A voluntary relinquishment must be in writing and signed by a parent,

regardless of the age of the parent, in the presence of a representative of the
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department or in the presence of a court of competent jurisdiction with the knowledge
and approval of the department. A copy of the signed relinquishment shall be given to
the parent.

(c) A voluntary relinquishment may be withdrawn within i) days after it is
signed. The relinquishment is invalid unless the relinquishment contains the righ. of
withdrawal as specified under this subsection.

(a) A parent may retain privileges with respect to the child, including the

ability to have future contact, communication, and visitation with the child in a
A retained privilege must be in

voluntary relinquishment executed under this section.

writing and stated with specificity.
(e)Not less than \X days after a voluntary relinquishment is signed, the court

shall enter an order terminating parental rights if the court finds that termination of
parental rights under the terms of the relinquishment is in the child's best interest. Ifa
parent has retained one or more privileges under (d) of this section, the court shall
incorporate the retained privileges in the termination order with a recommendation
that the retained privileges be incorporated in an adoption or legal guardianship
decree.

(f) A voluntary relinquishment may not be withdrawn and a termination order
may not be vacated on the ground that a retained privilege has been withheld from the
relinquishing parent or that the relinquishing parent has been unable, for any reason, to
act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Civil
Procedure.

(g) After a termination order is entered, a person who has voluntarily
relinquished parental rights under this section may request a review hearing, upon a

showing of good cause, to seek nforcement or modification of or to vacate a privilege

retained in the termination order. The court may modify, enforce, or vacate the

retained privilege if the court finds, by clear and convincing evidence, that it is in the

best interest of the child to do so.

(h) After a termination order is entered and before the entry of an adoption or
legal guardianship lecree, a person who voluntarily relinquished parental rights to a

child under this section may request a review hearing, upon a showing of good cause,

CSHB 114( ) o
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to vacate the termination order and reinstate parental rights relating to that child. A
court shall vacate a termination order if the person shows, by clear and convincing
evidence, that reinstatement of parental rights is in the best interest of the child and
that the person is rehabilitated and capable of providing the care and guidance that will
serve the moral, emotional, mental, and physical welfare of the child.
) A person seeking a review hearing under (g) or (h) of this section is entitled
to the appointment of an attorney to the same extent as if the parent's rights had not
been terminated in a child-in-need-of-aid proceeding.
(J) After a termination order is entered and before the entry of an adoption or
legal guardianship decree, a prospective adoptive parent or a guardian of the child m y
request, after providing notice as specified under this subsection, that the court decline
to incorporate a privilege retained in a termination order and recommended for
incorporation in an adoption or guardianship decree under (e) of this section. If me
person who has relinquished parental rights to the child who is the subject of the
adoption or guardianship decree did not waive rights to notice of adoption under (a) of
this section, the request made under this subsection may only be considered after
providing at least 10 days' notice by certified mail to the last known address of the
person who has voluntarily relinquished parental rights to the child. The notice under
this subsection must describe the request and explain tha» the recipient of the notice
may submit a written affidavit to the court in support of or in opposition to the request.
Ihe court may decline to incorporate a retained privilege if the person who retained
the privilege supports the request or if the court finds that it is in the child's best
interest.
*Sec. 7. AS 47.10 isa; -.nded by adding a new section to read:
Sec. 47.1U.145.  Expert witness testimony regarding absent parent,

guardian, or custodian. If the court finds by clear and convincing evidence that a
parent, guardian, or custodian of a child cannot be located after a reasonable search for
the parent, guardian, or custodian has been conducted by the department, the court
may conclude that the testimony ofa qualified expert w'itness would support a finding
that continued custody of the child by the absent parent, guardian, or custodian is

likely to result in serious emotional or physical damage to the child.
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*Sec. 8. AS 47.10.990( 16) is amended to read:
(16) "mental health professional” has the meaning given in

a $47.30.915, except that, if the child is placed in another state hy the
department, "mental health professional” also includes a professional listed in
the definition of "mental health professional™ in AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed by a corresponding licensing
authority' to practice in the state in which the child is placed:

*5Sec. 9. AS 47.12.990(10) is amended to read:

(20) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the minor is placed in another state bv the

department, "mental health professional” also includes a professional listed in

the definition of "mental health professional” in AS 47.30.915 who is not licensed

to practice bv a board of this state but is licensed by a corresponding licensing
authority to practice in the state in which the minor is placed:

*5ec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules,

is amended to read:
(@) Form. A consent or relinquishment must be in writing and must include:
(D notice of the person's right to withdraw the consent or
relinquishment as provided by paragraphs (g) and (h) of this rule;
(2) the address and telephone number of the court in which the
adoption or relinquishment proceeding has or is expected to be filed,;
(3) astatement of the right to counsel as stated in Rule 8;
(4) a statement concerning whether or not any visitation rights or
other parental privileges are sought to be retained after the adoption;
(5) ifa consent, the information required in AS 25.23.060; and
(6) ifsigned by a parent, a statement of whether the parent is a minor.
*Sec. 1. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 9(g), Alaska Adoption Rules,

CSHB 114( ) 5
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is amended to read:
(g) Withdrawal of Consent or Relinquishment of a Non-Indian Child.
The parent of a non-Indian child may withdraw a consent or relinquishment by

notifying in writing the court, or the person or agency obtaining the consent or

relinquishment, within 10 days of the birth or signing of the consent or

relinquishment, whichever is later. Notification is tirnely if received or postmarked on
or before the last day of this time period. The parent may move the court to permit
withdrawal of the consent or relinquishment after the 10 day period pursuant to

AS 25.23.070 for a consent or AS 27.23.180(y) or AS 47.10.089(h) for a

relinquishment.

* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:

DIRECT COURT RULE AMENDMENT. Rule 13(a), Alaska Adoption
Rules, is amended to read:

(a) Voluntary Relinquishment. A decree terminating parental rights may be
entered after a voluntary relinquishment pursuant to AS 25.23.180 or AS 47.10.089.
The court shall enter findings of fact which must include a statement concerning
whether visitation rights are being allowed unuer AS 25.23.130(c) or other privileges

are being retained under AS 25.23.180 or AS 47.10.089, and whether the time limit

for withdrawal of the relinquishment has elapsed. If the relinquishment was signed in

the presence of the court, findings also must be entered as to whether the parent
understood the consequences of the i '.nquishment, and whether the relinquishment
was voluntarily signed.

In the case ofa voluntary relinquishment of parental rights to an Indian child,
the court shall make additional findings concerning whether any notice required by
Rule 10(e) was timely given; whether the relinquishment was voluntary and in
compliance with the requirements of 25 U.S.C. Section 1913; and whether the child's
placement complies with the preferences set out in 25 U.S.C. Section 1915 or good

cause exists for deviation from the placement preference.

* See. 13. The uncodified law ofthe State of Alaska is amended by adding a new- section to

read:

0 CSHB 114( )

Mew Text Underlined [DELETED TEXT BRACKETED]



w o

© oo N o

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 24-GH1108W

DIRECT COURT RULE AMENDMENT. Rule 17.2(f), Alaska Child in Need

of Aid Rules, is amended to read:
(0 Additional Findings. In addition lo the findings required under paragraph

(e), the court shall also make written findings related to

(1) whether the Department has made reasonable efforts required
under AS 47.10.C86 or, in the case of an Indian child, whether the Department has

made active efforts to provide remedial services and rehabilitative programs as

required by 25 U.S.C. Sec. 1912(d);
(2) whether the parent or guardian has made substantial progress to

remedy the parent's or guardian's conduct or conditions in the home that made the

child a child in need of aid; [AND]
(3) ifthe permanent plan is for the child to remain in out-of-home care,

whether the child's out-of-home placement continues to be appropriate and in the best

interests of the child; and
(4) whether the Department has made reasonable efforts to finalize

the permanent plan for the child.

*Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Alaska Child in

Need of Aid Rules, is amended to read:

(d) Relinquishment.

(1) Notwithstanding other provisions of this rule, the court may

terminate parental rights after a voluntary relinquishment pursuant to AS 47.10.089
[AS 25.23.180], In the case of an Indian child, the relinquishment must meet the

requirements set forth in 25 U.S.C. § 1913(c).

* Sec. 15. 1he uncodified law of the State of Alaska is amended by adding a new section to

read:
INDIRECT COURT RULE AMENDMENT, (a) AS 25.23.1800) - (o) and

AS 47.10.089, added by secs. 1and 6 of this Act, amend Rules 9 and 13, Alaska Adoption
Rules, by requiring retained privileges to be set out in the relinquishment form and order and

by providing additional procedures related to the relinquishment.

CSHB 114( ) 10-
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(b) AS 25.23.180(k) - (o) and AS 47.10.089(g), (h), and (j), added by secs. 1and 6 of
this Act, amend Rule 13, Alaska Adoption Rules, by authorizing review hearings for
voluntary relinquishments.

(c) AS 47.10.089, added by sec. 6 of this Act, amends Rule 18(d)(1), Alaska Child in
Need of Aid Rules, by providing that a relinquishment be in writing, allowing for the
withdrawal of the relinquishment, allowing for the retention of certain privileges, and
authorizing a review bearing before the entry of an adoption or legal guardianship decree.

(d) AS 47.10 089, added by sec. 6 of this Act. amends Rule 18, Alaska Child in Need
of Aid Rules, by authorizing a review hearing for a termination before entry of an adoption or

legal guardianship decree.
*Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to

read:

REVISOR'S INSTRUCTION. The rcvisor of statutes is instructed to change the
heading of AS 47.10.088 from "Termination of parental rights and responsibilities” to
"Involuntary termination of parental rights and responsibilities."”

*Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to
read:

CONDITIONAL EFFECT, (a) Rule 9(a), Alaska Adoption Rules, as amended by
sec. 10 of this Act, takes effect only if sec. 10 of this Act receives the two-thirds majoritv vote
of each house required by art. IV. sec, 15, Constitution of the State of Alaska.

(b) Rule 9(g), Alaska Adoption Rules, as amended by sec. 11 of this Act, takes effect
only is sec. 11 of this Act receives the two-thirds majority vote of each house required by art.
IV. sec 15, Constitution of the State of Alaska.

(c) Rule 13(a), Alaska Adoption Rules, as amended by sec. 12 of this Act, takes effect
only if sec. 12 of this Act receives the two-thirds majority vote of each house required by art.
IV, sec. 15. Constitution of the State of Alaska.

(d) Section 5 of this Act and Rule 17.2(f). Alaska Child in Need of Aid Rules, as
amended by sec. 13 of this Act, take effect only if sec. 13 of this Act receives the two-thirds
majority vote of each house required by art. 1V. sec. 15, Constitution of the State of Alaska.

(e) Rule 18(d)(1), Alaska Child in Need of Aid Rules, as amended by see. 14 of this

Act. takes effect only if sec. 14 of this Act receives the two-thirds majority vote of each house

-11- CSHB 114( ) J
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requir.d by art. IV. sec. 15, Constitution of the State of Alaska.
() AS 25.23.180(j) - (0), added by sec. 1ofthis Act, and AS 47.10.089, added by sec.

6 of this Act, take effect only if see. 15 of this Act receives the two-thirds majority vote of
each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

* See. 18. This Act takes effect immediately under AS 01.10.070(c).

CSHB 114( ) 1.
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CSFORHOUSE BILL NO. 114( )
IN THE LEGISLATURE OF THE STATE OF ALASKA.

TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BV

ffered:
eferred:

Sponsor(i): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ABILL
FOR AN ACTENTITLED
"An Act relating to proceedings regarding voluntary relinquishments and terminations
of a parent and child relationship; relating to eligibility for permanent fund dividends

for certain children in the custody of the state; relating to child-in-need-of-aid

proceedings, adoption proceedings, and juvenile delinquency proceedings; relating to
findings in permanency hearings in child-in-need-of-aid proceedings; amending Rules 9

and 13, Alaska Adoption Rules, Rules 17.2 and 18, Child in Need of Aid Rules "of

Procedure, and Rules 14 and 15 Rules of Probate Procedur”; and providing for an
effective date."

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 13.26 is amended by adding a new section to read:
Sec. 13.26.064. Guardianship after voluntary relinquishment; procedure.

In addition to the applicable procedures under this chapter, a guardianship decree and
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review of a guardianship decree are governed by the procedures established under
AS 25.23.180 and, for a child-in-need-of-aid, AS 47.10.089, pertaining to voluntary

relinquishment of parental rights and retaining of parental privileges in a guardianship

decree.
* Sec. 2. AS 25.23.180 is amended by adding new subsections to read:

() a relinquishment of parental rights executed under (a) of this section, a
parent may retain privileges with respect to the child, including the ability to have
future contact, communication, and visitation with the child. A retained privilege

must be stated with specificity in writing, and, not less than 10 days after the
relinquishment is signed, the court may enter an order terminating parental rights if the
court finds that termination of parental rights under the terms of the agreement is in

the child's best interest. Ifa parent has retained one or more privileges, the court shall

incorporate the retained privileges into the termination order with a recommendation
that the retained privileges be incorporated in an adoption or legal guardianship
decree.

(k) A voluntary relinquishment may not be withdrawn and a termination order
may not be vacated on the ground that a retained privilege has been withheld from th'
relinquishing parent or that the relinquishing parent has been unable, for any reason, to
act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Civil
Procedure.

(/) After a termination order is entered, a person who has voluntarily
relinquished parental rights under this section may request a review hearing, upon a

showing of good cause, to seek enforcement or modification of or to vacate a privilege

retained in the termination order. The court may modify, enforce, or vacate the

retained privilege if the court finds, by clear and convincing evidence, that it is inthe

best interest of the child to do so.
(m) After a termination order is entered and before the entry of an adoption or

legal guardianship decree, a prospective adoptive parent or a guardian of the child may
request, after providing notice as specified under this subsection, that the court decline

to incorporate a privilege retained in a termination order and recommended for

incorporation in an adoption or guardianship decree under (j) of this section. If the

-2-
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person who has relinquished parental rights to the child who is the subject of the

1
2 adoption or guardianship decree did not waive rights to notice of adoption under (b) of
3 this section, the request made under this subsection may only be considercd™by the
4 courtjafter providing at least 20 days' notice by certified mail to the last known address
of the person who has voluntarily relinquished parental rights to the child. The notice
under this subsection must describe the request and explain that the recipient of the
notice may submit a writteiystatement under penalty of peijury'to the court*that the
recipient either agrees with or opposes\,ﬂhe request. The notice must also include the
deadline for submitting the statement and the mailing address of the court. The court
10 may decline to incorporate a retained privilege if the person who retained the privilege
n Nagrees with”ihe request or if the court finds that it is in the child's best interest.
12 (n) After a termination order is entered and before the entry of an adoption
13 N decree) a person who voluntarily relinquished parental rights to a child under this
m K B section may request a review hearing, upon a showing of good cause, to vacate the
15 termination order and reinstate parental rights relating to that child. A court shall
16 vacate a termination order if the person shows, by clear and convincing evidence, that
17 reinstatement of parental rights is in the best interest of the child and that the person is
18 rehabilitated and capable of providing the care and guidance that will serve the moral,
19 emotional, mental, and physical welfare ofthe child.
i 20 (0) A person/who relinquished parental rights is entitled to the appointment of
21 an attorney if a hearing is requested under (/),j (m), or (n) of this section to the same
NOA>DD extent as if the parent's rights had not been terminated in a child-in-need-of-aid
A fit .
i) 23 proceeding.

24 *Sec. 3. AS 43.23.005(0 is amended to read:
(0 Ihe [IN A TIME OF NATIONAL MILITARY EMERGENCY, THE]

25

26 commissioner may waive the requirement of (a)(4) of this section for an individual
27 absent from the state

28 (1) in a time of national military emergency under military orders
29 while serving in the armed forces of the United States, or for the spouse and
30 dependents of that individual; or

31 (2) while in the custody of the Department of Health and Social

-3 CSHB 114( )
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Services in accordance with a court order under AS 47.10 or AS 47.12 and placed

—

outside of the state by th department of Health and Social Services for purposes

2
3 of medical or behavioral treatment.
4 *Sec. 4. AS 47.10.020(a) is amended to read:
5 (a) Whenever circumstances subject a child to the jurisdiction of the court
6 under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
7 N to make a preliminary inquiry and report for the information of the court to determine
8 whether the best interests of the child require that further action be taken. The court
9 shall make the appointment on its own motion oi at the request of a person or
10 | agency havine knowledge of the child's circumstances. If, under this subsection,
1u the court appoints a person or agency to make a preliminary inquiry and to report to it,
12 or if the department is conducting an investigation of a report of child abuse or
13 neglect, the court mav issue any orders necessary to aid the person, the agency,
14 or the department in its investigation or in making the preliminary inquiry and
15 report. Upon [THEN, UPON THE] receipt of the report under this subsection, the
16 court may
17 (1) close .the matter without a court hearing;
18 (2) determine whether the best interests of the child require that further
19 action be taken; or
20 (3) authorize the person or agency having knowledge of the facts of the
21 case to file with the court a petition setting out the facts.
22 * Sec. 5. AS 47.10.020 is amended by adding a new subsection to read:
23 (e) Nothing in this section requires the department to obtain authorization
24 from the court before
25 (1) conducting an investigation of a report of child abuse or neglect; or
26 (2) filing a petition.
27 * Sec. 6. AS 47.10.0S0(I) is amended to read:
28 (0  Within 12 months after the date a child enters foster care as calculated
29 under AS 47.10.088(f), the court shall hold a permanency hearing. The hearing and
30 permanent plan developed in the hearing are governed by the following provisions:
31 (1) the persons entitled to be heard under AS 47.10.070 or under (f) of
CSHB 114( ) 4
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C

this section are also entitled to be heard at the hearing held under this subsection;

(2) when establishing the permanent plan for the child, the court shall

make appropriate written findings, including findings related to whether
(A) and when the child should be returned to the parent or

guardian;
(B) th child should be placed for adoption or legal

guardianship and whether a petition fortermination of parental rights sh juld be

filed by the department; and
(C) the child should be placed in another planned, pcimanent

living arrangement and what steps are necessary to achieve the new

jTangement;
(3) if the court is unable to make a finding required under (2) of this

subsection, the court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the

court shall also make appropriate written findings related to
(A) whether the department has made the reasonable efforts

required under AS 47.10.086 to offer appropriate family support services to
remedy the parent’s or guardian's conduct or conditions in the home that made

the child a child in need ofaid under this chapter;
(B)  whether the parent or guardian has made substantial

progress to remedy the parent's or guardian's conduct or conditions in the home
that made the child a child in need of aid under this chapter; [ANDJ
(C) if the permanent plan is for the child to remain in out-of-
home-care, whether the child's out-of-home placement continues to be
appropriateand in the best interests of the child; and
(P) whether the department has made reasonable efforts to
finalize the permanent plan for the child;
(5) the court shall hold a hearing to review the permanent plan at least
annually until successful implementation of the plan; if the plan approved by the court
changes after the hearing, the department shall promptly apply to the court for another

permanency hearing, and the court shall conduct the hearing within 30 days after

5. CSHB 114( )
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application by the department.

*Sec. 7. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.089. Voluntary relinquishment of parental rights and

responsibilities, (a) When a child is committed to the custody of the department
under AS 47.10.080(c)(1) or (3) or released under AS 47.10.080(c)(2), the rights of a
parent with respect to the child, including parental rights to control the child, to
withhold consent to an adoption, or to receive notice of a hearing on a petition for
adoption, may be voluntarily relinquished to the department and the relationship of
parent and child terminated in a proceeding as provided under this section.
(b) A voluntary relinquishment must be in writing and signed by a parent,
regardless of the age of the parent, in the presence of a representative of the

department or in the presence of a court of competent jurisdiction with the knowledge

and approval of the department. A copy of the signed relinquishment shall be given to

the parent.
(c) A voluntary relinquishment may be withdrawn within 10 days after it is

signed. The relinquishment is invalid unless the relinquishment contains the right of
withdrawal as specified under this subsection.

(d) A parent may retain privileges with respect to the child, including the
ability to have future contact, communication, and visitation with the child in a

voluntary relinquishment executed under this section. A retained privilege must be in

writing and stated with specificity.
(e) Not less than 10 days after a voluntary relinquishment is signed, the court

shall enter an order terminating parental rights if the cour%determines;that tennination
of parental rights under the terms of the relinquishment is in the child's best interest.
If a parent has retained one or more privileges under (d) of this section, the court shall
incorporate the retained privileges in the termination order with a recommendation
that the retained privileges be incorporated in an adoption or legal guardianship
decree.

® A voluntary relinquishment may not be withdrawn and a tennination order
may not be vacated on the ground that a retained privilege has been withheld from the

relinquishing parent or that the relinquishing parent has been unable, for any reason, to

e
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act on a retained privilege, except as provided in Rule 60(b), Alaska Rules of Civil
Procedure.

(g) After a termination order is entered, a person who lias voluntarily
relinquished parental rights under this section may request a review hearing, upon a

showing of good cause, to seek enforcement or modification of or to vacate a privilege

retained in the termination order. The court may modify, enforce, or vacate the

retained privilege if the court finds, by clear and convincing evidence, that it is in the
best interest of the child to do so.

(h) After a termination order is entered and before the entry of an adoption or
legal guardianship decree, a person who voluntarily relinquished parental rights to a
child under this section may requesi a eview hearing, upon a showing of good cause,
to vacate the termination order and reinstate parental rights relating to that child. A
court shall vacate a termination order if the person shows, by clear and convincing
evidence, that reinstatement of parental rights is in the best interest of the child and
that the person is rehabilitated and capable of providing the care and guidance that will
serve the moral, emotional, mental, and physical welfare of the child.

(i) A person™who relinquished parental rights is entitled to the appointment of
an attorney if a hearing is requested under (g), (h), or (j) j)f this section to the same
extent as if the parent's rights had not been terminated in a child-in-need-of-aid
proceeding.

(j) After a termination order is entered and before the entry of an adoption or
legal guardianship decree, a prospective adoptive parent or a guardian of the child may
request, after providing notice as specified under this subsection, that the court decline
to incorporate a privilege retained in a termination order and recommended for
incorporation in an adoption or guardianship decree under (e) of this section. If the
person who has relinquished parental rights to the child who is the subject of the
adoption or guardianship decree did not waive rights to notice of adoption under (a) of
this section, the request made under this subsection may only be considered(by the
court™fter providing at leas”20”ays‘notice by certified mail to the last known address
of the person who has voluntarily relinquished parental rights to the child. The notice

under this subsection must describe the request and explain that the recipient of the

T- CSHB 114( )
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notice may submit a written statement(under penalty of peijury”to the court"that the

recipient either agrees with or opposes”™he request. The notice must also include the

deadline for submitting the statement and the mailing address of the court. The court
may decline to incorporate a retained privilege if the person who retained the privilege
N agrees with”the request or ifthe court finds that it is in the child's best interest.
*Sec. 8. AS 47.10.990(16) is amended to read:

(16) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the child is placed in another state by the

department, "mental health professional” also includes a professional listed in
the definition of "mental health professional™ in AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed by a corresponding licensing

authority to practice in the state in which the child is placed,;

*Sec. 9. AS 47.12.990( 10) is amended to read:
(10) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the minor is placed in another state hv the

department, "mental health professional™ also includes a professional listed in
the definition of "mental health professional” in AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed by a corresponding licensing

authority to practice in the state in which the minor is placed:

*Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIREC TCOURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules,
is amended to read:
(@) Form. A consent or relinquishment must be in writing and must include:
(1) notice of the person's right to withdraw the consent or
reiinquishment as provided by paragraphs (g) and (h) of this rule;
(2) the address and telephone number of the court in which the
adoption or relinquishment proceeding has or is expected to be filed;
(3) astatement of the right to counsel as stated in Rule 8;
(4) a statement concerning whether or not any visitation rights or
other parental privileges are sought to be retained after the adoption;
CSHB 114( ) 8
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(5) ifa consent, the information required in AS 25.23.060; and

(6) ifsigned by a parent, a statement of whether the parent is a minor.

*Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

read:

DIRECT COURT RULE AMENDMENT. Rule 9(g), Alaska Adoption Rules,
is amended to read:

() Withdrawal of Consent or Relinquishment of a Non-Indian Child.
The parent of a non-Indian child may withdraw a consent or relinquishment by

notifying in writing the court, or the person or agency obtaining the consent or

relinquishment, within 10 days of the birth or signing of the consent or

relinquishment, whichever is later. Notification is timely if received or postmarked on
or before the last day of this time period. The parent may move the court to permit
withdrawal of the consent or relinquishment after the 10 day period pursuant to

AS 25.23.070 for a consent or AS 25.23.180(g) or AS 47.10.089fh) for a

relinquishment.

* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:

DIRECT COURT RULE AMENDMENT. Rule 13(a), Alaska Adoption

Rules, is amended to read:

@) Voluntary Relinquishment. A decree terminating parental rights may be

entered after a voluntary relinquishment pursuant to AS 25.23.180 or AS 47.10.089.
The court shall enter findings of fact which must include a statement concerning
whether visitation rights are being allowed under AS 25.23.130(c) or other privileges

are being retained under AS 25.23.180 or AS 47.10.089, and whether the time limit

for withdrawal of the relinquishment has elapsed. If the relinquishment was signed in

the presence of the court, findings also must be entered as to whether the parent
understood the consequences of the relinquishment, and whether the relinquishment
was voluntarily signed.

In the case of a voluntary relinquishment of parental rights to an Indian child,
the court shall make additional findings concerning whether any notice required by

Rule 10(e) was timely given; whether the relinquishment was voluntary and in

o CSHB 114( )
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compliance with the requirements of 25 U.S.C. Section 1913; ard whether the child's
placement complies with the preferences set out in 25 U.S.C. Section 1915 or good

cause exists for deviation from the placement preference.

* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 17.2(f), Alaska Child in Need

of Aid Rules, is amended to read:
(0 Additional Findings. In addition to the findings required under paragraph

(e), the court shall also make written findings rehted to

(1) whether the Department has made reasonable efforts required
under AS 47.10.086 or, in the case of an Indian child, whether the Department has
made active efforts to provide remedial services and rehabilitative programs as

required by 25 U.S.C. Sec. 1912(d);
(2) whether the parent or guardian has made substantial progress to

remedy the parent's or guardian's conduct or conditions in the home that made the

child a child in need of aid; [AND]
(3) if the permanent plan is for the child to remain in out-of-home care,

whether the child's out-of-home placement continues to be appropriate and in the best

interests of the child; and
(4) whether the Department has made reasonable efforts to finalize

the permanent plan for the child.
* Sec. 14. The uncodified law of the State of Alaska is amended by adding a new section to

ad:
DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Alaska Child in
Need of Aid Rules, is amended to read:
(d) Relinquishment.
(i)
terminate parental rights after a voluntary relinquishment pursuant to AS 47.10.089

[AS 25.23.180], In the case of an Indian child, the relinquishment must meet the

requirements set forth in 25 U.S.C. § 1913(c).
Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to

H4( ) -10-
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read:
INDIRECT COURT RULE AMENDMENT, (a) AS 13.26.064, added by sec. 1 of

this Act, amends Rules 14 and 15, Rules of Probate Procedure, by providing that retained

privileges be set out in the guardianship decree and by providing additional procedures related

to a voluntary relinquishment of parental rinhts.
(b) AS 25.23.180(j) *(0) and AS 47.10.089, added by secs. 2 and 7 of this Act, amend

Rules 9 and 13, Alaska Adoption Rules, by requiring retained privileges to be set out in the
relinquishment form and order and by providing additional procedures related to the
relinquishment.

(c) AS 25.23.180(k) - (0) and AS 47.10.089(q), (h), and (j), added by secs. 2 and_7 of

this Act, amend Rule 13, Alaska Adoption Rules, by authorizing review hearings for

voluntary relinquishments.
(d) AS 47.10.089, added by sec. 7 of this Act, amends Rule 18(d)(1), Alaska Child in

Need of Aid Rules, by providing that a relinquis®imcnt be in writing, allowing for the
withdrawal of the relinquishment, allowing for the retention of certain privileges, and
authorizing a review hearing before the entry of an .. doption or legal guardianship decree.

(e) AS 47.10.089, added by sec. 7 of this Act, amends Rule 18, Alaska Child in Need
af Aid Rules, by authorizing a review heéring for a termination before entry jfan adoption or

egal guardianship decree.
*Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to

ead:
REVISOR'S INSTRUCTION. The revisor of statutes is instructed to change the

eauing of AS 47.10.088 from "Terminatior. of parental rights and responsibilities" to

Involuntary termination of parental rights and responsibilities.”

*Sec. 17. The uncodified law of the State of Alaska is amended by adding a new section to

-ad:
CONDITIONAL EFFECT, (a) Rule 9(a), Alaska Adoption Rules, as amended by

:c. 10 of this Act, takes effect only if sec. 10 of this Act receives the two-thirds majority vote

‘each house required by art. IV, sec. 15, Constitution of the State of Alaska.

(b) Rule 9(g), Alaska Adoption Rules, as amended by sec. 11 of this Act, takes effect

ily is sec. 11 of this Act receives the two-thirds majority vote of each house required by art.

41- CSHH 124( )
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IV, sec. 15, Constitution of the State of Alaska.
(© Rule 13(a), Alaska Adoption Rules, as amended by sec. 12 of this Act, takes effect

only if sec. 12 of this Act receives the two-thirds majority vote of each house required by art.
IV, sec. 15, Constitution of the State of Alaska.

id) Section 5 of this Act and Rule 17.2(f), Alaska Child in Need of Aid Rules, as
amended by sec. 13 of this Act, take effect only if sec. 13 of th; Act receives the two-thirds
majority vote oi each house required by art. 1V, sec. 15, Constitution of the Sta.e of Alaska.

(e) Rule 18(d)(1), Alaska Child in Need of Aid Rules, as amended by sec. 14 of this
Act, takes effect only if sec. 14 of this Act receives the two-thirds majority vote of each house
required by art. 1V, sec. 15, Constitution of the State of Alaska.

(f)( AS 13.26.064, added by sec. 1 of this Act*AS 25.23.180(j) - (0), added by sec. 2
of this Act, and AS 47.10.089, added by sec. 7 of this Act, take effect only if sec. 15 of this

Act receives the two-thirds majority vote of each house required hy art. IV, sec. 15,

Constitution of the State of Alaska.
* Sec. 18. This Act takes effect immediately under AS 01.10.070(c).

-12-
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I CSFOR HOUSE BILL NO. 114( )
( INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE -FIRST SESSION

BY
d:
Qe
Sponso.(S): HOUSE RULES COMMITTEE BV REQUEST OF THE GOVERNOR

i ABILL
1 FOR AN ACT ENTITLED

"An Act relating to the retaining of certain privileges of a parent in a relinquishment
and termination of a parent and child relationship proceeding; relating to eligibility for
permanent fund dividends for certain children in the custody of the state; relating to
child-in-need-of-aid proceedings, adoption proceedings, and juvenile delinquency
IIproceedings; amending Rules 9 and 13, Alaska Adoption Rules; and providing for an

effective date."

BEITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section |. AS 25.23.18C is amended by adding new subsections to read:

(j) In a relinquishment of parental rights executed under (a) of this section, a
parent may retain privileges with r*pect to the child, including the ability to have
future contact, communication, and visitation with the child. A retai led privilege
must be stated with specificity in writing, and, if a termination order is entered

following the relinquishment, the court shall incorporate a retained privilege into the

i CSHB 14( )
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tennination order. A relinquishment may be withdrawn before the entry of a

termination order if a retained privilege is not included in the termination order.
(k) A parent who voluntarily relinquished parental rights to a child may
request a review hearing of the tennination order entered by a court relating to that

child at any time before entry of an adoption ofttfr. A court shall invalidate a

termination order if the parent can show good cause that the invalidation is in the best
interest of the child baoodse the parent is rehabilitated and capable of providing the

care and guidance that will serve the moral, emotional, mental, and physical welfare of

the child.

*Sec. 2. AS 43.23.005(f) is amended to read:

(0 The fIN A TIME OF NATIONAL MILITARY EMERGENCY, THE]

commissioner may waive the requirement of (a)(4) of this section for an individual

absent from the state
(1) in a time of national military emergency under military orders

while serving in the armed forces of the United States, or for the spouse and

dependents of that individual; or
(2) while in the custody of the Department of Health and Social

Services in accordance with a court order under AS 47.10 or AS 47.12 and placed

outside of the state by the Department of Health and Social Services for purposes

of medical or behavioral treatment.

*Sec. 3. AS 47.10.020(a) is amended to read:
(a) Whenever circumstances subject a child to the jurisdiction of the court

under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the information of the court to determine
whether the best interests of the child require that further action be taken. The court

shall make the appointment on its own motion or at the request of a person or

agency having knowledge of the child's circumstances. If, under this subsection,

the court appoints a person or agency to make a preliminary inquiry and to report to it
or if the department is conducting an investigation of a report of child abuse or
neglect, the court may issue any orders necessary to aid the person, the agency,

or the department in its investigation or in making the preliminary inquiry and

-2-
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report. Upon [THEN, UPON THE] receipt of the report under this subsection, the

court may
(1) close the matter without a court hearing,

(2) determine whether the best interests of the child require that further

action be taken; or
(3) authorize the person or agency having knowledge of the facts of the
case to file with the court a petition setting out the facts.

*Sec. 4. AS 47.10.020 is amended by adding a new subsection to read:
(e) Nothing in this section requires the department to obtain authorization

from the court before
(1) conducting an investigation of a report of child abuse or neglect; or
(2) filing a petition.
*Sec. 3. AS47.10 iramendod by adding a new section to readr-
sec. 47.10.145. Expert witness testimony regardinjg™-afesem parent,

guardian, or custodian. If the court finds bydgaj*aflff'convincing evidence that a

parent, guardian, or custodian of a chjld-cahnot be located after a reasonable search for
the parent, guardian, or*usttSHlan has been conducted by the department, the court
may conclude”~haftne testimony of a qualified expert witness would support a finding
thai®edntinued custody of the child by the absent parent, guardian, or custodian is
j"V piy morp<jifif in serious emotionalor physical damage tn the chjJH

*Sec. 6. AS 47.10.990(16) is amended to read:

(16) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the child is placed in another state bv the

department, "mental health professional™ also includes a professional listed in
the definition of "mental health professional*' in AS 47.30.915 who is not licensed

to practice bv a board of this state but is licensed by a corresponding licensing
authority to practice in the state in which the child is placed,;
*Sec. [, AS 47.12.990(10) is amended to read:

(10) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the minor is placed in another state by the

department, "mental health professional” also includes a professional listed in

CSHB 114( )
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[ the definition of "mental hi alth professional™ in AS 47.30.915 who isnot licensed
[ to practice by a board of this state but is licensed bv a corresponding licensing
I authority to practice in the state in which the minor is placed;

* Sec. 8. The uncodified law of he State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules,

is amended to read:
(@) Form. A consent or relinquishment must be in writing and must include:
(1) notice of the person's right to withdraw the consent or
relinquishment as provided by paragraphs (g) and (h) of this rule;
(2) the address and telephone number of the court in which the
adoption or relinquishment proceeding has or is expected to be filed;
(3) a statement of the right to counsel as stated in Rule 8;
(4> .i statement concerning whether or not any visitation rights or
other parental p riileges au sought to be retained after the adoption;
(5) *fa consent, the information required in AS 25.23.060; and
(6) if signed by a parent, a statement of whether the parent is a minor.
*Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 13(a), Alaska Adoption

Rules, is amended to read:

(@) Voluntary' Relinquishment. A decree terminating parental rights may be
entered after a voluntary relinquishment pursuant to AS 25.23.180. The court shall
enter findings of fact which must include a statement concerning whether visitation
rights are being allowed under AS 25.23.130(c) or AS 25.23.180, whether other
privileges are being retained under AS 25.23.180, and whether the time limit for
withdrawal ofthe relinquishment has elapsed. If the relinquishment was signed in the
presence of the court, findings also must be entered as to whether the parent
understood the consequences of the relinquishment, and whether the relinquishment

was voluntarily signed.
In the case of a voluntary relinquishment of parental rights to an Indian child,

CSHB L14( ) 4
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the court shall make additional findings concerning whether any notice required by
Rule 10(e) was timely given; whether the relinquishment was voluntary and in
compliance with the requirements of 25 U.S.C. Section 1913; and whether the child's
placement complies with the preferences set out in 25 U.S.C. Section 1915 or good

cause exists for deviation from the placement preference.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to
read:
INDIRECT COURT RULE AMENDMENT, (a) AS 25.23.180(j), added by sec. 1of

this Act, amends Rules 9 and 13, Alaska Adoption Rules, by requiring retained privileges to

be set out in the relinquishment form and order.
(b) AS 25.23.180(k), added by sec. 1 of this Act, amends Rule 13, Alaska Adoption
Rules, by authorizing a review hearing for a voluntary relinquishment before the entry of an

adoption decree.
*Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

read:

CONDITIONAL EFFECT, (a) Rule 9(a), Alaska Adoption Rules, as amended by

sec. 8 of this Act, takes effect only if sec. 8 of this Act receives the two-thirds majority vote of
each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

(b) Rule 13(a), Alaska Adoption Rules, as amended by sec. 9 of this Act, takes effect
only if sec. 9 of this Act receives the two-thirds majority vote of each house required by art.
IV, sec. 15, Constitution of the State of Alaska.

(c) AS 25.23.180(j) and (k), added by sec. 1 of this Act, take effect only if sec. 10 of
this Act receives the two-thirds majority vote of each house required by art. IV, sec. 15,

Constitution of the State of Alaska.
*Sec. 12. This Act takes effect immediately under AS 01.10.070(c).

CSHB 114( )
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CS FOR HOUSE BILL NO. 114( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION
BY
red:
ggfeerred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

ABILL
FOR AN ACTENTITLED
"An Act relating to the retaining of certain privileges of a parent in a relinquishment
and termination of a parent and child relationship proceeding; relating to eligibility for

permanent fund dividends for certain children in the custody of the state; relating to

child-in-need-of-aid proceedings, adoption proceedings, and juvenile delinquency

proceedings; amending Rules 9 and 13, Alaska Adoption Rules; and providing for an

effective date."

BEITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 25.23.180 is amended by adding new subsections to read:
(i) In a relinquishment of parental rights executed under (a) of this section, a

parent may retain privileges with respect to the child, including the ability to have

future contact, communication, and visitation with the child. A retained privilege

must be stated with specificity in writing, and, if a termination order is entered

following the relinquishment, the court shall incorporate a retained privilege into the

-1- CSHB 114( )
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termination order. A relinquishment may be withdrawn before the entry of a

termination order if a retained privilege is not included in the termination order.
(k) A parent who voluntarily relinquished parental rights to a child may

request a review hiaring of the termination order entered by a court relating to that

child at any time before entry of an adoption order. A court shall invalidate a

termination order if the parent can show good cause that the invalidation is in the best
interest of the child because the parent is rehabilitated and capable of providing the

care and guidance that will serve the moral, emotional, mental, and physical welfare of

the child.

*Sec. 2. AS 43.23.005(f) is amended to read:
(f) lhe [IN A TIME OF NATIONAL MILITARY EMERGENCY, THE]

commissioner may waive the requirement of (a)(4) of this section for an individual

| absent from the state
(1) in a time of national military emergency under military orders

| while serving in the armed forces of the United States, or for the spouse and
dependents of that individual; or
(2) while in the custody of the Department of Health and Socia*
Services in accordance with a court order under AS 47.10 or AS 47.12 and placed
outside of the state by the Department of Health and Social Services for purposes
of medical or behavioral treatment.

*Sec. 3. AS 47.10.020(a) is amended to read:
(a) Whenever circumstances subject a child to the jurisdiction of the court

under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the information of the court to determine
whether the best interests of the child require that further action be taken. The court
shall make the appointment on its own motion or at the request of a person or
agency having knowledge of the child's circumstances. If, under this subsection,
the court appoints a person or agency to make a preliminary inquiry and to report to it,
or if the department is conducting an investigation of a report of child abuse or
neglect, the court may issue any orders necessary to aid the person, the agency,

or the department in its investigation or in making the preliminary inquiry and

CSHB 114( ) 2.
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report. Upon [THEN, UPON THE] receipt of the report under this subsection, the

court may
(1) close the matter without a court hearing;

(2) determine whether the best interests of the child require that further
action be taken; or
(3) authorize the person or agency having knowledge of the facts of the
case to file with the court a petition setting out the facts.
*Sec. 4, AS 47.10.020 is amended by adding a new subsection to read:
(e)
from the courl before
(1) conducting an investigation ofa report of child abuse or neglect; or
(2) filing a petition.
*Sec. 5.-AS47.10 isamended by adding \new SSction to read:
sec. 47.10.145. Expert witness testimony regarding absEDt"'fiarent,
guardian, or custodian. If the court finds by clear and copvtrtfnng evidence that a
parent, guardian, or custodian of a child cannotjbedtfcated after a reasonable search for
the parent, guardian, or custodiapJraSoeen conducted by the department, the court
may conclude that thetpstrfnony of a qualified expert witness would support a finding
that continued-etistody of the child by the absent parent, guardian, or custodian is
rrQlif in Pmnfinml nrphyo”Iflmrmga tho
*Sec. 6. AS 47.10.990(16) is amended to read:

(16) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the child is placed in another state by the

department, "mental health professional™ also includes a professional listed in
the definition of "mental health professional*lin AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed by a corresponding licensing
authority to practice in the state in which the child is placed;

*Sec. 7. AS 47.12.990(10) is amended to read:
(10) "mental health professional” has the meaning given in

AS 47.30.915, except that, if the minor is placed in another state by the

department, "mental health professional™ also includes a professional listed in

3. CSHB 114( )

New Text: Underlined (DELETED TEXT BRACKETED]

Nothing in this section requires the department to obtain authorization



WORK DRAFT WORK DRAFT 24-GH 1108\F

the definition of "mental health professional™ in AS 47.30.915 who is rot licensed

1

2 to practice bv a hoard of this state but is licensed bv a corresponding licensing
3 authority to practice in the state in which the minor is placed;

4 * Sec- 8. The uncodified law of the State of Alaska is amended by adding a new section to
5 read:

6 DIRECT COURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules,
7 is amended to read:

8 (@ Form. A consent or relinquishment must be in writing and must include:
9 Q) notice of the person’s right to withdraw the consent or
10 relinquishment as provided by paragraphs (g) and (h) of this rule;

1 (2) the address and telephone number of the court in which the
12 adoption or relinquishment proceeding has or is expected to be filed;

13 (3) a statement of the right to counsel as stated in Rule §;

14 (4) a statement concerning whether or not any visitation rights or
15 other parental privileges are sought to be retained after the adoption;

16 (5) ifa consent, the information required in AS 25.23.060; and

17 (6) ifsigned by a parent, a statement of whether the parent is a minor.
18 * Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to
19  read:

20 DIRECT COURT RULE AMENDMENT. Rule 13(a), Alaska Adoption
21 Rules, is amended to read:

22 @) Voluntary Relinquishment. A decree terminating parental rights may be
23 entered after a voluntary relinquishment pursuant to AS 25.23.180. Hie court shall
24 enter findings of fact which must include a statement concerning whether visitation
25 rights are being allowed under AS 25.23.130(c) or AS 25.23.180, whether other
26 privileges are being retained under AS 25.23.180, and whether the time limit for
27 withdrawal of the relinquishment has elapsed. Ifthe relinquishment was signed in the
28 presence of the court, findings also must be entered as to whether the parent
29 understood the consequences of the relinquishment, and whether the relinquishment
30 was voluntarily signed.

31 In the case of a voluntary relinquishment of parental rights io an Indian child,

CSHB 114( ) 4
[DELETED TEXT BRACKETED]

New Text Underlined



© ©® N o O &~ w N

NNI\)I\)[\)N
(6} = =
5 & NESBE®EE5588R8E 8

WORK DRAFT WORK DRAFT 24-GH U0B\F

the court shall make additional findings concerning whether any notice required by
Rule 10(e) was timely given; whether the relinquishment was voluntary and in
compliance with the requirements of 25 U.S.C. Section 1913, and whether the child's
placement complies with the preferences set out in 25 U.S.C S”iion 1915 or good

cause exists for deviation from the placement preference.

*Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

read:
INDIRECT COURT RULE AMENDMENT, (a) AS 25.23.1800), acd by sec. I of

this Act, amends Rules 9 and 13, Alaska Adoption Rules, by requiring retained privilege-, to

be set out in the relinquishment form and order.

(b) AS 25.23.180(k), added by sec. 1of this Act, amends Rule 13, Alaska Adoption

Rules, by authorizing a review hearing for a voluntary relinquishment before the entry of an

adoption decree.
*Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

read:

CONDITIONAL EFFECT, (a) Rule 9(a), Alaska Adoption Rules, as amended by
sec. 8 of this Act, takes effect only if sec. 8 of this Act receives the two-thirds majority vote of
each house required by art. 1V, sec. 15, Constitution of the State of A'aska.

(b) Rule 13(a), Alaska Adoption Rules, as amended by sec. 9 of this Act. takes effect
only if sec. 9 of this Act receives the two-thirds majority vote of each house required by art.
IV, sec. 15, Constitution of the State of Alaska.

(c) AS 25.23.180(j) and (k), added by sec. 1 of this Act, take effect only if sec. 10 of
this Act receives the two-thirds majority vote of c*ch house required by art. 1V, sec. 15,

Constitution of the State of /Jaska.
*Sec. 12. This Act takes effect immediately under AS 01.10.070(c).

5. CSHB 114( )
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&9 1) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
AX&QO?) 465-2029 ~Juneau, Alaska 99801-1182
Mail Slop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM March 16. 2(X)5
SUBJECT: CSHB 114 ( ), Amendment F.I

(Work Order No. 24-GH 1108\F. 1)

T0: Representative Paul Seaton
Attn: Louie Flora

FROM: Jean M. Mischcl
legislative Couns ( [/

Enclosed is the requested amendment to the above referenced bill draft. Other than a few
formatting changes, we have made two additional changes to the version submitted by the

Department of Law.

The first is at page 7. line 1 of the amendment that now refers to subsection (c), rather
than subsection (d) of the new section AS 47.10.089. The reason for the changed
reference for court rule purposes is that subsection (e), rather than (d), refers directly to

court actions.

The other significant change made was the addition of modifying language to the new
section AS 47.10.089 that appears as new section 5 of the bill at page 3, line 14 of the
amendment. Since the wvoluntary relinquishment procedure was taken out of
AS 25.23.180, relating to adoptions, and placed in AS 47.10, relating to CINA cases, |
made a judgment call as to the applicability of the new procedure being limited to
children placed in the custody of the department or otherwise adjudicated a child-in-need-
of-aid. If this is not the case, the placement of the new relinquishment procedures should
be back in AS 25.23. | made an unsuccessful attempt this evening to call Stacy Kraly at

the Department of Law to discuss this change.

If I may be of further assistance, please advise.

JMM:Imb
05-080.1Imb

Enclosure
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AMEN I)MENT

OFFERED IN THE HOUSE
TO: CSHB 114( ). Draft Version "F"

Page I, line &
Delete "the retaining of certain privileges of a parent in a"

Insert "proceedings regarding voluntary"

Page 1, line 2:
Delete "proceeding”

Page I, line 4:
Delete *,adoption proceedings,”

Page 1, line 5, following "proceedings;":
Insert "relating to findings in permanency hearings

proceedings;"

Page 1, line 5, following "Adoption Rules":
Insert”, and Rules 17.2 and 18, Child in Need of Aid Rules"

Page 1, line 8, through page 2, line 9:

Delete all material.

Page 2, line 10:
Delete "Sec. 2."

Insert "Section 1."

in child

24-GH1J08\F. 1
Mischel
3/16/05

BY THE HOUSE STATE AFFAIRS COMMITTEE

-in-need-of-aid
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Renumber the following bill sections accordingly.

Page 3.following line 12:
Insert new bill sections to read:

"*Sec. 4  AS47.10.080(/) is amended to read:
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() Within 12 months after the date a child enters foster care as calculated
under AS 47.10.088(f), the court shall hold a permanency hearing. Ihe hearing and

permanent plan developed in the hearing arc governed by the following provisions:

(1) the persons entitled to be heard under AS 47.10.070 or under (f) of
this section are also entitled to be heard at the hearing held under this subsection;

(2) when establishing the permanent plan for the child, the court shall
make appropriate written findings, including findings related to whether

(A) and when the child should be returned to the parent or

guardian;
(B) the child should be placed for adoption or legal

guardianship and whether a petition for terminationof parentalrights should be

filed by the department; and
(C) the child should lie placed in another planned, permanent

living arrangement and what steps are necessary  toachieve the new

arrangement;
(3) if the court isunable to make a finding required under (2) of this

subsection, the court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the

court shall also make appropriate written findings related to
(A) whether the department has made the reasonable efforts

required under AS 47.10.086 to offer appropriate family suppoi services to
remedy the parent's or guardian’s conduct or conditions in the home that made

the child a child in need of aid under this chapter;

(B) whether the parent orguardian has madesubstantial

progress to remedy the parent's or guardian's conduct or conditions in the home
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Ihat made the child ° child in need of aid under this chapter; [AND]
(C) if the permanent plan is for the child to remain in out-of-

home-care, whether the childs out-of-home placement continues to be

appropriate and in the best interests of the child; and

(D) whetner the department lias made reasonable efforts In

finalize the permanent plan for <he child;

%) the court shall hold a hearing to eview the permanent plan at leas

annually until successful implementation of the plan; if the plan approved by the court
changes after the hearing, the department shall promptly apply to the court for another

permanency hearing, and the court shall conduct the hearing within 30 days after

application by the department.

*Sec. 5. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.089. Voluntary relinquishment of parental rights and
responsibilities, (a) When a child is u mnntted to the custody of the department
under AS 47.10.080(c)(1) or (3) or released under AS 47.10.080(c)(2), the rights of a
parent with respect to the child, including parental rights to control the child, to
withhold consent to an adoption, or to receive notice of a hearing on a petition for
adoption, may be voluntarily relinquished to the department and the relationship of
parent and child terminated in a proceeding as provided under this section.

(b A voluntary relinquishment must be in writing and signed by a parent,
regardles: of the age of the parent, in the presence ofa representative of the
department or in the presence of a court of competent jurisdiction with the knowledge
and approval of the department. A copy of the signed relinquishment shall be given to
the parent.

(¢) A voluntary relinquishment may be withdrawn within 10 days alter it is

signed. The lelinquishment i invalid unless the relinquishment contains the right of

withdrawal is specified under this subsection.
(d) A parent may retain privileges with respect tothe child, including the
ability to have future contact, communication, and visitation with the child in a

voluntary relinquishment executed under this section. A retained privilege must be in

writing and stated with specificity.
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(e) Not less than 10 days after a voluntary relinquishment is signed, the court
shall enter an order terminating parental rights if the court finds that termination of

parent ii rights under the terr s of the relinquishment is in the child's best interest. V a

parent has retained one or mi ' privileges under (d) of this section, the court shall

incorporate the retained privileges in the termination order with a recommendation
that ;he retained privileges be incorporated in an adoption or legal guardianship
decree.

(f) A voluntary relinquishment may not be withdrawn and a termination order
may not be vacated on the ground that a retained privilege has heen withheld from the
relinquishing parent or tha” the relinquishing parent has been unable, for any reason, to
act on a retained privilege, except as provided in Rule 60(b), Ala..ka Rules of Civil
Procedure.

(9) After a termination order is entered and before the entry of an adoption or
legal guardianship decree, a party or a parent who has voluntarily relinquished
parental rights under this section may request a review hearing, upon a showing of
good cause, to seek enforcement or modification of a privilege retained in the

termination order. The court may modify or enforce the retained privilege if it is in

the best interest of the child to do so.
(h) After a termination order is entered and before the entry ol an adoption or

legal guardianship deercc, a parent who voluntarily relinquished parental rights to a
child under this section may request a review hearing, upon a showing of good cause,
to vacate the termination order and reinstate parental rights relating to that child. A
court shall vacate a termination order if the parent shows, bv clear and convincing
evidence, that reinstatement of parental nghts is in the best interest of the child and
that ihe parent is rehabilitated and capable of providing the care and guidance Ihat will

serve the moral, emotional, mental, and physical welfare of the child.
(i) A parent seeking a review hearing under (g) or (h) of this section is entitled

to the appointment of an attorney to the same extent as if the parent's rights had not

been terminated in a L.hild-in-need-of-aid proceeding."”

Renumber the following bill sections accordingly.
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Page 4. following line 17:
Insert a new bill section to read:
"* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section

to read:
DIRECT COURT RULE AMENDMENT Rule 9(g), Alaska Adoption Rules.

is amended to read:

() Withdrawal of Consent or Relinquishment of a Non-Indian Child.
The parent of a non-Indian child may withdraw a consent or relinquishment by
notifying in writing the court, or the person or agency obtaining the consent or
relinquishment, within 10 days of the birth or signing of the consent or
relinquishment, whichever is later. Notification is timely if received or postmarked on
or before the last day of this time period. Theparent may move the court to permit
withdrawal of the consent or relinquishment after the 10 day period pursuant to

AS 25.2j.070 for a consent or AS 25.23.180(g) or AS 47.10.089(h) for a

relinquishment.”

Renumber the following bill sections accordingly

Page 4. line 23. following "AS 25.23.180":
Insert "or AS 47.10.089"

Page 4, line 25:
Delete "AS 25.23.180. whether

Page 4, line 26:
Delete "AS 25.23.180"
Insert "AS 47.10.089"

Page 5. following line 5:

Insert new bill sections to read:
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"* Sec. 12. The uncodif’cd law of the State of Alaska is amended by adding a new section

to read:
DIRECT COURT RULE AMENDMENT. Rule 17.2(f), Alaska Child in Need

of Aid Rule is amended to read:
(0 Additional Findings. In addition to the findings required under paragraph

(e). the court shall also make written findings related to
(1) whether the Department has made reasonable efforts required

under AS 47.10.086 or, in the case of an Indian child, whether the Department has

m..de active efforts to provide remedial services and rehabilitative programs as

required by 25 U.S.C. Sec. 1912(d);
(2) \ tether the parent or gi™ an has made substantial progress to

remedy the parent's or guardian s conduct or conditions in the home that made the

child a child in need of aid; 1AND]
(3) if the permanent plan is for the child to remain in out-of-home cate,

whether the child's out-of-home placement continues to be appropriate and in the best

interests of the child: and
(4) whether the Department has made reasonable efforts to finalize

the permanent plan for the child
* Sec. 13. The uncodified law of the State of Alaska is amended oy adding a new scctio.i to

read:
DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Alaska Child in

Need of Aid Rules, is amended to read:

(d) Relinquishment.

(1) Notwithstanding other provisions of this rule, the court may
terminate parental rights after a voluntaiy relinquishment pursuant toAS 47.10.(189

[AS 25.23.180]. In the case of an Indian child, therelinquishmentmust meet the
requirements set forth in 25 U.S.C. § 1913(c)."

Renumber the following b.ll sections accordingly.

Rage 5, line 8:
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1 Delete "AS 25.23.i80(j), added by sec. 1"

2 Insert "AS 47.10.089(e), added by sec. 5"

3

4 Page 5, line 11:

5 Delete"/-/ 25.23.180(k), added by sec. I"

6 Insert 47.10.089(g) and (h), added by sec. 5"

7 Delete amends”

8 Insen "amend"

9

10  Page 5, following line 13:

n Inser’ new material to read:

12 "(c) AS 47.10.089, added by sec. 5 of this Act, amends Rule 18(d)(1), Alaska Child in
13 Need of Aid Rules, by providing that a relinquishment be in writing, allowing for the
14  withdrawal of the relinquishment, allowing for the retention of certain privileges, and
15  authorizing a .evicw hearing before the entry of an adoption or legal guardianship decree.

16 (d) AS 47.10.089, added by sec. 5 of this Act. amends Rule IS. Alaska Child in Need
17 of Aid Ru'es, bv authorizing a review hearing for a termination before entry of an adoption or
18  legal guardianship decree.

19 * Sec. 15. The uncodified law of the State of Alaska is amended by adding a newsection to
20  read:
21 REVISOR'S INSTRUCTION. The revisor of statutes is instructed to change the

22 heading of AS 47.10.088 from "Termination of parental rights andresponsibilities.” to
23"involuntary termination of parental rights and responsibilities.""

24
25  Renumber the following bill sections accordingly.

26

27  Page 5. line 17:

28 Delete the first occurrence of "sec. 8"
29 Insert "sec. 9"

30

31 Delete "only if sec. 8"
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Insert "only if sec. 9"

Page 5, following line 18:
Insert a new subsection to read:
"(b) Rule 9(g), Alaska AdoptionRules, as amended by sec. 100f this Act, takes effect

only is sec. 10 of this Act receives thetwo-thirds majorityvote of eachhouse required by art.

IV, sec. 15, Constitution of the State of Alaska."

Reletter the following subsections accordingly.

Page 5, line 19:
Delete "9"

Insert "11"

Page 5. line 20:
Delete "9"

Insert "11"

Page 5, following line 21:
Insert new subsections to read:
"(d) Section 4 of this Act and Rule 17.2(f). Alaska Child in Need of Aid Rules, as

amended by sec. 12 of this Act, take effect only if sec. 12 of this Act receives the two-thnds
majority vote of each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

(e) Rule 18(d)(1), Alaska Child in Need of Aid Rules, as amended by sec. 13 of this
Act, takes effect only if sec. 13 of this Act receives the two-thirds majority vote of each house

required by art. 1V, sec. 15, Constitution of the Slate of Alaska."
Relctter the following subsection accordinglv.

Page 5, line 22:
Delete "AS 25.23.180(j) and (k), added by sec. | of this Act, take effect only if sec.
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Insert "AS 47.10.089, added by sec. 5 of this Act, tj’kes effect only if sec. 14"
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SUBJECT: Child Protection (HB 114 (Work Order No. 24-GH1108\G))
T0: Representative Paul Seaton
Attn: Louie Flora
rROM: Jean M. Mische

LEGAL SERVICES

DIVISION OF LEGAL AT 3 RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

Legislative Cou

State Capitol

~Juneau. Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

You have askeu whether any legal or drafting problems exist with H3 114. Attached is

CSHB 114( ) making technical corrections in compliance with me drafting manual.

I have identified one potential legal issue that is raised by section 5 of the bill that allows
a court to take judicial notice of what an expert witness would testify to with respect to
the effect of continued custody by an absent parent, guardian, or custodian. That section

provides

Sec. 47.10.145. Expert witness testimony regarding absent
parent, guardian, or custodian. If the court finds by clear and
convincing evidence that a parent, guardian, or custodian of a child cannot
be located after a reasonable search for the parent, guardian, or custodian
has been conducted by the department, the court may conclude that the
testimony of a qualified expert witness would support a finding that
continued custody of the child by the absent parent, guardian, or custodian
is likely to result in serious emotional or physical damage to the child.

To the extent that this procedure is used to support a petition to terminate parental nghts
by the department in a case involving a native child, there is a question as to the
consistency with the Indian Child Welfare Act, 25 U.S.C. sec. 1912(f) which requires the
support of testimony of a qualified expert witness. That section provides that:

No termination of parental rights may be ordered in such
proceeding in the absence of a determination, supported by evidence
beyond a reasonable doubt, including testimony of qualified expert
witnesses, that the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the
child, (emphasis added)



Representative Paul Seatcn
February 28, 2005
Page 2

It may be that judicial notice of expert witness testimony would satisfy ICWA in cases
involving native children, particularly with a heightened standard. Section 5 does not,
however, meet a literal or conservative interpolation of ICWA.

In addition, | have added what our office has identified as a direct court rule amendment
to the Adoption Rules created by section I. Changes have been made in this version in

the title and by new sections 8 and 9.

If I may be of further assistance, please advise.

JMM:mcd
05-124.med

Enclosure
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HOUSE BILL NO. 114
IN THE LEGISLA 1UREE OF THE STATE OF ALASKA

TWENTY-FOURTH | EOISLATURK - FIRST SESSION

BV THE HOUSE RULES COMMITTEE BYREQUEST OF THE GOVERNCR
e YRR e, Echction nd Socel S, Judkia

A BILL

FOR AN ACT ENTITLED
"An Act relating to the retaining of certain privileges of a parent in a relinquishment
and termination of a parent and child relationship proceeding; relating to eligibility for.
permanent fund dividends for certain children in the custody of the state; relating to
child in need of aid proceedings and juvenile delinquency proceedings; and providing

for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.23.180 is amended by adding a new subsection to read:

(7)) In a relinquishment of parental rights executed under (a) of this section, a
parent may retain privileges with respect to the child, including the ability to have
future contact, communication, and visitation with the child. A retained privilege
must be stated with specificity in the writing and. if a termination order is entered
following the relinquishment, the court shall incorporate a retained privilege into the

termination order. A relinquishment may not be withdrawn or invalidated, nor may a

HB 114

HHOI 14a -1-
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termination order be vacated, on the grninds that a retained privilege has been
withheld from the relinquishing parent jr that 'he relinquishing parent hai been

unable, for any reason, to act upon a retained privilege.

*Sec, 2. AS 41 23.005(0 is amended to read:

(0 The [IN A TIME OF NATIONAL MILIT/RY EMERGENCY. THEJ
commissioner may waive the requirement of (a)(4) of this section for an individual

absent from the state
(I) in a time of national military emergency under military orders

while serving in the armed forces of the United States, or for the spouse and

dependents of that individual; or

(2) while in the custody of the Department of Health and Social
Sen ices in accordance with a court order under AS 47.10 or AS 47.12 and placed
outside of the state by the Department of Health and Social Services for purposes

of medical or behavioral treatment.

*Sec. 3. AS 47.10.020(a) is amended to read:

(a) Whenever circumstances subject a child to the jurisdiction of the court
under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the information of the court to determine
whether the best interests of the child require that further action be taken. The court
shall make the appointment on its own motion or at the request of a person or
agency having knowledge of the child's circumstances. If, under this subsection,
the court appoints a person or agency to make a preliminary inquiry and to report to it.
or if the department is conducting an investigation of a report of child abuse or
neglect, the court may issue any orders necessary to aid the person, the agency,
or the department in its investigation or in making the preliminary inuuirv and
report. Upon [THEN, UPON THE] receipt of the report under this subsection, the
court may

(1) close the matter without a court hearing;
(2) determine whether the best interests of the child require that further

action be taken; or

(3) authorize the person or agency having knowledge of the facts of the

HB 114 -2- 11BO114a
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case to file with the court a petition setting out the facts.
*See. 4. AS 47.10.020 is amended by adding a new subsection to read:
(e) Nothing in this section requires the department to obtain authorization
from the court bef.* 3
(1)conducting an investigation of a report of child abuse or neglect; or
(2) filing a petition.
*See. 5. AS 47.10 i; amended by adding a new section to read:
See. 47.10.145.  Expert witness testimony regarding absent parent,
guardian, or cu&todian. If the court finds by clear and convincing evidence that a
parent guardian, or custodian of a child cannot be located after a reasonable search for
the parent, guardian, or custodian has been conducted by the department, the court
may conclude that the testimony of a qualified expert witness would support a finding
that continued custody of the child by the absent parent, guardian, or custodian is
Hkclv to result in serious emotional or physical r nage to the child.
*Sec. 6.AS 47.10.990( 16) is amended to read:
(16) "mental health professional® hasthe meaning given in
AS 47.30.915, except that if the child is placed in another state by the department,
"mental health professional” also includes a professional listed in the definition
of "mental health professional” in AS 47.30.915 who is not licensed to practice by
a hoard of this state hut is licensed by a corresponding licensing authority to
practice in the state in which the child s placed
*Sec. 7. AS 47.12.990(10) is amended to read:
(10) "mental health professional” hasthe meaning given in
AS 47.30.915, except tha. if the minor is placed in another state by the
department, "mental health professional” also includes a professional listed in
the definition of "mental health professional” in AS 47.30.915 who is not licensed
to practice by a board of this s‘ate hut is licensed by a corresponding licensing
authority to practice in the state in which the minor is placed

*Sec. 8. This Act takes effect immediately under AS 01.10.070(c).

11B0114u -3 1B 114
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MEMOQRANDUM February 28, 2005

SUBJECT Child Protection (HB 114 (Work Order No. 24-GH 1108\G))

T0: Rep'esenlative Paul Seaton

Attn Ixiuie Flora

FROM: Jean M. Mische
Legislative Cou

You have asked whether any legal or drafting problems exist with HB 114. Attached is
CSHB 114( ) making technical corrections in compliance with the drafting manual.

I have identifieu one potential legal issue that is raised by section 5 of the biM that allows
a court to take judicial notice of what an expert witness would testify to with respect to
the effect f continued custody by an absent parent, guardian, or custodian. That section

provides

Sec. 47.10.145. Expert witness testimony regarding absent
parent, guardian, or custodian. If the court finds by clear and
convincing evidence that a parent, guardian, or custodian of a child cannot
be located after a reasonable search for the parent, guardian, or custodian
has been conducted by the department, the court may conclude that the
testimony ol a qualified expert witness would support a finding that
continued custody of the child by the absent parent, guardian, or custodian
is likely to result in serious emotional or physical damage to the child.

To the extent that this procedure is used to support a petition to terminate parental rights
by the department in a case involving a native child, there is a question as to the
consistency with the Indian Child Welfare Act, 25 U.S.C. sec. 1912(f) which requires the
support of testimony of a qualified expert witness. That section provides that:

No tennination of parental rights may be ordered in such
proceeding in the absence of a determination, supported by evidence
beyond a reasonable doubt, including testimony of qualified expert
witnesses, that the continued custody ot the child by t..c parent or Indian
custodian is likely to result in serious emotional or physical damage to the
child, (emphasis added)



Representative Paul Seaton
February 28, 2005
Page 2

It may be that judicial notice of expert witness testimony would s iisfy ICWA in cases
involving native children, particularly with a heightened standard. Section 5 does not,
however, meet a literal or conservative interpretation of ICWA.

In addition, | have added what our office has identified as a direct court «ule amendment
to the Adoption Rules createu by section 1 Changes have been made in this version in
the title and by new se tions 8 and 9.

If I may be of further assistance, please advise.

JMM.mcd
05-124.med

Enclosure
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CS FOR HOUSE BILL NO. 114( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - FIRST SESSIOh

BY

Offered:
Ref%rrered:

cpoiMkr(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to the retaining of certain privileges of a parent in a relinquishment
and termination of a parent and child relationship proceeding; relating to eligibility for
3 I permanent fund dividends for certain children in the custody of the state; relating to
4  child-in-need-of-aid proceedings and juvenile delinquency proceedings; amending Rules

5 9and |.\ Alaska Adoption Rules: and providing for an effective date."
BE iT EN/XCTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.23.180 is amended by adding a new subsection to read:

(3 In a relinquishment of parental nghts executed under (a) of this section, a
parent may retain privileges with respect to the child, including the ability to have
future contact, communication, and visitation with the child. A retained privilege

must be stated with specificity in wnting, and. if a termination order is entered
following the relinquishment, the courtj>hall incorporate a retained privilege into the

termination order. A relinquishment may not be withdrawn or invalidated, and a

-1- CsSIIB 114( )
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termination order may not be vacated, on the grounds that a retained privilege has

been withheld from the relinquishing parent or that the relinquishing parent has been

unable, for any reason, to act upon a retained privilege.

*Sec. 2. AS 43.23.005(0 tsamended to read:

(0 Jhe [IN A TIME OF NATIONAL MILITARY EMERGENCY. THE)
commissioner may waive the requirement of (a)(4) of this section for an individual

absent from the state
(1) in a time of national military emergency under military orders

while serving in the armed forces of the United States, or for the spouse and

dependents of that individuality;

(2) while in the custody of the Depaiwnent of Health and Social
Services in accordance with a court order under AS 47.1u or AS 47.12 and placed
outside of the state bv the Department of Health and Social Services for purposes

of medical or behavioral treatment.

*Sec. 3. AS 47.10.020(a) is amended to read:

(@) Whenever circumstances subject a child t
under AS 47.10.005 - 47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the informati on of the court to determine
whether the best interests of the child require that further action be taken. The court

shall make the appointment on its own motion or at the request of a person or

agency having knowledge of the child's circumstances. If, under this subsection,

the court appoints a person or agency to make a preliminary inquiry and to report to i,
or if the department is conducting an investigation of a report cf child abuse or
neglect, the court may issue any orders necessary to aid the person, the agency,
or the department in its investigation or in making the preliminary inquiry and
report. Upon [THEN, UPON THE] receipt of the report under this subsection, the
court may

(1) close the matter without a court hearing;

(2) determine whether the best interests of the cl ild require that further

action be taken; or
(3) authorize the person or agency having knowledge of the facts of the

14 ) 2
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case to file with the court a petition setting out the facts.

* Sec. 4. AS 47.10.020 is amended by adding a new subsection to read:

(e) Nothing in this section requires the department to obtain authorization

from the court before
(1) conductir// an investigation of a report of child abuse or neglect; or
(2) filing a petition.
* Sec. 5. AS 47.10 is amended by adding a new section to read:
Sec. 47.10.145. Expert witness testimony regarding absent parent,

guardian, or custodian. If the court finds by clear and convincing evidence that a

parent, guardian, or cu: odian of a child cannot be located after a reasonable search for

the parent, guardian, or custodian has been conducted by thedepartment, the court

may conclude that the testimony of a qualified expert witness would support a finding
that continued custody of the child by the absent parent, guardian, or custodian is
likely to result in serious emotional or physical damage to the child.
* Sec. 6. AS 47.10.990(16) is amended to read:
(16) "mental health professional” has the meaning given in

AS 47.30.Q15, except that, if the child is placed in another state by the

department, "mental health professional” also invades a professional listed in
the definition of "mental health professional” in AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed bv a corresponding licensing
authority to practice in the state in which the child is placed;

* Sec. 7. AS 47.12.990(10) is amended to read:

(10) "mental health professional” has the meaning given in

AS 47.30.915. except that, if the minor is placed in another state bv the

depart cen' "mental health professional” also includes a professional listed in
the definition of "mental health professional” in AS 47.30.915 who is not licensed
to practice by a board of this state but is licensed bv a corresponding licensing
authority to practice in the state in which the minor is placed;

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules,

3 CSHB 114( )

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 24-GH 1108\G

is amended to read:
(@) Form. A consent or relinquishment must be in writing and must include:

(1) notice of the person's right to withdraw the consent or
relinquishment as provided by paragraphs (g) and (h) of this rule;

(2) the address and telephone number of the court in which the
adoption or relinquishment proceeding has or is expected to be filed;

(3) a statement of the right to counsel as stated in Rule. 8;

(4) a statement concerning whether or not any visitation rights or
other parental privileges are sought to be retained after the adoption;

(5) if aconsent, the information required in AS 25.2j.060; and

(6) if signed by a parent, a statement of whether the parent -sa minor.

*Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDN ENT. Pule 13(a), Alaska Adoption

Rulec, is amended to read

(@) Voluntary Relinquishment. A decree terminating parental rights may be
entered after a voluntary relinquishment pursuant :0 AS 25.23.180. The court shall
enter findings of fact which, must include a statement concerning whether visitation
rights are being allowed under AS 25.23.130(c) c-r AS 25.23.180 whether other
privileges are heing retained under AS 25.23.130. and whether the time limit for

withdrawal of the relinquishment has elapsed. If the relinquishment was signed in the

presence of the court findings aLo must be entered as to whether the parent

understood the consequences of 'h: relinquishment, and whether the relinquishment
was voluntarily signed.

In the case of a voluntary relinquishment of parental rights to an Indian chi'd,
the court mull make additional nndings concerning whether any notice required ty
Rule 10(e) was timely given; whether the relinquishment was voluntary and in
compliance with the requirements of 25 U.S.C. Section 1913; and whether the child's
placement complies with the preferences set out in 25 U.S.C. Section 1915 or good

cause exists for deviation from the placement preferei.ee.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to

SHB 114( ) -4-
New Text Underlined [DELETED TEXT BRACKETED]
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read-
INDIRECT COURT RULE AMENDMENT. AS 25.23.180(j), added by sec. ! of this

Act, amends Rules 9 and 13, Alaska Adoption Rules, by requiring retained privileges to be set
out in the relinquish;.,?ni form and order.

* Sec. 11. The uncodified law of the State of Alaska is amended by adding a now section to
read:

CONDITIONAL EFFECT, (a) Ruie 9(a). Alaska Adoption Rules, as amended by
sec. 8 of this Act, takes effect only if sec. 8 of this Act receives the two-thirds majority vote of
each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

(b'j Rule )3(a), Alaska Adoption Rules, as amended by sec. 9 of this Act, t'ikes effect
only if sec. 9 of this Act receives the iwo-thirus majority vote of each house required by art.
IV, sec. 15, Constitution of the State oi Alaska.

(©) AS 25.23.180(j). added by sec. 1of this Act, takes effect only if sec. 10 of this Act
receives the two-thirds majority vote of each house required by art. 1V, sec. 15. Constitution

of the State ef Alaska.
* Sec. 12; This Act takes effect immediately under AS 01.10.070(c).

5 CSHB 114( )
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OFFERED IN THE HOUSE STATE AFFAIRS BY

COMMITTEE
TO: CSHB 114( ) (24-GH 1108'F) (3/8/05 Work Draft)

Page 1, line L
Delete "the retaining of certain privileges of a parent in a"

Inse-* "proeeetlings regarding voluntary"

Page I, line2:

Deiete "proceeding”

Page 1, line 4:

Delete “, adoption proceedings,”

Page 1, line 5, following "Rules™:
Insert",and Rule 18,Child in Need of Aid Rules"

Page 1, line 8. through page 2, line 9:

Delete all material.
Renumber the following bill sections accordingly.
Page 3, following line 12:

Insert a new bill section to read.

"*Sec. 4. AS 47.10 is amended by adding a new section to read:



Sec. 47.in.089. Voluntary relinquishment of parental rights and
responsibilities, (a) The rights of a parent with reference to a child, including parental
right to control the child, to withhold consent to an adoption, or to receive notice of a
hearing on a petition for adoption, may be relinquished to the department and the
relationship of parent and child terminated in a proceeding as provided in this section.

(b) A relinquishment must be in writing, signed by a parent, regardless of the age
of the parent, in the presence of a representative of the department or in the presence of a
court of competent jurisdiction with the knowledge and approval of the department. A
copy of the signed relinquishment shall be given to the parent.

(c) A relinquishment may be withdrawn within 10 days after it is signed. The
relinquishment is invalid unless it states that the parent has the right of withdrawal under
this subsection.

(d) In a relinquishment of parental rights executed under this section, a parent
may retain privileges with respect to the child, including the ability to have future
contact, communication, and visitation with the child. A retained privilege must be in
writing and stated with specificity.

(e) Not sooner than 10 days after a relinquishment is signed, the court shall enter
an order terminating parental rights if the court determines that termination of parental
rights under the terms of the relinquishment is in the child's best interests. Ifa parent has
retained any privileges under (d) of this section, the court shall incorporate the retained
privileges into the termination order with a recommendation that they be incorporated
into an adoption or legal guardianship decree.

(f) A relinquishment may not be withdrawn and a termination order may not be
vacated on the ground that a retained privilege has been withheld from the relinquishing
parent or that the relinquishing parent has been unable, for any reason, to act upon a
retained privilege, unless on grounds specified in Rule 60(b), Alaska Rules of Civil
Procedure.

(g) After a termination order is entered, but before the entry of an adoption or
legal guardianship decree, a party or a parent who has voluntarily relinquished parental
rights under this section may request a review hearing, upon a showing of good cause, to

seek enforcement or modification of a privilege retained in the termination order. The
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court may modify or enforce the retained privilege if it is in the best interests of the child
to do so.

(h) After a termination order is entered, but before the entry of an adoption or
legal guardianship decree, a parent who voluntarily relinquished parental rights to a child
under this section may request a review hearing, upon a showing of good cause, to vacate
the termination order and reinstate parental rights relating to that child. A court shall
vacate a termination order if the parent shows by clear and convincing evidence that
reinstatement of parental rights is in the best interests of the child and that the parent is
rehabilitated and capable of providing the care and guidance that will serve the moral,
emotional, mental, and physical welfare of the child.

(i) A parent seeking a review hearing under (g) or (h) ot this section is entitled to

the appointn.v fan attorney to the same extent as if the parer.*'s rights had not been

terminated."

Renumber the following bill sections accordingly.

Page 4, following line 17:

Insert a new bill section to read:

"* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section to

DIRECT COURT RULE AMENDMENT. Rule 9(g), Alaska Adoption Rules, is
amended to read:

(@) Withdrawal of Consent or Relinquishment of a Non-Indian Child. The
parent ofa non-Indian child may withdraw a consent or relinquishment by notifying in
writing the court, or the person or agency obtaining the consent or relinquishment, within
10 days of the birth or signing of the consent or relinquishment, whichever is later
Notification is timely if received or postmarked on or before the last day of this time
period. The parent may move the court to permit withdrawal of the consent or
relinquishment after the 10-dav [10 DAY] period pursuant to AS 25.23.070 foi consent
or AS 25.23.180(g) or AS 47.10.089(h) for a relinquishment."
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Renumber the following bill sections accordingly.

Page 4, line 23 following "AS 25.23.180":
Insert "or AS 47.10.089"

Page 4, line 25:
Delete "AS 25.23.180, whetlier"

Page 4, line 26:
Delete "AS 25.23.180"
Insert "AS 47.10.089"

Page 5, following line 5:

Insert a new bill section to read:
"* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to
read:

DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Child in Need of Aid

Rules, is amended to read:

(d) Relinquishment.

(1) Notwithstanding other provisions of this rule, the court may terminate
parental rights after voluntary relinqui hrrientpursuant toAS 47.10.089 [AS 25.23.180],

In the case of an Indian child, the relinquishment must meet therequirements set forth in

25. U.S.C. sec. 1913(c)."
Renumber the following bill sections accordingly.
Page 5, line 8:

Delete "AS 25.23.180(j), added by sec. 1"

Insert "AS 47.10.089(.i>, added by sec. 4"

Page 5, line 11
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Delete "AS 25.23.180(k), added by sec. 1"
Insert "AS 47.10.089(g) and (h), addedby sec. 4"

Delete "amends"

Insert "amend"

Page 5, following line 13:

Insert the following new material:

"(c) AS 47.10.089, added by sec. 4 of this Act, amends Rule 18(d)(1), Childin Need of
Aid Rules, by presiding that a relinquishment be in writing, allowing for withdrawal of the

relinquishment, allowing for the retention of certain privileges, and authorizing a review hearing

before the entry of an adoption or legal guardianship decree.

(d) AS 47.10.089, added by sec. 4 of this Act, amends Rule 18, Child inNeed of Aid

Rules, by authorizing a review hearing for a termination before entry of an adoption orlegal

guardianship decree.
* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to

read:
REVISOR'S INSTRUCTION. The revisor of statutes is instructed to change the heading

of AS 47.10.088 from "Sec. 47.10.08S. Tennination of parental rights and responsibilities” to

"Sec. 47.10.088. Involuntary termination of parental rights and responsibilities.
Renumber the following bill sections accordingly.

Page 5, following line 18:
Insert the following new material:

"(b) Rule 9(g), Alaska Adoption Ruies, as amended bysec. 9of this Act.takes effect
only if sec. 9 of this Act receives the two-third 'majority vote of eachhouserequired by art. IV,

sec. 15, Constit ition of the State of Alaska."

Page 5, line 19:
Delete "(b)"
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Insert "(c)"

Delete "9"

Insert "10"
Page 5, line 20:

Delete "9"

Insert "10"

Page 5, following line 21:
Insert the following new material:

"(d) Rule 18(d)(i), Child in Need of Aid Rules, as amended by sec. 11 of this Act, takes
effect only if sec. 11 of this Act receives the two-thirds majority vote of each house required by

art. 1V, sec. 15, Constitution of the State of Alaska."

Page 5, line 22:
Delete "(c) AS 25.23.180(j) and (k). added by sec. 1ofthis Act, take"
Insert “(e) AS 47.10.089, added by sec. 4 of this Act, takes"

Delete "10"

Insert "12"
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3/15/2003
(8:93 AM
AMENDMENT

OFFERED IN THE HOUSE STATE AFFAIRS BY

COMMITTEE
TO: CSHB 114( ) (24-GH 1108NF) (3/8/05 Work Draft)

Page I, line 5, following "proceedings;":
Insert “"relating to findings in permanency hearings in child in need of aid

proceedings; amending Rule 17.2, Alaska Child in Need of Aid Rules;"

Page 3, following line 12:
Insert a new bill section to read:

"* Sec. 5. AS 47.10 080(/) is amended to read:
(/) Withm 12 months after the date a child enters foster care as calculated under

AS 47.10.088(0, the court shall hold a permanency hearing. The hearing and permanent

plan developed in the hearing are governed by the following provisions:

(1) the persons entitied to be heard under AS 47.10.070 or under (0 of
this section are also entitled to be heard at the hearing held under this section;
(2) when establishing the permanent plan for the child, the court shall
make appropriate written findings, including findings related to whether
(A) and when the child should be returned to the parent or
guardian;
(B) the child should be placed for adoption or legal guardianship
and whether a petition fortermination of parental rights shoulu be filed by the

department; and
(C) the child should be placed in another planned, permanent

living arrangement and what stepsare necessary to achieve the new arrangement;
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(3) if the court is unable to make a finding required under (2) of this
subsection, the court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the court

shall also make appropriate written findings related to
(A) whether the department has made the reasonable efforts

required under AS 47.10.086 to offer appropriate family support services to
remedy the parent's or guardian's conduct or conditions in the home that made the

child a child in need of aid under this chapter;

(B) whether the parent or guardian lias made substantial progress
to remedy the parent's or guardian's conduct or conditions in the home that made

the child a child in need of aid under this chapter; [AND]

(C) ifme permanent plan is for the child to remain in out-of-home
care, whether tlic child's out-of-home placement continues to be appropriate and
in the best interests of the child; and

(P> whether the department has made reasonable efforts to
finalize the permanent plan for the child;

(5) the court shall hold a hearing to review the permanent plan at least
annually until successful implementation of the plan; if the plan approved by the court
changes after the hearing, the department shall promptly apply to the courtfor another
permanency hearing, and the court shall conduct the hearing within 30 days after

application by the department.”
Renumber the following bill sections accordingly.

Page 5, following line 5:
Insert a new bill section to read:

"* Sec. 11. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 17.2(0, Alaska Child in Need of

Aid Rules, is amended to read:
(0 Additional Findings. In addition to the findings required under paragraph
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(e), the court shall also make written findings related to
(1) whether the Department has made reasonable efforts required under

AS 47.10.086 or, in the case of an Indian child, whether theDepartmenthas made active

efforts to provide remedial services and rehabilitative programs asrequired by 25 U.S.C.

Sec. 1912(d);
(2) whether the parent or guardian has made substantial progress to

remedy the parent's or guardian's conduct or conditions in the home that made the child a

child in need of aid; [AND]
(3) if the permanent plan is for the child to remain in out-of-home care,

whether the child's out-of-home placement continues to be appropriate and in the best

interests of the child; and
(4) whether the Department has made reasonable efforts to finalize

the permanent plan for thechild.”

Renumber the following bill sections accordingly.

Page 5, line 17:

Delete "sec. 8"

Insert "sec. 9"

Delete "only if sec. 8"

Insert "only if sec. 9"

Page 5, line 19:

Delete "9"

Insert "10"

Page 5, line 20:

Delete "9"

Insert "10"
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Page 5, line 22:
Delete "10"

Insert "12"

Page 5, following line 24:
Insert the following new material:

"(d) Section 5 of this Act takes effect only if sec. 11 of this Act receives the two-thirds

majority vote of each house required by art. IV, sec. 15, Constitution ofthe State of Alaska."
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AMENDMENT

2001 002

24G-1
214/2005
(11:23 AM)

OFFERED IN THE HOUSE STATE BV

AFFAIRS COMMITTEE
TO: CSHB 114( ) (24-GH1108\G Work Draft 2/28/05)

Page 1, lines 1- 2:

Delete "relating to the retaining of certain privileges of a parent in a relinquishment

and termination of a parent and child relationship proceeding;"

Page 1, lines 4-5:
Delete "amending Rules 9 and 13, Alaska Adoption Rules;"

Page 1, line 7 through page 2, line 3:

Delete all material.

Renumber the following bill sections accordingly.

Page 3, lines 7 -14:

Delete all material.

Renumber the following bill sections accordingly.

Page 3, line 29 through page 5, line 15:

Delete all material.

Renumber the remaining bill section accordingly.
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AMENDMENT

OFFERED IN THE HOUSE STATE AFFAIRS BY

COMMITTEE
TO: CSHB 114( ) (24-GH1108\F) (3/8/05 Work Draft)

Page I, line 1:
Delete "the retaining of certain privileges of a parent in a"

Insert "proceedings regarding voluntary™

Page 1, line 2:

Delete "proceeding™”

Page 1, line 4:

Delete ", adoption proceedings,”
Page 1, line 5, following "proceedings;":
Insert "relating to findings inpermanency hearings in child

proceedings;"

Page 1, line 5, following "Adoption Rules":
Insert ", and Rules 17.2 and 18, Alaska Child in Needof AidRules"

Page 1, line 8, through page 2, line 9:

Delete all material.

Renumber the following bill sections accordingly.

in

2UG-]
3/15/2005
(1151 AM)

need of aid
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Page 3, following line 12:
Insert new bill sections to read:

x Sec. 4. AS 47.10.080(/) is amended to read:
(/) Within 12 monvhs after the date a child enters foster care as calculated under

AS 47.10.088(f), the court shall hold a permanency hearing. The hearing and permanent

plan developed in the hearing are governed by the following provisions:

(1) the persons entitled to be heard under AS 47.10.070 or under (f) of
this section are also entitled to be heard at the hearing held under this section;
(2) when establishing the permanent, plan for the child, the court shall
make appropriate written findings, including findings related to whether
(A) and when the child should be returned to the parent or
guardian;

(B) the child should be placed for adoption or legal guardianship
and whether a petition fortermination of parental rights should be filed by the
department; and

(C) the child should be placed in another planned, permanent
living arrangement and what stepsare necessary to achieve thenew arrangement;

(3) if the court is unable to make a finding required under (2) of this
subsection, the court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the court
shall also make appropriate written findings related to

(A) whether the department has made the reasonable efforts
required under AS 47.10.086 to offer appropriate family support services ‘o
remedy the parent's or guardian's conduct or conditions in the home that made the
child a child in need of aid under this chapter;

(B) whether the parent or guardian has made substantial progress
to remedy the parent's or guardian's conduct or conditions in the home that made

the child a child in need of aid under this chapter; [AND]

(C) ifthe permanent plan is for the child to remain in out-of-hcme
care, whether the child's out-of-horne placement continues to be appropriate and

in the best interests of the child; and
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fD) whether the department has made reasonable efforts to

finalize the permanent plan for the child;
(5; the court shall hold a hearing to review the permanent plan at least
annually until successful implementation of the plan; if the plan approved by the court
changes after the hearing, the department shall promptly apply to the court for another

permanency hearing, and the court shall conduct the hearing within 30 days after

application by the department.

*Sec. 5. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.089. Voluntary relinquishment of parental rights and
responsibilities, (a) The rights of a parent with reference to a child, including parental
right to control ti e child, to withhold consent to an adoption, or to receive notice of a
hearing on a petition for adoption, may be relinquished to the department and the
relationship of parent and child terminated in a proceeding as provided in this section.

(b) A relinquishment must be in writing, signed by a parent, regardless of the age
of the parent, in the presence of a representative of the department or in the presence of a
court of competent jurisdiction with the knowledge and approval of the department. A
copy of the signed relinquishment shall be given to the parent.

(c) A relinquishment may be withdrawn within 10 days after it is signed. The
relinquishment is invalid unless it states that the parent has the right of withdrawal under
this subsection.

(d) In a relinquishment of parental rights executed under this section, a parent
may retain privileges with respect to the child, including the ability to have future
contact, communication, and visitation with the child. A retained privilege must be in
writing and stated with specificity.

(e) Not sooner than 10 days after a relinquishment is signed, the court shall enter
an order terminating parental rights if the court determines that termination of parental
rights under the terms of the relinquishment is in the child's best interests. Ifa parent has
retained any privileges under (d) of this section, the court shall incorporate the retained
privileges into the termination order with a recommendation that they be incorporated

into an adoption or legal guardianship decree.

() A relinquishment may not be withdrawn and a termination order may not be
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vacated on the ground that a retained privilege has been withheld from the relinquishing
parent or that the relinquishing parent has been unable, for any .-eason, to act upon a

retained privilege, unless on grounds specified in Rule 60(h), Alaska Rules of Civil

Procedure.
() After a termination order is entered, but before the entry of an adoption or

legal guardianship decree, a party or a parent who has voluntarily relinquished parental
rights under this section may request a review hearing, upon a showing of good cause, to
seek enforcement or modification of a privilege letained in the termination order. The

court may modify or enforce the retained privilege if it is in the best interests of the child

to do so.
(h) After a termination order is entered, but before the entry of an adoption or

iegal guardianship decree, a parent who voluntarily relinquished parental rights to a child
under this section may request a review hearing, upon a showing of r,cod cause, to vacate
the termination order and reinstate parental rights relating to that child. A court shall
vacate a termination order if the parent shows by clear and convincing evidence that
reinstatement of parental rights is in the best interests of the child and that the parent is
rehabilitated and capable of providing the care and guidance that will Jrve the moral,
emotional, mental, and physical welfare of the child.

(i) A parent seeking a review hearing under (g) or (h) of this section is entitled to

the appointment of an attorney to the same extent as if the parent's rights had not been

terminated."
Renumber the following bill sections accordingly.

Page 4, following line 17:
Insert a new bill section to read:
"* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section to
read:

DIRECT COURT RULE AMENDMENT. Rule 9(g), Alaska Adootion Rules, is

amended to read:
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() Withdrawal of Consent or Relinquishment of a Non-Indian Child. The
parent of a non-Indian child may withdraw a consent or relinquishment by notifying in
writing the court, or the person or agency obtaining the consent or relinquishment, within
10 days of the birth or signing of the consent or relinquishment, whichever is later.
Notification is timely if received or postmarked on or before the last day of this time
period. The parent may move the couit to permit withdrawal of the consent or

relinquishiment after the 10-dav [10 DAY] period pursuant to AS 25.23.070 for consent
or AS 25.23.180(g) or AS 47.10.089(h) for arelinquishment."

Renumber the following bill sections accordingly.

Page 4, line 23, following "AS 25.23.180"
Insert "or AS 47.10.089"

Page 4, li..e 25
Delete "AS 25.23.180. whether"

Page 4, line 26
Delete "AS 25.23.180"
Insert "AS 47.10.089"

Page 5, following line 5
Insert new bill sections to read:
"* Sec. 12. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 17.2(f), Alaska Child in Need of

Aid Rules, is amended to read:
() Additional Findings. In addition to the findings required under paragraph

(e), the court shall also make written findings related to
(1) whether the Department has made reasonable efforts required under

AS 47.10.086 or, in the case of an Indian child, whether the Department has made active
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efforts to provide remedial services and rehabilitative programs as required by 25 U.S.C.

Sec. 1912(d);
(2) whether the paren* or guardian has made substantial progress to

remedy the parent's or guardian's conduct or conditions inthe home thatmade the child a

child in need of aid; [AND]
(3) if the permanent plan is for the child to remain in out-of-home care,

whether the child's out-of-home placement continues to beappropriate and in the best

interests of the child; and
(4) whether the Department has made reasonable efforts to finalize

the permanent plan for the child.
* Sec. 13. The uncodified law of the State of Alaska is amended by adding a new section to
read:
DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Alaska Child in Need
of Aid Rules, is amended to read:

(d) Relinquishment
(1) Notwithstanding other provisions of this rule, the court may terminate
parental rightsafter a voluntary relinquishment pursuant to AS47.10.089
[AS 25.23.1801. In the case of an Indian child, therelinquishment mustmeet the

requirements set  forth in 25 U.S.C. sec. 1913(c)."
Renumber the following bill sections accordingly.
Page 5, line 8:

Delete "AS 25.23.180(j), added by sec. 1"

Insert "AS 47.10.089(d), added by sec. 5"
Page 5, line 11

Delete "AS 25.23.180(k), added by sec. 1"

Ins ft "AS 47.10.089(g) and (h), added by sec. 5"

Delete "amends"
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Insert "amend"

Page 5, following line 13:
Insert the following newmaterial:
"(c) AS 47.10.089, added by sec. 5 of this Act, amends Rule 18(d)(1), Alaska Child in

Need of Aid Rules, by providing that a relinquishment be in writing, allowing for withdrawal of
the relinquishment, allowing for the retention of certain privileges, and authorizing a review

hearing before the entry of an adoption or legal guardianship dec. ee.

(d) AS 47.10.089, added by sec. 5 of this Act, amends Rule 18, Alaska Child in Need of
Aid Rules, by authorizing a review hearing for a termination before entry of an adoption or legal

guardianship decree.
* Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to

read:
REVISOR'S INSTRUCTION.The revisorof statutes is instructed to  change the heading
of AS 47.10.088 from "Sec.47.10.088. Termination of parental rights and responsibilities" to

"Sec. 47.10.088. Involuntary temination of parental rights and responsibilities ™
Renumber the following bill sections accordingly.

Page 5, line 17:
Delete "sec. 8"

Insert "sec. 9"

Delete "only if sec. 8"

Insert "only if sec. 9"

Page 5, following line 18:
Insert the following new material:

"(I) Rule 9(g), Alaska Adoption Rules, as amended by sec. 10 ofthis Act, takeseffect

only if sec. 10 of this Act receives the two-thirds majority vote of each houserequired by art. 1V,

sec. 15, Constitution of the State of Alaska."



o DA W N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page 5, line 19:
Delete "(b)"

Insert "(c)"

Delete "9"

Insert"11"

Page 5, line 20:
Delete "9"

Insert"11"

Page 5, following line 21:
Insert the following new material:

"(d) Section 4 of this Act and Ruie 17.2(0, Alaska Child in Need of Aid Rules, as
amended by sec. 12 of this Act, take effect only if sec. 12 of this Act receives the two-thirds
majority vote of each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

(e) Rule 18(d)(1), Alaska Child in Need of Aid Rules, as amended by sec. 13 of this Act,
takes effect only if sec. 13 of this Act receives the two-thirds majority vote of each house

required by art. 1V, sec. 15, Constitution of the State of Alaska."”

Page 5, line 22:
Delete"(c)AS25.23.180(j) and (k), added by sec. 1of this Act, take"
Insert "(f) AS 47.10.089, added by sec. 5 of this Act, takes"

Delete "10"

Insert 14"



ALASKA STATE HOUSE OF REPRESENTATIVES

Session
Contact:
Interim Address: (907)-465-3719
3340 Badger Road FAX# (907)-465-3258
North Pole, AK 99705 State Capitol
(907)-488-5725 Room 204

Fax# (907)-488-4271
REPRESENTATIVE JOHN COGHILL

MEMORANDUM

Date: March 16,2005
To: Jean Mischel, Legal Counsel

From: Rynnieva Moss, Legislative Aide

Re: CSSSHB 53( ) Version
Page 1, line 6:
Delete:

“to the retention of certain privileges of a parent in a”
Insert:

“proceedings regarding voluntary”

Page 1, line 2:
Delete:
“proceeding”

Page 2, line 9, following “Adoption Rules”:

Insert: and Rules 17.2 anr' 18, Alaska Child in Need of Aid Rules’
Page 2, line 22, through page 3, line 4:

Delete all material.

Renumber the following bill sections accordingly.



Page 8, line 29:
Insert new bill section:

(1) Within 12 months after the date a child enters foster care as calculated under AS
47.10.088 (f), the court shall hold a permanency hearing. The hearing and permanent plan
developed in the hearing are governed by the following provisions:

(1) the persons entitled to be heard under AS 47.10.070 or under (f) of this seciion are
also entitled to be heard at the hearing held under i. s subsection;

(2) when establishing the permanent plan for the child, the court shall make
appropriate written findings, including findings related to whether

(A) and when the child should be returned to the parent or guardian;

(B) the child should be placed for adoption or legal guardianship and whether a
petition for tennination of parental rights should be filed by the department; and

(C) the child should be placed in another planned, permanent living arrangement and
what steps are necessary to achieve the new arrangement;

(3) if the court is mable to make a finding required under (2) of this subsection, the
court shall hold another hearing within a reasonable period of time;

(4) in addition to the findings required by (2) of this subsection, the court shall also
make appropriate written findings related to

(A) whether the department has made the reasonable efforts required under AS
47.10.086 to offer appr priatc family support services to remedy the parent's or guardian's
conduct or conditions in the home that made the child a child in need of aid under this
chapter;

(B) whether the parent or guardian has made substantial progress to remedy the
parent's or guardian's conduct or conditions in the home that made the child a child in need
of aid under this chapter; and

(C) if the permanent plan is lor the child to remain in out-of-home-care,
whether the child's out-of-home placement continues to be appropriate and in the best
interests of the child; and

(D) whether the department has made reasonable efforts to finalize the
permanent plan for the child;

(5) the court shall hold a hearing to review the permanent plan at least annually until
successful implementation of the plan; if the plan approved by the court changes after the
hearing, the department shall promptly apply to the court for another permanency hearing,
and the court shall conduct the hearing \ ithin 30 days after apphcation by the department.

Page 4, line 27:

Delete: “and”

Insert: ‘or



Page 4, line 24:
After the word “petition”

Insert: “pursuant to AS 47.10.110”

Page 9, lines Il & 12:
Delete: “party”

Insert: “person”1

Page 9, lines 17 & 18:

Delete: “the parent can show, by a preponderance of the evidence, that”

Page 9, lines 23
After the word “and”, insert:

“encourage foster parents”

Page 9, line 13::

After the word “member"

Insert: Notwithstanding their right to request a hearing a non-party family member
person requesting a hearing under this subsection is not eligible for publicly appointed legal
counsel.”

Page 9, line 28:

New subsection to AS 47.10.084:

(d) When a child is in the custody of the department and the child is prescribed a
psychotrophic ot other mental health medication, the department shall consider this a
major mediral treatment and obtain the consent of the child’s parent or legal guardian
t are administering the medication.*

1Department of Law wants to make sure itis clear that a family member has a right to have a hearing on denial of information,
placement, or participation in a adjudication hearing, that right does not make them a party to the CINA custody case.

“You can wordsm ith this to your liking.
"There might be a simpler way to add psychotrophic or other mental health medication as a major medical treatment in subsection (c).



Page 11, line 13:
Delete the first “a”

Insert: “An interested person”

Page 11, line 18:4

After the word “hearing."”

Insert: “Notwithstanding their right to request a hearing a non-party family member
person requesting a hearing under this subsection is not eligible for publicly appointed legal
counsel.”

Page 11, line 24:
Insert new bill section to read:

“Sec. 47.10.089. Voluntary relinquishment of parental rights and responsibilities.
(@) The rights of a parent with reference to a child, including parental right to control the
child, to withhold consent to an adoption, or to receive notice of a hearing on a petition for
adoption, may be relinquished to the department and the relationship of parent and child
terminated in a proceeding as provided in this section.

(b) " A relinquishment must be in writing, signed by a parent, regardless of the age of the
parent, in the presence of a representative of the department or in the presence of a court of
com* etent jurisdiction with the knowledge and approval of the department. A copy of the
signed relinquishment sha 1be given to the parent.

(c) A relinquishment may be withdrawn within 10 days after it is signed. The
relinquishment is invalid unless it states that the parent has the right of withdrawal under this

'ubsection.

(d) In a relinquishment of parental rights executed under this section, a parent may
retain privileges with respect to the child, including the ability to have future contact,
communication, and visitation with the child. A retained privilege must be in writing and

state with specificity.

(e) Not sooner than 10 days after a relinquisnment is signed, the court shall enter an
order terminating parental rights if the court determines that termination of parental rights
under the terms of relinquishment is in the child’s best interests. Ifa parent has retained any
privileges under (d) of this section, the court shall incorporate the retained privileges into the
termination order with a recommendation that they be incorporated into an adoption or legal
guardianship decree.

4You can w" Mtnith this t- your liking.



(0 A relinquishment may not be withdrawn and a termination order may not be vacated
on the ground that a retained privilege has been withheld if the relinquishing parent or that the
relinquishing parenet has been unable, for any reason, to act upon a retained privilege, unless
on grounds specified in Rule 60(b), Aliska Rules of Civil Procedure.

(g) After a termination order is cntered, but before the entry of an adoption or legal
guardianship decree, a party or a parent who has voluntarily relinquished parental rights under
this section may request a review hearing, upon a showing of good cause, to seek enforcement
or modification of a privilege retained in the termination order. The court may modify or
enforce the retained privilege if it is in the best interests of the child to do so.

(h) After a termination order is entered, but before the entry of adoption or legal
guardianship decree, a parent who voluntarily relinquished parental rights to a child under this
section may request a review hearing, upon a showing of good cause, to vacate the
termination ordei and reinstate parental rights relating to that child. A court shall vacate a
tennination order if the parent shows by clear and convincing evidence that reinstatement of
parental rights is in the best interest.: of the child and that the parent is rehabilitated and
capable of providing the care and guidance that wiP serve the moral, emotional, mental, and
physical welfare of the child.

(i) A parent seeking a review under (g) or (h) of this section is entitled to the

appointment of an attorney to the same extent as if the parent’s rights had not been
terminated.”

Renumber the following sections accordingly.

Page 12, line 25:

Delete: “department”

Insert: “Department of Health & Social Services and the Department of
Administration”

Page 12, lines 28 « 29:

Delete: “an adult family member”

Rc-insert:  “parent”

Page 12, line 30:

Language to be added to clarify the information disclosed in the subsection does not include
anything that would violate the attomey-client privilege.



Page 16, lines 16-19:
Delete all language and insert:

“Sec. 47.10.094. Immunity from liability, (a) A person may not bring an action for
damages against the state, the commissioner, or the commissioner’s designee based upon
improper disclosure of, or failure to disclose, infoTnation under AS 47.10.093(k).

(b) This section does not preclude liability for civil damages is a result of gross
negligence or reckless or intentional misconduct.”

Page 17, line 24:
Delete “ombudsman for a panel review"
Insert:

“review panel”

Page 17- page 18:
Delete:
“ombudsman”
Insert:

“review panel”

Delete ombudsman and insert “review panel” and

Page 19, lines 1 - ?

Delete all language.

Insert:

“Sec. 47.10.960. Civil liability. Failure to comply with a provision of this title does not

constitute a basis for civil liability for damages. This section does not preclude liability for
civil damages as a result of gross negligence or reckless or intentional misconduct.”



Page 19, line 18:

Delete: “biological or adoptive”

Insert: “legal”

Page 19, Section 33:

The Department of Lav wants to add language to this section that would allow for a
placement of the child even when the parents object. They feel this section allows parents to

veto placement.

Also, the department says there is a problem with subsection (f) in that once a child is placed
with a relative or friend, they might become a foster home, or when placement is made the
relative or friend would already be a foster home.

Page 22, line 13:
After the word “governor”

Insert: the legislature,”

Page 24, line 24 through Page 25, line 1.

Delete all language.

Page 29, line 3:
Insert a new bill section:

“*Sec. The unmodified law of the State of Ala ka is amended by adding a ne\>
section to read:

DIRECT COURT RULE AMENDMENT. Rule 9(g), Alaska Adoption Rules is
amended to read:



(9) Withdrawal of Consent or Relinquishment of a Non-Indian Child. The parent
of a non-Indian child may withdraw a consent or relinquishment by notifying in writing the
court, or the person or agency obtaining the consent or relinquishment, within 10 days of the
birth or signing of the consent or relinquishment, whichever is later. Notification is timely if
received or postmarked on or before the last day of this time period. The parent may move
the court to permit withdrawal of the consent or relinquishment after the 10-day [lu DAY]
period pursuant to AS 25.23.070 for consent or AS 25.23.180(g) or AS 47.10.089(h) for
relinquishment.”

Renumber the following bill sections accordingly.

Page 29, line 8, following “AS 25.23.180":

Insert: “or AS 47.10.089”

Page 29, line 10:

Delete: “AS 25.23.180, whether”

Page 29, line L1:
Delete: "AS 25.23.180”

Insert: “AS 47.10.089”

Page 29, line 22:
Insert new bill sections to read:

“Sec. . The uncodified law of the State of Alaska is amended by adding a new section to
read:

DIRECT COURT RULE AMENDMENT. Rule 17.2(f), Alaska Child in Need of Aid
Rules, is amended to read:

(0 Additional Findings. In addition to the findings required under paragraph (e), the
court shall e!'so make written findings related to



(1) whether the Department has made reasonable efforts required under AS
47.10.086 or, in the case of an Indian child, whether the Department has made
active efforts to provide remedial sen s and rehabilitative programs as
required by 25 U.S.C. See. 1912(d);

(2) whether the parent or guardian has made substantial progress to remedy the
parent’s or guardian’s conduct or conditions in the home that made the child a

child in need ofaid; {AND}

(3) ifthe permanent plan is for the child to remain in out-of-home care, whether
the child’s out-of-home placement continues to be appropriate and in the best
interests of the child; and

(4) whether the Department has made reasonable efforts to finalize the
permanent plan for the child.

*Sec. . The uncodified law of the State of Alaska is amended by adding a new section to
read:

DIRECT COURT RULE AMENDMENT. Rule 18(d)(1), Alaska Child in Need of Aid
Ruler is amended to read:

(d) Relinquishment.
(1) Notwithstanding other provisions of this rule, the court may terminate parental
rights after a voluntary relinquishment pursuant to AS 47.10.089 [Af 25.23.180]. In the

case of an Indian child, the relinquishment must meet the requirements set forth in 25
U.S.C. sec. 1913(c).”

Page 29, line 24.

Delete: “AS 25.23.180(j) ” added by sec. 2”
Insert: “(a) AS 47.10.089(dt, added by sec. _ ”
Insert new subsections:
"(b) AS 47.10.089(g) and (h), added by sec. of this Act, amend Rule 13,

Alaska Adoption Rules, by authorizing a review hearing for a voluntary relinquishment
before the entry of an adoption decree.



(c) AS 47.10.089, added by sec. of this Act, amends Rules 18(d)(l), Alaska Child
in Need of Aid Rules, by providing that a relinquishment be in writing, allowing for
withdrawal of the relinquishment, allowing for the retention of certain privileges, and
authorizing a review hearing before the entry of an adoption or legal guardianship

decree.

(d) AS 47.10.089, added by sec. of this Act, amends Rule 18, Alaska Child
in Need of Aid Rules, by authorizing a review hearing for a termination

before entry of an
(e) adoption or legal guardianship decree.

*Sec. The uncodified law of the State of Alaska is amended by adding a new section to
re-'d:

REVISOR”S INSTRUCTION. The revisor of statutes is instructed to change the
heading of AS 47.10.088 from “Sec. 47.10.088. Tennination of parental rights and
responsibilities” to “Sec. 47.10.088. Involuntary termination of parental rights and

responsibilities.”

Renumber the following bill sections accordingly.

Page 31, lines 12-14:

Delete all language.

Page 32, line 5:
Insert new material:

“(0 Rule 9(g), Alaska Adoption Rules, amended by sec.  ofthis Act, takes effect only
ifsec. ofthis Act receives the two-thirds majority vote of each house required by art. 1V,
sec 15, Constitution of the State of Alaska.

Renumber “sec. " language and subsection lettering in CONDITIONAL EFFECT
clauses.
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Page 32, line 8:

“(h) Section ofthis Actand Rule 17.2(0, Alaska Child in Need of Aid Rules, as
amended by sec. 12 of this Act, take effect only if sec.  ofthis Act receives two-thirds
majority vote of wach house required by art. 1V, sec. 15, Constitution of the State of Alaska.

(1) Rule 18(d)(1), Alaska Child in Need of Aid Rules, as amended by sec.  of this
Act, takes effect only ifsec. ofthis Act receives the two-thirds majority vote
of each house required by art. 1V, sec. , Constitution of the State of Alaska.

Page 32, line 8:
Delete: “(g) AS 25.23.180(j) added by sec. 2”
Insert: “0) AS 47.10.089, added by sec.

Renumber “sec. 56~
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2005 LEG'SLAT'VE SESS'ON Bill Version: HB 114

(H )Publish Date: 1/26/05
Ruvision Date/Time (Nole if correction): Dept. Affected: Health & Social Services
Title REI ATING TO CHILDREN IN NEED OF AID RDU Children’s S ervices

Component Front Line Social Workers

(RLS) BY REQUEST OF THE

Sponsor GOVERNOR

Requester GOVERNOR Component No. 2305
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services

lravei

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES (01

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1037 GF/Mental Health

OtherfSpecify Type-do not abbreviate)
Other(Specify Type-do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: [
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page it necessary)

This bill addresses a number of different issues related to children in the custody of the department. The
bill modifies various sections of Alaska Law by:

1. Allowing a parent to retain privileges of ongoing contact or communication with a child, when
appropriate, after relinquishment of parental rights;

2. Maintaining permanent fund dividend eligibility for Alaskan children temporarily placed outside the

state by the Department of Health and Social Services (DHSS)
3. Clarifying the court's authority to issue orders to aid the DHSS in its investigations of child abuse and
neglect;

Prepared by: Marcia Kennai, Deputy Commissioner Phone 465-3191
Division Office of Children's Services Date/Time 12/27/2004
Approved by: Joel S. Gilbertson. Commissioner Date 12/29/2004
Agency Department of Health and Social Ser\

(Revic*d 8/21/2004 OMB)
HEALTH AND SOCIAL SVCS. FISCAL NOTE



FISCAL NOTE

FN# 1
STATE OF ALASKA
2005 LEGISLATIVE SESSION

BILLNO. HB 114

ANALYSIS CONTINUATION

4. Modifying the circumstances under which the DHSS may assume emergency custody of a child in order to
better protect abused and neglected children;

5. Establishing a definition of "mental health professional” for purposes of child in need of aid and juvenile
delinquency proceedings, and

6. Allowing the court to make findings regarding the testimony of expert witnesses in cases where parents cannot
be located.

Passage of this hill will not have a fiscal impact on the department.

Page 2 0 2



Louie Flora

From: Linda Wilson [linda_wilson@admin.state.ak.us]

Sent: Tuesday, March 01, 2005 10:14 AM

To: Rep. Paul Seaton; Louie Flora

Cc: Michael A Tibbies; Joshua P Fink; Barbara L Malchick
Subject: HB114

Mr. Chairman: In response to your request this morning at the State Affairs hearing, here

is my email address. My phone number is 334-4416.
I look forward to working with a subcommittee on this bill, and will let OPAknowof your

request as well. Linda Wilson, Deputy Director, Public Defender Agency.


mailto:linda_wilson@admin.state.ak.us

Louie Flora

Fro n: Joshua Fink [joshuaJink@admin.state.ak.us]

Sent: Tuesday. March 01. 2005 5:47 PM

To: Rep. Paul Seaton

Cc: Linda Wilson; Louie Flora; Michael A Tibbies; Barbara L Malchick

Subject: Re: HB114

Representative Seaton, | will participate as well. | will also have my civil

head. Barb Malchick. participate on OPA's behalf. My direct line is 269-3501.

advise when you'd like me available.
Thanks, Josh Fink

Linda Wilson wrote:

>Mr. Chairman: In response to your request this morning at the State

; ffairs hearing, here is my email address. My phone number is 334-4416.
look forward to working with a subcommittee on this bill, and will

>let OPA know of your request as well. Linda Wilson, Deputy Director,

>Public Defender Agency.

VVVYV

section

Please


mailto:joshuaJink@admin.state.ak.us

FRANK H. MURKOWSKI, GOVERNOR

DEPT.OF nEALTH AND SOCIAL SERVICES
P.O. BOX 110601

JUNEAU. ALASKA 998110601
PHONE: (907)465-303

OFFICE OF THE COMMISSIONER FAX (907) 465-3068

January 27. 2004

Honorable Paul Seaton. Chairman
Ilouse State Affairs Committee
Alaska State Capitol; Rm. 102
Juneau. AK 99801

Dear Representative Seaton.

The Department of Health and Social Services respectfully requests a hearing in the
House State Affairs Committee on House Bill 114 "An Act relating to the retaining of
certain privileges ofa parent in a relinquishment and termination ofa parent and child
relationship proceeding; relating to eligibility for permanent fund dividends for certain
children in the custody of the state; relating to child in need of aid proceedings and
juvenile delinquency proceedings; and providing for an effective d;”e."”

This bill contains several distinct provisions relating to the child protection system.

A copy of Governor Minkowski's transmittal letter providing additional information on
the bill and the associated fiscal note should be on file with the committee.

Your favorable consideration of this request will be appreciated.

Sincerely.

Office of the Commissioner

cc; Kevin Jardcll. Legislative Director
Office of the Governor

Marcie Kennai, Deputy Commissioner
Division of Health Care Services

06-F38LH printed on recycled pap*’
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pense” is not defined in the statute, but an
examination of the rest of AS 18.85 clarifies

its meaning.

[2] Chapter 85 of Title 18 of Alaska
Statutes deals with the public defender
agency. The agency is created by AS 18-
85.010 “to serve the needs of indigent de-
fendants.” "If a court determines that the
person is entitled to be represented by an
attorney at public expense, it shall prompt-
ly notify the [public defender] agency or
assign a private attorney for him under
§ 130 of this chapter.” AS 18.85.110(d).
AS 18.85.130(a) specifies that if the court
makes the appointment, reasonable compen-
sation and expenses “shall be paid by the
court system.” Paragraph (b) provides that
if the agency contracts for private counsel
for a defendant, “the public defender shall
pey for these services out of appropriations
to the agency.” The plain meaning of the
words “at public expense” as used in AS
18.85 is that either the public defender
agency will pay the attorney’ fees if it
hires private counsel for a defendant, or the
court system will pay if it appoints the
private counsel. In any case, it is the state
sthat payB. There is clearly no statutory
authorization for assessing other non-par-
ties for the fees of an indigent defendant
for whom the court appoints counsel.

[3] ALSO is a non-profit corporation or-
ganized under AS 10.20. It receives most
of its funding from Legal Services Corpora-
tion, also a non-profit corporation, although
created by a federal act. ALSC does not
have a general legal duty to provide law-
yers to indigents in the same sense as the
court system and the public defender agen-
cy do.

[4] The trial court clearly exceeded its
authority when it ordered Alaska Legal
Services to pay the fees of defendant’s
court-appointed counsel. While the coujrt
may be authorized to appoint counsel In this
case, an issue which we do not decide, by
appointing private counsel to represent the
indigent defendant, the judge obligated the
court system to pay for the attorney's serv-

not the question. The question is whether this
was an order that the judge had the authority

€23 PACIFIC REPORTER, 2d SERIES

ices. The statute makes no provision for
requiring anyone else to reimburse the state
when e ie court system pays for appointed
counsel.

The judgment below must be reversed.

REVERSED.

BOOCHEVER, J., not participating.

«(TWj*It«5rstta;

RITA T, Appellant,
V.
STATE of Alaska, Appellee.
No. 5036.

Supreme Court of Alaska.

Feb. 13, 1981

Following termination of parental
rights, child’s mother applied for hearing,
which was denied by the Superior Court,
Fourth Judicial District, Bethel, Gerald J.
Van Hoomissen, J., without explanation.
On appeal by the mother, the Supreme
Court, Dimond, Senior Justice, held that:
(1) all superior court orders of disposition of
child-i.i-need-of-aid are to be reviewed upon
application of interested party if party es-
tablishes good cause for review and if child
is still ward of court, and (2) where mother
on applying for hearing before superior
court indicated that as result of 14-month
rehabilitation program she had overcome
problems leading to termination of her pa-
rental rights and also indicated that profes-
sional counselors, social workers and others
would be able to establish that she was now
capable of providing warm and loving home
for her child, same was sufficient showing
of good cause to entitle her to review of
order terminating her parental rights, pro-
viding final decree of adoption had not al-
ready been entered.

to make in the first place. An invalid order is
unenforceable regardless of Civil Rule 71.

Case re
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RITA T. v. STATE

CtUtt.
Cost remanded.

Rabinowitz, C. J., filed a concurring
opinion.

1 Infant* <*=242

All superior court orders of disposition
of child-in-need-of-aid are to be reviewed
upon application of interested party if party
establishes good cause for review and if
child is still ward of court. AS 47.05.010 et
seq., 47.05.060, 47.10.080, 47.10.080(b. c),

(cX1-3). (f).

2. Adoption «»14

Entry of final decree of adoption dis-
solves any legal relationship between natu-
ral parents and their child, and child is no
longer ward of court and natural parents
cannot then seek review of order that ter-
minated their parental rights. AS 47.05.010
et seq., 47.05.060, 47.10.080, 47.10.080(cX3),

@ 0

3. Infants «=>242

So long as child remains a ward of
court, his or her natural parents are entitled
to review of order terminating their paren-
tal rights upon showing of good cause for
hearing, and good cause can be established
if parents show that it would be in best
interests of child to resume living with
them because they have sufficiently rehabi-
litated themselves that they can provide
proper guidance and care for the child. AS
47.05.010 et seq.. 47.05.060, 47.10.080, 47.10.-

080(cX3), (d, ).

4 Infants *=242

Where mother on applying for hearing
before superior court indicated that as re-
sult of 14-month rehabilitation program
she had overcome problems leading to ter-
mination of her parental rights and also

I. AS 47.10.080(c) provides in part.
If the court finds that the minor is a child
in need of aid, it shall

(3) by order, upon a showing in the adjudi-
cation by clear and convincing evidence that
there is a child in need of aid under AS
47 10.010(a)(2) as a result of parental con-
duct and upon a showing in the disposition
by clear and convincing evidence that the

Alaska 345
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indicated that professional counselors, social
workers and others would be able to estab-
lish that she was now capable of providing
warm and loving home for her child, same
was sufficient showing of good cause to
entitle her to review of order terminating
her parental rights, providing final decree
of adoption had not already been entered.
AS 20.15.130(a), 47.06.010 et seq , 47.06.060,

47.10.080, 47.10,080(cX8), (d, f).

Daniel N. Branch, Alaska Legal Services
Corp., Bethel, for appellant

Elizabeth Page Kennedy, Asst. Atty.
Gen., Anchorage and Avrum M. Gross,
Atty. Gen., Juneau, for appellee.

Before RABINOWITZ, C. J.. CONNOR,
BURKE and MATTHEWS; JJ., and DI-
MOND, Senior Justice.

OPINION

DIMOND, Senior Justice.

When Rita T.s minor daughter C. L T,
was two years old, Rita and her boyfriend
burned the child with a cigarette and beat
her with a belt and a stick. As a result of
these events, proceedings were commenced
in superior court to terminate Rita’s paren-
tal rights. After hearings in 1976 and 1977,
the superior court adjudged C. L. T. to be a
neglected child and committed her to the
custody of the Department of Health and
Social Services. The superior court termi-
nated Rita’s parental rights under subdivi-
sion (cX3) of AS 47.10.080.* Rita appealed
to this court and we affirmed the judgment
Inre C. L. T, 597 P.2d 518 (Alaska 1979).

In her first appeal, Rita contended that
she was entitled to a review of the order
terminating her parental rights. We held

parental conduct Is likely to continue to exist
if there is no termination of parental rights,
terminate parental rights and responsibilities
of one or both parents and commit the child
to the department or to a legally appointed
guardian of the person of the child, and the
department or guardian shall report annually
to the court on efforts being made to find a
permanent placement for the child.
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that the issue was not properly before this
court because Rita had not requested a
hearing on the matter in the «uperior court
InreC L T,597 P.2d at Rita subse-
quently applied for a hearing and the supe-
rior court denied the application without
explanation. Rita has again appealed to
this court. We now consider whether she is
entitled to a review by the superior court of
its order which terminated her parental
rights.

AS 47.10.080(0 governs the review by the
superior court of its orders relating to delin-
quent children and children in need of aid
(identified as neglected children before the
statute was amended). It states:

A minor found to be delinquent or a
child in need of aid is a ward of the state
as long as he is committed to the depart-
ment [of health and social services] or the
department has the power to supervise
his actions. The court shall review an
order made under (b) or (cXI) or (2) of
this section annually, and may review the
order more frequently to determine if
continued placement, probation, or super-
vision, as it is being provided, is in the
best interest of the minor and the public.
The department, the minor, the minpr’s
parents, guardian, or custodian are enti-
tled, when good cause is shown, to a
review on application. If ihe application
is granted, the court shall afford these
parties and their counsel reasonable no-
tice in advance of the review and hold a
hearing where these parties and their
counsel shall be afforded an opportunity
to be heard. The minor shall be afforded
the opportunity to be present at the re-
view.

This subsection contains two separate provi-
sions for the review of orders made under
AS 47.10.080. The subsection first provides

2. Subsection (b), which is not relevant here, is
a lengthy section dealing generally with the
dispositive phase of a hearing after a minor is
found delinquent. Subsections (c)(1) and (2),
provide, in pertinent part:
(c) If the court finds that the minor is a
child in need of aid, it shall
n order the minor committed to the de-
partment for placement in an appropriate
setting for a period of time not to exceed two

that orders made under AS 47.10.080(b),
(cXI) or (cX2)* shall be reviewed automati-
cally each year, or more frequently if neces-
sary. The subsection then provides that
orders shall be reviewed upon the applica-
tion of certain interested parties, such as
the minor's parents, when the application
establishes good cause for the review. It is
clear that orders made under (cX3) are not
entitled to automatic review, inasmuch as
subsection (f) specifies which orders are en-
titled to this review and orders under (cX3)
are not included within the list There is no
similar enumeration of which orders are
entitled to review upon a showing of good
cause, and the language of the subsection
does not clearly indicate whether orders
made pursuant to (cX3) are to be included
or not for this type of review.

[1] An examination of public policy and

the purposes of title 47 a3 it relates to
children, however, convinces us that all or-
ders made pursuant to AS 47.10.080, includ-
ing orders under subsection (cX3), are to be
reviewed upon application of an interested
party if the party establishes good cause for
the review, and if the child is still a ward of
the court. AS 47.05.060 provides as follows:
The purpose of this title as it relates to
children is to secure for each child the
care and guidance, preferably in his own
home, that will serve the moral, emotion-
al, mental, and physical welfare of the
child and the best interests of the com-
munity; to preserve and strengthen the
child's family ties whenever possible, le-
moving him from the custody of his par-
ents only as a last resort when his wel-
fare or safety or the protection of the
public cannot be adequately safeguarded
without removal; and, when the child is
removed from his family, to secure for
him adequate custody and care

years .. , except that the department may
petition for and the court may grant in a
hearing two-year extensions of commit-

ment which do not extend beyond the child's
I'XIi birthday if the extension is in the best
interest of the minor and the public:

(2) order the minor released to his parents,

guardian, or some other suitable person

We believe
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We believe that an interpretation of subsec-
tion (f) which permits the review of an
order that terminates parental rights is
most consonant with these purposes because
it provides an opportunity for the child to
resume living with his or her parents when
the parents become capable of providing
“adequate custody and care" for the child.
While it may not be true of all, some I ir*
enta are capable of changing and overcom-
ing the problems that caused the termina-
tion of their parental rights. For those who
can now provide the care and guidance
"that will serve the moral, emotional, men-
tal and physical welfare of the child,” AS
47.05.060, good cause exists for reviewing
the order that terminated their parental
rights. Man} children who become wards
of the court fl'hen their parents' rights are
terminated are not adopted and they there-
fore remain wards of the court throughout
their minority. Permitting a renewal of
the relationship between the child and his
parents if the child is still a ward of the
court and the parents have undergone a
substantial rehabilitation fulfills the pur-
[K>ses of title 47 as much, if not more, than
permitting the child to spend his or her
entire minority in a succession of foster
homes.

islative intent that permanent homes be
found for the children so that a stable fami-
ly life can be created for them. Our hold-
ing in this case does not conflict with this
purpose. Once the child has been adopted,
he or she is no longer a ward of the court
and the natural parents cannot seek review
of the order that terminated their parental
rights. The entry of a final decree of
adoption dissolves any legal relationship be-
tween the natural parents and their child,1
and, therefore, no relationship exists which
could be renewed if the order terminating
the parental rights were reviewed.

[3,4] We conclude that as long as a
child remains the ward of the court, under
AS 47.10.080(f) his or her natural parents
are entitled to a review of the order termi-
nating their parental rights upon a showing
of good cause for the hearing. Good cause
could be established if the parents showed
that it would be in the best interests of the
child to resume living with them because
they have sufficiently rehabilitated them-
selves so that they can provide proper guid-
ance and care for the child.

When Rita applied for a hearing before
the superior court, she indicated that as a
result of a fourteen-month rehabilitation
program she has overcome the problems

[2] We note that AS 47.10.080(cX3) re-that led to the termination of her parental

quires the Department of Health and Social
Services to attempt to find a permanent
placement for the child when the parental
rights of his natural parents have been ter-
minated,1and subdivision (d) of that statute
authorizes the Commissioner of Health and
Social Services to consent to the adoption of
the child.4 These subsections indicate a leg-

3. AS 47.10.080(c)(3) provides in relevant part
that “the department or guardian shall report
annually to the court on efforts being made to
find a permanent placement for the child.”

4. AS 47.10080(d) states: "An order issued un-
der (c)(3) of this section authorizes the com-
missioner of health and social services or his
designee or the %uardlan of the person of the
child to consent 1o the adoption of the child."

5. AS 20.15.130(a) provides in relevant part:

A final decree of adoption, whether issued
by a court of this state or of any other state,
has the following effect as to matters within
the jurisdiction or before a court of this state:

rights. She also indicated that professional
counselors, social workers and others would
be able to establish that she is now capable
of providing a warm and loving home for C.
L. T. This is a sufficient showing of good
cause to entitle her to a review of the order
terminating her parental rights if C. L. T.
has not yet been adopted*

(11 except with respect to a spouse ot the
Fetmoner and relatives of the spouse, to re-
ieve the natural Fayents of the adopted per-
son of ail parenta r|?hts and responsibilities,
and to terminate all' legal relationships be-
tween the adopted person and his relatives,
including his natural parents, so that the
adopted person thereafter is a stranger to his
former relatives for all purposes

6. We rote that at the time of Rita's application
for a hi-anng proceedings for the adoption of C,
L. T. hud been commenced. Ifa tmaJ decree of
adoption has already been entered, Rita's re-
quest for a hearing should be denied
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We REMAND this case to the superior
court for further proceedings consistent

with this opinion.

RABINOWITZ, Chief Justice, concurring.

I agree with the court’s construction of
AS 47.10.080(f) that a natural parent whose
parental rights have been terminated has
the right to a review of the order terminat-
ing parental rights upon a showing of good
cause.

However, | would also grant a hearing to
Rita T. to review the original termination
order under the significantly stricter stan-
dards of the new statute, regardless of
whether or not C. L T. has now been adopt-
ed. The new statute became effective less
than four months after the order terminat-
ing Rita T.s parental rights was entered
under the former statute.

In the Matter of J. M and M M, 573
P.2d 1376, 1378-79 (Alaska 1978), holds that
the repeal of a former statute and adoption
of a new statute with significantly stricter
standards constitute good cause for review
of a judgment of dependency, and that chil-
dren adjudged dependent under AS 47.10.-
010(aX5) prior to its repeal are entitled to a
hearing under the stricter standards of the
new AS 47.10.010(@). Since under the
court’s decision in the case at bar we have
held that good-cause review is available in a
termination case, | conclude that Rita T. is
entitled to a hearing to review the termina-
tion of her parental rights under the stan-
dards of the new statute without regard to
whether or not C. L. T. has been adopted
prior to the hearing. In contrast with the
"good cause” of Rita T.'s rehabilitation, the
"good cause” justifying the hearing under
the new standards is that she has the right
to have the new standards applied to the
original termination of her parental rights.
Thus, the hearing | contemplate would de-
termine whether or not the original termi-
nation was valid.

Oi K\NNFSSIaVI

Peter DANA, a/k/a Peter Olsen,
Appellant,

r.
STATE of Alaska, Appellee.
No. 4888.

Court of Appeals of Alaska.

Jan. 22, 1981.

Defendant was convicted in the Superi-
or Court, Third Judicial District, Anchor-
age, Ralph E. Moody, J., of sale of one gram
of cocaine, and he appealed. The Court of
Appeals, Coats, J., held that: (1) trial court
did not err in admitting a tape recording of
conversation between defendant and under-
cover officer, despite the defendant's con-
tention that, because the tape was of poor
quality and had significant gaps where
equipment failed and conversation could not
be heard, exculpatory statements which he
allegedly made were not on tape and that
the tape was misleading, where defendant
failed to show any way in which he had
been unfairly prejudiced in presenting his
defense by admission of the tape; and (2)
given limited nature of offer of proof and
vague and conclusory manner in which it
was stated, trial court did not err in deny-
ing defendant's motion for evidentiary
hearing on his motion to have venue
changed to place where offense occurred on
theory of alleged cultural and social differ-
ences between that place and places where
court offered to have case tried and court
did not err in denying the motion; and (3)
although defendant sold a small quantity of
cocaine and had a relatively clean record,
sentence of four years' imprisonment with
two years suspended and fine of $1,000 was
not improper, in view of evidence that de-
fendant possessed 50 to 75 packets similar
to one which he sold to undercover officer
and which contained cocaine and that de-
fendant told undercover officer he had been

in the business
the cocaine fro

Affirmed.
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$ 25.23.175 Marital and Domestic Relations

Sec. 25.23.175. Findings concerning persons born outside the United Sta
In the case ofthe adoption ofa person born outside the United States, ifrequested by
adoptive parents, the court shall make findings, based on evidence from the petitir
and other reliable state or federal sources, on the date and place of birth and paren’
of the adopted person. The findings shall be certified by the court and included with
report ofadoption filed with the state registrar ofvital statistics under AS 18.50.210. (f

Oh 76 SLA 1982)

Reviaora notes. — Enacted as AS 20.15.170(b).
Renumbered in 1982.

Sec. 25.23.180. Relinquishmentand termination ofparentand child rela’
ships, (a) The rights of a parent with reference to a child, including parental right
control the child or to withhold consent to an adoption, may be relinquished and
relationship of parent and child terminated in or before an adoption proceeding
provided in this section.

(h)  Allrights ofa parent with reference to a child, including the right to receive n;
ofa hearing on a petition for adoption, may be relinquished and the relationship ofpa
and child terminated by a writing, signed by the parent, regardless of the age of
parent, a copy of which shall be given to the parent,

(1) in the presence of a representative of an agency taking custody of the
whethe: the agency is within or outside oi ihe state or in the presence and with
apDroval of a court within or outside of this state in which the minor was present
which the parent resided at the time it was signed, which relinquishment nu
withdrawn within 10 days after it is signed or the child is bom, whichever is later;;'
the relinquishment is invalid unless it states that the parent has this right ofwithdra
or r .

(2) in any other situation if the petitioner has had custody of the minor for two i
but only if notice of the adoption proceeding has been given to the parent and the
finds, after considering the circumstances ofthe relinquishment and the long contin
custody by the petitioner, that the best interest of the child requires the grantin
adoption.

(c) The relationship of parent and child may be terminated by a court order issu;
connection with a proceeding under this chapter or a proceeding under AS 47.10 on’
grounds

(1) specified in AS 47.10.080(0) or 47.10.088;
(2) that a parent who does not have custody is unreasonably withholding consei

adoption, contrary to the best interest of the minor child; or

(3) that the parent committed an act constituting sexual assault or sexual abuse
minor under the laws of this state or a comparable offense under the laws of the £
where the act occurred that resulted in conception ofthe child and that termination
parental rights of the biological parent is in the best interests of the child.

(d) For the purpose ofan adoption proceeding under this chapter, a decree issued
court of competentjurisdiction in this or,another state terminating all rights ofa pa*
with reference to a child or the relationship of parent and child dispenses with
required

(1) consent by that parent to an adoption of that child; and

(2) notice of a proceeding to that parent unless otherwise required by this secti.

(e) A petition for termination of the relationship of parent and child mi:
connection with an adoption proceeding or in an independent proceeding for
termination ofparental rights on grounds set out in (cX3) ofthis section may be mal

(1) either parent iftermination of the relationship is sought with respect to the.
parent;

(2) the petitioner for adoption, the guardian of the person, the legal custodian o
child, or the individual standing in parental relationship to the child;
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,3) an agency; or

4) another person having a legitimate interest in the matter.

if) Before the petition is heard, notice ofthe hearing on the petition and opportunity to
A heard shall be given the parents ofthe child, the guardian of the person of the child,

the person having legal custody of the child, and, in the discretion of the court, a person

appointed to represent any party.
Ig) Notwithstanding tbe provisions of (b) of this section, a relinquishment of parental

nghts with respect to a child, executed under this section, may be withdrawn by the
parent, and a decree ofa court terminating the parent and child relationship on grounds
<g out in (c)(1) and (2) of this section may be vacated by the court upon motion of the
parent, ifthe child is not on placement for adoption and the person having custody of the
child consents in writing to the withdrawal or vacation of the decree.

ih) The respondent to a petition filed for the termination of parental rights on grounds
set out in (c)(3) of this section is entitled to representation in the proceedings by an
attorney. If the respondent is financially unable to employ an attorney, the court shall
appoint the office of public advocacy to represent the respondent in the proceedings.

(i) Proceedings for the termination ofparental rights on the grounds set out in (cX3) of
this section do not affect the rights of a victim of sexual abuse of a minor or incest to
obtain legal and equitable civil remedies for all injuries and damages arising out of the
perpetrator’s conduct. (8 1ch 84 SLA 1974; am 8 32 ch 21 SLA 1985; am 8§ 10— 13 ch

50 SLA 1987; am § 12 ch 99 SLA 1998)

Revisor's notes. — Formerly AS 20.15.180. Re- effective September 14, 1998, in subsection gcl made
numbered in 1982. minor stylistic changes and u section reference sub-

Effectot nendments. — The 1998 amendment, stitution
NOTES TO DECISIONS

Substantial compliance with consent require- Conditional relinquishment not statutorily
ments. — When it is clear that the statutory purpose  authorized. — Biological mother's relinquishment of
has been fulfilled, substantial compliance ‘with' the P,arental rights in her child, conditioned on the adop-
requirements V90vern|ng consent to adoption is suffi-  tion of thechild by named adoptive parents, did not
cient, SO. v. W.S., 643°P.2d 997 (Alaska 1982), over-  constitute an effective relinquishment of parental
ruled on other 8rounds Rosen v. State Bd. of Pub. rights because conditional relinquishments were not
Accountancy, 689 P2d 478 (Alaska 1984: _ authorized by this section. Native Vill. of Napaimute

Unreasonable refusal to consent to adoption.  Traditional Council v. Terence W. (In re Adoption of
— The trial court did not err in finding that the M.W.l, 79 P.3d 623 (Alaska 2003). =
father's refusal to consent to the adoption 0f his child Revocation before entry of termination order
ty the maternal grandparents was unreasonable — Biological mother's_r_elmgmshment of parental
vihere the father's ‘conviction of the murder of the n_cahts in"her child, conditioned on the adoption of the
childs mother had been affirmed and he had only child by named adoptive parents, did not constitute an
alghtchanceof prevailing on further appeals. R.F. V. effectn” s relinquishment of parental nghts where the
5SS, 928 P.2d 1194 (Alaska 1996). mother revoked her consent before entry of the decree

Applicability of requirement to include state- terminating_her parental nqhts. Native Vill. of
ment of right’to withdraw. — The inclusion of a  Napaimute’ Traditional Council v. Terence W. (In re
statement of right to withdraw requirement of para- ~ Adoption of MW.), 79 P.3d 623 (Alaska 2003).
%raph/&bXI) IS Aot abpi)llcable to a consent to adoption. Sexual abuse termination. — The suRerlo_r court

JB.A v.M.JB., 620 P.2d 652 (Alaska 1980). erred in denying stepfather's motion for a hearing on

Termination of parental rights. —The language natural father's alleged abuse of his children, since.
In subsection (a) stating that términation of parental under paragraph (cX 1), stepfather could properly seek
cghts can occur “beforean adoption proceedm%"must to terminafe natural father's parental rights in con-
I~ road In_conjunction with the ‘relinquishment” nection with adoption proceed.,gs as sPecmed In AS
"inguage of subsection (b), which does not contem- 47.10.080 (cX3). In re J.B.K., 865 P.2tl 737 (Alaska
Plafe involuntary termination actions, hut instead  1993). _

15 t0 cases in which parents choose tO?IVEU their Conceﬂtlon resultm? from sexual assault. —
Ms*nta* r'gtts- S™* v- LT., 727 P2d 789 (Alaska Paraqrap <C 3I.exprtes?]y authorizes a court to ter-
o minate a biological father’s ﬁaren_tal rghts in an

Ahsent_statutory authorization, there can be no adoption proceeding if it finds that his child's concep-
/mmination of paréntal rights and obligations; there- non resulted from an act of sexual assault and that

*> 1986 termination order was erronéously entered termination is in the child's best interests. B.F. v.
ance it was not entered in a statutorily authorized D.M., 15P,3d 258 (Alaska 2001).

°|,801Pr0ceed|ngorachlld in need ofaid proceed-  “Parent who does not have custody". — A

XPerry v. Newkirk, 871 P.2d 1150 (Alrska 1994).  parentwho has rights to visitation isnot a pdrent who
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CJ.S HoM and Beviroemmti 41. Xjyuai. dm* «lcwtd for fling modor
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26JJ 290, Drcrar of rdoptlon—Puties of IU tc regttjvr of vital
mtHla’\ca ,

Upon receipt of a decree of mloption, the state rrgktra- of vital
statistics shall:

(1) Return the decree to the court clerk if all infor.uation required
by ROW 26.33.250 ii not included in the decnee:

(2) If the adoptee vrai born in a state other than Washington, or in
a territory of the United .States, forward the certificate cfadoption to
tbe appropriate health ivcord recording agency of the state or territo-
ry of the United Stales in whkh the birth occurred:

(3) If the adoptee was bom outside cf the United States or its
temtoriei, issue a new certifierte of birth by the office of the state
registrar Q/v. al statistics vvhicb reffo”r the information contained *n
the decree.

Enacted by Laws 1984. ch. 155.» 29.tfl. Jan. 1. 1915.

Crata Hdnrsrn
Viul ttatiibca. tee § 70.51.00t et tag.

Library Refartnor*
Haalli and Bmtronmerl *"34 CXS. Health aad Eavtroarent 4 41

ITE CXS. states 1 1K) 1a IM, 1
WESTLAW Topic No*. 199. 360.

2633.295. Open adoption agreement*—Agreed ardcu—Enforce-
ment

(1) Nothing in this chapter shall be construed to prohibit the
parties to a proceeding under this chapter from entering into agree-
ments regarding communication with or contact between child adop-
tees, adoptive parents, and a birth parent or parents.

<2) Agreements regarding communication with or contact between
child adoptees, adoptive parents, and a birth parent or parents shall
not be legally enforceable unless the terms of the agreement are set
forth in a written court order entered !'n accordance with the provi-
sion*. cf section. The court shall not enter a proposed order
unless tlie tern * or such order have been approved in writing by the
prospective adoptive parents, any birth parent whose parental rights
haw not prevfousiy been terminated, and, if the child is in the
custody of the department or a licensed child-placing agency, a
representative of the department or child-placing agency. If the
child is represented rjy an attorney or guardian ad litem in a
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proceeding under this chapter or in any other diild-ct tody proceed-
ing, the terms of the proposed order also must be approved in
wriling by the child* representative  An agreement under tins
section need not disclose the identity of the parties to be legally
enforceable. The court shall not cat* proposed order unless the
court finds that he communication or contact between the child
adoptee, the adaptive parents, and a birth parent or parents as
agreed upon and as set forth in the proposed order, would be in the
child adoptee’s best interests.

(3) Failure to comply with the terms of si agreed order regarding
communication or contact that he* been entered by the court pursu-
ant to this section shall not tr grounds for setting aside an adoption
decree or revocation of a written consent to an sdop'Wn after that
consent has been approved by the court as provided in this chapter.

(4) An agreed order entered pursuant to this section may be
enforced by a civil action and the prevailing party in that action may
be awarded, anpart of the costs of the action, a reasonable amount to
be fixed by the court as attorneys' fees. The coon shall not modify
an agreed order under this section unless it finds that the modifica-
tion is necessary to serve the best interests of the child adoptre. and
that: (a) The modification it agreed to by the adoptive parent and the
birth parent or patents; or (b) exceptional circumstances hare arisen
since the agreed order was entered that justify modification of tbe

order.
Reacted by Laws 1990. ch. 285. $ 4.

W asted aad Statutory Notat

Hadfcw Piryott Btw d iflSy—
Law* m O. ch- aty Sc* HlaofUai end
sumtory NOtE* falcrwtng 4 74.04.003.

United Stales Supreme Court

Adaption, federal due proocn rights of O'Connell r Knchacr. 1995. 115 S.Cl
adoptive parent* aad child. h*baa* cor- 891, 1)0 LBdLM 17).
put orderloi surrender ot cuaoJj, tct

26.33300. Adoption statistical data

Thbe department of heahh 'hall be a depository for statistic*.' data
concerning adoption. It shall furnish to the clerk of each county a
data card which shall be completed and filed with the dcrk on behalf
of each petitioner. The dcrk shall forward the completed cards to
the department of health which shall compile the data and publish
reports summarizing the data. A birth certificate shall not be issued
showing the petitioner as the parent of any child adopted in the state
of Washington until a data card has been completed and filed.
Reacted by Laws 1984, cb. 155, i 30, eff. lan. 1, 1985 Amended by Law*
1990. ch 146.8 5, Law 1991, ch. 3, S 288.
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108.306 DOMESTIC RELATIONS
as may bo required by ORS 109.312 or (b) Continue the guardianship or legal
109.342. fi*3e.717«] custodial status of the child;

10&305 Interpretation of adoption () Waive the child to a court hbaing ju-
u* agreement for cox»tinning contact risdiction under ORS 419B.100 or 419U005;
(1) ihe mle that statutes in derogation of OF
common law are to be strictly construed does (d) Take such other action as the court
not apply to the adoption laws of this state. considers necessary.

(2) Nothing in the adoption laws of this @) The court before which the petition is
state shall bo cone rued to prevent the adop- pending, on its own motion, may take testi-
tive parents, the birth parents and the child mony from or confer with the child to be
from entering into a written agreement, ap- adopted and may exclude from the confer-
proved by toe court, to permit continuing ence the parents t guardians of the child,
contact between the birth relatives and the the proposed ad. ave parents and other per-
child or the adoptive parents. As used in this sons if the court finds that such action would
mubsectic n, “pbirth rolatives” includes birth be likely to be to the beet interests of the
parents, grandparents, siblings and other cluld. However, the court shall permit an at-
members of the child's birth family. torney for each party to attend the confer-

(3) Failure to compIg/ with the terms cf ence, and the conference shall be reported.
an agreement made under subsection (2) or (8, The clerk of the court before which
this section is not grounds for setting aside petitions for leave to adopt another are
an adaption judgment or revocation of a pending shall periodically notify the court
written consent to an adoption and the Department of Human Services of all

(4Xa) An agreement made under subsec- such petitions which have been pending be-
tion (2) of this section may be enforced by a foré toe court for more than six months
civil action. However, before a court may without final disposition pursuant to subsec-
enter an order requiring compliance with the tion (1) of this section.
agreement, the court must find that the 4) The clerk of the court before which a
party seeking enforcement participated, or petition is filed for leave to adopt a minor
attempted to participate, in good faith in child shall provide to the Director of Human
mediating the dispute giving rise to the ac- Services a copy of the court's order of dtopo-
tion prior to filing the civil action. sition of the petition. [1963e189 8 1983 c35f V%

. 1987 c.314 ft €33 1202, 199* e546 §117; 2003 097

(b) The court may modify an agreement !
made under subsection (2) of this section if . - .
the court finds that the modification is nec- 109.808 Confidentiality at petitioners.
esssry to serve the best interests of the !N an}’ adoption proceeding that is contested
adopted child, that the party seeking modifi- O in which citation is required to be served,
cation participated® or attempted to partic- the court may preserve thus confidentiality of
ipate, in good faith in mediation prior to (N& names ana addresses of the petitioners
seeking modification of the agreement and for the adoption if it finds that to ao so is in
that: tl%g best interests of the child. [Formsrly

(A| The modllf!catlon is agreed to by all N_Oie:. 109808 wmmade e p_ar[ of ORS Chap[er 106
parties to the original agreement; or t.)y Jerglshatlv.e a thﬂPblH(W.I |-§adde to. an Ssmalle*r

_tB) Exceptional circumstances have foer“Ur%theéQplarr]%tiow C6 = >regon Reviaad” otalute
arisen since the parties entered into the - . .
agreement théat7 julstify modif_iqatign 3Of dth;f dengg&ggguilzr)grtr:t(;g?' \rvorgerzd?ﬁgg'n;vezeusf;;

« ’ ’ ’
gr%E?f}ﬂenltg%[&%lcﬁ;%OOSC%?%&HS)IU()’() @ notice; placement report; too; r iles. (1)

Note: 106.306 %mgﬂ wera muted into law 8 Any person may petition the circuit court for
th#t Legiilatm Assembly but were not a %}d to 0 m'rl Z leave to adopt another person and, if desired,
a part %fO,RS chapter 109 0r any oariee t ,eredn [J eeg*_ for a charge of the other person's namo.
lefative action. Kee Preface to Oregon Reviaad Statut One petitioner. the child. one parent or the
facfurther «pl«uMtion P o ; One P

p : person, who is not an adoption agency, con-

109.807 Court required to act withisenting to the adoption as required under
mbe months of filing of petition for adop- ORS 109.312 (1) must be e resident of this
tion; duty of clerfc. (1; Not earlier than state. As used in thiB subsection, “resident/’
provided to ORS 109 309 and not later than means a person who has resided to this state
six months from the date on which the peti- continuously for a period of six months prior
tion for leave to adopt another is filed under to the date of the petition.

ORS 109.309, the court before which the pe- (2) Except as provided in subsection (3)

tition is pending shall hold a hearing and
hall:

(a) Enter a Judgment under ORS 109.350;
Title 1

Page 474

of this section, when the petition is for the
adoption of a minor child, r.ne adoption shall
be governed by the Uniform Child Custody

(2C03 Edition)
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Appeal from the Superior Court-ofthe State of Alaska, Third
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Before: Bryncr, Chief Justice, Matthews, Rastaugh, Fabe,

Lil Ii I and Carpeneti, Justices.

CARPENETT, Justice.

INTRODUCTION

P. 02

a ooi

Alden H. is the father of two severely troubled boys, Alden, Jr. and Jeijl.1

1 Pseudonyms have been used for all familymembers throughoutthis opinion

in order to protect their identities.



MAR-04-2005 FRI 01:55 PM OFYS CENTRAL OFFICE FAX N 9074653397 oo 03

In 2000 Alden volulntarily relinquished his parental rights.1 He is now attempting to
withdraw his relinquishment and re-enter his sons' lives. Alden moved before the
superior court for a hearing to review his relinquishment and for an order to enforce a
provision ofthe relinquishment purporting to grant him visitation nghts. The superior
court denied both motions and Alden appeals. *ending no error, we affirm,

if. FACTS AND PROCEEDINGS
A, Facts

Alden H. isthe father of Alden H., Jr. and Neil H. The boys’ mother is Sara
B. She is not a party to this action Alden and Sara lived together in Anchorage with
Alaen Jr., Neil, and Sara's two older children by a different father, Zander and Nancy.
The Alaska Department ofHealth and Social Services3had received reports of substance
abuse, neglect, and domestic violence butbad lost track ofthe family because of frequent
moves. On June 4, 1998 the Anchorage Police Department responded to a report that a
child had been left unattended in a stroller all day. The police discovered Neil in a
stroller in the driveway ofthe family’s home, and found Sara inside, asleep, and smelling
of alcohol.

After this incident, the family fled to a Fair” inks campground. On June 11,
1998 Zander ran to the police recounting a variety of abu3ee —including being forced
to drink alcohol and ingest h&llugenic mushrooms, and physical abuse by Alden. At the

Alden voluntarily relinquished his parental rights pursuant to AS
25.23.180(b): “All rights of a parent with reference to a child, including the right to
receive notice of a hearing on a petition for adoption, may be relinquished ?nd tbe
relationship of parent and child terminated by a writing. ..

Appellee Office of Childrens' Services is the successor to the Division of
Family and Youth Services in the Alaska Department ofHealth and Social Services. It
is referred to in this opinion as 'the departmcu..”

5874
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time, Zander was reportedly filthy and suffering from bronchitis All four children were
tnif»n into state custody. Like Zander, the others were “filthy, with dirt in their hair, ears,
eyes, mouth and genital areas.” Neil was diagnosed with conjunctivitis. Nancy later
reported that Alden had sexually abused her. Zander added that AJden had threatened
to Idll Zander and Nancy if Nancy ever reported the abuse.

The department developed a family reunification plan for Alden and Sara.
The plan required both parents to work toward permanent sobriety, receive counseling
for anger management, and attend parenting classes. Neither parent complied. In 1999
Alden spent ninety days injail on a domestic violence charge. After his release, he was
arrested oh federal drug charges related to the manufacture of methamphetamince. He
was later convicted and sentenced to seventy months in prison.

In June 2000 the departmentplaced the boyB with Alden’s mother, Meg H.
The department commenced proceedings to terminate the parental right* of .Alden and
Sar? in August 2000. On December 27,2000, prior to trial, Alden executed a voluntary
relinquishment of hia parental rights from federal prison in Califonua. The
relinquishment specified that Alden retained the right to contact his children subject to
the discretion of the adoptive parents. The relinquishment also stated that the children
would be placed for adoption with Meg, and that if Meg ever became unable to care for
the boys for any reason, the department would contact Aider*, and give him an
opportunity to request the withdrawal ofbis relinquishment subject to the approval ofthe
department Sara’s parental rights were involuntarily terminated on January 22, 2001.

The boye were removed from Meg's home in October 2001 following
reports of abuse. The children were subsequently separated and plaood in therrapeutic
foster care. Both suffer from severe emotional and behavioral problems; each has been

through several foster homes. According to therapists who have treated Alden Jr. and

-3- 5874
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Neil, “[v]ery skilled therapeutic foster parents with additional case manager and activity
therapy support are, at times, taxed to their limit [in] maintaining the boys adequately.”
These therapists believe that an appropriate care giver would need ".'stallar therapeutic
parenting skills, saintly patience, and an extensive working knowledge ofdevelopmental
issues of emotionally disturbed children.”

Alden was transferred from prison to a halfway house in Spokane,
Washington inFebruary' 2902. While incarcerated, he stopped drinking andtaking drugs.
He reportedly remains sober. Alden was released from federal custody in August 2002.
As of May 2003, he planned to marry a woman he had met at the halfway house. His
fiancee has four children — including a twenty-year-old daughter with a young child,
He currently works as an independent contractor inthe Spokane area. Alden learned that
the boys had been lemoved from Meg’s home in April 2002 and promptly requested the
withdrawal -f his relinquishment.

B. Proceedings

Alden moved for a hearing to review the order terminating his parental
rights cn January 5,2004. He claimed that the relinquishment had been conditioned on
the permanent placement of his boys with Meg and that the relinquishment should be
withdrawn because that placement had failed. He also argued that he had a right to
withdraw his relinquishment pursuant to Rita T. v. State4because he had overcome his
substance abuse problems and was gainfully employed. On January 12,2004 he added
amotionto enforce visitation rights he claimed were contained within the relinquishment
agreement. The department opposed both motions.

Alden’smotions were reviewed by William C. Hitchcock, Standing Master

of Anchorage Children’s Court. Neitherparty requested oral arguments orant\ :dentiary

623 P..2d 344 (Alaska 1981). *

4. 5874
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hearing before Master Hitchcock. Lricfing was completed on February 25,2004 and
Master Hitchcock issued his recommendation shortly thereafter  The master
recommended denying both of Alden’a motions. He found that the relinquishment
agreement was not conditioned on the successful placement of the boys with Meg, that
Alden had failed to aljow good cause for a Rita T. hearing, and that the department
soundly exercised its discretion by refusing to allow Alden to have contact with his
children. Alden objected to Master Hitchcock’s recommendations and asked for a
hearing de novo before the superior court. On March 30, 2004, Superior Court Judge
Peter A. Michalski adopted Master Hitchcock’s recommendations as the order of the
court without alterations and without specifically ruling on Alden’s demand for tf
hearing. Alden appeals from this decision.
HI. STANDARD OF REVIEW

Ordinarily, we review the validity ofa relinquishment de novo.* However,
this issue was raised for the first time on appeal. “Issues not raised in the trial courtshah
not be considered on appeal, except for plain error Plain error exists ‘where an obvious
mistake has been made which creates a high likelihood that injustice has resulted.1"* We
review the superior court's decision to enforce the relinquishment for plain error.

Wo review the factual conclusions ofa lower court for clearerror.7 We will
find clear error “if a review of the entire record in the light most fevorable to the party

prevailing below leaves us ‘with a definite and firm conviction that a mistak* has been

S In re Adoption o/Ketth M W., 19 P.3d 623, 625 (Alaska 2003).

D J. v.P.C., 36 P.3d663,667-68 (Aiaska2001) (quotingBroeckel V. State,
Dep'i of Corrections, 941 P.2d 893, 897 (Alaska 1997)).

Brynna B. V. State, Dep VofHealth A Sac. Servs., 88 P.3d 527,529 (Alaska
2004).
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A f nding that a party failed to show good cause that a Rita T. hearing
should be held 8reviewed for abuse of discretion,* 4

Wo review the superior court’s decision to deny de novo review of the
master's repoit also for abuse of discretion.10 We will find an abuse of discretion only
ifi based on areview of the whole record, we are left with a definite and firm conviction
that a mista "ehas been made. 1l
IV. DISCUSSION

A, Enforcing the Relinquishment W m Not Plain Error.

Alden relinquished hisparentalrights subjectto AS 25.23.180(b). We have
recogni ed that the termination of parental rights did not exist at common law and that
no ter lioation >8valid without statutory authorization.® In In re Adoption of Keith

M.W.,* we noted that AS 25.23.) 80(b) authorizes only the complete relinquishment of

Id. (quoting A.B. v. State, Dep 7 ofHealth & Soc. Servs.. 7 P.3d 946. 950
(Alaska 2010)).

* CL.v.P CsS., 17 P.3d 769, 772 (Alaska 2001) (finding of good cause to

deviate from Indian Child Welfare Act (ICW A) placement preferences is reviewed for
abuse of discretion).

10 Faulknerv. Gddfuss, 46 P.3d 993, 996 (Alaska2002).
¢ Stinson v. Holder.996 P2d 1238, 1242 (Alaska 2000).

u Perry v. Newkirk, 871 P.2d 1150,1153 (Alaska 1994) (citing Stephen B
Presscr, The HistoricalBackground ofthe American Law ofAdoption, 11 TFam.L. 443
(1972)); Sealso SJ.v. L. 71,727 P.2d 789, 797 (Alaska i9R6).

U 79 P.3d 623 (Alaska 2003).

*6- 5874
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parental fights.14 The statute does not authorize conditional or partial relinquishments. 5

Alden argues that his voluntary relinquishment was conditional because it
required the adoptive placement of his hoys specifically with his mother, or that it was
partial because he reserved a right of contact with his children, or both. Because
conditional and partial relinquishments axe not authorized by AS 25 23.180s0), Alden
contends that the relinquishment was void and that it was error for the superior court to
enforce it. Since Alden did not raise this issue before the superior court, we 5view for
plain error.14 Plain error exists " ‘where an obvious mistake has been made which creates
a high likelihood that injustice has resulted.' ",T Because the relinquishment was not
conditioned on the placement of bis children with his mother, and because the master’s
finding that “tbe relinquishment was not conditioned on the provision ofvisitation rights"
was not a mistake (much less an obvious mistake), we affirm the superior court.

1. The relinquishment agreement was not conditioned on
placement of the children with Aldan’s mother, Meg H .

Master Hitchcock found "nothing which supports [Alden's] assertion that

failure ot the placement gave rise to an automatic right to withdraw the relinquishment
and thus vacate the termination order." We agree. The relinquishment contained no

language specifying that the relinquishment is void if the placement with Meg H. should

u Id. at 627.

15 Id.

D.J. v. P,CMB36 P.3d 663,667-<J8 (Alaska 2001). Alden concedes that the
plain error standard applies.

Id (quoting Broeckel v. State, Dev't of Corrections, 941 P.2d 893, 897
(Alaska 1997)).

-7- 5874
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fail.ll The relinquishment actually stated that the placement with Meg H. itself was
conditional. According to the agreement, the department must receive “apositive home
study .. . before the Department can consent to adoption of [Alden Jr.] and [Neil] by

« [Meg H.]'* The agreement also allowed Alden to request the withdrawal of his
relinquishment if the placement with Meg H. failed, but it explicitly noted that Alden
could withdraw his relinquishment only if the department agreed to allow it. The
relinquishment was therefore notconditioned on the successfulplacementofthe children
for adoption with Meg H.

2. Enforcing the relinquishment In light of language purporting to
.preserve a right of contact was not plain error.

Alden also argues that the relinquishmentis void because it retained a right
of contact We disagree for two reasons. First, Master Hitchcock concluded that the
relinquishment agreement did not preserve aright of contact This interpretation is not
obviously mistaken. Second, even assuming thattherelinquishmentagreirmentdid retem
Alden’s right of contact, Alden cannot be heard now to claim that it was an obvious
mistake, for in the super r court he adamantly insisted that the court enforce the
agreement

i. M uter Hitchcock did not make an obvious mistake by
interpreting the relinquishment agreement as not
preserving aright ofcontact

Master Hitchcock concluded that the relinquishment agreement did not
preserve Alden’s right to contact his children. Because Master Hitchcock was not

obviously mistaken in his interpretation of the relinquishment, there is no plain error.

The relinquishment deemed “conditional** in Keith M. W contained such
language- “If the adoption [by the Wilsons] is not completed, | understand that this
relinquishment will be voided.” 79 P.3d at 627.

8- 5874
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The relinquishment agreement stated generally that Alden retained certain

tights:

| give this relinquishment in accordance with'AS 25.23.180.
Subject only to those rights specifically retained as setforth
tn this relinquishment, | voluntarily relinquish to the
Department of Health and Social Services ... any and all
nghts and responsibilities of a parent with .espcct .o these

children
(Emphasis added.) The right of contact was the oly retained right specifically
mentioned by the relinquishment.

[Paragraph] 7. 1retain the right of contact with my children
to be arranged in advance with the adoptive parents, in their
sole discretion based on the beet interests of the children.
Such contact includes visitation, writing letters, and the
exchange of photographs and gifts.

Under this provision, Alden’s “right of contact” with Lis children is subject to the "sole
discretion™ of the adoptive parents in determining the children’s beat interests. It is,
therefore, quite circumscribed. Master Hitchcock accordingly determined that this
paragraph did not actually preserve a "right* of contact He found that “tbe
relinquishment was not conditioned on the provision of visitytion rights. Paragraph 7 of
the document provides a ‘right of contact’ but conditions it on the disuotion of the
adoptive parent ‘based on the best interests of the children.” " Because this
interpretation was not mistaken (much less obviously mistaken), we decline to find the

enforcement of the relinquishment to be plain error.19

Master Hitchcock did not address whether the relinquishment merely
expressed Alden’s desire that any ftiture adoption decree include a visitation provision.
Nor do we. Because superior courts are afforded discretion to fashion open adoption
decrees, Ai>25.23.130(c), Matter ofA.FM., 960 P.2d 602, 605-06 (Alaska 1998), a

natural parent is entitled to request the inclusion of visitation rights in a future decree.
(continued...)
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IL Even assuming that the relinquishment improperly
purported to preserve a right of contact* the superior
court did not commit plain error in enforcing the

relinquishment

Assuming arguendo that the relinquishment agreement improperly
purported to preserve aright of contact, enforcing the relinquishment was not an obvious
mistake because Alden demanded that Master Hitchcock and the superior court enforce
the relinquishment agreement On appeal, Alden claims that the superior court made an
obvious mistake by not recognizing that Alden was asking for the enforcement ofa void
agreement This position is not tenablo. According to Alden. the superior court’s
purported mistake consisted offailing to void a “conditional” relinquishmentiua spome
even though Alden himself demanded enforcement below. There is no obvious mistake
under these circumstances.*

B. The Master's Finding that Evidence Supported tbe Department's
Decision To Deny Visitation Was Not Clearly Erroneous.

Alden has not been allowed any contact with his children since they were
removed from Meg’s home in October 2001. Alden argued below that he “should be
allowed reasonable visitation with hie children” in accordance with the tenns of the
relinquishment agreement. Master Hitchcock upheld the department’s decision to deny
visitation. He ruled “that the Department is soundly exercising its discretion, based on

the expert opinion of the children’s therapists, in presently restricting contact between

w  (...continued)
Alaska’s general prohibition on conditional relinquishment= forbids, howtwer, the
conditioning of a voluntary relinquishment of parental rights on the eventual inclusion
of such visitation rights.

See Barren V. State, 772 P.2d 559, 568-69 n.10 (Alaska App 1989)
(discussing doctrine ofinvited error party that requested instmctionnot entitled to obtain
reversal based on giving of instruction).

-10- 5874
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[Alden] and the children.”

On appeal, Alden asserte that Master Hitohr.ock's finding is clearly
erroneous because “[t]hcre i» no evidence which supports the continued denial of
[Alden'q] right to contact." Because ihe record contains ample evidence supporting
Master’s Hitchcock’s finding, we affirm.

Master Hitchcock reviewed various documents submitted by the
department, including the recommendations of the children’s therapists and a
psychological evaluation of Alden. (Master Hitchcock also reviewed letters and
certificates submitted by Alden.) AYeview of this evidence do«6 not leave us with the
firm conviction that Maf,ter Hitchcock wus mistaken. Contrary' to Alden’s assertion that
“no evidence” supports the denial ofvisitation, the documentary evidence shows clearly
that contact is not currently in the best interests ofthe children. Moreover, Alden has not
submitted ar.y evidence demonstrating that visitation serves the best interests of the
children.

Master Hitchcock reviewed a December 1,2003 letter and a February 19,
2004 affidavit from an outpatient therapist who bad treated Alden Jr. since May 2001.
In the letter, the therapist wrote: “[Alden Jr.] should not have any contact with his
biological father at this time. ‘Any contact* wouki include telephone and written
correspondence as well as face to face.” The therapist listed several reasons why there
should be no contact:

Contact at this time could destabilize [AldenJr.]... [Alden
Jr.] would have increased difficulty with concentration,
attention, impulsivity, and oppositional behavior... [Alden
Jr.] would use the concept of a future relationship with his
biological father a3 a reason to defy adult authority figures
and act out with negative behavior towards others. In the past
when [Alden Jr.] acts cut he is frequently a danger to himself
nud others.

-11- 5874
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He concluded that “[Alden Jr.] should be successfidly placed in a permanent placement
for a minimum of one year prior to considering muoducing the relationship of his
biological father.” He repeated these conclusions in his affidavit.

The department also submitted a February 19, 2004 affidavit from a

*therapist who had treated Neil for the past three years. The affidavit described Neil as

a “severely emotionally disturbed child who is very aggressive, oppositional and defiant,
has ADHD, pervasive development delays, enuresis, encopresis and attachment
disorder." The therapist believed that Neil “should not have any contact with his
biological father.” In her opinion, “[cjontact with his biological father will result in
increased difficulties maintaining [Neil] in his home as [Neil] would become increasingly
aggressive, defiant and oppositional, his enuresis and encopresis will increase
tremendously.” Moreover, before there is any consideration of introducing Neil to his

father, “[Ned] needs to show signs of stability and progress with his behavioral issues .
H

4>

Both therapists described the results of reintroducing the children to their
father in ajoint letter. The letter stated that “[i]t is difficult to evaluate the possible
father-son relationship that the boys might develop in the future wiinout having any
credible evaluations of [Alden, Sr.]." They warned, however, that ”.[a]ny contact, and
certainly any inappropriate contact, thatthe boys might have with their biological father
could cause them to regress significantly.... Hence, beginning arelationship with him
at this #me... is only going to make the boys’ lives more confbsing and problematic.”

Master Hitchcock also reviewed documents submitted by Alden in support
ofhis motion to enforce his visitation rights. 1 his evidence consisted ofa letter from an
outpatient clinic that had treated Alden for his drug problems following his release from

federal prison, a letter from'a halfway house where Alden had stayed after release from

12- 5874



MAR-04-2005 FRI 01:58 PH DFYS CENTRAL OFF_IS%%e FAX NO. 9074653397

piison, various occupational and religious certificates, and a letter from Alden’s
probation officer. These documents supported Alden’s contention that be is sober and
working. They did not, however, provide any evidence of his children’s needs or any
evidence that contact with Alden serves their best interests

Because the record contained substantial evidence that even minimal
contact between Alden and his children would have negative consequences, and because
Alden submitted no evidence that contact would serve their best interest*, there is no hint
of clear error on this issue.

C.  Aldan Is Not Entitled to Relief Under Rita T. v. State.l

Rita T. v. State announced that a parent whose parental rights have been
involuntarily terminated is entitled to a hearing to review the terminauon order, upon a
showing that the parent has overcome the problems thnt lead to termination and is now
capable ofproperly caring for &c child.u This entitlement promotes the purposes oftitle
47 ofthe Alaska Statutes by enlarging ihe potential supply ofpermanent care givers and
reuniting families13 It was based on the proposition that allowing a parent who is
capable of providing proper care to regain her parental rights is preferable to allowing
a child who remains “a ward of the court... to spend his or her entire minority in a

623 P.2d344 (Alaska 1981). The department's concernthatRita T. reflects
an anachronistic emphasis on family reunification is misplaced. Rita T. does not
privilege a pa ent’s desiro to regain custody over the best interests of the child
Entitlement to a Rita T. hearing requires a parent to show both that she is rehabilitated
and that she 13currently capable of providing “the care and guidance ‘that will serve the
moral, emotional, mental and physical welfare of the child[.]' ” 1d at 347 (quoting AS
47.05.060).

“ Id. at 347.

3 Id.

13- 5874

Kon



MAR-04-2005 FRI 01:59 PM DFYS CENTRAL OFFICE FAX NO. 9074653397 P. 15

«0iS$

succession of foster homes. 114

We have never decided whether the right announced inRita T. 13 available
to parenta who voluntarily relinquish theirparental rights pursuant to AS 25.23.180 and
we need not address this issue here. Even assuming that Alden could seek relief under
Rita T., the ruperior court did not abuse its discretion by holding that Alden failed to
show good cause.

Good cause for a Rita T. hearing can "be established if the parents anbwed
that itwould be in the best interests ofdie child to resumo living with them because they
hrve sufficiently rehabilitated themselves so that they can provide proper guidance and
care for the child/"u A parent can provide proper guidance and care if he can “provide
the care and guidance ‘that will serve the moral, emotional, mental and physical welfare
of the child[.]” "M

Master Hitchcock concluded that Alden had not shown good cause:

Looking at.the fhctual basis for the adjudication of these
Children in Need of Aid, and tbe subsequent treatment efforts
of [Alden], I find the evidence does not support a finding that
he has ‘sufficiently rehabilitated” in order to reassuroe
custody ofthese children | base that conclusion in large part
upon the special needs of the children and. the expert opinions
of their therapists. 1 do not find that good cause has been
shown to warrant Betting aside the relinquishment. ...

Aiden contends that the superior court abused its discretion because Master
Hitchcock s finding relied on the reports ofthe children’s therapists, who had never met

Alden. Accordingly, the therapists’ recommendations relied only on their contact with

u Id. (quoting AS 47.05.060).
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the children and their knowledge of die children’s history.

Master Hitchcock’s partial reliance on the opinions of the children’s
therapists was wholly appropriate.ZZ Alden's ability to adequately care for his children
depends not only on his rehabilitation but also on the needs of his children Rita T. does
not deem aparent who has “rehabilitated” himselfautomatically capable ofcaring for his
children. Rita T requires a parent to have the capability of providing for the individual
needs of the child. Good cause exists only for +ose parents "who can now provide the
care and guidance ‘that will serve die moral, emotional, mental and physical welfare of
tire child > ' z> Consequently it is not only appropriate but necessary for a court to
consider the nocds of the child who is the subject of aRita T. motion. To do that, the
court properly considered evidence from the children’s therapists.

Master Hitchcock's finding that Alden had not shown good cause to believe
that he was capable ofproviding for the needs ofbig children was well supported by the
record. According to the reports submitted by the children’s therapists, AJden's children
have very demandingneeds: "Very skilled therapeutic fbsterparents with additional case
manager and activity therapy support are, at times, taxed to their limit [in] maintaining
the boys adequately/' The therapists opined that a care giver for the chddren should have
"stellar therapeutic parenting skills, ssnntly patience, and an extensive working
knowledge of developmental issues of emotionally disturbed children.”

The psychological evaluation of Alden conducted by Dr. Thomas McKnight

suggests that Alden’s parenting abilities do not approach these requirements Dr.

Because Master Hitchcock reviewed evidence both of Alden’s rehabilitation
and parenting capabilities and the Special needs ofhis children, we do not decide whether
a court would bejustified in relying solely upon evidence provided by a child’s therapist.

*e Rita T., 623 P.2d ai 347.

-15- 5874
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McKnight opined that Alden most likely has “limited to no insight into the needs of his
children or the realities of a parent-child relationship.” Additionally, he concluded that
Alden’s “d'sire to assume parent responsibility for his boys is admirable but there is no
reasonable psychological probability he. can provide the environment, support, and
stability these children need...

Even if Alden's children did not have special needs, Master Hitchcock’s
decision would not havebeen an abuse of discretion bee- use the evidence offered by
Alden to show that he had overcome flic problems that led the department to institute
termination proceedings wcs weak. The department’s original case plan for family
reunification required that Alden (1) “complete an anger management assessment and
follow ailrecommendations,” (2) “attend on on ongoing basis AA/NA/CA meetings,” (3)
“complete &state certified substance abuse program,” and (4) "enter and complete
parenting class.” Alden submitted evidence to Master Hitchcock 'ndicatbg thathe had
completed a substance abuse program. The evidence that he complied with the other
criteria was flimsy.

The only evidence m the record that Alden attended twelve-step programs,

and the main evidence that he addressed bis anger management issuesl* or attended

M Alden also contends tb Atnotes from atelephone conversation with the case
worker for his children, Htwder P.ough, constituted evidence that ho completed anger
management classes. The notes read: “4/23/02 TCT [Alden H] - 6:30 pm ... Released
now, in halfway house ... 500 in patient program / 40 hi drug class / Anger mngmt.
Currently checking into parenting cksses. April 19th 199? — clean/sober.” Itis not at
all clear from these notes that Heather Koughwas intending to record that Alden bad told
herthathe had completed anger management classes. Moreover, even ifitwas clear that
Alden communicated to Rough that he had done so, this fact does not e. tablish that
Alden actually completed anger managenent classes.

-16- 5874
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parenting classes* is found in a May 10, 2002 letter from James Barren.I’ Master
Hitchcock had good reasons to question Barrett’s credibility. In preparation ior his
psychological evaluation of Alden, Dr. McKmght reviewed a ‘psychological report of
Alden preparedby Barrett. Dr. McKnightnoted in his reportthat Barrett was unqualified
to conduct a psychological evaluation — and may have done so in violation of
Washington, law. Additionally, Dr. McKnight determined that Barrett performed the
evaluation incompetently. Consequently, it was reasonable for Master Hitchcock to
discount iLo credibility of Barrett’s letter.

Even if Barren was credible, the letter was scant evidence of Alden’s
rehabilitation. It asserted that he had completed anger management classes while
incarcerated, attended two twelvc-stcp meetings per week, and that one of the primary
goalsof Alden's 500 hour Drug Abuse Program was to “improve parenting skills.”" 1t did
not discuss the scope of Alden’s anger management classes or the extent to which me
Drug Abuse Program focused onparentmg skills. Additionally, itonly reflected Alden’s
participation in twelve-step programs up until May 2002. There i»/as no indication in the
record whether Alden continued to seek treatment after this date. We are not firmly
convinced that Master Hitchcock was mistaken based on this evidence.

Because the record demonstrated that Alden did not have the ability to
properly care for the special needs ofhis children, and because the evidence o f red by
Aldento prove his rehabilitation was weak, the superior court did not abuse its discretion

in denying a hearing under Rita T.

M Rough’s notes also mention that Alden was “Currently checking into
parenting classes.” This implies that he had not completed any parenting clashes in
prison

n Associate Director ofthe New Directions Outpatient Clinic, a substance

abuse and mental health clinic in Spokane, Washington.
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D. The Superior Court Did Not ADUSE Its Discretion in Falling To Hold
a He Novo Hearing.

Alden claims thatthe superior courterred in denying him aheann g de novo
to review Marrcr Hitchcock’s recommendation that the superior court deny Alden’s
motion for visitation. AJC't. first requested a hearing in his objections to Master
Hitchcock’s report pursuant to Alaska Child in Need of Aid (CINA) Rule 4(*)>whi*h
states that the “superior court may permit oral argument, order the taking o f further
evidence, or grant a hearing de novo” in response to objections to a roaster's report or
recommendations. By specifying that a superior court “may permit" hearings or oral
arguments, CTNA Rule 4(f)(1) invests a superior court with discretion to grant or deny
such a proceeding.

*Wec conclude that the superior court did not abuse its discretion in denying
a hearing. In his objection to Master Hitchcock's report, Alden argued that he should
have received an evidentiary hearing “in order to present evidence and cross examine
ad,erse parties and witnesses." Alden failed to mention, however, whatnew evidence
he intended to present at die hearing or explain why such evidence was absent from his
submissions to Master Hitchcock. It is within the superior court’s discretion to deny a
bearing requested for the purpose of presenting unspecified evidence.

Alden also suggested that because he "has submitted a gieat deal of
evidence . . . [h]e should at least be presented with the opportunity to present this
evidence at ahearing.” Itis also well within the discretion ofthe superior court to deny
Alden the opportunity to duplicate an earlier presentation of evidence.

Lastly. Alden argued that he should have been allowed to cross-examine
witnesses, especially the children’s therapists. But Alden does not indicate how an
opportunity to cross-examine witnesses would have illuminated the evidence presented,

He repeated his argument that the opinions of the therapists were not reliable because
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neither of them had met Alden. We have already rejected, this argument. Moreover,
Alden made this argument in his response to the department’s oppositions and Mastr.'
Hitchcock was aware of it when he made his findings. )

* Fina*lly, even. ifthe superior court abused its discretion, Alden is not entitled
to relief because.he has no; alleged any prejudice resulting from the superior court’s
denial ofahearing.3L “A party on appeal who alleges that oral argumentwas improperly
denied must show both that the denial was in error and drat the errort ” cd substantial
prejudice.”3® Neither in support ofhis request for abearing, nor in this appeal, has Aden
advanced one argument thathe was unable to make before the master or listan; evidence
thathe could not present He argued only that he deserved tc fully present tho evidence
he had already provided at a hearing and that he should have the opportunity to cross-
examine the witnesses. Because Aden has not alleged any prejudice, any error by the
suoerior court in denying a hearing is not reversible.

V. CONCLUSION

Because enforcing the relinquishment was not plain cmr, because the
department did not abuse its discretion in denying Aider, contact witn his children,
because the superior court did not abuse its discretion in denying a Rita T. hearing, and
because the superior court did not abuse its discretion in denying a de novo hearing, we

AFFIRM the decision ofthe superior court.

* Bennett v. Hedglin, 995 P.2d 668, 674 (Aaska 2000).

Id. (citing ClearyDiving Zervs., Inn. v. Thomas, Head & Greisen, 688 P.2d
940, 942 (Alaska 1984)).
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Sectional Analysis of SB 83/11B 114 (Child in need of aid omnibus)
(Prepared by the Department of Law, February /7, 2005)

HB 114/SB 83 would allow certain privileges to a parent when relinquishing parental rights;
allow a child placed out of state while in custody of the Department of Health and Social
Services not to be disqualified from receiving a permanent fund dividend on that basis alone;
clarify the court’s authority with regard to the investigation of abuse or neglect of a child; allow
the court to rely on certain expert testimony in the case of an absentee parent, guardian, or
custodian; and  broacen  the  definition of  “mental healthprofessional.”

1. Change to add parental privileges at relinquishment (AS 25.23.180) (Section 1):

Sec. 1. Section 1 provides that a parent may retain certain privileges with respect to a
child when relinquishing parental rights, including the ability to have future contact,
communication, and visitation with the child. A relinquishment cannot be invalidated, nor a
termination order vacated, if a retained privilege has been withheld from the relinquishing parent
or if a relinquishing parent fails to exercise a retained privilege.

1. Changes to statute regarding eligibility for a permanent fund dividend
(AS 43.23.005) (Section 2):

Sec. 2: Section 2 allows the commissioner of the Department of Revenue to waive the
permanent fund dividend’s ph /sical presence requirement for an individual who is in the custody
ol die Department of Health and Social Services and placed outside* of the state for medical or

behavioral treatment.

lil. Changes regarding Department of Health and Social Services “investigation of abuse
or neglect ofa child (AS 47.10.020) (Sections 3 and 4):

See. 3: Section 3 amends the section regarding the investigation of the abuse or neglect
of a child to describe when the court shall appoint a person or agency to make a preliminary
inquiry and report lor the information of the court, and to permit the court lo issue orders
necessary to help a person, agency, or the Department of Health and Social Services in its
investigation or in making the preliminary inquiry and report to the court.

Sec. 4: Section 4 adds a new subsection that states that nothing in the section requires the
Department of Health and Social Services to obtain court approval before investigating a report
of harm or filing a petition. This places in statute current practice.

Iv. Changes to allow a court to rely upon certain expert testimony (Section 5):
Sec. 5: Section 5 adds a new subsection to the chapter regarding children in need of aid
(AS 47.10) to allow a court, in certain circumstances, to conclude that the testimony of a

qualified expei i v/itness would support a finding that continued custody ofa child by an absent
parent, guardian, or custodian is likely to result in serious damage to the child.

SECTIONAL



V. Charges to broaden the definitionof “fmental health professional™ (Sections 6 and
7):

Sec. 6: Section 6 amends the definition of "mental health professional” in the chapter
regarding childicn in need ofaid (AS 47.10) to include a professional who is licensed to practice
in a state other than Alaska when the Department of Health and Social Services has placed a

child in that state.
Sec. 7: Section 7 amends the definition of “mental health professional” in the chapter

regarding delinquent minors (AS 47.12) to include a professional who is licensed to practice in a
state other than Alaska when the Department ofHealth and Social Service* has placed a child in

that state.
VI. Effective date (Section 8):

Sec. 8: Section 8 provides that the bill would take effect immediately.
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Date: March 4. 2005
To: Representative Gatto, Chairman, HSS Subcommittee
From: Representative John Coghill, Sponsor of SSHB

Re: HB 114

The following is an index to the portions of SSHB 53 that are the language
incorporated from HB 114. 1 would appreciate being kept in the loop during your
discussions of the bill.

Sec. 2. Provides for relinquishment of parental rights with retained privileges
for future contact, communication, and visitation. A relinquishment cannot be
withdrawn and tennination cannot be vacated on the grounds that a retained privilege
has been withheld or relinquishing parent has been unable to act upon privileges. (HB

114, Sec. 1)

Sec. 3. Amends the allowable absence for the permanent fund dividend
allowing the Commissioner of Revenue to waive the requirement for a resident to be
present in the State at least 72 hours in the two prior years if that person was in the
custody of the State under a CTN'A or juvenile justice order and was outside of the state
for medical or behavioral treatment.

(HB 114, Sec. 2)

Sec. 5. This section allows the court to on its own motion appoint a
competent person or agency to make a preliminary inquiry. Currently a party has to
petition the court for an inquiry. It also clarifies that when a court appoints an inquirer
or if OCS is conducting an investigation, the court may issue orders necessary to aid the
person, agency, or department in their investigation. (HB 114, Sec. 3)

Sec. 6. Clarifies that OCS does not have to get prior permission from the
court to start a CINA investigation or file a petition for custody. (HB 114, Sec. 4)



Sec. 29. This allows for an expert witness to determine that there is clear and
convincing evidence that a parent, guardian, or custodian cannot be located. There is
some discussion about this meeting the standard of proof in ICWA cases, but legal
points out that there must be proof beyond a reasonable doubt. (HB 114, Sec. 5)

Sec. 31. Defines “mental health professional” in CfNA statutes to include a person
who is licensed in another state and caring for a child placed in the state by OCS for

.reatment.
(HB 114, Sec. 6)

Sec. 33. Defines “mental health professional” in Delinquent minor statutes to include
a person who is licensed in another state and caring for a child placed in the state by
OCS for treatment. (HB 114, Sec. 7)
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FAMILY RIGHTS ACT
MB 53
Sponsor Statement

My belief that children belong to their parents anti tlut families should be preserved was
why 1ran for office the first time in 1998. To protect vulnerable children the government
requires parents to raise their children by certain standards, and | believe government should be
held to those high standards when they lake children in'-* their custody. Dealing with the
Office of Children’s Services should have good due process and should be transparent so that
everyone involved know s what the rules are and what is required of them.

HB 53 is an omnibus bill that does many things. It creates a duty and standard of care for
social workers who arc making decisions for children in state custody. It makes the process
transparent by making confidential information currently unavailable accessible to certain
people, making court proceedings open to the public, and giving parents the right to a jury trial
in proceedings to terminate their parental rights.

This legislation also strengthens the rights of grandparents, especially those who have
already been instrumental in raising the child. Many times when parents run awry of OCS,
grandparents gel placement of the child. If parental rights are terminated, the grandparents
should have preference for adoption. Other relatives or family friends should also be
considered for placement before a child is placed with complete strangers. Grandparents also
gain accessibility to information and hearings in CINA cases through this legislation.

An additional safeguard to transparency and due process is the re-establishment of s'ate
and local citizens review paneis that will adopt policies and procedures by regulation, compile
reports, report to the governor annually, and conduct hearings on complaints filed against OCS.

The bill encourages the use of Child Advocacy Centers (CAC) i.i areas they are available
and requires audio recordings for all other interview's of children believed lo have been sexually
abused. This creates rccountability in interviewing and protects the child from multiple

interrogations.

This legislation goes a long way in protecting and preserving families in Alaska and
making government accountable for its actions w'hen children arc in State custody.
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Sectional

Section 1. Gives preference to a grandparent who has cared tor a grandchild for two years or
more to adopt the child(rcn) unless the court finds that the grandparentis not fit to raise the child.

Sec. 2. Provides for relinquishment of parental rights with retained privileges for future
contact, communication, and visitation. A relinquishment cannot be withdrawn and termination
cannot be vacated on the grounds that a retained privilege has been withheld or relinquishing

parent has been unable to act upon privileges.

Sec. 3. Amends the allowable absence for the permanent fund dividend allowing the
Commissioner of Revenue to waive the requirement lor a resident to be present in the State at least
72 hours in the two prior years if that person was in the custody of the Stale under a CINA or
juvenile justice order and was outside of the state for medical or behavioral treatment.

Sec 4. Language intent for the Family Rights Act.

Sec. 5. This section allows the court to on its own motion appoint a competent person or
agency to make a preliminary inquiry. Currently a party has to petition the court for an inquiry. It
also clarifies that when a court appoints an inquirer or if OCS is conducting an investigation, the
court may issue orders necessary to aid the person, agency, or department in their investigation.

Sec. 6. Clarifies that OCS docs not have lo get prior permission from the court to start a
CINA investigation or file a petition for custody.

Sec. 7. Provides for grandparents lo petition special proceedings to obtain custody of a
grandchild when the grandchild is found to be a child in need of aid and one or both parents are
dead and the child has been abandoned by the other parent; creates a presumption that the
awarding custody to biological grandparent(s) is in the best interest of the child unless the
presumption can be overcome by evidence of abuse, neglect, or other harm attributed to the
grandparents; «ud puts in statute provisions that grandparents will be contacted by written notice
of the procedures to obtain custody and the grandparents will sign a receipt of the notice.

Sec. 8. Right to ajury trial for the termination of parental rights.



Sec. 9. Opens CINA hearings to the public and allows the court to exclude individuals
from hearings if it is in the best interest of the child The court can also limit the presence of an

attendee to the time that person is giving testimony.

Sec. 10. Applies sideboards to the opening of CINA court proceedings to give guidelines to
the court as to when the proceeding must be closed lo he public, when evidence is made in
camera, and when a person’s presence must be limited.

Section 10 also sets restrictions cn persons attending hearings, which »hc court will specify to
attendants at the beginning of the hearing.

Finally, this section clarifies that the right of a grandparent to attend bearings under AS 10.070(a)
does not affect their right to intervene in a proceeding under CINA nor the rights ofa grandparent

under Title 47.

Sec. 11. Legal has added some cleanup language to this section. They also amended the
process to include provisions for ajury trial.

Sec. 12. This section instructs OCS that the legislature wants everything done possible to
assure visitation by parents and families with children in custody. If OCS denies visitations they
must notify the parents or family members of the reason for denying visitation and inform them of

their right to request a review hearing on the denial.

Sec. 13. Amends AS 47.10.80 (Judgments and Orders) to add five provisions:

® The court may not terminate parental rights solely on the basis the parent
did jot get required treatment if the treatment was not available and OCS did not

provide the treatment.

(u) A child cannot be placed in a foster home known as a home requesting
adoption before certain three things occur, including the decision to terminate
parental rights and a court hearing approving the placement.

(v) 1 he court shall notify the local citizen out-of-home care review panel within
60 days of a child being removed from his or her home.

(w) The court shall notify all parties about the citizens review panel within 60
days after it orders custody of a child to the State.

(x) It opens adjudication hearings to the public unless an exception in Section
10 applies.
Sec. 14. Provides that OCS cannot approve an adoption by a non-rclated party if a relative

requests a relative requests approval for adoption unless that relative is disqualified for some
reason set out in statute that is not ir the best interest of the child.



Sec. 15. This section sets out three reasons the department could deny the adoption of a
child by ? blood relative. The department is required to conduct a criminal background check

on the relative’s in the household of the adoptive parents.

If a relative is denied adoption they are entitled to a review hearing and that hearing is open to the
public

Sec. 16. Requires the Department to maintain Infonnation about the use of psychotropic or
other ™*mal health medication on children in state custody and supply a report to the Legislature

annually.
Sec. 17. Language cleanup by the legislative legal.

Sec. 18. Allows the use of a child’s name for the purposes of implementing a permanency
plan and allows aggregate infonnation to be released for statistical or other informational purposes

as long as the identity of the child is not revealed.

Sec. 19. Allows adult family members to disclose to or request confidential information be
provijed to certain stale officials such as the governor, the lieutenant governor, legislators, the
ombudsman, the attorney general, and certain commissioners. This is an * mansion from parental

dii closure.

Sec. 20. This section amends the disclosure requirements for state officials when a parent's
rights have been terminated, unless another parent or legal guardian (lies a not.ee with OCS that

the assistance is no longer requested.

Subsection (c) provides that if the department conducts an internal; audit, a official truncated
report will be prepared and will be made available to the person requesting the review.

An "adult family member” is defined as a person who is 18 years cf age oi ddcr and who is
related to tbe child as the child's biological or adoptive parent, grandparent, aunt, uncle, or sibling.

Sec. 21. The purposes for which confidential agency records can be disclosed to the public
have been expanded to include public official. Exceptions to confidentiality have been expanded
to apply additionally when the parents have made information public concerning the department’s
involvement with the family, when the perpetrator has been charged with a crime, and when a
report of harm has resulted in a death or near fatality of the child.

The department can withhold any information that would readily identify the child cr would
interfere with a criminal investigation.

Except for a disclosure because a family member has gone public with the case, aP information
received under a disclosure request will remain confidential



Sec. 22. Disclosure of confidential agency records is expanded to include a caregiver, an
entity responsible for ensuring the safety of children, and the citizen’s review panel.

Sec. 23. Language cleanup by legiclative legal where four former subsections were repealed
in 19% and only one provision remained, which is disclosing to a person charged with making a

preliminary investigation.

Sec. 24. The regulatory language is deleted because it has been added lo Section 26.
Sec. 25. Cleanup language by legislate zlegal.
Sec. 26. The purposes for which confi lential agency records can be disclosed to the public

have been expanded to include public offu lals but additionally when the parents have made
information public concerning the department’s involvement with the family, when the perpetrator
has been charged with a crime, and when a report of harm has resulted in a death or near fatality of

the child.

Gives department authority to promulgate regulations.

Sec. 28. Provides that withi t 60 days after an emergency custody and temporary placement
hearing the court will inform parties about the local citizen out-of-home care review panel.

Sec. 29. This allows for an expert witness to determine that there is clear and convincing
evidence that a parent, guardian, or custodian cannot be located. There is some discussion about
this meeting the standard of proof in ICWA cases, but legal points out that there must be proof

beyond a reasonable doubt.
Sec. 30. Crcatcs a duty and standard of care.

Sec. 31. Defines “mental health professional” inCINA statutes toinclude aperson who is
licensed in another stale and caring for a child placed in the state by OCS for treatment.

Sec. 32. Defines “near fatality” in CINA statutes.

Sec. 33. Defines “mental health piofessional” inDelinquent minor statutes toinclude a
person who is licensed in another state and caring for a child placed in the state by OCS for

treatment.

Sec. 54. Provides that a child cannot be placed in a foster home if there is a family member,
friend, or neighbor unless that family member, friend, or neighbor has an issue that is not in the

best interest of the child.

Sec. 35. Eliminates a provision that is currently used by OCS to refuse placement with a
relative becauee the child was placed in a home for adoptive purposes. Compliments due process.



Sec. 36. Creates a Citizens” Review Panel for Permanency Planning consisting of five
members appointed by the governor to serve staggered terms of three years. There will be one
panel member from each judicial district and the panel will have broad representative of people
with expertise in the prevention and treatment of child abuse and neglect.

The pai>el may employ a program manager and two assistants. Panel members arc sworn tv
co.ifiden'iality.

Sec. 37. Provides for duties of the panel which include adopting policies and procedures;
examine policies, procedures, and practices of state and local agencies in making or investigating
a ROH; evaluate spe ific cases; and report annually to the governor all of their activities.

Sec. 38. Directs certain departments to cooperate with and provide records to the state panel
to facilitate timely review of plans for children under the jurisdiction of the panel.

Sec. 39. Directs the court, the department, and the child’s guardian cooperate with the state
panel by furnishing relevant records to the panel. The state panel <s required to return all
documents when the panel has concluded the investigation or has completed the report. All

information is confidential.
The state panel is not subject to the Open Meetings Act of AS 44.62.310.

See, 40. Provides that when admissible, the court will review a state panel report and take it
into consideration when rendering judgments and orders.

Sec. 41 IndemniTies panel members.

Sec. 42. Definitions for “state panel” and “near fatality” in the Juvenile Programs and
Institutions Title 47.14.

Sec. 43. Requires OCS to notify a person who has made a ROH with a status report within
20 days.
Sec. 44. Amends duties of school officials to direct schools to conduct interviews ol

children as provided for with trained interviewers and being videotaped or audiotaped.

Sec. 45. Creates standards for interviewing CINA children requiring audio or videotaping
and requiring interviewers to be trained and competent lo conduct the interview. It also limits
interviews to one unless it is determined that an additional interview is necessary.

Sec. 46. Provides that when a relative lakes placement as a foster home, OCS w+ill issue a
temporary license to the relative within five days of placement until a permit license application is

processed.

Sec. 47. Amends CINA Court Rule 3(c), Presence of Foster Parent, to include
grandparents as being entitled to be heard at any hearings.



See. 48. Repeals CINA Rule 3(0, General Public Excluded, and reenacts the rule to open
hearings to the public and establishes a process for the court to close a hearing.

Sec. 49. Creates a new rule. Rule 3(j), prohibiting any reference to morethan the child’s
first name. All other identifying information is to be kept cr. fidentia).

Sec. 50. Amends Rule 18(e) to provide for a jury trial for termination of parental rights
when demanded by the parent.

Sec. 51. Language cleanup by legal services.

Sec. 52. Adds a new subsection to Rule 22 that allowsthe use of a child’sname for the

purposes of implementing a permanent' mplan and allows aggregate information to be released for
statistical or other informational purposes as long as the identity of the child is not revealed. This

implements Section 18 of the HB 53.

Sec. 53. Accommodates Section 2 language in Alaska Adoption Rule 9(a) recognizing there
may be other privileges retained besides visitation.

Sec. 54. Amends Alaska Adoption Rule 13(a) to accommodate Section 2 of HB 53. It
provides for a decree of termination afie>-relinquishment of parental rights with retained privileges
for future contact, communication, and visitation.

See. 55. An indirect amendment to Alaska Adoption Rules 9 and 13 requires retained
privileges to be set out in a relinquishment form and order.

Sec. 56. An indirect court rulelamendment to open custody petition hearings, adjudication
hearings, and termination hearings to the public except in certain circumstances.

There is also an indirect court rule amendment in Section 8 and Section 11 providing for a jury
trial in a termination hearing.

Rule 22 has an indirect court rule amendment by allowing for the disclosure of confidential
information on a child, ncluung a child’s name or picture under certain circumstances.

Sec. 57. This section outlmcs the section of the bill, which is and can, therefore, be adopted
without a two-thirds vote on the court rule. An example is the right to ajury trial is substantive. It
is something the legislature can implement without a two thirds vote. Supreme Court governs
procedural changes and procedural changes in the bill require a tw/{ -thirds vote.

Sec. 58. Adds to uncodified law the process by which the governor appoints the initial
members of the review panel so that the terms of serving will be staggered.

Sec. 59. Applicability language.

1Go in and see a change insert or delcle language in the court rule. Indirect court rule doesn't require a language change in the
court rule bui affects liic way the court rule is applied by the court The language of the court rule doesn't change but court would
have lo use new statutes to apply rule. Reciser recommends that both direct and indirect court rules even though if the direct court

rule is passed the indirect court rule wouid not be necessary.



Sec. 60. Gives authority to Health & Social Services to adopt regulations to implement the
changes to law made by HB 53.

Sec. 61. Requires the governor to review the changes made in HB 53 that deal with opening
meetings to the public and being able to disclose some information and aubmit a report to the
public and the legislature outlining the success or failure of the change and making suggestions for

changes.

Sec. 62. The conditiona' effect section outlines what sections of the bill will take place only
if a two-thirds vote is obtained on those sections.

Sec. 63. Gives the department 180 days after the enactment of the bill to adopt a duty and
standard of care.

Sec. 64. The open hearing provisions of this act become effective July 1, 2005.

Sec. 65. All other sections of the bill have an immediate effective date clause.
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SSHB 53
THE FAMILY RIGHTS ACT

SUBJECT SECTIONAL

Childrens’ Rights

Sec. 3. Amends the allowable absence for thepermanent fund dividend allowing the
Commissioner of Revenue to waive the requirement for a resident to be present in the State at
least 72 hours in the two prior years if that person was in the custody of the Slate under a CINA
orjuvenile justice order and was outside of the state for medical or behavioral treatment.

Sec. 16. Requires the Department to r intain infonnation about the use of psychotropic or
other mental health medication on children ..i state custody and supply a report to the Legislature
annually.

Sec. 20(d).  This section amends the disclosure requirements for state officials when a
parent’s rights have been lenninated, unless another parent or legal g lardian files a notice with
OCS that the assistance is no longer requested.

Sec. 34. Provides that a child cannot be placed in a foster home if there is a family
member, friend, or neighbor unless that family member, friend, or neighbor has an issue that is
not in the best interest of the child.



Family Preservation

Sec. 12. This section instructs OCS that the legislature wants everything done possible to
assure visitation by parents and families witn children in custody. 1f OCS denies visitations they
must notify the parents or family members of the reason for dtnying visitation ind inform, them
of their right to request a review hearing on the denial.

Sec. 13(u). A child cannot be placed in a foster home known as a home requesting adoption
before certain three things occur, including the decision to terminate parental rights and a court

hearing approving the placement

Sec. 14. Provides that OCS cannot approve an adoption by a non-related party if a relative
requests a relative requests approval for adoption unless that relative is disqualified for some
reason se» out in statute that is not in the best interest of the child.

Sec. 15. This section sets out three reasons the department could deny the adoption of a
child by a blood relative. The department is required lo conduct a criminal background
check on the relative’s in the household of the adoptive parents. If a relative is denied adoption
they are entitled to a review hearing and that hearing is open to the public.

Sec. 20(0* An “adu.i family member” is defined as a person who is 18 years ofage or older
and who is related to the child as the child's biological or adoptive parent, grandparent, aunt,

uncle, or sibling.

Sec. 46. Provides that when a relative lakes placement as a foster home, OCS will issue a
temporary license to the relative within five days of placement un‘tl a permit license application

is processed.

Parents’ Rights

Sec. 2 Provides for relinquishment of parental rights with retained privileges for future
contact, communication, and visitation. A relinquishment cannot be withdrawn and termination
cannot be vacated on the grounds that a retained privilege has been withheld or relinquishing

parent has been unable to act upon privileges.

Sec. 13(t). The court may not terminate parental rights solely on the basis the parent did not
get required treatment if the treatment was not available and OCS did not provide the treatment.

Sec. 13(v). The court shall notify the local citizen out-of-home care review panel within 60
days of a child being removed from his or her home.



See. 13(w).  The cou»l shall notify all parties about the citizens review panel within 60 days
after ii orders custody of a child to the State.

Sec. 53, Accommodates Section 2 language in Alaska Adoption Rule 9(a) recognizing
there may be oth<v privileges retained besides visitation.

Sec. 54. Amends Alaska Adoption Rule 13(a) io accommodate Section 2 oflI'B 53. It
provides for a decree of termination after relinquishment of parental rights with retained
privileges for future contact, communication and visitation.

See. 55. An indirect amendment to Alaska Adoption Rules 9 and 13 requires retained
privileges to he set out in a relinquishment form and order

Grandparents Rights

Section 1.  Gives preference to a grandparent who has cared for a grandchild for tv.o years or
mere lo adopt the child(ren) unless the. court finds that the grandparent is not fit to raise the child.

Sec. 7, Provides for grandparents to petition special proceedings to obtain custody of a
grandchild when tbe grandchild is found to be a child in need of aid and one or both parents arc
dead and ibe child has been abandoned by the other parent; creates a presumption that the
awarding custody to biological grandparents) is in the best interest of the child unless the
presumption can be overcome by evidence of abuse, neglect, or other harm attributed to the
grandparents; and puts in statute provisions that grandparents will be contacted by written notice
of the procedures to obtain custody and the grandparents will sign a receipt of tne notice.

Sec. 10(Q). Finally, this section clarifies that the right of a grandnarent to attend hearings
under AS 10.070(a) does no* affect their right to intervene in a proceeding under CINA nor the
rights of a grandparent undci Title 47.

Sec. 47. Amends CINA Court Ruic 3(c), Presence of Foster Parent, to include
grandparents as being entitled m be beard at any hearings.

Improving the j udicial Process

See. 5. This section allows the court to on its own motion appoint a competent person or
agency to make a preliminary inquiry. Cuirently a party has to petition the court for an inquiry.
It also clarifies that w'ben a court appoints an inquirer or if OCS is conducting an investigation,
the court may issue orders necessary to aid ihe persor, agency, or department in their
investigation.



Sec. 6. Clarifies that OCS does not have to gel prior permission from the court to start a
CINA investigation ui file a petition for custody.

Sec. 10. Applies sideboards to the opening of CINA court proceedings to give guidelines
to the couil as to when the proceeding must be closed to the public, when evidence is made in

camera, and when a person’s presence must be limited.

Section 10 also sets restrictions on persons attending hearings, which the court will specify to
attendants at the beginning of the hearing.

Sec. 29. This allows for an expert witness to determine that there is clear arid convincing
evidence that a parent, guardian, or custodian cannot be located. There is some discussion about
this meeting the standard of pioof in ICWA cases, but legal points out that there must be proof

beyond a reasonable doubt.

Sec. 35. Eliminates a provision that is currently used by OCS to refuse placement with a
relative because the child was placed in a home for adoptive purposes. Compliments due

process.

Jury Trial
See. 8. Right to ajury trial for the termination of parental rights.
Sec. 11. Legal has added some cleanup language to this section. They also amended the

process to include provisions for ajury trial.

Sec. 50. Amends Rule 18(e) to provide for a jury trial for termination of parental rights
when demanded by the parent.

Creating Transparency w :hr Process

Sec. 9. Opens CINA hearings to the public and allows the court to exclude individuals
from hearings if it is in tbe best interest of the child. The court can also limit the presence of an

attendee to ihe time that person is giving testimony.

Sec. 13(x). It opens adjudication hearings to the public unless an exception in Section 10
applies.



Sec. 18 Allows the use of a child’s name for the purposes of implementing a permanency
plan and allows aggregate information to be released for statistical or other informational

purposes as long as the identity of the child is not revealed.

Sec. 19. Allows adult family members to disclose to or request confidential information be
provided to certain state officials such as the governor, the lieutenant governor, legislators, the
ombudsman, the attorney general, and certain commissioners. This is an expansion from

parental disclosure.

Sec. 20(e). provides that if the department conducts an internal; audit, a official truncated
report will be prepared and will be made available to the person requesting th ?review.

Sec. 21. The purposes for which confidential agency records can be disclosed to the public
have been expanded to include public official. Exceptions to confidentiality have been expanded
to apply additionally when the parents have made information public concerning the
department's involvement with the family, when the perpetrator has been charged with a crime,
and when a report of harm has resulted in a jeath or near fatality of the child.

The department can withhold any information that would readily identify the chiH or would
interfere with a criminal investigation.

Except for a disclosure because a family member has gone public with the case, all infonnation
received under a disclosure request will remain confidential.

Sec. 22. Disclosure of confidential agency records is expanded lo include a caregiver, an
entity responsible for ensuring the safety of children, and the citizen’s review panel.

Sec. 26. The purposes foi ' ”rh confidential agency records can be disclosed to the public
have been expanded to include public officials but additionally when the parents have made
infonnation public concerning the department's involvement with the family, when the
perpetrator has been charged with a crime, and when a report of harm has resulted in a dcaih c<
near fatality of the child. Gives department authority to promulgate regulations.

Sec. 28. Piovides that within 60 days alter an emergency custody and temporary
placement hearing the court will inform parties about the local citizen out-of-home care review
panel.

Sec. 43. Requires OCS to notify o person who has made a ROH with a stilus report within
20 days.

Sec. 48. Repeals CINA Rule 3(f), General Public Excluded, and reenactsthe rule to open

hearings lo the public and establishes a process for the court to close a hearing.

Sec. 49. Creates a new rule. Rule 3(j), prohibiting any reference to more than the child’s
first name. All other identifying infonnation is to be kept confidential.



Sec. 52. Adds a new subsection to Rule 22 that allows the use of a child’s name for the
purposes of implementing a permanency plan and allows aggregate information to be released
for statistical or other informational purposes as long as the identity of the child is not revealed.
This implements Section 18 of the HB 53.

Sec. 56(a).  An indirect court rulelamendment to open custody petition hearings, adjudication
hearings, and termination hearings to tbe public except in certain circumstances.

Sec. 56(b). There is also an indirect court rule amendment in Section 8 and Section 11
providing for ajury trial in a termination healing.

Sec. 56(c).
Rule 22 has an indirect court rule amen it by allowing for the disclosure of confidential

infonnation on a child, including a child’s . .u ie or picture under certain circumstances.

I ldeotapinu

Sec. 44. Amends duties of school officials to direct schools lo conduct interviews of
children as provided for with trained interviewers and being videotaped or audiotaped.

Sec. 45. Creates standards for interviewing CINA children requiring audio or videotaping
and requiring interviewers to be trained and competent to conduct the interview. It also limits
interviews to one unless it is determined that an additional interview is necessary.

Accountability
Sec. 30. Creates a duty and standard of care.

Sec. 36. Creates a Citizens’ Review Panel for Permanency Planning consisting of five
members appointed by the governor to serve staggered terms of three years. There will be one
panel member from each judicial district and the panel will have broad representation of people
with expertise in the prevention and treatment of child abuse and neglect. The panel may
employ a program manager and two assistants. Panel members are sworn to confidentiality.

1Go in and see a change insert or delete language in the court rule. Indirect court rule doesn't require a language change in the
court rule but affects the way ihe court rule is applied by the court. The language of the court rule doesn't change but court
would have to use new statutes to apply rule. Reviser recommends that both direct and indirect court ruies even though if the
direct court rule is passed the indirect court rule would not be necessary.



Sec. 37. Provides for duties of the panel which include adopting policies and procedures;
examine policies, procedures, and practices of state and local agencies in making or
investigating a ROH; evaluate specific cases; and report annually to the governor all of their

activities.

Sec. 38. Directs certain departments to cooperate with and provide records to the state
panel to facilitate timely review of plans for children under the jurisdiction of the panel.

Sec. 39. Directs the court, the department, and the child’s guardian cooperate with the state
panel by furnishing relevant records to the panel. The state panel is required to return all
documents when the panel has concluded the investigation or has completed the report. All
information is confidential. The state panel is not subject to the Open Meetings Act of AS

44.62.310.

Sec, 40. Provides that when admissible, the court will review a state panel report and take
it into consideration when rendering judgments and orders.

Sec. 41. Indemnifies panel members.

Sec. 58. Adds to uncodified law the process by which the governor appoints the initial
members of the review panel so that the terms of serving will be staggered.

Sec. 61. Requires the governor to review the changes made in HB 53 that deal with
opening meetings to the public and being able to disclose some information and submit a report
to the public and the legislature outlining the success or failure of the change and making

suggestions for changes.
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO.53
JN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES COGHILL, Rumras, Rokeberg, Kelly

Introduced:
Referred:

A BILL

FOR AN ACT ENTITLED

"An Act relating to child-in-need-of-aid proceedings; amending the construction of

statutes pertaining to children in need of aid; relating to a duty and standard of care for

services to children and families, to the confidentiality of investigation; court hearings,

and public agency records and information in child-in-need-of-aid matters and certain
child protection matters, to immunity regarding disclosure of information in child-in-
need-of-aid matters and certain child protection matters, to the retention of certain

privileges of a parent in a relinquishment and termination of a parent and child

relationship proceeding, to eligibility for permanent fund dividends for certain children
in the custody of the state, and to juvenile delinquency proceedings and placements;
establishing a right to a trial by jury in termination of parental rights proceedings;

reestablishing and relating to state citizens® review panels for certain child protection

and custody matters; amending the duty to disclose information pertaining to a child in
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need of aid; authorizing additional family members to consent to disclosure of

confidential or privileged information about children and families involved with

children's services within the Department of Health and Social Services to officials for
review or use in official capacities; relating to reports of harm and to adoptions and
foster care; mandating reporting of the medication of children in state custody;
prescribing the rights of grandparents related to child-in-need-of-aid cases and
establishing a grandparent priority for adoption in certain child-in-need-of-aid cases;
modifying adoption and placement procedures in certain child-in-need-of-aid cases:
amending treatment service requirements for parents involved in child-in-need-of-aid
proceedings; amending Rules 9 and 13, Alaska Adoption Rules; amending Rules 3, 18,

and 22. Alaska Child in Need of Aid Rules of Procedure; and providing for an effective

date."

HE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 25.23 is amended by adding a new section lo read:
Sec. 25.23.127. Grandparent's preference to adopt. Notwithstanding a

child’s stated preference under AS 25.23.125 and 25.23.040(a)(5), a grandparent who
has had physical custody of a child for at least two consecutive years when the
parental rights to the child have been terminated under AS 47.10.080(c)(3), shall be
permitted to adopt the child before any other person upon the filing of a petition by the
grandparent under AS 25.23.080 unless the court finds that the grandparent is not fit to
raise the child.

*Sec. 2. AS 25.23.180 is amended by adding a new subsection to read:

(i) In arelinquishment of parental rights executed under (a) of this section, a
parent may retain privileges with respect to the child, including the ability to have
future contact, communication, and visitation with the child. A retained privilege
must be stated with specificity in writing, and, if a termination order is entered

following the relinquishment, the court shall incorporate a retained privilege into the

SSHB 53 _ 2.
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termination order. A relinquishment may not be withdrawn or invalidated, and a
tennination order may not be vacated, on the grounds that a retained pnvilege has
been withheld from the relinquishing parent or that the relinquishing parent has been
unable, for any reason, to act upon a retained privilege.

*See. 3. AS 43.23.005(0 is amended to read:
(0 Jhe [IN A TIME OF NATIONAL MILITARY EMERGENCY. THE]

commissioner may waive the requirement of (a)(4) of this section for an individual

absent from the state
(1) in a time of national military emergency under military- orders

while serving in the armed forces of the United States, or foi the spouse and

dependents of that individual: or
(2) while in the custody of the Department of Health and Social

Services in accordance with a court order under AS 47.10 or AS 47.12 and placed

outside of the state hv the Department of Health and Social Services for purposes

of medical or behavioral treatment

*Sec. 4. AS 47.10.005 is amended to read:
Sec. 47.10.005. Construction. The provisions of this chapter shall be

liberally construed to
(L >achieve the end (hat a child coming within the jurisdiction of the

court underthis chapter may receive the care, guidance, treatment, and control that

will promote the child's welfare:
(2) recognize that a parent possesses inherent individual rights to

direct and controlthe education and upbringing of the parent's child:

(3) promote and protect the safety, welfare, health, and good of
children, grandparents, and relatives living in the state:

(4> benefit future generations;

(5) bring fairness and equality to biological family member.; and

children in the state: and
(6) recognize that a parent is held to a standard of care and that

the state must he held to the same standard.

Sec. 5. AS 47.10.020(a) is amended to read:

3- SSHB 53
New Text Underlined [DELETED TEXT BRACKETED]



28
29
30
31

24-L.S0251U

(a) Whenever circumstances subject a child to the jurisdiction of the court

under AS 47.10.005 -47.10.142, the court shall appoint a competent person or agency
to make a preliminary inquiry and report for the information of the court to determine
whether the best interests of the child require that further action be taken. The court

shall make the appointment on its own motion or at the request of a person or

agency having knowledge of the child's circumstances. If, under this subsection,

the court appoints a person or agency to make a preliminary inquiry andto report to it
or if the department is conducting an investigation of a report ofchildabuse or
neglect, the court may issue any orders necessary to aid the person, the agency,
or the department in its investigation or in making the preliminary inquiry and

report. Upon [THEN, UPON THE] receipt of the report under this subsection, the

court may
(1) close the matter without a court hearing;

(2) determine whether the best interests of the child require that further
action be taken; or

(3) authorize the person or agency having knowledge of the facts of the
case to file with the court a petition setting out the facts.

*Sec. 6. AS 47.10.020 is amended by adding a new subsection to read:
(c) Nothing in this section requires the department to obtain authorization

from the court before
(1) conducting an investigation of a report of child abuse or neglect: or
(2) filing a petition.
*Sec. 7. AS 47.10 is amended by adding a new section to read:
Sec. 47.10.025. Biological grandparent's rights. (a) A biological

grandparent of a child who has been adjudicated a child in need of aid under this
chapter may initiate special proceedings by filing a petition to obtain custody of the
child if

(1) one or both of the child’s parents are dead; and

(2) the child has been abandoned by a remaining parent.

(b) Ina proceeding initiated under (a) of this section, the court shall presume

that awarding custody to a biological grandparent is in the best interest of the

53 -4-
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presumption under this subsection may be overcome by evidence of abuse, neglect, or
other harm to the child attributable to the biological grandparent.
(©) The department shall attempt to locate all living biological grandparents of

a child and to investigate the biological grandparent's ability to care for the child
before placing the child or approving an adoption of the child under this chapter. The
department shall provide written notice to all identified biological grandparents of
their rights under this chapter and of the procedures necessary to gain custody of the
child. The biological grandparents shall sign a receipt of the notice and, if the
biological grandparent is competent, state that the biological grardparent understands

ihe biological grandparent's right to initiate proceedings to gain custody of the child

and either intends or declines to proceed.
*Sec. S. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.065. Right to demand jury trial in certain cases. A party has the
right to demand ajury trial for a hearing under this chapter on a petition to terminate
parental rights. If a hearing to adjudicate whether a child is a child in need of aid

under AS 47.10.011 is consolidated with a hearing on a petition to terminate parental
rights, the right to a jury trial under this section applies only to the issue of whether
parental rights should be terminated after the court enters a finding under
AS 47.10.080(a). In this section, "party” has the meaning given in Rule 2. Alaska
Child in Need of Aid Rules of Procedure.

*Sec. 9. AS 47.10.070(a) is amended to read:
@ The court may conduct the hearing on the petition in an informal manner.

The court shall give notice of the hearing to the department, and it may send a
representative to the hearing. The court shall also transmit a copy of the petition to the
department. The department shall send notice of the hearing to the persons for whom
notice is required under AS 47.10.030(b) and to each grandparent of the child entitled
to notice under AS 47.10.030(d). The department and the persons to whom the
department must send notice of the hearing arc entitled to be heard at the hearing.

Except as provided in (c) of this section, and unless prohibited hv federal or state

law, court order, or court rule, a hearing is open to the public [HOWEVER, THE
COURT MAY LIMIT THE PRESENCE OF THE FOSTER PARENT OR OTHER
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OUT-OF-HOME CARE PROVIDER AND OF ANY GRANDPARENT OF THE
CHILD TO THE TIME DURING WHICH THE PERSON’S TESTIMONY IS BEING
GIVEN IF IT IS (1) IN THE BEST INTEREST OF THE CHILD; OR (2)
NECESSARY TO PROTECT THE PRIVACY INTERESTS OF THE PARTIES
AND WILL NOT BE DETRIMENTAL TO THE CHILD. THE PITL1C SHALL BE
EXCLUDED FROM THE HEARING. BUT THE COURT, IN ITS DISCRETION.
MAY PERMIT INDIVIDUALS TO ATTEND A HEARING IF THEIR
ATTENDANCE IS COMPATIBLE WITH THE BEST INTERESTS OF THE

CHILD].

*Sec. 10. AS 47.10.070 is amended by adding new subsections to read:
(© Except as provided in (e) of this section, the following hearings in child-in-

need-of-aid cases are closed to the public;
(1) the initial court hearing after the filing of a petition to commence

the child-in-need-of-aid case;
(2) a hearing following the initial hearing in which a parent, child, or

other party to the case is present but has not had an opportunity to obtain legal

representation;
(3) a hearing, or a part of a hearing, for which the court issues a written

order finding that allowing the hearing, or pan of the hearing, to be open to the public

would reasonably be expected to

(A) stigmatize or be emotionally damaging to a child;

(B) inhibit a child's testimony in that hearing;

(C) disclose matters otherwise required to be kept confidential
by state or federal statute or regulation, court order, or court rule; or

(D) interfere with a criminal investigation or proceeding or a
criminal defendant's nght to a fair tnal in a criminal proceeding; before ruling
on a request under this subparagraph, the court shall give notice and an
opportunity to be heard to the state or a municipal agency that is assigned to
the criminal investigation or to the prosecuting attorney.
(d) If a hearing, or part of a hearing, in a child-in-need-of-aid case is not

closed under (c) of this section, the court shall hear in camera any information offered
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regarding the location, or readily leading to the location, of a parent, child, or other
party to the ease who is a victim of domestic violence. Access to testimony heard in
camera tinder this subsection is limited to the court and authorized court personnel.

(e) T.ne grandparents of the child and the foster parents or other out-of-home
care provider may attend he. :ngs that are otherwise closed lo the public under (c) of
this section. However, the court shall limit the presence of these persons in a hearing
closed to the public to the time during which the person's testimony is being given if
Ihe court determines that the limitation is necessary under (c)(3) of this section. In this
subsection, "out-of-home care provider" means an agency or person, other than the
child's legal parents, w'ith whom a child who is in the custody of the state under
AS 47.10.080(c)(1) or (3), 47.10.142, or AS 47.14.100(c) is currently placed; "agency
or person™ includes a foster parent, a relative other than a parent, a person who has
petitioned for adoption of the child, and a residential child care facility.

(f) Notwithstanding any other provision of this chapter, a person attending a
hearing open lo the public may no! disclose a name, picture, or other information that
would readily lead to the identification of a child who is the subject of the child-in-
need-of-aid case. Al the beginning of the hearing, the court shall issue an order
specifying the restrictions necessary lo comply with this subsection. If a person
violates the order, the court may impose any appropriate sanction, including contempt
and closure of any fuither hearings in the case to the person.

(9) Nothing contained in this section limits the rights of grandparents under

this title.
Sec. 11. AS 47.10.080(c) is amended to read:
(c) If the court finds that the child is a child in need of aiJ, the court shall
(1) order the child committed to the department for placement in an
appropriate setting for a period of time not to exceed two years or in any event not tt
extend past the date the child becomes 19 years of age, except that the department or
the child's guardian ad litem may petition for and the court may grant in a hearing
(A) one-year extensions of commitment that do not extend

beyond the child's 19th birthday if the extension is in the best interests of the

child; and
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(B) an additional one-year period of state custody past [AGE]

19 vcars of age if the continued state custody is in the best interests of the

person and the person consents to it;

)

child or to another sui able person, and. in appropriate cases, order .he parent, relative,
guardian, or other person to provide medical or other care and treatment; if the coun
releases the child, it shall direct the department to supervise the care and treatment
given to the child, but the court may dispense with the department's supervision if the
court finds that the adult to who™ the child is released will adequately care for the
child without supervision; the department's supervision may not exceed two years or
in any event extend past the date the child reaches [AGE] 19 vears of age, except that

the department or the child's guardian ad litem may petition for and the court may

grant in a hearing
(A) onc-vear extensions of supervision that do not extend

beyondthe childs 19th birthday if the extensions arc in the best interests of the

child; and
(B) an additional one-ycar period of supervision past age 19 if

the continued supervision is in the best interests of the person and the person

consents to it; or

3 unless a jury trial has been requested bv u part\, order, under

the grounds specified in (0) of this section or AS 47.10.088, the termination of
parental rights and responsibilities of one or both parents and commit the child to the
custody of the department, and the department shall report quarterly to the court on
efforts being made to find a permanent placement for the child: if a jury trial has

been requested In a party, the court shall conduct a jurv trial on the termination

of parental rights under this section.

*Sec. 12. AS 47.10.0SO(p) is amended to read:

(p) Ifachild is removed from the parental home, the department shall provide
reasonable visitation between the child and the child's parents, guardian, and family.
When determining what constitutes reasonable visitation with a family member, the

department shall consider the nature and quality of the relationship that existed

SSHB 53 ) -8-
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be'ween the child and the family membei before the child was committed to the
custody of the department. The court may require the department to file a visitation
plan with the court. The department may deny visitation to the parents, guardian, or
family members if there is clear and convincing evidence that visits are not in the
child's best interests. If the department denies visitation to a parent or family
member ofa child, the department shall inform the parent or family member of a
reason for the denial and of the parent's or family member's right to request a
review hearin<i. A parent, family member, or guardian who is denied visitation may
request a review hearing.

*Sec. 13. AS 47.10.080 is amended by adding new subsections to read:

(t) The court or ajury, if ajury trial is requested, may not terminate parental
rights solely on the basis that the parent did not complete treatment required of the
parent by the department for reunification with the child if the parent can show, by a

preponderance of the evidence, that the treatment required was unavailable to the

parent and the department did not provide the treatment.
(w A child mty not be placed in a foster home known to the department as a

home requesting adoption of a child before
(1) 30 days after the date of the first permanency hearing:
(2) the decision of the department is made to seek termination of
parental rights; and
(3) the court approves of the placement after a hearing.
(v) Within 60 days after the date a child is removed from the child's home by
the department, the department shall notify the appropriate citizen review pane!

established under AS 47.14.205.
(w) Within 60 days after a court orders a child committed to the department

under (c) of this section and at a review under (f) or (/) of this section, the department
shall inform the parties about the citizen review panels established under
AS 47.14.205.

(x) A hearing conducted under this section is open to the public unless an
exception provided in AS 47.10.070(c) applies to make the hearing ciosed to the

public or unless prohibited by federal or state statute or regulation.

. -9- SSHB 53
New Text: Underlined [DELETED TEXT BRACKETED]



J

24-LS0251U

*Sec. 14. AS 47.10.088(i) is amended to read:

(i) The department shall concurrently identify, recruit, process, and approve a
qualified person or family for an adoption whenever a petition to terminate a parent's
rights to a child is filed. The department mav not approve an adoption bv a
person or family who is not related to the child bv blood if a relative of the child
requests that the department approve the relative fo' the adoption unless the
adoption hv the child's relative is not in the child's best interest, is prohibited
under (/) of this section, or is otherwise contrary to federal or state law. If the
court issues an order to terminate under (j) of this section, the department shall report
within 30 days or the efforts being made to recruit a permanent placement for the

child if a permanent placement was not approved at the time of the trial under (j) of

this section. The report must document recruitment efforts made for the child.

* Sec. 15. AS 47.10 088 is amended by adding new subsections to read:

(/) The department may not approve an adoption by a person related to the
child by blood if the department
(1) makes a determination, supported by clear and convincing
evidence, that adoption of the child by the relative will result in physical or mental
injury to the child; in making that determination, poverty, including inadequate or
crowded housing, on the part of the person related to the child by blood is not
considered prima facie evidence that physical or mental injury to the cmid will occur;
(2) determines that a member of the relative's household who is 12

years of age o: older was the perpetrator in a substantiated report of abuse ur”er

AS 47.17; or
(3) determines that a member of the relative's household who is 12

years of age or older is under arrest for, is charged with, has been con dieted of, or has
been found not guilty by reason of insanity of, a serious offense; notwithstanding this
paragraph, the department may approve an adoption by the relative if the relative
demonstrates to the satisfaction of the department that conduct described in this

paragraph occurred at least five years before the intended adoption and the conduct

(A) did not involve a victim who was under 18 years of age at

the time of the conduct;
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(B) was not a crime of domestic violence as defineu in

AS [8.66.990; and
(C) was not a violent crime under AS 11.41.1DO- 11.41.455 or

a law or ordinance of anotherjurisdiction having similar elements.

(m) For 'he purpose of determining whether the home of a relative meets die
.;quiremcnts for adoption of the child, the department shall conduct a criminal
background check from state and national criminal justice information available under
AS 12.62. The department may conduct a fingerprint background check on any
member of the relative's household who is 12 years of age or older when the relative
requests adoption of the child. For the purposes of obtaining criminal justice
information under this subsection, the department is a criminal justice agency
conducting a criminal justice activity under AS 12.C2.

(n) A person related to a child by blood who is denied a request for an
adoption under (i) of this section may request a review hearing by the court. If the
department denies a request by a person related to a child by blood to adopt a child
under (i) of this section, the department shall inform the relative of the reason for the
denial and of the relative's right to request a review hearing.

(0) A trial or hearing conducted under this section is open to the public unless
an exception provided in AS 47.10.070(c) applies to make the trial or hearing closed
to the public.

*Sec. 16. AS 47.10 is amended by adding a new section to read:
Sec. 47.10.089. Report of prescription drugs, (a) When a child is in the

custody of the department under AS 47.10.084 and the child is prescribed a
psychotropic or other mental health medication, the department shall prepare a report.
The report must include the

(1) child's name and date of birth;

(2) name and dosage of the medication;

(3) condition or diagnosis for which the medication is prescribed;

(4) name of the prescribing physician;

(5) assessment of the childs caseworker pertaining to the child's

response lo the medication; and
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(6) assessment of *he child's caregiver pertaining to the child's

response to the medication, if available.

(b) A report prepared under (a) of this section shall be distributed to the
statewide supervisor of the caseworker of the child, the parent or guardian of the child,
and, to the extent allowed under applicable federal and state law, the intervening tribal
or tribal custodian for the child.

fc) A summary of the reports prepared under (a) of this section, excluding
identifying information of a child, shall be distributed to members of the Senate and
House Health and Social Sendee Committees by March 1 of each year.

(d) In this section, "caregiver" includes a parent, grandparent, fostei parent,
relative, teacher, or child care provider.

*Sec. 17. AS 47.10.090(c) is amended to read:
(c) Within 30 days after [OF] the date of a child's [MLNOR'S] 18th birthday

or, if ihe court retains jurisdiction of a child [MINOR] past the child’s [MINOR'S]
18th birthday, within 30 days after [OF] the date on which the court releases
jurisdiction over the child [MINOR], ihe court shall order all the court's official
records pertaining to that child [MINORY] in a proceeding under this chapter sealed. A
person may not use these sealed records unless authorized bv order of [FOR ANY

PURPOSE EXCEPT THAT] the court upon a finding of [MaY ORDER T4EIR

USE FOR] good cause [SHOWN],

*Sec. 18. AS 47.10.090(d) is amended to read:
(d) Except as provided in AS 47.10.070, 47.10.08P(x), and 47.10.093. the

[THE] name or picture of a child [MINOR] under the jurisdiction of the court may not
be made public in connection with the child's [MINOR'S] starns as a child in need of
aid unless authorized by order of the court or unless to implement the permanency
plan for a child after all parental rights of cuslodv have been terminated. This
subsection does not prohibit the release of aggregate information for statistical or

other informational purposes if the identity of anv particular person is not

revealed by the release.

*Sec. 19. AS 47.10.092(a) is amended to read:

(a) Notwithstanding AS ~7.10.090 and 47.10.093. an adult family member
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[A PARENT] or legal guardian of a child subject tc a proceeding under AS 47.10.005
*47.10.142 may disclose confidential or privileged information about the child or the
child's family, including information at has been lawfully obtained from agency or
court files, to the governor, the lieutenant governor, a legislator, the ombudsman
appointed under AS 2455, the attorney general, and the commissioner
(COMMISSIONERS] of health and social services, administration, or public safety, or
an employee of these persons, for review or use in their official capacities. The
department shall disclose additional confidential or privileged information and make
copies of documents available for inspection about the child or the child's family to
these state officials or employees for review or use in their official capacities upon
request of the official or employee and submission of satisfactory evidence that an
adult family member [A PARENT] or legal guardian of the child has requested the
state official's assistance in the case as part of the officials duties. A person to whom
disclosure is made under this section may not disclose confidential or privileged
infonnation about the child or the child's family to a person not authorized to receive
it.
*Sec. 7.0. AS 47.10.092 is amended by adding new subsections to read:

(d) The duty imposed on the department under (a) of this section to disclose
information to and nuke copies of documents available for inspection by state
officials and employees upon proof that a parent has requested the assistance of the
state official or employee with respect to a child's case does not lapse when the
parent's parental rights have been terminated with respect to the child. However, the
duty does lapse after termination of the parent's parental rights if another parent or
legal guardian of the child subsequently files a notice with the departrr.cn' that the
assistance of the slate official or employee is no longer requested.

(e) If. in response lo a requirement of federal law or a request made by an
official identified in (a) of this section, the department initiates an internal review or
evaluation of its activities under this chapter, notwithstanding AS 47.](.(i'"» and
47.10.093, the department shall either provide a copy of a report resulting from that
internal review' or evaluation lo the official or prepare a report of that internal review

and evaluation when requested to do so by an official identified in (a) of this section.
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The report must contain a summary of the complaint, the review or evaluation process
used, and the outcome of the review or evaluation, including any recommendations
made as a result of the review. Before being disclosed, the department shall modify a
report prepared or produced under this subsection to exclude all personal identifying
information of a child, the child's family, and witnesses.

(f) In this section, "adult family member" means a person who is 18 yeais of

age or older and who is related to the child as the child's biological or adoptive parent,

grandparent, aunt, uncle, or sibling.

* Sec. 21. AS 47.10.093(a) is amended to read:
(a) Except as specified in AS 47.10.092 and in (b) - (g) and (k) - (n) [(b) -

(9)Jd of this section, all information and social records pertaining to a child [MINOR]
who is subject to this chapter or AS 47.17 prepared by or in the possession of a
federal, state, or municipal agency or employee in the discharge of the agency's or

employee's official duty are privileged and may not be disclosed directly or indirectly

to anyone without a court order.
* Sec. 22. AS 47.10.093(b) is amended to read:

(b) A state or municipal agency or employee shall disclose appropriate

confidential information regarding a case to

(1) aguardian ad litem appointed by the court;

(2) a person or an agency requested by the department or the child's
legal custodian to provide consultation or services for a child who is subject to the
jurisdiction of the court under S47.10.010 as necessary io enable the provision of
the consultation or services;

(3) a foster parent [PARENTS] or relative [RELATIVES] with
whom the child is placed by the department as [MAY BE] necessary to enable the
foster parent [PARENTSJ or relative [RELATIVES] to provide appropriate care to
[FOR] the child [WHO IS THE SUBJECT OF THE CASE], to protect the safety of
the child [WHO IS THE SUBJECT OF THE CASE], and to protect the safety and
property of family members and visitors of the foster parent [PARENTS] or relative

[RELATIVES];
(4) a school official [OFFICIALS] as [MAY BE] necessary to enable

SSllt 53 _ -14-
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ihe school to provide appropriate counseling and support services to a [THE] child

who is the subject of the case, to protect the safety of the child [WHO IS THE

SUBJECT OF THE CASE], and to protect the safety of school students and staff;
(5) a governmental agency as [MAY BE] necessary to obtain that

agency's assistance for the department in its investigation or to obtain physical custody

of a child;
(6.) a law enforcement agency of this state or another jurisdiction as

'MAY BE] necessary for the protection of any child or for actions by that agency to

protect the public safety;
(7) a member [MEMBERS] of a multidisciplinary child protection

team created under AS 47.14.300 as [MAY BE] necessary for the performance of the

member's [THEIR] duties;
(8) the state medical examiner under AS 12.65 as [MAY BE]

necessary' for the performance of the duties of the state medical examiner;
(9) a person who has made a report of harm as required by
AS 47.17.020 to inform the person that the investigation u'as completed and of action

taken to protect the child who was the subject of the report; [AND]
(10) the child support services agency established in AS 25.27.010 as

[MAY BE] necessary to establish and collect child support for a child who is a child in

need of aid under this chapter®
(11) a caregiver of a child or an entity responsible for ensuring the

safety of children as necessary io protect the safety ofa child: and
(12) a review panel established bv the department for the purpose
of reviewing the actions taken bv the department in a specific case.

Sec. 23. AS 47.10.093(c) is repealed and reenacted to read:
(c) A slate or municipal law enforcement agency shall disclose information
regarding a case that is needed by the person or agency charged with making a
preliminary investigation for the infonnation of the court under AS 47.10.020.
Sec, 24. AS 47 10.093(f) is amended to read:
() The department may release to a person with a legitimate interest

confidential information relating to children [MINORS] not subject to the
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jurisdiction of the court under AS 47.10.010. [THE DEPARTMENT SHALL ADOPT
REGULATIONS GOVERNING THE RELEASE OF INFORMATION AND
IDENTIFYING A SUFFICIENT LEGITIMATE INTEREST.]

*Sec. 25. AS 47.10.093(g) is amended to read:

(9) The department and affected law enforcement agencies shall work with
school districts and private schools to develop procedures for the disclosure of

confidential information to a school official [OFFICIALS] under (b)(4) of this

section. The procedures must provide a method for informing the principal or the

principal's designee of the school that the student attends as soon as it is reasonably

practicable.

* Sec. 26. AS 47.10.093 is amended by addingnew subsections to read:

(k) The department may disclose to the public, upon request, confidential

information, as set out in (/) of this section, when
(1) the parent or guardian of a child who is the subject of a report of

harm under AS 47.17 has made apublic disclosureconcerning the department's

involvement with the family;
(2) the alleged perpetrator named in a report of harm under AS 47.17

has been charged with a crime concerning the alleged abuse or neglect; or

(3) a report of harm under AS 47.17 has resulted in the fatality or near
fatality of that child.

(/) The lype of infonnation that may be publicly disclosed under (k) of this
section is information related to the determination, if any, made by the department
regarding the validity of a report of harm under AS 47.17 and the department's

activities arising from the department’s investigation of the report. The department

(1) may withhold disclosure of the child's name, picture, or other
information that would readily lead o the identification of the child if the department
determines that the disclosure would be contrary to the best interests of the child, the

child's siblings, or other children in the child's household; or

(2) after consultation with a prosecuting attorney, may withhold
disclosure of information that would reasonably be expected to interfere with a

criminal investigation or proceeding or a criminal defendant's right to a fair trial in a

-16-
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criminal proceeding.
(m) Except for a disclosure made under (k) of this section, a person to whom

disclosure is made under this section may not disclose confidential information about
Ihe child or the child's family to a person not authorized to receive it.

(n) The department may adopt regulations to implement and interpret its
duties under this section, including regulations governing the release of confidential
information and identifying a sufficiei. 'egitimate interest under (f) of this section.

* Sec. 27. AS 47.10 |; amended by adding a new section to read:

Sec. 77.10.(j94. Immunity from liability. A person may not bring an action
for damages against the state, a municipality, or state or municipal agencies, officers,
employees, 0- agents based on the disclosure or nondisclosure of information in
accordance with this chapter.

*Sec. 28. AS 47.10.142 is amended by adding a new subsection to read:
(M Withm 60 days after a court orders a child committed to the department

under this section, the department shall inform the parties about the citizen review
panel established under AS 47.14.205.
* Sec. 29. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.145. Expert witness testimony regarding absent parent,
guardian, or custodian. |If the court finds by clear and convincing evidence that a
parent, guardian, or custodian of a child cannot be located after a reasonable search for
the parent, guardian, or custodian has been conducted by the department, the court
may conclude that the testimony of a qualified expert witness would support a finding
that continued custody of the child by the absent parent, guardian, or custodian is
likely to result in serious emotional or physical damage to the child.

* Sec. 30. AS 47.10,960 is amended to read:
Sec. 47.10.960. Duty and standard of care [NOT] created. The

department shall adopt semulations establishing [NOTHING IN THIS TITLE
CREATESJ a duty and [OR] standard of care for services to children and their
families being sti .ed under this chapter (AS 47.10]. The regulations must he
consistent in all relevant respects with the code of professional ethics and the

mstandards of practice for social workers adopted hv the Board of Social W urk
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Examiners under AS 08.95.

* Sec. 31. AS 47.10.990(16) is amended to read:
(16) "mental health professional” has the meaning given in

AS 47,30.915. exceptthat, if the child is placed in another state hv the
department, "mental health professional” also includes a professionallisted in
the definition of "mental health professional” in AS 47.30.915 who is not licensed

to practice hv a hoard of this state hut is licensed bv a corresponding licensing
authority to practice in the state in which the child is placed,;

*Sec. 32. AS 47.10.990 is amended by adding a new paragraph to read:
(28) "near fatality” means physical injury or other harm, as certified by

a physician, caused by an act or omission that created a substantial risk of death.

* Sec. 33. AS 47.12.990(10) is amended to read:
(10) "mental health professional” has the meaning given

AS 47.30.915. exceptthat, if the minoris placed in another slate hv the
department, "mental health professional™ also includes a professional listed in
the definition of "mental health professional” in AS 47.30.915 who is not licensed
to practice hv a hoard of this state hut is licensed hv a corresponding licensing
authority to practice in the state in which the minor is placed.

*Sec. 34. AS 47.14.100(e) is amended to read:
(e) A child may not be placed in a foster home or in the care of an agency or

institution providing care for children if a relative by blood or marriage, family
friend, or neighbor requests placement of the child in the [RELATIVE'S] home of
the relative, family friend, or neighbor and the parent or guardian «f the child
agrees to the placement. However, the department may retain custody of the child

and provide for its placement in the same manner as for other children if the

department

(1) makes a determination, supported by clear and convincing

evidence, that placement of the child with the relative, family friend, or neighbor
will result in physical or mental injury: in making that determination, poverty,
including inadequate or crow'ded housing, on the part of the [BLOOD] relative, family

friend, or neighbor is not considered prima facie evidence that physical or emotional
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damage to the child will occur; this determination may be appealed to the superior

court to hear the matter de novo;
(2) determines that a member of the relative's, family friend's, or

neighbor's household who is 12 years of age or older was the perpetrator in a

substantiated report of abuse under AS 47.17; or

(3) determines that a member of the relatives, family friend’s, or
neighbor's household who is 12 years of age or older is under arrest for, charged with,
has been convicted of, or has been found not guilty by reason of insanity of, a serious
offense; notwithstanding this paragrupn, the department may place or continue the
placement of a child at the relative's, family friend's, or neighbor’s home if the
relative, family friend, or neighbor demonstrates to the satisfaction of the department

that conduct described in this paragraph occurred at least five years before the

intended placement and the conduct
(A) did not involve a victim who was under 18 years of age at

the time of the conduct;
(B) was not a crime of domestic violence as defined in

AS 18.66.990; and
(C) was not a violent crime under AS 11.41.100 - 11.41.455 or

a law or ordinance of another jurisdiction having similar elements.

:Sec. 35. AS 47.14.100(f) is amended to read:

(0 If a blood relative of the child specified under (&> .if this section exists and
agrees that the child should be placed elsewhere, before placement elsewhere, the
department shall fully communicate the nature of the placement proceedings to the
relative. Communication under this subsection shall be made in the relative's native
language, if necessary. [NOTHING IN THIS SUBSECTION OR IN (e) OF THIS
SECTION APPLIES TO CHILD PLACEMENT FOR ADOPTIVE PURPOSES.]

Sec. 36. AS 47.14 is amended by adding a new' section to article 3 to read:

Sec. 47.14.205. Citizens' Review Panels for Permanency Planning, (a)
There is created in the Department of Administration three Citizens' Review Panels for
Permanency Planning. Each state panel shall consist of five members appointed by

the governor from a broad representation of individuals located in the communities
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served and including individuals with expertise in the prevention and treatment of
child abuse and neglect. The governor shall appoint at least one state panel member
from each judicial district. The governor may not appoint a person who has
committed a felony or violated AS 11.51.130 or a law with substantially similar
elements. The governor may designate an existing entity established under state or
federal law as a state panel if the entity performs the functions set out under
AS 47.14.205-47.14.295.

(b) Members of the state panels serve at the pleasure of the governor for
staggered terms of three years or until their successors are appointed.

(c) The members of each state panel shall elect from among the members a
chair who shall serve for one year. Three members of each slate panel constitute a
quorum for the transaction of business. A panel may not take official action without
the affirmative vote of at least three of its members.

(d) Members of the state panels are entitled to reimbursement for actual
expenses necessary to perform their duties as state panel members. The
reimbursement may not exceed the amount of per diem and expenses authorized for
boards and commissions under AS 39.20.180.

(c) The state panels shall meet not less than every three months. Meetings
may take place telephonically.

(f) The stale panels may employ a program manager and two assistant
managers who shall serve at the pleasure of the state panels. The program manager
shall employ staff as necessary to carry out the program manager's duties under state
panel directives and to provide clerical assistance to the state panels.

(o) When a person is appointed to serve on a state panel, the person shall
swear or affirm to keep confidential all information that comes before the state panel
except for nonidentifying case information included in a report required under
AS 47.17, or as required by court order lor good cause shown. A state panel member

may also share confidential information w-ith other members of the state panel and

staff who serve a slate panel.

* Sec. 37. AS 47.14 is amended hv adding a new section to article 3 to read:

Sec. 47.14.215. Duties of the slate panels. The state panels shall
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(1) by regulation adopt policies and procedures to carry out the panels'
duties;

(2) examine the policies, procedures, and practices of state and local
agencies involved in making or investigating a repci of harm to a child;

(3) where appropriate, evaluate specific cases of a report of child abuse
or neglect to determine the extent to which the state and local child protection systems
arc effectively discharging child protection responsibilities under

(A) the state plan submitted to the United States Depa intent of
Health and Human Services;

(B) child protection standards under federal and state laws;

(C) any other catena that the panel considers important to
ensuring the protection of children, including the level and efficiency of

coordination of foster care and adoption programs in the state and a review of

child fatalities and near fatalities; and
4) report annually to the governor by the 10th day of each regular

legislative session, concerning the activities of the state panels during the previous
fiscal year; the report must include a summary of the information gathered and
recommendations made under paragraphs (2) and (3) of this section, the number of
cases reviewed by each panel, a description of the characteristics of the children
whose cases were reviewed by the panels, the number of children reunitea with their
families, the number nf children placed in other permanent homes, and the timeliness
of each review conducted under this section; the report may contain other information
on the experience of the panels.
Sec. 38. AS 47.14 is amended by adding a new section to article 3 to read;

Sec. 47.14.225. Cooperation with state panels. The department, the
Department of Law, the Public Defender Agency, the office of public advocacy, and
the court system shall cooperate with tht state panels lo facilitate timely review of
plans for children whose cases are under the jurisdiction of the panels and to facilitate
access to records required under AS 47.14.235.

Sec. 39. AS 47.14 is amended by adding a new section to article 3 to read:

Sec. 47.14.235. Records; communications. (a) Notwithstanding
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AS 47.10.090, at the request ol a state panel, the department, the child's guardian ad
litem, and the court sha*i fumish to the state panel relevant records concerning a child
and the child's family who are the subjects of a state panel review. At the conclusion
of a review, all copies of records provided to a state pan.lunder this section rhall be
returned to the staff that serves the state panel or to the agency from which the original
copy was obtained, unless the panel members need the copies to prepare the reports
required under AS 47.14.215. Copies retained for preparation cf ihe reports shall be
returned to the staff that serves the state panel or to the originating agency upon
completion of the reports. Notwithstanding AS 44.62.310, records and reports of the
state panel, testimony before the state panel, and deliberations of the state panel are
confidential under AS 47.10.090.

(b) A state panel member may not reveal to another person, other than another
member of the state panel or the stalf serving the state panel, a communication made
to the member while performing the member's duties under AS 47.14.205 - 47.14.295,
except as required under AS 47.17 or as required by court order for good cause shown.
A state panel member may disclose information related to the state panel member's
performance of official duties if the state panel member omits identifying information.

(c) A state panel proceeding is not governed by AS 44.62.310.

* Sec, 40. AS 47.14 is amended by adding a new section to article 3 to read:

Sec. 47.14.245. Court review of report, (a) When a report is admissible

under court rules, the court may consider the report of the state panel in its review

under AS 47.10.080(0 and at other disposition hearings other than hearings related to

delinquency proceedings.
(b) The court may refer to the state panel a case called for a special review

under AS 47.10.080(f).
*See. 41. AS 47.14 is amended by adding a new section to article 3 to read:
Sec. 47.14.255. Liability and indemnification of panel members, (a) A

stale panel member shall be indemnified by the stale for civil liability for a negligent
act or omission of the panel member that occurs in the performance of the member's

duties under AS 47.14.205 - 47.14.295, unless the civil liability results from the panel

member’s viulation of
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(1) AS 47.14.235(b); or
(2) the oath or affirmation required under AS 47.14.205(g).

(b) A violation of (a)(1) or (2) of this section is subject to a civil penalty of up

to $2,500 for each violation.
*Sec. 42. AS 47.14 is amended by adding a new section to article 3 to read:
Sec. 47.14.295. Definitions. In AS 47.14.205 - 47.14.295.
(1) ‘"state panel” or "state panels" means one or all of the Citizens'
Review Panels for Permanency Planning established under AS 47.14.205;
(2) "near fatality" has the meaning given in AS 47.10.990.
*Sec. 43. AS 47.17.025 is amended by adding a new subsection to read:
(c) Within 20 days after receiving a report of harm, whether or not the matter
is referred to a local government agency, the department shall notify the person who

made the report about the status of the investigation, without disclosing any

confidential information.

*Sec. 44. AS 47.17.027(a) is amended to read:
(@) If the department or a law enforcement agency provides written

certification to the child's scnool officials that (1) there is reasonable cause to suspect
that the child has been abused or neglected by a person responsible for the child's
welfare or as a result of conditions created by a person responsible for the child's
welfare: (2) an interview at school is a necessary part of an investigation to determine
whether the child has been abused or neglected; and (3) the interview at school is in
the best interests of the child, school officials shall permit the child to be interviewed
at school by the department or a law enforcement agency before notification of. or
receiving permission from, the child’s parent, guardian, or custodian. A school official
shall be present during an interview at the school unless the child objects or the
department or law enforcement agency determines that the presence of the school
official will interfere with the investigation. The interview shall be conducted as
required under AS 47.17.033. Immediately after conducting an interview authorized
under this section, and after informing the child of the intention to notify the child's
parent, guardian, or custodian, the department or agency shall make every reasonable

effort to notify the child’s parent, guardian, or custodian that the interview occurred
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unless it appears to the department or agency that notifying the child's parent,

guardian, or custodian would endanger the child.
* Sec. 45. AS 47.17.033 is amended by adding new subsections to read:

(c) An investigation by the department of child abuse or neglect reported
under this chapter shall be ¢ ducted by a person trained to conduct a child abuse and
neglect investigation and without subjecting a child to more than one interview about

the abuse or neglect except when new information is obtained that requires further

information from the child.
(d) An interview of a child conducted as a result of a report of harm may be

audiotaped or videotaped. However, if an interview of a child is to be electronically
recorded and the interview concerns a report of sexual abuse of the child the interview
shall be videotaped, except that an interview of a child may not be videotaped if
videotaping the interview is impracticable or will, in the opinion of the investigating

agency, result in trauma to the child.
(e) An interview of a child that is audiotaped or videotaped under (d) of this

section shall be conducted
(1) by a person trained and competent to conduct the interview;
(2) if available, at a child advocacy center: and
(3) by a person who is a party to a memorandum of understanding with

the department to conduct the interview or w-ho is employed by an agency that is

authorized to conduct investigations.
(O An interview of a child may not be videotaped more than one time unless

the interviewer or the investigating agency determines that one or moie additional

interviews are necessary to complete an investigation. If additional interviews are

necessary', the additional interviews shall be conducted, to the extent possible, by the

same interviewer who conducted the initial interview of the child.

() A recorded interview of a child shall be preserved in the manner and for a
period provided by law for maintaining evidence and records of a public agency.

(h) A recorded interview of a child is subject to disclosure under the

applicable court rules for discovery in a civil or criminal case.

* Sec. 46. AS 47.35.015 is amended by adding a new subsection to read:
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(J) If a person operates a foster home to provide care only for a relative and the
department requires licensure under an agreement for services, the department shall
issue a temporary license to an eligible person while an application for a license under
this section is pending. The department shall issue the temporary license to the
applicant within five days after receiving a complete application for a foster care
license under AS 47.35.017. A temporary license is valid for 90 days or until a license
is either issued under AS 47.35.017 or denied under AS 47.35.019, whichever is

sooner.
* Sec. 47. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 3(c), Alaska Child in Need of

Aid Rules of Procedure, is amended to read:
(c) Presence of Grandparent or Foster Parent. A grandparent of a child

and the foster parent or other out-of-home care provider are [IS] entitled lo be heard
at any hearing at which the person is present. However, the court may limit the
presence of these persons in a hearing that has been closed to the public under
(f)(2) of this rule [THE FOSTER PARENT OR CARE PROVIDER] to the time
during which the person's testimony is being given if the court determines that such
a limitation is necessary under the circumstances listed in (IV2)(C) of this rule [IT
IS (1) IN THE BEST INTEREST OF THE CHILD; OR (2) NECESSARY TO
PROTECT THE PRIVACY INTERESTS OF THE PARTIES AND WILL NOT BE

DETRIMENTAL TO THE CHILD].
* Sec. 48. The uncodified law of the State of Alaska is amended by adding a new section to J

ead:
DIRECT COURT RULE AMENDMENT. Rule 3(f), Alaska Child in Need of
Aid Rules of Procedure, is repealed and reenactcJ to read:

(f) Genera’ Public Access to Hearings.
(1) Except as provided in (2) of this paragraph, and unless prohibited

by federal or state statute or regulation, court order, or other court rule, hearings are

open to the public.
(2) The following hearings are closed to the public:
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(A) the initial court hearing after the filing of a petition that
begins the child-in-need-of-aid case;

(B) a hearing following the initial hearing in which a parent,
child, or other party to the case is present but has not had an opportunity to
obtain legal representation;

(C) a hearing, or a part of a hearing, for which the court issues
a written order finding that allowing the hearing, or part of the hearing, to be
open to the public would reasonably be expected to stigmatize or be
emotionally damaging to a child; inhibit a child's testimony in the b aring;
disclose matters otherwise required to be kept confidential by state or federal
statute or regulation, court order, or court rule; or interfere with a criminal
investigation or proceeding or a criminal defendant's right to a fair trial in a
criminal proceeding.

(3) Before ruling on a request under (2)(C) of this paragraph
concerning potential interfer nee with a criminal investigation or proceeding, the court
shall give notice and an opportunity to be heard to the state or a municipal agency that
is assigned to the criminal investigation or to the prosecuting attorney.

(4) If the court closes a hearing to the public under (2)(C) of this
paragraph, the court shall close only the portions of the hearing necessary to prevent
the potential harm listed in (2)(C) of this paragraph. If a hearing, or part of a heanng,
is open to the public, the court shall hear in camera any information offered regarding
the location, or readily leading to the location, of a parent, child, or other party to the
case who is a victim of domestic violence. Access to testimony heard in camera under
this subparagraph is limited lo the court and authorized court personnel.

(5) Notwithstanding any other provision of this rule, the court shall
issue an order to prohibit all persons in a hearing open to the public from disclosing lo
any person a name, picture, or other information that would readily lead to the
identification of a child who is the subject of the proceeding. If a person violates the

order, the court may impose any appropriate sanction, including contempt and closure

of any further hearings in the proceeding to the person.

(6) A party to the proceeding may move the court to close to the public
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a hearing, or part of the hearing, to avoid the harm specified in flI)(C) of this
paragraph. A member of the public may request in writing to be served with a motion
filed under this subparagraph. If such a request has been filed in advance of the filing
of the motion, the party filing the motion must also serve the member of the public
who requested notice under this subparagraph. The court may waive the service
required under this subparagraph to a member of the public if a motion to close the

hearing, or part of the hearing, is made under this subparagraph immediately before or

during the hearing and the court finds that
(A) the need for closure was not reasonably foreseeable

sufficiently in advance of the hearing to allow for notice;
(B) there is good cause not to delay the hearing in order to

achieve notice, taking into consideration the age of the child and the potential

adverse effect that a delay could have on the child; and

(C) whatever notice is practicable under the circumstances has

occurred.
* Sec, 49. The uncodified law of the State of Alaska is amended by adding a new section to

ead:

DIRECT COURT RULE AMENDMENT. Rule 3. Alaska Child in Need of
Aid Rules of Procedure, is amended by adding a new subsection to read:

() Use of Child's Name and Identifying Information Prohibited.
References to a child shall be made using the child's first name only. All identifying
information of the child, including the child's last name, address, and the names of the
child's immediate family members, shall be protected during the hearing so that only
the confidential record contains that information. If a child appears at the hearing, the

child shall be located away from view of the public.
* Sec. 50. The uncodified law of the State of Alaska is amended by adding a irw section to

-ad:
DIRECT COURT RULE AMENDMENT. Rule !S(e), Alaska Child in Need
of Aid Rules of Procedure, is amended to read:
(e) Trial. A trial on the petition to terminate parental rights

(1) shall be held within six months after the dale on which the petition
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to terminate parental rights is filed, unless the court finds that good cause is shown for
a continuance; when [. WHEN] determining whether to grant a continuance for good
cause, the court shall take into consideration the age of the child and the potential

adverse effect that the delay may have on the child: the (. THE] court shall make

written findings when granting a continuance”
2) shall he bv jury when a jury trial has heen demanded and not

waived hv a party as provide'l in Rules 38 and 39, Alaska Rules of Civil

Procedure.

* Sec. 51. The uncodified law of the State of Alaska is amended by adding a new section to

read:

DIRECT COURT RULE AMENDMENT. Rule 18(g), Alaska Child in Need

of Aid Rules of Procedure, is amended to read:
(9) Judgment. The court shall make findings of fact for matters tried to the

court and shall enter an order within 90 days after the last day of trial on the petition

to terminate parental right . The court shall commit the child to the custody of the

Department if parental rights arc terminated.

*Sec. 52. The uncodified law of the Stale of Alaska is amended by adding a new section to

ead:

DIRECT COURT RULE AMENDMENT. Rule 22(c), *laska Child in Need

of Aid Rules of Procedure, is amended to read:
(c) Child's Name or Picture. The name or picture of a child who is the

subject of a CINA proceeding may not be made available to the public unless

authorized by court order accompanied by a written statement reciting the

circumstances which support such authorization, or unless to implement the

permanency plan lor the child after all parental rights of custody have heen

terminated.

* Sec. 53. The uncodified law of the State of Alaska is amended by adding a new section to

‘ad:

DIRECT COURT RULE AMENDMENT. Rule 9(a), Alaska Adoption Rules, i

is amended to read:
(@) Form. A consent or relinquishment must be in writing and must include:

53 -28-
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@ notice of the person's right to withdraw the consent or

relinquishment as provided byraragraphs (g) and (h) of this rule;

(2) the address and telephone number of the court in which the
adoption or relinquishment proceeding has or is expected to be filed;

(3) a statement of the nght to counsel as stated in Rule 8;

(4) a statement concerning whether or not any visitation rights or
other parental privileges are sought to be retained after the adoption;

(5) if aconsent, the infonnation required in AS 25.23.060; and

(6) if signed by a parent, a statement of whether the parent is a minor.

*Sec. 54. The uncodified law of the State of Alaska is amended by adding a new section to

read:
DIRECT COURT RULE AMENDMENT. Rule 13(a), Alaska Adoption

Rules, is amended to read:

(a) Voluntary Relinquishment. A decree terminating parental rights may be

entered after a voluntary relinquishment pursuant to AS 25.23.180. The court shall
enter findings of faci which must include a statement concerning whether visitation
rights are being allowed under AS 25.23.130(t or AS 25.23.180, whether other
privileges are being retained under AS 25.23.180, and whether the time limit for
withdrawal of the relinquishment has elapsed. If the relinquishment was signed in the
presence of the court, findings also must be entered as to whether the parent
understood the consequences of the relinquishment, and whether the relinquishment
was voluntarily signed.

In the case of a voluntary relinquishment of parental rights to an Indian child,
the court shall make additional findings concerning whether any notice required by
Rule 10(e) was timely given; w-hcther the relinquishment was voluntary and in
compliance with the requirements of 25 U.S.C. Section 1913; and w'hether the child's
placement complies with the preferences set out in 25 U.S.C. Section 1915 or good

cause exists for deviation from the placement preference.

* Sec. 55. The uncodified law of the State of Alaska is amended by adding a new section to

read:
INDIRECT COURT RULE AMENDMENT. AS 25.23.180(j), added by sec. 2 of this
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Act, amends Rules 9 and 13, Alaska Adoption Rules, by requiring retained privileges to be set
out in the relinquishment form and order.
*Sec. 56. The uncodified law of the State of Alaska is amended by adding a new section to

read:

INDIRECT COURT RULE AMENDMENT, (a) Sections 9 and 10 of this Act
AS 47.10.( 30(x), enacted by sec. 13 of this Act, and AS 47.10.088(0), enacted by sec. 15 of
this Act, have the effect of changing Rule 3, Alaska Child in Need of Aid Rules of Procedure,
by allowing members of the public to attend court hearings except in certain circumstances.

(b) AS 47.10.065, enacted by sec. 8 of this Act, and AS 47.10.080(c), as amended by
>ec. 11 of this Act, have the effect of changing Rule 18, Alaska Child in Need of Aid Rules of
3rocedure, by providing for a right to ajury trial on a petition to terminate parental rights.

(c) Sections 18 and 21 - 26 of this Act have the effect of changing Rule 22, Alaska
Child in Need of Aid Rules of Procedure, by allowing the disclosure of confidential
nformation pertaining lo a child, including a child's name or picture to be made public in

ertain circumstances.
* Sec. 57. The uncodified law of the State of Alaska is amended by adding a new section to

sad:

TWO-THIRDS VOTE NOT REQUIRED FOR CERTAIN AMENDMENTS.
;ecause the enactment of AS 47.10.065 and the amendments to AS 47.10.080(c) and Rules
8(e) and 18(g), Alaska Child in Need of Aid Rules of Procedure, to the extent that the

nactment and amendments provide a right lo a jury trial on a petition to terminate paren‘al

ghts, affect a substantive right, secs. 8, 11, 50, 51, and 56 of this Act do not require a two-

irds vote of the legislature to confer the right lo a jury trial on a petition to terminate

irental rights.
* Sec. 58. The uncodified law of the State of Alaska is amended by adding a new section to

ad:
INITIAl MEMBERS OF STATE PANEL, (a) Notwithstanding AS 47.14.205(b),

acted by sec. 36 of this Act, the governor shall appoint the initial public members of each of
; Cidzens' Review Panel for Permanency Planning so that one member of each panel serves

me-year term, two members of each panel serve two-year terms, and two members of each

nel serve three-year terms.
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(b) The initial public members must be persons who have experience,

knowledge, or a demonstrated interest in the welfare of children.

* Sec. 59. The uncodified law of the State of Alaska is amended by adding a new section to
read:

APPLICABILITY, (a) AS 47.10.065, enacted by sec. 8 of this Act, 47.10.080(c). as
amended by sec. 11 of this Act, and Rules 18(e) and 18(g), Alaska Child in Need of Aid Rules
of Procedure, as amended by s'xs. 50 and 51 of this Act. apply to petitions to terminate
parental rights that are filed on or after the effective date of secs. 8, 11, 50, and 51 of this Act.

(b) The amendments to Rule 3, Alaska Child in Need of Aid Rules of Piocedure,
made by secs. 47 - 49 of this Act. apply to hearings that are conducted on or after the effective
date of secs. 47 - 49 of this Act.

(c) Sections 9 - 11, 13, 15, 17, 18, 21 - 27, 32, 47 - 49, and 52 of this Act apply lo all
proceedings and hearings conducted on or after the effective dale of those sections.

(d) Sections 9, 10, 13, 15, and IS - 27 of this Act apply to all information, records,
ind files created on or after the effective date of those sections; howevei. if a file contains
nfonnalion and records that were created before the effective date of secs. 9, 10, 13, 15, and
18 - 27 of this Act, that information and those records retain the confidentiality status that
hey had under the law on the day before the effective dale of secs. 9, 10, 13, 15. and 18-27

>fthis Act.
* Sec. 60. The uncodified law of the State of Alaska is amended by adding a new section to

ead:
TRANSITION; REGULATIONS. The Department of Health and Social Services

lay proceed to adopt regulations necessary to implement the changes made by this Act. The

;gulations take effect under AS 44.62 (Administrative Procedure Act), but not before the

ffective date of the relevant statutory change.
* Sec. 61. The uncodified law of the State of Alaska is amended by adding a new section to

-ad:
REPORT. By December 1. 2006, the governor shall issue a report, including any

commendations for statutory changes, to the public and the legislature on the

iplementation of this Act.
* Sec. 62. The uncodified law of the State of Alaska is amended by adding a new section to
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read:

CONDITIONAL EFFECT, (a) That portion of Rule 18(e)(2). Alaska Child in Need
of Aid Rules of Procedure, added by sec. 50 of this Act. that reads "and not waived by a party
as provided in Rules 38 and 39, Alaska Rules of Civil Procedure,” takes effect only if sec. 50

of this Act receives the two-thirds majority vote of each house required by art. IV, sec. 15,

Constitution of the State of Alaska.
(b) The amendments to Rule 3, Alaska Child in Need of Aid Rules of Procedure,

made by secs. 47 - 49 of this Act, take effect only if secs. 47 - 49 of this Act receive the two-

thirds majority vote of each house required by art. 1V. sec. 15, Constitution of the State of

Alaska.
(c) The amendments to Rule 22(c), Alaska Child in Need of Aid Rules of Procedure,

made by sec. 52 of this Act take effect only if sec. 52 of this Act receives the two-thirds
majority vote of each house required by Art. IV, sec. 15, Constitution of the State of Alaska.
(d) Sections 9 and 10 of this Act, AS 47.10.080(x), enacted by :ec. 13 of this Act,
AS 47.10.088(0), enacted by sec. 15 of this Act, and secs. 18 and 21 - 27 of this Act. lake
effect only if secs. 47 - 49, 52, and 56(a) and (c) of this Act receive the two-thirds majonty

vote of each house as required by art. 1V, sec. 15, Constitution of the State of Alaska.
(e) Rule 9(a), Alaska Adoption Rules, as amended by sec. 53 of this Act. takes effect

only if sec. 53 of this Act receives the two-thirds majority vote of each house required by an.

IV, sec. 15, Constitution of the State of Alaska.
(f) Rule 13(a), Alaska Adoption Rules, as amended by sec. 54 of this Act, takes effect

only if sec. 54 of this Act receives the two-thirds majonty vote of each house required by art.

IV, sec. 15. Constitution of the State of Alaska.
(g) AS 25.23.18()(j), added by sec. 2 of this Act, takes effect only if sec. 55 of this Act

receives the two-thirds majority vote of each house required by art. I1V. sec. 15, Constitution

of the Slate of Alaska.
* Sec. 63. AS 47.10.960. as amended by sec. 30 of this Act, takes effect 180 days after the

effective date of sec. 1of this Act.
* Sec. 64. If, under sec. 62 of this Act, secs. 9 and 10 of this Act. AS 47.10.080(x), enacted

by sec. 13 of this Act, AS 47.10.088(0), enacted by sec. 15 of this Act, and secs. 18 and 21 -

27 of this Act take effect, they take effect July 1. 2005.
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1 * Sec. 65. Except as provided in secs. 63 and 64 of this Act, this Act takes effect
2  immediately under AS 01.10.070(c).
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