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FISCAL NOTE
STATE OF ALASKA
2005 L E G IS L A T IV E  SESSIO N

Revision D a t e T i m e  (Mote if correction):__________________

Title 'An  Act requiring an actionable cla'm against
the state to be tried without a jury."

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept Affected: 
'RDU

HB10? LAW-Vartous-3-2

LAW
CIVIL

Sponsor
Requester

Representative Kelly
House State Affairs

Component Torts & Workers' Compensation,
Labor & State Affairs___________

Component No ___________

E xponditures/Revenues ( T h o u s a n d s  jf Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 200C FY 2007 FY 2008 FY 2009 f v  :o io FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

••••»! (........... )
(--------- ) (------- ) (........... i (........... ) (........... )

<........... ) (•“ “ •— ) <............> (........... ? I ........... ) (........... )
{ * * "  ) r ~ ~ ) (........... > (........... ) (........... )
(........... ) (........... ) <........... ) (........... ) r ........ ) (--------- )

TOTAL OPERATING (........... ) <..........•) . <........... ) . ( - • • • • • ) ... r ........ >

CAPITAL EXPENDITURES

IICHANGEIN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

(........... ) (........... ) (........... ) ........... I ...........*

TOTAL (..........' I . . - (........... ) (.......**•)

Estimate o f any current year (FY2005) cost:  0.0____
Mark th is  box (X) if fund ing  fo r th is b ill is included in the Governor's FY 2006 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate paqe it necessary)
This bill a d d s  a n e w  subsection u n d e r  A S  09.50.250 requiring that actionable claims against the state 

falling u nder this statute b e  tried b y  a court without a jury.

Caveat: Although the state conducts approximately 5 to 10 jury trials per year, the n u m b e r  of actual jury 

trials only reveals part of the picture Statistically, the greatest group of civil c a s e s  for d a m a g e s  (not just 

c a s e s  filed against the state) are w o r k e d  extensively through motion a n d  pretrial practice, a n d  then settled 

after m u c h  of the motion a n d  pretrial w o r k  h a s  b e e n  c ompleted (greater than 9 2 %  is the figure often 

quo t e d  for c a s e s  settled, rather than tried). It is anticipated that H B  10 3  w o u l d  effect not only the n u m b e r  

of c a s e s  that are actually tried, but also result in savings in a m u c h  greater group of c a s e s  during the 

pretrial p h a s e  of litigation.

Prepared by: Kathryn Daughhelee, Director______________________________  Phone 465-3673
Division Administrative Services Division Date/Time 3/2/05 4:30 PM

\pprc*'edby: K. Daughhetee for Scott Nordstrand, Attorney General  Date 3/2/2005
\gency Department of Law_______________________________________
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FISCAL NOTE

ANALYSIS CONTINUATION
Indeterminate savings Ic he state should result because of the following factors:

1 Cases may resolve without trial because there is more predictability of anticipated results with a court trial,

2. If the case is a court trial rather than a jury tnal, the length of jurv trials should be shortened by an average of two days because 
there would be no jury selection, no jury instructions, and some will esses or evidence may not need to be produced al trial,

3. If the case is tried by the court rather Ilian a jury here would be less pretrial preparation time and axpense For example, the 
parties will not need lo draft instructions, draft jury voir dire or jury questionnaires, and they may not generate evidentiary motions

4 In cases where summary judgment is currently precluded because there are genuine issues of material fact, Ihe iudge could do 
abbreviated, summary tnals limited to the contested issues of fact that are relevant to the summary judgment motion

5. It is also anticipated that some number of cases that are currently settled may be tried by a court because of Ihe greater 
predictability in a court trial

STATE OF ALASKA BILL NO .___________________
2005 LEGISLATIVE SESSION
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FISCAL NOTE
STATE OF AI.ASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction); 
Title Claims Against the State

Fiscal Note Number
Bill Version HB 103
0 Publish Date ______

Dept Affected: 
[BRU
Component

Alaska Court System
Trial Courts

Sponsor
Requester

Representative Kelly

Expenditures 'Revenues

Componont No. 

(Thousands o f D ollars)

768

Note: Amounts do not include inflation unless otherwise noted below
O P E R A T I N G  E X P E N D I T U R E S F Y  2006 F Y  2007 F Y  2008 F Y  2009 F Y  2010 F Y  2011

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

(16.0) (160) (16 0) (16.0) (16.0) (16.0)

T O T A L  O P E R A T I N G (16.0, (16.0) (16.0) .(16.°) .. (16.0) (16.0)

[ C A P I T A L  E X P E N D I T U R E F

C H A N G E  IN R E V E N U E S  (

1002 Federal Receipts
1003 GF Match
1004 Gr
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

(16.0) (16.0) (160) (160) (160) (160)

T O T A L <16.0, (16.0) (16.0) (16.0) C6.0) (16.0)

Estimate of a ny current year (FY2005) cost: 0 0
M a r k  this b o x  (X) If funding for this bill is Included in the Governor's F Y  2006 budget proposal: I I

P O S I T I O N S

Full-time
Part-time
Temporary

"

A N A L Y S I S :  (Attach a separate page if necessary)
House Bill 103 would require that cla im s against the state be tried by a court w ithout a jury. C ourt records 
and inform ation from the D epa itm ent o f Law show  that over the past five years there have been an 
average o f roughly four ju ry  tria ls a year w here the state was a defendant. Court records also show  tha t the 
average ju ry  tria l costs the court $4,000 in ju ry  fees, travel, m eals and lodging. This fiscal note re flects the 
average yearly ju ry  costs that would be saved by passage o f this bill.

Prepared by: Douglas Wooliver, Administrative Attorney______________
Division Alaska Court System__________________________________

Approved by: Doug Wooliver for Stephanie Cole, Administrati' e Director
Agency Alaska Court System__________________________________

Phone 463-4750
Date/Time 3/2/05 3:56 PN.

Date 3/2/2005

(Revised 1/2002 OMB) Page 1 o f 1__



Immunity Page 1 of 3

I m m u n i t y

'fills page was last updated  on W ednesday, 28 J a n u a r y  2004

M ost of u s  e x p ec t  e a c h  individual to b e h a v e  in a  w ay  that is co n s is te n t  w ;»h the  moral a n d  
social foundation  tha t r e s p e c t s  th e  truth a n d  th e  rights of o the rs .  C o n d u c t  that is inconsisten t 
with th e s e  p rece p ts ,  though  c u s to m a ry  or a c c :  pted, rem a in s  rep reh en s ib le .

A g o o d  S a m a ri ta n  is o n e  w ho  unselfishly he lp s  a i .o th e '  without ex p ec ta t io n  of rem unera tion  or 
reward. G o o d  S a m a ri ta n  law s provide s o m e  level of protection from law suits  to th o s e  w ho give 
aid to, or r e sc u e ,  a n o th e r  injured or e n d a n g e re d  person .  T h e  qualities  of c a r e  a re  th o s e  that 
soc ie ty  e x p e c ts  of e a c h  p e rso n  for the  protection of their self a n d  o the rs .

Immunity is a  legal exem ption  from penalty , duty, or liability a n d  is a  v es t ig e  of the  long 
d iscred ited  notion of social su p re m a c y .  Therefore , with the  excep tion  of G ood  S am a ri tan  laws, 
the  e s ta b l ish m e n t  of immunity tha t le a d s  to the  distain of truth a n d  the  deprivation of the  rights 
of o th e rs  is a g a in s t  the  p re m ise  of this e s s a y .

T h e  notion of immunity a n d  c la s s  distinction is a s  old a s  h u m a n  civilization. Today, w e derive 
immunity, in part, from the co m m o n  (judge m a d e )  law of England . T he  co m m o n  law of England 
forms a  part of the  California Civil c o d e  (S ec tions  22-22.2), a s  it d o e s  in o ther  s ta t e s  of our 
union.

Qualified immunity first a p p e a r s  in the  Constitution of the United S ta t e s  of A m erica (Article I 
Sec tion  6 Part 1). Constitu tional fram ers  w an ted  to e n s u r e  that m e m b e r s  of c o n g re s s  had  
rights of free  s p e e c h  a n d  d e b a te  in both  h o u s e s  of c o n g re s s .  H ow ever, m e m b e rs  w ere  not 
im m une  in m a tte rs  of t re a so n ,  felony, or b re a c h  of the  p e a c e .  B reach  of the  p e a c e  c a n  b e  any 
criminal act.

T he  lirst s e s s io n  of C o n g re s s  p ro p o s e d  a n d  s e n t  the first 12 a m e n d m e n ts  (the Bill >f Rights) to 
the  F ed e ra l  Constitu tion to the  S ta te s .  Nine of the thirteen s ta te s  ratified the 10 a m e n d m e n ts  
on  D e c e m b e r  15, 1791. T h e s e  a m e n d m e n ts  w ere  m a d e  to e n s u r e  tha t every  p e rso n  h a s  
certa in  rights a n d  immunities.

Sovereign immunity c o m e s  from the idea  that a  sovere ign  is superio r  to all o th e rs  in authority 
a n d  pow er. It p rev en ts ,  in a d v a n c e ,  a  suit a g a in s t  a  sov ere ig n  (a m onarch ,  ruler, or a  
g overnm en t)  without th e  so v e re ig n 's  co n sen t .  T he  problem  is, why would a  sovere ign  co n se n t  
to liability?

T he  E leven th  A m e n d m e n t  to the  U.S. Constitution prohibits federal co u r ts  from hearing  c a s e s  
a g a in s t  a  s ta te  by a n y  res id en t  or no n res id en t  citizen u n le ss  the s ta te  co n s e n ts .  This 
a m e n d m e n t  is a n  e x p re s s io n  of so v ere ig n  immunity.

S overe ign  immunity d o e s  h a v e  its u se .  S o m e t im e  ago , th e  larva of the M ed ite rranean  fruit fly 
d e s tro y e d  fruit in p a r ts  of California. T he  S ta te  d ec id ed  to b reak  th e  fly's life cycle by 
introducing sterile  flies. Unfortunately, the S ta te  r e le a s e d  fertile flies a n d  the  p roblem  e s c a la te d  
to a  h igher level of u rgency . G o v e rn m e n t  officials d ec id ed  to sp ra y  th e  infested  a r e a s  with an

IM M U N ITY

http://home.earthlirk.net/~elnunes/immunity.htm

http://home.earthlirk.net/~elnunes/immunity.htm


Immunity Page 2 of 3

insectic ide  a n d  in doing so , c a u s e d  ex tens ive  p roperty  d a m a g e .

If it w a s n ’t tor so v e re ig n  immunity, California ta x p ay e rs  would b e a r  the  c o s t  of lengthy 
litigations. In a  political decision , California s e t  up  a  p rog ram  to c o m p e n s a te  p eo p le  for the 
d a m a g e s  c a u s e d  by its neg iigence .  California a n d  th e  F ed era l  G o v e rn m en t  h a v e  c re a te d  
p ro g ram s  » j  c o m p e n s a te  victims.

A nother form of so v ere ig n  immunity is the  right of a g o v e rn m e n t  entity to ta k e  private property 
for public u se ,  wKnout the ow ner 's  co n sen t .  T h e  law calls  this the  Right of Em inen t Domain 
a n d  requ ires  that the  g o v e rn m e n t entity p ay  just c o m o e n sa t io n  to the  p roperty  ow ner. W hat is 
just c o m p e n sa t io n ?  S o m e  g o v e rn m e n t a g e n c ie s  h a v e  a b u s e d  th e  right of Em inent Domain by 
taking property  from o n e  p e r s o n  a n d  reselling it to a n o th e r  a t a  profit. T he  innocen i property 
o w n ers  lost their hom e, land, a n _  the  p rec ious  m em o ries  tha t w en t with it.

J u d ic i a l  Im m u n ity  is a n o th e r  artifact from English C o m m o n  Law. It is the  ab so lu te  immunity of 
a  ju d g e  from civil liability for a n y  ac t  perform ed  in the  ju d g e s  official capacity . Apparently, no 
o n e  c a n  deprive  a  judge  of this immunity for reck less  error, malice, unlawful discrimination, or 
e x c e e d in g  authority. H owever, w h en  a  victim s e e k s  m oney  d a m a g e s ,  the  1964 Civil Rights Act 
p rov ides  s o m e  civil relief.

P r o s e c u to r i a l  Im m u n ity  is a  hybrid of judicial immunity, for p ro se c u to rs  act in execu tive  and  
judicial roles. A la rge  part of this a r is e s  from the  long d iscred ited  notion oi p rosecu toria l 
d iscretion. M oreover, the  'S ep a ra t io n  of P ow ers '  doctrine prohibits o n e  b ran ch  of governm ent,  
at an y  level, from infringing or exerc is ing  the  po w ers  belonging  to a n o th e r  b ran ch  of 
governm en t.  Discretion d o e s  require  e a c h  of u s  to find the  truth without prejudice.

No o n e  h a s  the right to ignore, m isrep re sen t ,  destroy, co n tam in a te ,  or c o n c e a l  the  truth. T h o se  
a c ts  of perjury a n d  d ishones ty .

In H o ffm an  vs .  H a rr is  (511 U.S. 1060 (1994)) a  fa ther s u e d  his form er wife, two social 
w orkers, a n d  K entucky 's  C ab in e t  for H um an  R e s o u rc e s .  His former wife told the  cial 
w orkers  that s h e  s u s p e c te d  that he r  h u sb a n d  w a s  sexually  m olesting  his d augh te r .  Though 
this is a  co m m o n  ploy in cus tody  d ispu te s ,  »he social w orkers  did not investiga te  the allegation 
a n d  did obta in  an  ex -pa rte  o rder  that s u s p e n d e d  the  fa ther 's  visitation rights.

T he  United S ta te s  Court of A ppea ls  for the  Sixth Circuit held tha t social w orkers  a re  absolu tely  
im m une  from liability. Its rea so n in g  w a s  that, d u e  to their q u as i  p ro secu to r ia l  function in the 
initiation of child a b u s e  p ro cee d in g s ,  social w orkers  a re  abso lu te ly  im m une  from liability for 
filing juvenile a b u s e  petitions. T he  fa ther petitioned for ap p e l la te  review by the  S u p re m e  Court 
that it s u b se q u e n tly  den ied .

In h is  S u p r e m e  C o u r t  d i s s e n t ,  T h o m as  ob jec ted  to a b s o lu te  immunity, a s  applied  to social 
w orkers. T h o m a s  d o u b te d  that a n y  social w orker en joyed  ab so lu te  immunity for their official 
du ties  in 1871. He d o u b te d  that social w orkers  with official du ties  ex is ted  in 1871. T h e  social 
w orkers  did not conv ince  T h o m as ,  w ho a re  often involved in civil family w elfare  p roceed ings , 
c a n  e v e r  function a s  p ro secu to rs .  H e sa id  that w e  shou ld  a d d r e s s  th e  im portant th reshold  
q u es tio n  w h e th e r  social w orkers  are , u n d e r  any  c i rc u m s tan c es ,  entitled to a b s o lu te  immunity. 
J u s t ic e  Scalia  provisionally jo ined in T h o m as ' d issen t.

In K alina  v s .  F le t c h e r  (522 U.S. 118  (1997)) a  p ro secu to r  filed a  com plain t a g a in s t  a
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d e fe n d a n t  in connec tion  to a  schoo l robbery. B a s e d  on  the  p ro se c u to r ’s  certification, a  trial 
court found p ro b ab le  c a u s e  leading to the a r re s t  of the  defen d an t.  H ow ever, the  p rosecu to r 's  
certification co n ta in ed  two untruthful s ta te m e n ts .  T he o e fe n d a n t  s u e d  the  p ro se c u to r  for 
d a m a g e s ,  claiming that the  p ro secu to r  h ad  violated the  d e fe n d a n t 's  constitutional right to be  
free from u n re a s o n a b le  s e izu re s .  A Federa l D is"ict Court d en ied  th e  p ro s e c u to r ’s  claim to 
ab so lu te  p rosecu to ria l  im m uni '/ .  Eventually, the  c a s e  r e a c h e d  the  S u p re m e  Court.

42 U.S.C. Sec. 1983.
Civil action for deprivation of rights

Every person who, undercolor of any statute, ordinance, regulation, custom, 
or usage, of any Slate or Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United States or other person 
within the jurisdiction thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper proceeding for 
redress, except that in any act on brought against a judicial officer for an act 
or omission taken in such officer's judicial capacity, injunctive relief shall 
not be granted unless a declaratory decree was violated or declaratory relief 
was unavailable. For the purposes of this section, any Act of Congress 
applicable exclusively to the District of Columbia shall be considered to be 
a statute of the District of Columbia.

tlotes
(1) Color of law means the appearance of some legal right. Action under color of 
law has the apparent authority of law but is contrary to law.
(2) Suits in e • ity pertains to such matters where an adequate and complete 
remedy cannot oe resolved or had at law.

Ju s t ic e  Jo h n  Paul S te v e n s  w rote the  u n an im ous  opinion of the  S u p re m e  Court. T h e  Court 
ruled that Sec tion  1983 c re a te s  a  rem ed y  aga in s t  a  p ro secu to r  w ho m a k e s  fa lse  dec lara tions  
in a  written s ta te m e n t  m a d e  un d er  an  oath. Doctrine of a b so lu te  p rosecu to ria l  immunity d o e s  
not p ro tec t su c h  conduct .  E ven  if tha t p e rso n  is an  attorney, the  only function the  pe rso n  
perfo rm s to that of a  w itness .

Note: 1 have condensed the S uprem e C o u rt Ju stices ' opinions for the pu rpose  o f this essay. I have 
included case identifiers so those who read this p ap e r can locate the o rig inal case docum ents.

E d w a r d  S . N u n e s

g f l  i f  E d j r t B J  i  ’ < ’ s  w~

I am not an attorney. The information presented in this paper comes from my own experience. My 
opinions expressed are my own though they may coincide with those expressed by others. To view 
similar topics at this web site, please click here.
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A l a s k a  S t a t e  l e g i s l a t u r e

Juneau
Slate C ap ito l B ldg ., R m  4 3 4

Fairbanks

Juneau . A K  998 1 1 -1 1 8 2  
Phone <907) 4 6 5 -4 9 7 6  
Fax <907) 4 6 5 -3883

1 19 N  C ushm an . S te  213 
Fairbanks, AK 99701 
P hone (907 ) 452-6084  

Fax (9 0 7 ) 452-6096
T oll F ree  8 6 6 -465 -4976

Representative Mike Kelly
House District 7

H B  1 0 3
"An Act requiring an actionable claim against the state to be tried without a jury."

HB 103 makes a small but important change to the manner in which claims against the state 
will he adjudicated. The doctrine of “sovereign immunity", originally taken from English common 
law. is a familiar one w ithin our legal system. The doctrine precludes the institution of a suit against 
the sovereign [government] without its consent. This concept is intrinsic to our legal system.

We sec this doctrine manifest itself in the I l ,h Amendment to the United States Constitution, 
and by extension this power is granted to the states through the 10 '1’ Amendment. More importantly, 
the Alaska State Constitution addresses the issue of sovereign immunity in Article 2, sec. 21 when it 
expressly grants the legislature sole authority to determine the manner in w hich suits against the 
state will be tried. Without that addition, the language in Article I, sec. 16 which specifically refers 
to “common law” would presuppose that sovereign immunity is absolute in Alaska.

Although HB 103 docs change from the current standard o f  a trial by jury in a claim against 
the state, it returns to the standard that was in place from statehood until 1975. Our legal research 
revealed that Sen. John Butrovicn (R-Fairbanks) sponsored SB 80, w hich changed to the current 
standard of a jury  trial. Our research has further revealed that during the same period in 1975. the 
University o f  Alaska was in the midst of a la,, suit in which it had petitioned the court for a trial by 
jury and was denied. Although we have not been able to make the explicit connection, it seems that 
SB 80 was a legislative response to the controversy arising from that case.

Since that time, there haw* been a number of cases that have resulted in exorbitant jury 
awards against the state that may have been more reasonable had the court, rather than a jury tried 
them. Frequently, these awards arc reversed on appeal, thus doubling the court time required for 
resolution. While responsible government lequircs the stale make whole any person or entity that it 
harms in the course of its business, responsible government also dictates that we prevent such abuses 
and minimize exposure to the state. HB 103 accomplishes both ends with a simple and direct 
statutory change.

Wc further anticipate that the Alaska Court System will realize an additional benefit of less 
court time being consumed and thus a reduction in court operating expenses that will also allow our 
already overburdened courts the opportunity to address other cases with greater ease and expediency.

It is for these reasons that we appreciate your consideration and encourage you lo support HB
103.

Member: House Finance Committee



The Legislature

re v ie w a b le  b y  th e  c o u r ts . In th e  e n d , th e  s e n a te  ru le s  c o m m itte e , w h ic h  h e a rd  th e  e v id e n c e , d id  n o t 

fin d  su f f ic ie n t c a u s e  fo r th e  full s e n a te  a n d  h o u se  to  p ro c e e d  w ith  th e  m a tte r .

S e c tio n  21 . S u i t s  A g a in s t  T h e  S ta te

T h e  le g i s l a tu r e  s h a l l  e s ta b l i s h  p r o c e d u r e s  fo r  s u i ts  a g a in s t  th e  S ta te .

T h e  lo n g -s ta n d in g  c o m m o n  law  d o c t r i r -  o f  so v e re ig n  im m u n ity  p re v e n ts  th e  g o v e rn m e n t fro m  b e in g  

su e d . H o w e v e r , th e  fe d e ra l g o v e rn m e n t an d  m o s t s ta te  g o v e rn m e n ts  h a v e  w a iv e d  th ro u g h  s ta tu te  th e ir  

im m u n ity  fro m  su it in  c e r ta in  ty p e s  o f  c a se s . A  few  s ta te  c o n s titu tio n s  s t ii . p ro h ib it  a ll su its  a g a in s t 

the  s ta te , b u t e v e n  h e re  v a r io u s  e x c e p tio n s  an d  e v a s io n s  h a v e  b een  d e v is e d  so  th a t ju s t ic e  m ay  be 

se rv e d . T h is  s e c t io n  o f  A la s k a ’s c o n s titu tio n , w h ic h  c o m m a n d s  th e  le g is la tu re  to  e s ta b lish  p ro c e d u re s  

to r  su its  a g a in s t th e  s ta te , h a s  o n ly  a few  c o u n te rp a r ts  e ls e w h e re ; ty p ic a lly , s ta te  c o n s t i tu tio n s  that 

a d d re s s  s o v e re ig n  im m u n ity  m a k e  th e  m a tte r  o f  its  w a iv e r  p e rm iss iv e .

T he  A la sk a  le g is la tu re  h a s  c o m p lie d  w ith  th is  c o n s titu tio n a l d ire c  iv e  in A S  0 9 .5 0 .2 5 0 , w h ich  

a u th o r iz e s  a  p e rso n  o r  c o rp o ra tio n  to  b r in g  a  c o n tra c t, q u a s i-c o n tra c t, o r  to ri c la im  a g a in s t th e  s ta te . 

T h is  law  is b a se d  o n  th e  fed e ra l to rt c la im s  act. L ik e  its  fed e ra l c o u n te rp a r t , th e  s ta te  s ta tu te  c o n ta in s  

c e r ta in  e x c e p t io n s  to  th e  w a iv e r  o f  im m u n ity  fro m  su it, o n e  o f  w h ic h  is fo r th e  e x e rc is e  o f  p o lic y ­

m a k in g  d is c re tio n  by  s ta te  o ff ic ia ls . T h e  s u p re m e  c o u r t has o f te n  re je c te d  th e  u se  o f  th is  d e fe n s e  by 

th e  s ta te , h o w e v e r , ru lin g  th a t o n c e  a p o licy  d e c is io n  h a s  b een  m a d e  to  d o  so m e th in g  (e .g . m a in ta in  a 

ro ad  in w in te r ) , it m u s t b e  d o n e  w ith  re a s o n a b le  c a re  (s e e  fo r e x a m p le , C a r ls o n  v S ta te , 59 8  P .2d 

9 6 9 , 1979).

T h e  s ta te ’s lim ite d  w a iv e r  o f  so v e re ig n  im m u n ity  d o e s  n o t e x te n d  to  su i ts  a g a in s t th e  s ta te  in  federa l 

co u rt. It d o e s  n o t m e a n  th a t m o n ey  ju d g m e n ts  a g a in s t  th e  s ta ie  a re  p a id  a u to m a tic a lly . T h e se  m ay 

re q u ire  a le g is la tiv e  a p p ro p r ia t io n  (A S  0 9 .5 0 .2 7 0 ).

S E C T IO N  2.21 AK. C O N ST IT U T IO N
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II. T H E  ID E O L O G I Z A T I O N  O F  W A I V E R  D O C T R IN E

' e Supreme Court's approach to the issue of waiver may be di- 
video into distinct periods, with the 1945 case of Ford Motor Co. v. 
Deportment o f Treasury o f Indiana' marking an important dividing 
line. Two notable principles characterized the pre-1945 cases. First, 
the pre-1945 cases recognized two distinct traditions governing two 
different kinds of waivers. In some cases a state voluntarily, know­
ingly. and intentionally agreed to be sued.” In other cases, state offi­
cials took actions that had the effect of relinquishing the s ta te 's  sov­
ereign immunity whethei they knew it or not and whether they 
intended it or not." Very different rules governed these different 
kinds of cases.

Unfortunately, these two kinds of cases do not have distinct, 
standard names. Both may be said to involve “waiver" of stale sover­
eign immunity.* Inasmuch, however, as the cases were governed by 
quite different rules, it will prove useful to have different terms for 
them. Drawing on the language of the pre-1945 cases, this Article will 
say that when a state voluntarily and knowingly agrees to  be sued, it 
has consented to suit, and that when a stale s actions otherwise elimi­
nate its immunity, the state has w aived its immunity from suit w ithout 
consent.' Ihe choice of these terms is somewhat arbitrary (and, 
where context permits, the term “waiver" will still refer to  both kinds 
of cases), but the key point is that, whatever terms are used, there 
were two different concepts that the cases treated very differently."

The second notable point about the pre-1945 cases is that they 
struck a balance between states' rights and the reasonable and legiti­
mate interests of private plaintiffs and the federal judicial system. 
State sovereignty was not the only value the Court considered as it 
made its decisions. The Court also considered the effect of immunity 
on plaintiffs and on the judicial system itself.

03. 323 U S. 4 5 9 11045).
*>4 Src infra I’ .irl 11. A. I.
95 See infra I’.itl II A.2.
9t> See. e g . I.apidc* s. IIJ o l Regents of the I 'niv Svv. S.1S I !.S 1)13, <>24 (2002) f ' |  l'|l>e

Slntc'v action joining the removing ol line case lo federal cour'. waived its Eleventh Amendment
immunity Atascadero Slate llosp . v, Scanlon, 473 L'.fj. 734, 23X n.l ( 19X5) ( “ A State may
effectuate a waiver o l its coiivtttulion.il immunity l>> a stale statute m constitutional provi­
sion . . . . " ) .

97 See Gunter v. Ail Coast l ine R R. C o . 200 U.S. 2 T  2W (IVtXi) ("Although a Mate 
may not he sued without ilc convent, vuclt immunity iv a privilege which may be waived ").

9X. See infra I'ait 11. A.

D UK E LA W  JO U R N A L : ST A TE SO V E R E IG N  
IM M U N ITY
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S ta r t in g  in 1945 and  co n t in u in g  until q u ite  recen tly ,  the  C o u r t ’s 
ru lings reflec ted  a sh a rp  h a rd e n in g  and  ideo log iza t ion  o f  s ta te  so v e r ­
eign im m u n i ty  principles. T h e  C o u r t  con fla ted  th e  lines o f  cases c o n ­
c e rn in g  co n sen t  a n d  waiver. S ta te  sovere ign  im m u n ity  was t ra n s ­
fo rm e d  fron an  im p o r ta n t  b u t  r a th e r  easily w aivable  d e fen se  in to  an 
a lm ost sac red  principle  tha t  could  be  av o id ed  o n ly  by th e  c leares t  and 
m os:  u n eq u  ocal consen t to  suit o r  w aiver o f  im m u n ity ."

T h e n ,  s ta r t ing  in 1998, the C o u r t  c re a te d  a c o u n te r t r e n d .  ' I h e  
C o u r t ’s m ost recent cases o v e r ru le d  Ford Motor Co. a n d  v it ia ted  the  
ru les o f  the  post-1945 per iod . T h e  t ren d  is to  r e tu rn  to  th e  trad it iona l  
ru les  reg a rd in g  waivers o f  s ta te  sovere ign  im m unity ."”

T h is  P a rt  f r s t  exp lo res  these  l i t t le -know n cases descrip tive ly ,  in 
o rd e r  to  u n d e rs ta n d  what th e  C o u r t  has d o n e  an d  to  e x h u m e  the  use­
ful. bu t lost, d is tinc tion  b e tw een  consen t  cases  a , .d  w aiver  cases. T h e  
next P a r t  ex am in es  this a r e a  no rm ativ e ly  and  exp la in s  the w ay  in 
which a non-ideologica l d o c tr ine  w ould  a p p ro a c h  th e  q u e s t io n  o f  
w aivers  o f  s ta te  sovereign im m unity .

A. The Traditional Rides o f  Consent and Waiver
P r io r  to  1945, the  S u p re m e  C o u r t  s E le v e n th  A m e n d m e n t  ju r is ­

p ru d e n c e  c o m b in e d  severity  with m ildness. O n  th e  o n e  hand ,  d u r in g  
th is  pe r iod ,  the  C o u r t  c re a te d  and co n tinua lly  e x p a n d e d  the  ru le  that 
s ta te  sovere ign  im m unity  b a rs  suits against s ta te s  w ithou t reg a rd  to  
the  text of th e  E lev en th  A m en d m en t .""  It also lo o k e d  a sk a n c e  at 
c la im s tha t  a s ta te  h a d  co n sen ted  to  suit in federa l  c o u r t .1"" O n  the 
o th e r  h an d ,  th e  C o u r t  te m p e re d  th e  rigors o f  im m u n ity  by recogn iz ­
ing w aivers  o f  a s ta te ’s im m unity  f rom  suit w ith o u t  co n se n t .1"' In g e n ­
eral.  th e  C o u r t  t re a te d  the de fen se  o f  s ta te  so vere ign  im m u n ity  r a th e r

99. See infra Part II.H.
100. See infra Part !I.E.
101 See Monaco v. Mississippi, 292 U.S. 313, 329-30 (1934) (holding lli.il immunity applies 

lo  suits against a stau by a foreign stale, although a foreign state is not a “ citizen or subject of" 
a foreign state): Ex parte N w Yoifc, 25b U.S. 490. 497 (1921) (holding that immunity applies lo 
suits in admiralty against i.ile, even though the Eleventh Amendment refers only to suits in 
law or equity); Smith v Reeves, I7X U.S. 43ft. 449 (1900) (holding that immunity applies to suits 
against stales by federally chattered corporations, even though such corporations are neither 
citizens of any other state nor citizens or subjects of a foreign slate): Hans v. Louisiana, 134 U.S.
I. 20 (1X90) (holding that immunity bars a suit against a state by one of its own citizens, even 
though Ihe Eleventh Amendment covers suits only by citizens of other stales or by citizens or 
subjects o f a foreign state).

102 See infra Part II.A .I
103. See infra Part I1.A.2.
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like th e  de fense  of  pe rsona l  jurisdic tion . T h e  d e fen se  cer ta in ly  existed  
a n d  cou ld  lead  to  dismissal o f  a case, but the  d e fe n d a n t  h ad  to  assert 
th e  de fense , a n d  had to  do  so  in a tim ely  fashion. If th e  d e fen se  was 
n o t  sea so n ab ly  asserted ,  it was w aived a n d  cou ld  not b e  reasser ted  
th e re a f te r .

1. Consent Cases. In cases in which a  s ta te  had a lleged ly  c o n ­
se n te d  to  suit against itself, th e  S u p rem e  C o u r t  e m p lo y e d  very strict, 
p ro -s ta te  rules. C o n sen t  to  suit, the  C o u r t  held, w as  “ a l to g e th e r  vol­
u n ta ry ” on the  part  o f  a s ta te ,  and a s ta te  w as free to  set co n d i t io n s  on 
a n y  consen t  th a t  it chose  to give."" In particu lar ,  a  s ta te  cou ld  consen t  
to  be su ed  in its own courts , but no t in federa l  courts . '  "' Indeed ,  not 
on ly  cou ld  a s ta te  give such a limited consen t ,  but the  S u p re m e  C ourt 
he ld  as early  as  1900 that it was a p p ro p r ia te  to  '■’ad s ta te  consen t 
s ta tu te s  na rrow ly  and  in te rp re t  th e m  to  p e rm it  suit aga ins t  the  s ta te  
o n ly  in its ow n courts  even  w hen  that res tr ic t ion  w as not clearly  
s p e c i f i e d . T h i s  rule h a s  persisted ."’

M o reo v e r ,  and  p e rh a p s  most strikingly, the  C o u r t  heU that,  b e ­
cause  a s ta te ’s consen t  to  suit was wholly  v o lu n ta ry ,  a s ta te  rem a in ed  
free  to  w ith d raw  its consen t ,  even a f te r  a suit aga ins t  it had c o m ­
m e n c e d  in acco rd an ce  with tha t  consent.  In Beers v. Arkansas,"" the 
p la in tif f  sued  A rk a n sa s  in its own courts , as s ta te  law p e rm it te d ,  for 
fa ilu re  to  pay o n  sta e  bonds."" Subsequen tly ,  the  s ta te  leg is la ture  e n ­
ac ted  a new  s ta tu te  provid ing  that, in any such  suit, the co u r t  shou ld  
o r d e r  th a t  the  original bonds  be  filed with th e  court ,  and , if they w ere  
n o t  so filed, the  case should  be  dismissed."" T h e  plain tiff ,  upon  being

104. Beers v. Arkansas, 6 1 U  S. (2(1 Hi.w.) 527, 529 (1858).
105. Reeves, 178 U.S. al 44i.
I Oft. 1,1.
107. Coll. Sav. Bank v. Fla. Prepaid I’oslsccondary Educ. Expense lid.. 527 U.S. 606, 676 

(1999): Atascadero State Hosp. v. Sean lor.. 475 U.S. 254,241 (1985).
108. liters, 61 U.S. (20 How.) at 527.
109. 1,1. at 528.
110. Id. Arkansas's requirement was just one of many schemes used by slates to avoid pay 

ing bond debts throughout the nineteenth century. For example. Virginia, after defaulting on its 
bond obligations, managed to obtain new credit in 187) by issuing bonds with a statutory prom­
ise that the bond coupons, u past maturity, could be used to pay any tax owed lo Ihe state. Then, 
n 1882. the state passed a new statute directing its tax collectors lo refuse to accept the coupons 
in payment of ' xcs. Poindexter v. Oreenhow ( Virginia Co- an Cases). 114 U.S. 269, 275-74 
(1885). Other slates, including Mississippi and Florid, simply repudiated their debts. 
M a r g a r e t  G. M yers, a  F in an c ia l h is t o ry  o f  th e  l  .ite d  S ta te s  144 (1970). i he frus­
tration of stale bondholders following Pennsylvania's repudiation of its debts in 1845 was ex­
pressed in this acerbic letter to Ihe Morning Chronicle:
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ordered to file his bonds in accordance with the law, failed to do so, 
and his case was dismissed. " The plaintiff took the case to the Su­
preme Court on the claim that Arkansas's modification of its prior 
consent to be sued impaired the obligation of its contracts in violation 
of the Contracts Clause of the federal Constitution."

The Supreme Court might have treated the case narrowly; it 
could L.ve held that Arkansas had not withdrawn its consent to be 
sued but had merely regulated the procedures to be followed in a suit 
based on that consent. Instead, the Court announced a broad rule. It 
held that, inasmuch as a state’s consent to suit is voluntary, the state 
“may prescribe the terms t:nd conditions on which it consents to be 
sued, and the manner in which the suit shall be conducted, and may 
withdraw its consent whenever it may suppose that justice to the pub­
lic requires it.”iu The state’s consent to be sued was not. the Court 
held, a contract subject to the Contracts Clause."4

The consent cases thus reflect a strongly pro-state rule. A state 
could consent to suit, or not, as it pleased; it could Htach such condi­
tions to its consent as it thought appropriate; and i* could withdraw its 
consent even after a suit against it had commenced.

2. Waiver Cases. Simultaneously with these consent cases, how­
ever, the Supreme Court decided cases evincing a quite different tra­
dition regarding waiver of a slate’s immunity from suit without con­
sent. Unlike consent, such waiver did not have to occur expressly. It 
could arise by implication, and it could occur without regard to the in­
tent of the state or its officials. Moreover, a state’s waiver of sover­
eign immunity was irrevocable."5

11 never meet a Pennsylvanian at a London dinner) without reeling a :isposition *o 
sei and divide him—to allot his beaver to one sufferer rnd his coat to another—to 
appropriate his pocket-handkerchief to the orphan, and lo  comfort the widow with 
his silver watch, Broadway rings, and Ihe London Guide, which he always carries in 
his pockets. How such a man can set himself down nt an English table without feeling 
that he owes two or three pounds to every man in company, 1 am at a los:, to conceive.

HnsKETit Pearson , H ie Smith o f  Smiths: Being the Liu ;, w it and  H umour o f  sy m  y 
Sm ith  268 (1977).

I l l  Beers. 61 U.S. (20 How.) at 529.
112. Id.
113 U.
114. Id. at 5 2 9 -3 0 .
115. See infra notes 132-33 and accompanying text.
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The waiver cases began, as noted earlier, with Clark v. Bar­
nard!'" in which Rhode island’s claim to money in the possession of a 
federal district court wa> held io constitute a waiver of any objection 
to the court’s power to oetermine that claim."’ Clark was a somewhat 
unusual case in that the state appeared not so'.ely «r* ihe character of a 
defendant, but also as a party that had made an affirmative claim to t< 
fund 'hat was in a federal cv/urt's possession."" The Court might 
therefore have chosen to write a narrow opinion in Clark, establishing 
nothing more than the principle that when a state affirmatively in­
vokes the jurisdiction of a federal court, it necessarily consents to the 
court’s determination of the claim that the state ha., brought 'o it. 
Such a ruie has, indeed, persisted in the bankruptcy area, where a 
state's filing of a proof of claim acts as a waiver of any objection to 
•he federal courts’ ability to rule on that claim, even if the ruling goes 
against the state.’1'1

Not 'hlv, however, (he Clark opinion contained broad language 
regarding waiver that would support a more general rule. The Court 
said:

The im m un ity  from  suit b e lo rg in g  to « State, w hich is respected mid 
protected by Ihe C onstitu tion  w ith in  the lim its  o f the ju d ic ia l pow er 
o f the U n ited  States, is a personal p riv ilege w hich it m ay waive a; 
pleasure; so that in a suit, otherw ise w e ll b rought ir. which a State 
had suffic ient interest to  en title  i i  to become a party  defendant its 
appearance in a court o f the U n ited  States w ou ld  he a vo lun ta ry

. . .  . . . . . .  i.i i
submission to its ju r isd ic tio n  . . . .

Notwithstanding the particular circumstances proen-'cd by dark , 'his 
language—directed specifically at case- in which a state’s interest was 
as a defendant—suggested that the Court believed that a state waives 
its immunity not only by affirmatively invoking the jurisdiction of a 
federal court, but also bv merely appearing in federal court in a case 
in which ii has been summoned as an ordinary defendant.

Subsequent cases confirmed the rule imp'ied by Clark's broad 
language. Cunter v. Atlantic Coast Line Railroad Co.''' concerned a

116 108 I'.S . 436 (1883).
II'/. ’ > at 4 '7—18.
1(8. lit. at 44
IIV. Gardner v. New Jersey, 32V U  S 565. 573-75 (1*4^7).
120. C M ,  108 J.S. at 447.
121. 200 U.S. 273 (1906).
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tax ex e m p t io n  g ra n te d  to  a ra i lroad  by S ou th  C a ro l in a .1" A f te r  the  
ra i lroad  a n d  its successors had en jo y ed  the ex e m p t io n  for th ir teen  
years, the  s ta te  passed  a n ew  tax law, p u rsu a n t  t o  which the tre a su re rs  
o f  tw o  coun ties  within th e  sta te  s ta r ted  taxing the ra i l ro a d 's  p rop-  
c rty . ': ' T h e  ra i lroad  sued  th e  t reasu rers  a n d  c la im ed  th a t  the  n ew  law 
im p a ired  the  obliga tions o f  a co n trac t  b e tw e e n  th e  s ta te  and  th e  ra il­
road  c o m p a n y .1’1 T h e  t reasu rers  w ere  r e p re s e n te d  in th is  l i 'iga tion  by 
the s ta te  a t to rn e y  g e n e r a l . N o  issue o f  im m unity  was, a p p a ren t ly ,  
ra ised  in th is  litigation, which p ro c e e d e d  to  th e  U n i te d  S la te s  S u ­
p re m e  C o u r t  and  w as resolved in favor o f  the  r a i l ro a d .'''1

A n o th e r  twenty-five years  passed , a f te r  which th e  s ta te  a t ­
te m p te d  once  again to  tax  the  r a i l ro a d .127 In su b seq u en t  l itigation, the  
S u p re m e  C o u r t  dec ided  tha t  the s ta te  was effectively a p a r ty  to. and  
was th e re fo re  b o u n d  by th e  ju d g m en t  in. the first c ase .12* A l th o u g h  
no ting  that p r iva te  par ties  m ay  no t  sue a s ta te  w ithou t  its consen t ,  the  
C o u r t  o b se rv ed  that:

Although a S 'ate may not he sued without its consent, such im m u­
nity is a privilege which may be waived, and hence where a Slate 
voluntarily becomes a party  to a cause and submits its rights for ju ­
dicial determ ination, it will be bound thereby and cannot escape the 
result of its own voluntarv act by invoking the prohibitions of the 
Eleventh A m endm ent.1'

T h e  Gunter case m a d e  several n o tew o r th y  po in ts .  First, th< 
C o u r t  d is tingu ished  a s ta te 's  consent to  be  sued from  th e  subtly  dif­
ferent concep t  of th e  s ta te 's  waiver o f  its im m u n ity  from  suit w ithou t  
consen t .  T h e  C o u r t  had  jea lously  g u a rd e d  the  s ta te s ’ right to limit the 
fo rm er," ' but h e re  it said tha t  the  la tte r  m ay  occu r  w hen  a s ta te  s im ply  
“ voluntarily  beco m es  a p a r ty  to  a cause  a n d  subm its  its r ights  for  judi 
cial d e te rm in a t io n ." " '  M oreover ,  th e  C o u r t  held such a w aiver  to  b e  
irrevocable: th e  s ta te  could  not la te r  invoke  its im m u n ity  to  “ escap e

122. 1,1. a* 277.
123 Id.
124 tJ. at 278.
125. hi.
12ft. Humphrey v. Peg res, 83 U.u. ( 1ft Wall I 244. 249 (1872)
127. Gunter. 2(H» U.S. at 279.
US. lit. al 289
129. hi at 284 (citing C lark v. Barnard, IDS U.S. 43ft, 447 (1883)1.
130 See supra Hart II.A .I.
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Ihe result of its ov/n voluntary act."'1 The Court determined that the 
stale attorney general, by virtue ol his authority to litigate on behalf 
of the state, could effectively bind the state and waive the state’s im­
munity by failing to assert it in the initial litigation.'" Finally, and 
most important, Gunter extended the rule of Clark to the situation in 
which the state was an ordinary defendant and not the party invoking 
federal jurisdiction; even in such a case, the state’s voluntary appear­
ance would constitute a waiver of its immunity. Thus, although Gun­
ter was another slightly peculiar case (because immunity was waived 
in the first, separate suit), it applied a broad rule that states waive 
their immunity by simply failing to assert it.

Further developments confirmed the broad rule of waiver. Porto 
Rico v. Ramos u was a somewhat tangled case concerning title to real 
property. The plaintiff, Ramos, claiming to be the owner of certain 
real property, sued Eduardo Wood, who was holding the property as 
an estate administrator.' Because Wood was an alien, Ramos sued in 
federal district court."'' Wood asserted that the property had es­
cheated to Puerto Rico."

Puerto Rico then appeared by its attorney general and sought 
time to determine whether it should be made a party defendant in the 
case."" The case was continued, after which Puerto Rico again ap­
peared and claimed an interest in the action."'’ The district court or­
dered Puerto Rico to be made a party defendant, and Ramos 
amended his complaint accordingly.1 Puerto Rico then, however, 
demurred to the complaint on the ground of sovereign immunity."1 
The demurrer was overruled, and Ramos won at trial."**

The Supreme Court affirmed."’ Puerto Rico, it noted, was not 
the defendant in the beginning; it had voiuntarily petitioned to be

132 tit.
133. Id  al 2X8.
134. 232 U.S. 627 ( l ‘ !14)
135. 14 ol 628.
136 hi.
137 hi at 628-29.
138. lit at 629.
1.3V. hi.
140 1.1
141 hi at 630
142. hi al 630 -31
143. id at 633.
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made a defendant.1*4 The attorney general had taken time to consider 
this action, and had decided to intervene so as to be better able to 
look after Puerto Rico’s interests in the litigation.'*' Having done so, 
Puerto Rico had consented to be a party to the case.1* Moreover, its 
consent was irrevocable. The Court explained, “the immunity of sov­
ereignty from suit without its consent cannot be carried so far as to 
permit it to reverse the action invoked by it, and to come in and go 
out of court at its will, the other party having no right of resistance to 
either step.’’1*7

Like Clark, Ramos shows the willingness of the Supreme Court 
to hold sovereign delenciants to the consequences of their own litiga­
tion decisions. Puerto Rico challenged the court’s jurisdiction imme­
diately upon being made a defendant: nonetheless, the Court held 
that it could not first ask to be made a defendant and then challenge 
the court’s power over it. The case also evinces judicial concern for 
the interests of the private plaintiff. By observing that the sovereign 
cannot “come in and go out of court at its will, the othei party having 
no right of resistance to either ster 'C Court suggests that, notwith­
standing the sovereign character e defendant, some regard must 
be given it the interests of the other party.

Although Ramos is yet another slightly unusual case in that the 
sovereign defendant itself sought to be made a party to the suit, the 
case represents an extension beyond Clark, because in Ramos, the 
sovereign intervened as a defendant, not as a claimant to a fund in the 
possession of the court. Moreover, Ramos continued the pattern of 
Clark and Gunter in that its language and reasoning were broad. The 
Court stated a strong pro-plaintiff rule that, without reference to the 
particular circumstances of the case, constricted the ability of sover­
eign defendants to assert sovereign immunity.

Moreover, once again, further developments showed the Court 
giving full effect to the broad language employed in the previous 
cases. The starkest example of this period's jurisprudence came in 
Richardson v. rnjardo Su^ar Co.,1*’ decided in 1916. In Richardson, 
the plaintiff, a corporation, sought a refund of an allegedlv unla vful

1*14. Id at 631.
145. Id.
146 Id. at 632.
147. Id.
148. 241 U.S. 44 (101 f>).
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tax, which it had paid under protest to the treasurer of Puerto Rico.'” 
The plaintiff sued the treasurer in federal court.’'4' The treasurer an­
swered the plaintitfs complaint, and some other steps were also 
taken: the parties fixed a day for trial by stipulation, and the plaintiff 
filed an amended and supplemental complaint, which the defendant 
answered.151 Then, eight months after the action was first instituted, 
the defendant moved for dismissal on the ground of sovereign immu­
nity.152

The Supreme Court briskly denied the defendant’s assertion of 
immunity as untimely. Citing Ramos and Gunter, the Court simply 
said: “Whatevei might have been the merit of [defendant’s] position 
if promptly asserted and adhered to, we hold . . .  that having solemnly 
appeared and taken the other steps above narrated, [defendant] could 
not thereafter deny the court’s jurisdiction.”1' The Court did not ap­
pear to believe that the case required any lengthy discussion.

Richardson unequivocally evinces a strongly pro-plaintiff rule of 
waiver. The case is simple and straightforward. It shows that, unlike 
the rules regarding consent to suit, the traditional rule regarding 
waivers of sovereign immunity strongly favored plaintiffs.

The defendant in Richardson appeared in the ordinary character 
of a defendant: he was not the one invoking the federal court’s juris­
diction. The defendant never expressly waived immunity or con­
sented to suit. The waiver of immunity arose only implicitly, from the 
defendant’s failure to assert immunity at the proper time. Moreover, 
the defendant did not wait very long before attempting to assert im­
munity. The assertion was made while the case was still in trial court 
and was, indeed, only a few months old and still in its pretrial stages. 
Notwithstanding all of these points, the Supreme Court held that the 
defendant had waited too long and that his implicit waiver of immu­
nity from suit was binding.1'4

149 Id.;8146-47.
150. Id al 44.47.
151. Id at 47.
152. Id.
153. Id. (citation* omitted).
154. One detail remains: in Kuhardson, and in Kamos as well, the defendant was I’ ueito 

Rico, which is a United States territory, not a state. Several indications, however, show that the 
cases provide the rule that would have applied to state defendants in the same penod. Most im­
portantly. the Court's opinions in the two cases make no reference to the territorial status of
Puerto Rico. The opinions appear to treat the cases as involving general rules o l sovereign im­
munity that would apply equally to the case o l a stale defendant. Moreover, a year before Ka­
mos, Itic Court hae expressly stated that Puerto Rico "is of such nature as to come within Ihe
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Considered together, the Supreme Court’s early cases on waiver 
of state sovereign immunity reflected a very different, and much more 
pro-plaintiff, rule than its cases regarding state consent to suit. Even 
where a state never consented to suit, it could be held to have waived 
its immunity from suit without consent. Such waivers could arise im­
plicitly from a state’s conduct, including its mere failure to assert its 
immunity at the proper time. A state could be bound by the actions of 
its litigation counsel. Finally, a state’s waiver of its immunity, once 
made in litigation, was irrevocable. These principles persisted until 
1945.'”

Ii. Waiver Doctrine Constricted

The year 1945 witnessed a marked shift in the Supreme Court’s 
approach to waiver issues, which occurred in the case of Ford Motor 
Co. v. Department o f Treasury o f I diana.' Ford Motor Co. was in 
form quite similar to the Richardson case just discussed: it was an ac­
tion brought in federal court to recover an allege ly illegal tax col­
lected by state officials.1’ The defendants were the state's Depart­
ment of the Treasury and three officials who together constituted the 
department's br ard.1" The defendants, represented by the slate’s a t­
torney general, defended the case on its merits throughout proceed­
ings in the trial and appellate courts. They made no mention of the is­
sue of sovereign immunity in either court.1' ’ When the case reached

general rule exempting a government sovereign in its ntli ibutcs from being sued without ils con­
sent." Porto Rico v. Rosaly. 227 U.S. 270.273 (1113). This statement suggests that the rules for 
suits against Puerto Rico would be the same as those for eases against state sovereigns. The 
Court cited this case in Richardson. 241 U.S. al 47, so it had not i. rgotlcn about it. Similarly. 
Puerto Rico is today treated as a slate for Eleventh Amendment purposes. See P.R. Aqueduct 
& Sewer Auth. v. Metcalf & Edciv. Inc., 506 U.S. 13*7, I 11—42 n.l (1993) (assuming this point 
arguendo)’, Ramirez v. P R. Fire Serv.. 715 F.2d 694, 697 (1st Cir. I9.S3) (holding that the Elev­
enth Amendment applies to Puerto Rico in a l l . >ecls). Finally, in Richardson, the Court relied 
upon Gutiler, a case involving a slate defendant. 241 U.S. al 47; see supra notes 14S—53 and ac­
companying text. The fair inference from all these indications is that the holdings of Richardson 
and Ramos would apply to state defendants.

155. See Hill v. Blind Indus. & Servs. o f Md.. 179 F.3d 754. 76(1 (9th Cir. 1999) ("Delore
1945. it was generally acknowledged that a stale waives its Eleventh Amendment immunity by
litigating a case on the merits without timely objecting to Ihe federal court's assertion of juris­
diction."). amended hy 201 F.3d 1186 (9th Cir. 2000); The Sao Vicente s. Transposes Maritimos 
do Estado. 281 F. 111. 115 (2d Cir. 1922) ("The underlying principle of C lark v. Barnard has 
been consistently followed."), cert, dismissed. 260 U.S. 151 (1922).

156. 323 U.S. 459 (1945).
157 Id. al 460-61.
158 Id. at 460.
159 W a t 466-67.
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the Supreme Court, however, the defendants, for the first time, as­
serted that sovereign immunity barred the plaintiffs suit.'"’ Possibly 
the defendant’s tardiness resulted from another shift in the Supreme 
Court's sovereign immunity doctrines: it was only a year earlier, in 
the case of Great Northern Life Insurance Co. v. Read,"'' that the Su­
preme Court had ruled that an action against state officials seeking a 
refund of wrongfully collected taxes constituted a suit against the 
state itself subject to the defense of sovereign immunity, rather than 
an action against officials subject to the rule of Ex parte Young.'” 
Therefore, it might not have occurred to the defendants to assert im­
munity from suit until after the appellate proceedings were already 
concluded."" In any event, the defendants did not raise their immu­
nity until the case reached the last possible court.

The Supreme Court made several important rulings in favor of 
the defendants. First, it reiterated its holding from Read, that the suit, 
although naming individual defendants, was effectively a suit against 
the state of Indiana and subject to the rules of state sovereign immu­
nity."- Second, the Court, relying on its earlier decision in Reeves, 
held that the state had not consented to be sued in federal court, even 
though a state statute authorized a refund action against the state 
treasury department "in any court of competent jurisdiction."'"' The 
Court held that the statute evinced the state’s consent only to suits in 
the state’s own courts."'1

Finally, the Supreme Court determined that the defendants’ as­
sertion of immunity ’’was in time."’" The defendants added a new 
wrinkle to the issue of waivers of state sovereign immunity: the issue 
of state law authority. Defense counsel conceded that their failure to 
assert immunity from suit in the lower courts constituted a waiver of 
immunity, but only if they were authorized by state law to make such

161). Ill al 467.
161. 322 U.S. 47 (1*744).
162. lit. al 53.
163. The Mead decision did not come until one month after Indiana had already prevailed in 

the court o f appeals on the merits of Fold s suit against it hi at 47; Ford Motor Co. v. Dep t of 
Treasury. 141 F.2d 24. 24. 26 (7lh Cir. 1044).

164. Fonl Motor Co., 323 U.S. at 462-63.
165 hi at 465-66 (quoting BURNS, INI). Si AT. ANN. $ 64-2602 (1943 Replacement))
166. hi.
167 h i at 467.
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;i w a iv e r . IM T h e y  c la im ed  th a t  u n d e r  ihe re levan t s ta te  law they  were  
no t c o m p e te n t  to  w aive  the  s ta te 's  sovere ign  im m unity .1**

Fhe S u p re m e  C o u r t  agreed . ' I h e  C o n s t i tu t io n  o f  Ind iana ,  the  
C o u r t  o b se rv e d ,  p ro v id ed  th a t  the  s ta te  legis la ture  m igh t  genera lly  
w aive  im m u n ity  for a  class o f  cases, but express ly  fo rb ad e  it to  waive 
im m u n i ty  in a pa r t icu la r  case  o r  to  pay d am ag es  to  a p a r t icu la r  c la im ­
a n t ." '1 F ro m  this p rovision, the C o u r t  in fe r red  tha t  th e  legisla ture  
w ould  no t ,  ex cep t  by c lea r  language , co n fe r  d iscre tion  o n  s ta te  e x e c u ­
tive o r  adm in is t ra t iv e  officials to  waive im m u n ity  in a pa r t icu la r  
case .1 1 A l th o u g h  th e  s ta te  a t to rn e y  genera l  was genera lly  a u th o r ized  
to  re p re se n t  th e  s ta te  in litigation, the  s ta te  su p re m e  cour t  h a d  o n  
s t ru e d  his p o w ers  s tr ic tly  a n d  had held  th a t  he d id  not h av e  the  b road  
a u th o r i ty  o f  a i  a t to rn e y  genera l  a t c o m m o n  law .1 A ccord ing ly , the 
C o u r t  he ld  th a t  the  d e fe n d a n ts  cou ld  not have e ffec ted  a w aiver  of 
th e  s t a t e ’s sovere ign  im m u n ity ." '

T h e  C o u r t ’s ho ld ing  re p re s e n te d  a c o n s id e rab le  d e p a r tu re  from 
th e  w a iv e r  cases  discussed in Part I I .A .2. In n o n e  o f  the  p rev ious  
cases h a d  the  C o u r t  d e m a n d e d  tha t ,  b e fo re  a co u r t  cou ld  find th a t  a 
s ta te  h a d  w aived  its sovere ign  im m unity  from  suit, the court  first in ­
q u ire  in to  the au th o r i ty  of  th e  s ta te ’s a t to rn ey s  to  waive im m u n ity  as 
a m a t te r  o f  s ta te  law. T o  the  con tra ry ,  in Gunter, the  C o u r t  had  held 
th a t  th e  s ta te  a t to rn e y  g e n e ra l ’s a p p e a ra n c e  had  w aived  the s t a t e ’s 
so v e re ig n  im m unity  b ased  s im ply  or. his genera l  a u th o r i ty  u n d e r  sta te  
law  to  r e p re s e n t  the s ta te  in l i t iga t ion .17' In Ford Motor Co., the C o u r t  
sa id  th a t  in Gunter, th e  s ta te ’s subm iss ion  to  the cou r t  w as au th o r ized  
by  s la te  s ta tu te ,  not by the u n au th o r iz e d  consen t  o f  an official.1 I'his 
a r g u m e n t ,  how ever ,  hard ly  seem s like a pe rsuas ive  d is tinction , inas­
m u ch  as the a t to rn e y  g e n e ra l 's  au th o r i ty  in bo th  cases  w as  sim ply the 
a u th o r i ty  to  re p re se n t  the  s ta te  in litigation. In o n e  case this was held 
to  be suff ic ien t to  b ind the s ta te  to a w aiver of  im m unity :  in the o th e r ,

168. IJ .
169 Id.
17(1 Id. al 468.
171. Id.
172 Id at 468-69.
173. /./. at 469-70.
174. (iun lc r v. A ll. Coast Line R.R. Co.. 200 U.S. 273. 288 (1906).
175. Font Motor Co. . 313 U.S. al 469-7(1.
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it was not. ' '  The Court also dismissed Richardson with the cryptic ob­
servation that in that case “without consideration of any limitations 
on his powers, we held that the attorney general of Puerto Rico could 
waive its sovereign immunity.'1' The Court's statement acknowl­
edges that it had previously recognized a waiver of sovereign immu­
nity based on the mere failure of counsel to assert the immunity sea­
sonably.

Ford Motor Co. thus tightened waiver doctrine considerably. A 
state’s counsel’s inadvertent—or even, apparently, advertent—failure 
to raise immunity could not waive state sovereign immunity unless 
state law authorized the counsel to waive. Most state attorneys gen­
eral have, of course, the power to represent the state in litigation, but 
few if any have express statutory authority to waive the state's sover­
eign immunity from suit.1'

176 The Couil also suggested ili.il Gunter had turned on ics judicata principles, Id Tills 
suggestion al least had the merit o f pointing to .1 real distinction between Gunter and Ford Mo­
tor Co , although ii was not consistent with the broad waiver language used in Gunter

177 Id at 469 n. 14.
178 See, e.g.. id. at 468:

|None| o f the general or specific powers conferred by statute on the Indiana attorney 
general to appear and del end actions brought ugains’. the state or its officials can be 
deemed to confer on that officer power to consent to suit against the state in courts 
when the stale has not consented to be sued.

See tilso Montgomery v, Maryland. 266 F.3d 334. 399 (4th Cir 3001) ( ‘" | I |hc Attorney General
o l Maryland lacks the authority to waive Eleventh Amendment immunity on bchall of the state 
and its officials."’ (quoting Booth 1 Maryland. 113 F.3d 139. 145 n.3 (4th Cir. 1997))). vacated. 
132 S. Ct. 1958 (3003); Lapidcs v. Bd. of Regents o l the Univ. Svs., 251 F.3d 1373, 1375 ( 11 III 
Cir. 2(K)I) (concluding that "the Attorney General o f the State ol Georgia lacks the statutory 
authority to waive the State's Eleventh Amendment immunity"), rev 'a on other grounds. 535 
U.S. 613. 624 ( 2002): Santee Sioux Tribe v. Nebraska. 121 F.3d 427, 432 (Sill Cir. 1997) ("The 
Tribe has (ailed lo demonstrate that waiver ol the State's Eleventh Amendment immunity is 
within the authority o f Nebraska's attorney general.” ); Estate of Porter v. Illinois. 36 F.3d 684. 
691 (7th Cir. 1994) ("A s Illinois law now stands, the Attorney General is not authorized to 
waive Illinois’ Eleventh Amendment immunity."); Dagnall v Gegcnhcimei. 645 F.2d 2. 3 (5th 
Cir. |9 8 |)  ( “ Louisiana law docs not clearly give attorneys for the State authority to waive its 
eleventh amendment immunity."); Taylor v. Perint. 503 F.2d 899.91)5 (6th Cir. 1974) (Weick, J . 
concurring) ("The Attorney General of Ohio had no power or authority to waive sovereign im­
munity of either the Stale or its olficers and agent. . vacated. 421 U.S 982. 982-83 (1975); 
Mallon v. City of Long Beach, 11 Cal Rptr. 15, 22 (Cal. Cl. App. 1961) ("A t bar there was no 
evidence that any authority had been conferred on the attorney general to waive Ihe state’s 
right ol immunity."); IJep't ot Pub. Salety v. Great Southwest Warehouses. Inc.. 352 S.\V.2d 493. 
49.5 (Tex. Civ. App. 1961) (noting that the Texas Attorney General is "without legal power or 
authority to waive the right o f the Stale lo  immunity"). Hut see ALASKA STAI. S 44.23.020(c) 
(Michie 2002) (giving Alaska's Attorney General power, expiring January I. 1999. to waive the 
stale's Eleventh Amendment immunity in a very limited class of cases).
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Moreover, the Court expanded the holding of Ford Molar Co. 
even further with its later decision in Edelmati v. Jordan.' 'T he  case is 
known principally for its holding that the “officer suit fiction” of Ex 
parte Young is limited to cases in which the plaintiff seeks prospec­
tive, injunctive relief and cannot be applied to cases seeking retroac­
tive monetary damages. '" The case also, however, almost casually, ef­
fected a significant extension of Ford Motor Co.

Edelnum was a class action challenge to the administration of the 
Aid to the Aged. Blind, or Disabled (AABD) program by Illinois.1''1 
Like many welfare programs, AABD was a combined federal-state 
program that was administered largely by state officials and partially 
funded by the federal government " Plaintiffs sued the state officials 
administering the program in Illinois and asserted that the state’s im­
plementation of the program violated federal law in various re­
spects."" The district court agreed with the plaintiffs. It ordered the 
defendants to administer the program properly in the future and to 
pay benefits it had wrongfully denied in the part.1*4

On appeal, the defendants, for the first time, asserted sovereign 
immunity from suit."1' The Supreme Court held that the defendants 
could raise immunity on appeal for the first time.1"" Quoting Ford 
Motor Co., the Court simply observed that “it has been well settled 
since the decision in Ford Motor Co. v. Department o f Treasury,. . .  
that the Eleventh Amendment defense sufficiently pa- lakes of the na­
ture of a jurisdictional bar so that it need not be raised in the trial 
court.

As the above discussion suggests, the Court’s statement is not a 
fully accurate rendering of Ford Motor Co. It is true that, in Ford 
Motor Co., the Court made the following broad statement: “The 
Eleventh Amendment declares a policy and sets forth an explicit limi­
tation on federal judicial power of such compelling force that this 
Court will consider the issue arising under this Amendment in this

170 415 U.S. 651 (1974).
ISO. /(/ it 1664-71.
181 Id. a l653.
182 lit.
183. lit.
IS4 Id at 656.
185 td. #1657-58.677. 
186. A /at 677-78.
187 1,1.
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(MU I I .  Alaska. MS P.2d 131

s u c h  r e n t a l a c c e le r a t io n  c la u s e s .*  W h i le  
t h i s  c o u r t  h a s  n r *  d e c id e d  th e  q u e s t io n , w e  
d e c lin e  t o  d o  s o  h e r e  w h e r e  th e  e n f o r c e ­
a b i l i t y  is s u e  w a s  n o t  r a i s e d  b e lo w *  

A f f i r m e d .

'■v ,[° ■ lit «»wii» iTitisy

'N IV E R S IT Y  O F  A LA SKA . P i t l t lo n i r ,
V.

N A T IO N A L  A IR C R A F T  LEA S IN G , LT D .. 
and A laska In te rn a tion a l A ir, Inc., to r 
themselves and fo r  Inau re ri at L loyd t o f 
London and certa in  other Insurance under­
w riters , Respondents.

No. 2365.
S u p re m e  C o u r t  o f  A lu s k a  a t  F a i r b a n k s .  

M a y  30 . 1 9 7 5 .

A c t io n  w a s  b r o u g h t  a g a in s t  L 'n iv e r s i t y  
o f  A la s k a  f o r  d a m a g e  to  a i r c r a f t  in  a t ­
te m p t in g  to  la n d  o n  e x p e r im e n t a l f l o a t i n g  
ic e  . t r i p  m a in ta in e d  b y  th e  u n iv e r s i t y .  
T h e  S u p e r i o r  C o u r t ,  F o u i t h  J u d ic i a l  D i s ­
t r ic t ,  V i c t o r  D .  C a r ls o n ,  J . , d e n ie d  u n i v e r ­
s i t y ’ s re q u e s t  f o r  j u r y  t r i a l  a n d  u n iv e r s i t y  
p e t i t io n e d  f o r  r e v ie w . T h e  S u p re m e  
C o u r t ,  D im o . id ,  J .  p r o  te rn , h e ld  t^ a t  d e ­
sp ite  th e  d e g re e  o f  c o n s t i t u t io n a l a s  v e i l  a s  
s t a t u t o r y  a u t o n o m y  th e  u n iv e r s i t y  p o s s e s s e s  
a n d  d e s p i te  u n iv e r s i t y ’ s  u n iq u e  c o r p o r a t e

8. Anionc the cased enforcing ren ta l accelera­
tion clauses are the fo llow ing : Maddox v.
Hobbie, 228 A la. 80. 152 So. 222 (1934 ) ; 
•Timmy Hall's Morningaide. Inc . v. Bleck- 
h irn A Peck Enterprises, Inc., 235 So.2d 344 
(P la .App .1970) ; Erickson v. O 'Leary, 127 
Kan. 12, 273 P. 414 ( 1 9 2 9 ) ;  Shepard 
Realty Co. v. United States Stores Co., 193 
La. 211. 190 So. 383 (1939 ) ; Pierce v. H o ff- 
stot, 211 Pa.Super 380. 236 A.2d 828 (1967 ).

On the other hand, courts in New> York and 
Ca liforn ia have refused to enforce accelera­
tion clauses. See. e. g„ R icker v. Rombough, 
120 Cal.App.2d Supp. 912. 261 P.2d 328 
(1953 ) ; 884 W . End Ave. Corp. v. Pearl- 
man, 201 App.Div. 12. 193 N .Y .S . 670 
(1 9 2 2 ). P o r additional cases from  other ju-

536 P 2d—0i/>

c h a r a c t e r  a n d  its  p o w e r  to  s u e  a n d  b e  su ed  
in  i t s  o w n  n a m e , u n iv e r s i t y  f a l l s  w i th in  
a m b i t  o f  la n g u a g e  o f  s t a tu t e  g o v e r n in g  
s u i t s  a g a in s t  th e  s ta te , a n d  t r i a l  b y  j u r y  is  
r o t  a l lo w e d  in  a c t io n s  a g a in s t  th e  u n iv e r s i ­
t y ;  a n d  t h a t  d is t in c t io n  b e tw e e n  p r o p r i e ­
t a r y  a n d  g o v e r n m e n t a l fu n c t io n s  w i l l  n o t  
b e  m a d e  in  s u it s  in v o lv i n g  th e  s ta te  o r  i t s  
a g e n c ie s .

O r d e r  a f f i r m e d .
E r w in ,  B o o c h e v e r  a n d  B u r k e ,  J  J ., d id  

n o t  p a r t ic ip a t e .

1. Appeal and E r ro r  ©=>70(6)
I n t e r lo c u t o r y  o r d e r  i r i k i n g  U n i v e r s i t y  

o f  A la s k a ’ s  d e m a n d  fo r  j u r y  t r i a l  in  a c t io n  
f o r  d a m a g e s  a g a in s t  u n iv e r s i t y  w o u ld  Vie 
r e v ie w e d  i o  a v o id  p o s s ib i l i t y  t h a t  p o s tp o n  
m g  r e v ie w  u n t i l t im e  f o r  n o rm a l a p p e a l 
c o u ld  r e s u l t  in  th e  n e c e s s ity  o f  a  n e w  t r i a l .  
A S  0 9 .5 0 .2 5 0 - 0 9 .5 0 .3 0 0 ,  0 9 . 5 0 . 2 9 0 ;  R u le s  o f  
C i v i l  P r o c e d u r e ,  r u le  3 8 ( b ) ; R u le s  o f  A p ­
p e l la t e  P r o c e d u r e ,  r u le  2 3 ( e ) .

2. Ju ry  «S=» 18 
S tates <£=>191(2)

D e s p i t e  d e g re e  o f  c o n s t i t u t io n a l a s  
w e l l  a s  s t a t u t o r y  a u to n o m y  p o s s e s s e d  b y  
th e  U n i v e r s i t y  o f  A la s k a ,  u n iv e r s i t y  is  a n  
in t e g r a l  p a r t  o f  th e  s ta te  e d u c a t io n a l s y s ­
te m  m a n d a te d  b y  th e  c o n s t i t u t io n  a n d  n e i ­
t h e r  th e  c o r p o r a t e  s ta tu s  o f  th e  u n iv e r s i t y  
n o r  its  p o w e r  t o  su e  a n d  be su ed  in  its  o w n  
n a m e  m i l i t a t e  a g a in s t  c o n c lu s io n  th a t  u n i ­
v e r s i t y  f a l l s  w i th in  a m b it  o f  s ta tu te  g o v ­
e r n in g  s u it s  a g a in s t  th e  s ta te , in c lu d in g

risdictions see Annot.. 58 A .L .R . 300 (1929 ) . 
Annot.. 128 A .L .R . 750 (1940 ).

9. University o f Alaska v. Simpson Bldg. Sup­
ply Co.. 530 P.2d 1317. 1324 (A laska 1975) ; 
Padgett v. Theus. 484 P.2d 697. 700 (A la s­
ka 1971) ; Lumbermen's MuL Css. Co. v. 
Continental Cas. Co.. 387 P.2d 104, 109 
(A laska 1963). We note that the tria l court 
gave the leasee the right o f use o f the prem­
ises fo r  the balance of the term, and as noted 
in this opinion at page 118. lessee had the 
right to use the premises during the entire 
term o f the lease. Otherwise, we might have 
waived the ru le in order io consider the rent 
acceleration clause as well as possible duty o f 
the lessor to mitigate damages.

U N IV E R SIT Y  O F A LASKA V. NATIONAL 
A IR C R A P r LEA SIN G  1975
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prov isions th a t tr ia l by ju ry  is not allow ed 
in ac tio n s  ag a in s t th e  sta te . C onst, a rt . 7, 
5 1 e t s e q .; A S  00.50.250-09.50.300, 14.40.- 
040.

3 . J d r y  ©=>18
F a c t th a t U n iv e rs ity  o f  A laska is not 

a d ep a rtm en t o f  th e  execu tive  b ran ch  allo­
ca ted  am ong  the p rincipal d ep a rtm en ts  did 
not p lace u n iv e rs ity  beyond purv iew  o f 
s ta tu te  p rov id ing  th a t  ac tio n s ag a in s t the 
s ta te  shall be tried  by the c o u rt w ith o u t a 
ju ry  inasm uch  as u n iv e rs ity  en joyed  in 
some re la tive  respects a s ta tu s  w hich w as 
coequal ra th e r  than  su b o rd in a te  to  th a t o f 
the execu tive  o r leg isla tive  a rm s o f  gov­
e rn m en t. C onst, a r t . 3. § 2 2 ; A S  09.50.- 
290, 44.15.010.

4. S ta tes <3=>193
D istinc tion  betw een p ro p r ie ta ry  and 

g o v ernm en ta l fun c tio n s will no t be m ade in 
suits ag a in s t the s ta te  o r  its agencies under 
s ta tu te  a u th o riz in g  such  su its  on co n trac t, 
q u asi-co n trac t o r  to r t claim . A S  09.50.- 
250-09.50.300.

H o w ard  P. S taley , o f  M erdcs, Schaibie, 
S taley  &  D eLisio, Inc., F a irb an k s , fo r p e ti­
tioner.

W illiam  B. Rozell, o f  F au lkner, B an- 
fieid, D oogan, G ross & H olm es, Ju n eau , 
for responden ts.

O P IN IO N

B efo re  R A B IN O W IT Z , C. J., C O N ­
N O R , J ., and  D fM O N D , Ju s tice  P ro  T ern .

D IM O N D , Ju s tic e  P ro  Tern.

W ith in  ce rta in  lim ita tions, one is a u th o ­
rized  by s ta tu te  to sue th e  S ta te  o f  A laska

1. AS 09.50 .250-.300 .
2. AS 09.50 .290 provides :

Actions against the state under §§ 250-300 
o f this chapter shall be tried by the court 
without a ju ry .

3. Civil Ru le 3 8 (b ) provides:
(b) Demand. Any pHrty may demand a 

tria l by ju ry  o f any issue triable o f right by

on a con trac t, q u asi-con trac t o r  to r t claim .1 
O ne o f  these lim ita tions is th a t  the action 
m ust be tr ied  by the c o u r t ;  u n d e r A S  09.- 
50.290 a tr ia l by ju ry  is not allow ed  in ac­
tions aga in s t the state.*

It is this s ta tu to ry  cond ition  upon the 
s ta te ’s w aiver o f  sovere ign  im m unity  which 
gave rise  to th is pe tition  fo r rev iew . T he 
petitioner, U n iversity  o f  A laska , has been 
sued fo r lam ages by the  responden ts, N a­
tional A irc ra f t L easing, L td., and A laska 
In te rn a tio n a l A ir, Inc. T h e  su it arose  
w hen an  a irc ra f t being op era ted  by A laska 
In te rn a tio n a l A ir, Inc., w as d am aged  ir. a t ­
tem p tin g  to land o.i an  ex perim en ta l f lo a t­
ing ice a ir  s tr ip  m ain ta ined  by th e  U n iv e r­
sity. T h e  U n ivers ity  dem anded  a  tr ia l by 
ju ry  u nder C ivil R ule 3 8 (b ) .1 A pplying 
A S  09.50.290, how evei, the tr ia l ju d g e  
re fu sed  to g ra n t a  ju ry  tr ia l on the 
g ro u n d s  that the U n iversity  a n d  the s ta te  
a re  the sam e fo r purposes o f  A S  09.50.2*0- 
.300 w hich set fo rth  the cond itions u nder 
w hich su its  aga in s t th e  s ta te  m ay  be m a in ­
tained. T he co u rt’s reaso n in g  w as th a t the 
p ro tec tions a ffo rd ed  th e  s ta te  by A S  09.- 
50.250-.300 apply to all en tities  th a t a re  
s im ila rly  situated , e. g., possessing  publicly 
ow ned assets and  dependent upon  the t a x ­
payers fo r support. T h e  p e titio n e r a sse rts  
th a t th e  tr ia l co u rt e rred  in this ru ling .

[1] T h is  m a tte r  is b e fo re  us, no t on a p ­
peal from  a final judgm en t, bu t on p e ti­
tion  fo r review  from  an  in te rlo cu to ry  o r ­
d er. In the exerc ise  o f  o u r d isc re tio n  we 
have  g ran ted  review  a t th is  s tag e  o f  th e  
p roceedings in o rd e r  to avoid  the possib ili­
ty  th a t postponing  review  o f th is  question  
u n til the time fo r a n o rm al appeal could 
re su lt in the necessity  o f a  new tr ia l. T h e  
u n n ecessary  delay and expense a tte n d a n t 
upon such a possibility  can  be avoided  by

a ju ry  by serving upon the other parties a 
demand therefor in writing at any time 
after the commencement o f the action and 
not la te r than 10 days a fte r the service o f 
the last pleading directed to such issue. 
Such demand shall be made in a separate 
written document signed by the party mak­
ing the demand o r by bis attorney.
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decid ing  th e  question  now .4 M oreover, th e  
issue h ere  p resen ted  is o f  su ffic ien t im p o r­
tance  to  " ju s tify  dev ia tion  from  th e  norm al 
appella te  p ro ced u re  by w ay o f  appeal and  
to requ ire  the im m ediate a tten tio n  o f  th is  
cou rt . . . 8

All governm en ta l a u th o rity  in A laska  
o rig in a tes  in the people o f  th is s ta te  and  is 
founded upon th e ir  w ill only.* T h e  people 
fo rm ula ted  the  basic governm en t o f  o u r 
s ta te  by ra tify in g  the A laska  C on stitu tio n  
w hich w as d ra f te d  by delega tes elected by 
the people to  rep resen t them  a t  a  co n s titu ­
tional convention . I t  is the A laska  C o n sti­
tu tion , th e re fo re , th a t fo rm s the basis fo r 
the fundam en ta l governm en t o f  th is  s ta te .

A rtic le  V II  o f  the constitu tion  fram es 
the m andate  w hereby  the  health , education  
and w e lfa re  o f  the people a re  prov ided  fo r. 
Section  1 o f a rtic le  V I I  d irec ts  th e  leg isla­
tu re  to  establish  and  m a in ta in  by g en e ra l 
law a system  o f  public schools open lo  all 
ch ild ren  o f  th e  sta te , and  allow s the leg is­
la tu re  to  p rov ide fo r o th e r public ed u ca ­
tional in s titu tions. S ection  2 o f  a rtic le  
V II, th e  im port and  c o n s t r u c t s  o f  w hich 
is c ruc ia l to  the reso lu tion  o f  th is case, 
p ro v id e s :

T h e  U n ivers ity  o f  A las '-a  is hereby  e s ­
tab lished  as the sta te  u n iv e rs ity  and  con ­
stitu ted  a  body co rpo ra te . I t shall h ave  
title  to  all rea l and  personal p ro p e rty  
now o r  h e re a f te r  set aside fo r o r  co n ­
veyed to it. I ts  p ro p erty  shall be ad m in ­
is tered  and  disposed o f  acco rd ing  to  law .

T he question  befo re  us is w h e th e r the 
U n iversity  o f  A laska  constitu tes in fu n c ­

4. Appellate Ru le 23 (e ) provides in part that 
an aggrieved party may perition this Court 
fo r review o f nonappealable orders 

Iw jhcre postponement o f review until nor­
mal appeal may tic taken from a fina l judg­
ment . . . w ill result in injustice
because o f impairment o f a legal right, or 
because o f unnecessary delay, expense, hard­
ship o r  other related factors.

3. Appellate Rule 2 4 (a ) ( 1 ) .  See, e. g., Peter 
v. State, 531 P.2d 1233 (A laska 1975).

6- Alaska Const, a rt. I ,  § 2 provides:
A ll political power is inherent in the 

people. A ll government originates with the

tion  and  c h a ra c te r  such an a rm  o r  in s tru ­
m en ta lity  o f  the s ta te  as to  b rin g  it w ith in  
th e  scope o f  those  s ta tu te s  w h ich  g overn  
th e  cond itional w a iv e r o f  sovere ign  im m u­
n ity  in  th is  s ta te . I f  it is, then  th e  ru lin g  
o f  th e  tr ia l co u rt r.n the app licab ility  o f  
A S  09.50.290 to  th is action  m ust be a f ­
firm ed.

B y constitu tiona l p rov ision , th e  U n iv e rs i­
ty  a s  a  c o rp o ra te  en tity  holds title  to all 
p ro p e rty  w hich  is conveyed o r  set aside to  
it. T h e  d isposition  and ad m in is tra tio n  of 
such p roperty , how ever, is m ade ex p ressly  
sub jec t to  a  degree  o f  leg isla tive  con tro l. 
T he  board  o f  reg en ts  is em p w ered by the 
co n stitu tio n  to  ‘‘g o v e rn ’’ th e  un iversity . 
N everthe less  it is obliged to  fo rm u la te  po li­
cy a s  well as appo in t its  ch ie f execu tive  
“ in acco rdance  w ith  law .” T he  regen ts, 
m oreover, hold o ff ic e  by v ir tu e  o f  the ap ­
p roval o f both the g o v ern o r and  both hous­
es o f  th e  leg is la tu re .1

T h ro u g h  leg isla tive  enactm en ts , the U n i­
v ers ity  en ioys a  considerab le  degree  o f 
s ta tu to ry  independence. N o t on ly  does 
the board  o f regen ts have th e  co nstitu tiona l 
a u th o r ity  to  appo in t the p res id en t o f  the 
U n ivers ity , fo rm u la te  policy, and  ac t as the 
g o v ern in g  body fo r the in s titu tio n , but the 
leg is la tu re  has specifically  em pow ered  it to  
f ix  the p res id en t's  com pensation  and  the 
com pensation  o f  all teach e rs , p ro fesso rs , 
in s tru c to rs  and  o th e r o ff ic e rs ;  to  co n fe r 
such ap p ro p ria te  degrees as it m ay  d e te r­
m in e ; to  have care , con tro l and  m an ag e­
m ent o f all the  real and persona l p ro p erty  
and  all m oney o f  th e  U n iv e rs ity ; and  to

l*op l,:, is founded upon their w ill only, 
and ie instituted solely fo r the good o f the 
people as a whole.

7. A laska Const. a rt. V II , f  3 provides:
The University o f A laska shall be governed 
by a board of regents. Tbe legents shall 
bo appointed by the governor, subject to 
confirmation by a m a jo rity o f the members 
o f the legislature in jo in t session. Tbe 
board shall, in accordance with law, fo r ­
mulate policy and appoint tbe president o f 
the university. He shall be the executive 
officer o f the board.
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receive, manage and invest money or prop­
erty obtained from sources other than the 
state legislature or by way of federal 
appropriation.1 In addition, the legislature 
has provided that title and control or pos­
session of land and personal property, o t\-  
er than monies, which are devised, b 
queathed or given to the University, shall 
be taken by the University in its corporate 
capacity acting through the regents or an 
authorized agent, and shall be entered in 
the perpetual inventory of the University.* 
The board of regents is also authorized to 
execut- leases for mining, agriculture, or 
other purposes to the lands granted by 
Congress to the University for the benefit 
of an agricultural college and school of 
m i n e s . I n  addition, the board of regents 
may select the '"nds granted to Alaska by 
the Act of Congress approved January 21, 
1929, and may sell or lease such lands.11

But the University is also subject to 
some executive and legislative control. As 
mentioned, the constitution provides that 
the regents of the University shall be ap­
pointed by the governor, subject to confir­
mation by the legislature.1* Furtheimore, 
as has been pointed out, the formulation of 
university policy as well as the adninistra- 
tion and disposition of University property 
are made subject to legislative enactment. 
At the beginning of each regular session of 
the legislature the board of regents is re­
quired to make a written report to the leg­
islature showing the condition of Universi­
ty property, all receipts and expenditures, 
and the educational and other work 
performed.13 In addition, the board must 
make an annua! report to the governor 
which shall include a statement of all trust 
funds the University possesses.1*

All monetary gifts, bequests or endow­
ments received for the University expan-

8. AS 14 .40 .170 ; AS 14.40.230.
9. AS 14.40.280.
10. AS 14.40.350.
11. AS 14.40.380.
12. Note 7 tupra.
13. AS 14.40.190.

sion program or other uses must be turned 
over to the Department of Revenue where 
they are placed in a separate fund.14 This 
fund, denominated as a trust fund, shall 
also include all monies derived by the Uni­
versity from the sale or lease of lands 
granted by act of Congress. These fundi 
shall be invested by the Department of 
Revenue in interest-bearing securities as 
approved by the governor.1* The proceeds 
from the sale or lease of lands granted to 
Alaska for University purooses by acts of 
Congress shall be deposited in the state 
treasury by the board of regents.11 The 
governor is the person authorized to make 
all certificates required by law or by regu­
lations of the federal Departments of Ag­
riculture or Interior to entitle the state to 
grants of money for the benefit o f state 
colleges of agricultural and mechanical 
arts authorized under acts of Congress.1* 

Finally, there is the matter of financing 
the operations of the University from state 
funds. In 1974 the total funding of the 
University of Alaska was over 41 million 
dollars. Approximately 65 per cent of that 
amount, 2 6 ^  million dollars, was appropri­
ated by the legislature from the state's 
general fund.1*

[2] Despite the degree of constitutional 
as well as statutory autonomy the Univer­
sity clearly possesses, we are of the opin­
ion that it must be considered to be an in­
tegral part of the state educational system 
mandated by the constitution. In its con­
stitutional status it stands as the single 
governmental entity which was specifically 
created by the people to meet the statewide 
need for a public institution of higher edu­
cation. In this light, the University must 
be regarded as uniquely an instrumentality 
of the state itself. Unlike other public ed­
ucational institutions created to meet the

14. AS 14.40.370.
15. AS 14.40.280.
16. AS 14.40.400.
17. AS 14.40.360.
18. AS 14.40.450.
19. f 17, ch. 147, SLA  1974.
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needs of local areas, it exists constitution­
ally to act for the benefit of the state and 
the public generally.

We reach this conclusion not only from 
article VII of the constitution, which we 
corstrue to be the expression of the will of 
the people of this state that there shall be 
an institution of higher learning within the 
scope of the constitutional mandate provid­
ing for public education, but also from the 
degree of control over the affairs of the 
University which is exercised by the exec­
utive and legislative branches of our gov­
ernment, and from the financial depend­
ence the University has upon the state.

It is true that the constitution has estab­
lished the University as a body corporate.1* 
The fact that the University has had con­
ferred upon it the status of a juristic per­
son is not dispositive, however, of our rul­
ing in this case. There are several reasons 
why this structural approach may have 
been taken.*1 It may have been created as 
a corporation so as to simplify its transac­
tions with the federal government in ac­
cepting grants of lands, and to facilitate its 
dealings with other persons in leasing and 
selling the lands it acquires or in conduct­
ing general business activities. Also, this 
corporate status may have been chosen in 
order to shield the individual members of 
the board of regents from personal liability 
in actions which might lead to a judgment 
for money damages against the University.

W hatever the fram ers' intentions, we 
have in the past recognized that corporate 
status alone is not determinative of the 
question of whether or not an entity per­
forming public or governmental functions 
is an agent or instrumentality of the state.

20. A laska Const, art. V I I ,  g 2.
21. Un fortunately the records from  our con­

stitutional convention o ffe r no help in dis­
closing the thinking o f tbe dra fters on this 
matter.

22. 496 P.2d at 651 u. 4.
23. 376 P.2d at 724.
24. Bee alio  W a lke r v. A laska State Mortgage

Asa’n. 416 P.2d 245 (A laska 1966 ). where the

In Alaska State H ousinj Authority v. Dix 
on, 496 P.2d 649, 651 (Alaska 1972), we 
concluded that ASHA was a "state agen­
cy” within the intendment c f  the Adminis­
trative Procedure Act even though it was 
created as a "public corporate authority." 
In Dixon  we also construed the holding in 
Bridges v. Alaska Housing Authority, 349 
P.2d K 0 (Alaska 1959), to the effect that 
the Alaska Housing Authority was not the 
state io r r-irposes of eminent domain pro­
ceedings, to mean only that that agency 
was not "identical” with the state.**

The same general conclusion was 
reached in DeArmond v. Alaska State De­
velopment Corp., 376 P.2d 717 (Alaska 
1962). There we held that the act creating 
ASDC as an "instrumentality of the state 
within the Department of Commerce” was 
constitutional even though it also provided 
that the agency was a corporation with a 
“legai existence independent of and sepa­
rate from the state.” We concluded that 
this latter provision was nothing more than 
“a declaration of the legal relationship that 
most corporations have with respect to 
their creato rs."13 Such corporate status 
did not have the effect of removing ASDC 
from the Department of Commerce.*4

Although these decisions are not wholly 
dispositive of the question before us,*® they 
are indicative of the fact that this Court 
has not been disposed to treat independent 
corporate status as sufficient to require the 
conclusion that a given entity is not in fact 
part of the State of Alaska. We recognize 
that the guideposts for such an inquiry are 
to be found more in political and function­
al realities then in organizational formali-

reasoning o f DeArmond wag followed in con­
cluding that ASMA waa not by virtue o f ita 
independent corporate nature an ageucy noi 
within the Department o f Commerce.

25. W e are aware o f the crucial fact that each 
o f these cases dealt with a corporate entity 
which had been specifically declared in its 
organic act to be "w ith in " a given executive 
department of the state. That ia not the 
'■ase here.
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ties. This approach is in harmony with 
that of leading authorities in the area.** 

Other courts have reached various con­
clusions as to the status and standing of 
their state universities with respect to the 
issue of sovereign immunity; there is a 
marked split of authority on the question.*3 
There is, nevertheless, sound authority for 
the proposition that even where created as a 
corpora'e entity, a state university, because 
of its relation to the state, is a mere agent 
or instrumentality of the state to carry out 
its public purpose.** Morevoer, there are 
two jurisdictions whose decisions on this 
question are particularly persuasive since 
they have considered the unique status of 
universities created as ccnstitutioral corpo­
rations.

In People, for Use of Regents of Uni­
versity of Michigan v. Brooks, 224 Mich. 
45, 194 N.W. 602 (1923), the Supreme 
Court of Michigan observed that the re­
gents of the University of Michigan had 
been created as a "constitutional corpora­
tion." ih e  court concluded that for the 
purposes of a statute authorizing proceed­
ings by "the state” tc condemn private 
property for public use, this constitutional 
corporation, although a separate entity in­
dependent from the state as to the manage­
ment and contrc of the University, was 
nevertheless ‘‘a department of the state 
government, created by the Constitution to 
perform state functions . . . . ’’ **

26. See, e. g., 1 K . Davis, Administrative Daw 
5 1.01, at 1 (1058) (where the author recog­
nizes that administrative agencies may he 
designated by ninuy names, including that of 
“ corporation” ) , <m quoted in Dixon, 490 P.
2d at 651.

27. See getvrrallg Annot., 33 A .L .R .3d 703, 6 
4 [ d 1 (1973 ) ; Anoot.. 86 A .L .R .2d 489. g 7 
(1 9 6 2 ) ; Annot., 130 A .L .R . 7. g 4 (1 9 4 6 ) ;
15 Am .Jur.2d Colleges e jd  Universities gg 
7. 15, 35 (1964 ) ; 72 Am.Jur.2d States, T e r­
ritories and Dependencies 55 104-106 (1974 ) ;
14 C .J.S . Colleges and Universities gg 2.
18 (1 9 3 9 ).

28. See, e. g., W olf Ohio State University
Hospitsl. 170 Ohio St. 49. 162 N.F12d 475

In a later case, the Court of Appeals u f  
Michigan, in Branum v. State, 5 Mich. 
App. 134, 145 N.W.2d 860 (1966), consid­
ered the status of the University of Micni- 
gan’s board of regents with respect to that 
state’s statutory waiver of governmental 
immunity. It was concluded that the stat­
ute was applicable to the board even 
though, as a constitutional corporation, it 
was not subject to legislative control as to 
many university affairs. In so doing, the 
court specifically held that

[i]n  spite of its independence, the Board 
of Regents remains a part of the govern­
ment of the state . . .  The Uni­
versity of Michigan is an independent 
branch of the government of the state of 
Michigan, but it is .lot an island. W ith­
in the confines of (its exclusive constitu­
tional powers] it is supreme. Without 
these confines, however, there is no rea­
son to allow the Regent* to use their in­
dependence to thwart the clearly estab­
lished puDlic policy of the people of 
Michigan [waiving governmental immu­
nity to tort actions].30

A United States district court, consider­
ing the unique constitutional su*us of the 
board with respect to its immunity from 
suit under maritime law, concluded that the 
University of Michigan’s board of regents 
was "a unique constitutional corporation 
. . . similar to a department of the

(1959 ) ( recognizing that the atate university 
and its hospital are "mstrumentapties o f the 
s la te " which may not be sued intil the leg­
is la ture enacts statutes determining “ tue man­
lier in which sueb suits may be brought 
against the state.") ; University of Maryland 
v. Maas, 173 Md. 554, 197 A. 123 (1938 ) ; 
S ts to v. Miser, 50 ^riz. 244, 72 PJid 408. 
•*12 (1937 ) (deciding that the fact that the 
University o f Arizona is incorporated “ does 
not maze it any of the less an arm. branch 
o r agency o f the state fo r educational pur­
poses").

29 194 N .W . at 603.
30. 145 N .W .2d at 862.
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s t a t e "  w h ic h  c o n s e q u e n t ly  e n jo y e d  th e  im ­
m u n i t y  o f  th e  s ta te  f r o m  s u c h  s u i t s .81

T h e  c h a r a c t e r  o f  th e  U n i v e r s i t y  o f  M i n ­
n e s o t a 's  b e a r d  o f  r e g e n ts , a ls o  c r e a t e d  a s  a  
" c o n s t i t u t i o n a l c o r p o r a t i o n , "  h a s  b e e n  
v ie w e  I b y  th e  s u p re m e  c o u r t  o f  t h a t  s ta te  
in  th ' . i  s am e  g e n e ra '  l ig h t .  I n  S t a t e  e x  r e l .  
U n i ^ c s i t y  o f  M in n e s o t a  v . C h a s e ,  1 7 5  
M i r n .  159. 2 2 0  N .W .  9 5 1  ( 1 9 2 8 ) ,  i t  w a s  d e ­
c id e d  t i ’ a t  w h i le  th e  le g i s la t u r e  c o u ld  n o t  
s u b je c t  :•  e  b o a r d  t o  e x e c u t iv e  c o n t r o l  in  
m a t te r s  r e s e r v e d  b y  th e  s ta te  c o n s t i t u t io n  
to  th e  b o a r d  a lo n e ,  th e  b o a r d  w a s  n e v e r t h e ­
le s s

a n  a g e n c y  o f  g o v e r n m e n t  i o  a c c o m p lis h  
a  s ta te  o u rp o s e ,  ju s t  a s  a  m u n ic ip a l c o r ­
p o r a t i o n ,  h o w e v e r  in d e p e n d e n t  it  m a y  b l­
u n d e r  it s  c h a r t e r  is a n  a g e n c y  o f  [ l o c a l ]  
g o v e r n m e n t  f o r  th e  a c c o m p lis h m e n t  o f  
lo c a l p u rp o s e s .8*
M o r e  r e c e n t ly ,  a  U n i t e d  S t a t e s  d is t r i c t  

c o u r t  o b s e r v e d  in  R e id  v . U n i v e r s i t y  o f  
M in n e s o t a ,  1 0 7  F .S u p p . 4 3 9 , 4 4 2  ( N .D .O h i o  
1 9 5 2 ) ,  th a t

[ t ] h e  " R e g e n t s  o f  th e  U n i v e r s i t y  o f  
M in n e s o t a ”  is  a  c o n s t i t u t io n a l c o r p o r a ­
t io n  c r e a t e d  to  c a r r y  o u t  S t a t e  p u rp o s e s  
a n d  th e  a c ts  o f  th e  R e g e n t s  a r e ,  t h e r e ­
f o r e ,  th e  a c ts  o f  th e  S t a t e  o f  M in n e s o t a .

W c  c o n c lu d e  f r o m  th e  f o r e g o i n g  th a t  th e  
c o r p o r a t e  s ta tu s  o f  th e  U n i v e r s i t y  o f  A la s -

31. H uckins v. Board of Kegenta of University 
of Michigan, 203 F.Supp. 622, 624 (E.D. 
Mich. 1967).

32. 220 N.W. at 953.
33. In  Chouvin, where wc u ltim ately  con­

cluded th e t under the fourteen th amendment 
to the ConsitutioD of the United S ta te s  a 
tenured employee of the U niversity  was en­
titled to a hearing before term ina tion  of his 
employment, th is Court denied the U n i­
versity’s motioD for o stay of execution pend­
ing appeal under Rule 62(e) of the A laska 
Rules of Civil T' 'K’edure. Rule 62(e) pro­
vides th a t no anperaedeas bond ia required 
when a «ta> of execution is g ran ted  pending 
»n appeal by the s ta te  or its  officers o r agen­
cies. In  denying its motion, we did not
specifically rule on the question of tbe U n i­
versity’s n tatus as bd agency ot the s ta te  for 
purposes of Rule 62. Moreover, we do not
feel constrained in this case to decide wheth-

Ira  u n d e r  th e  A la s k a  C o n s t i t u t i o n  d o e s  n o t  
m i l i t a t e  a g a in s t  o u r  c o n c lu s io n  th a t  th e  
U n i v e r s i t y  f a l l s  w i th in  th e  a m b it  o f  th e  
la n g u a g e  o f  A S  0 9 .5 0 .2 5 0 - .3 0 0  w h ic h  g o v ­
e rn s  s u it s  a g a in s t  th e  S t a t e  o f  A la s k a  
F u r t h e rm o r e ,  t h i s  C o u r t ’ s  a c t io n s  in  th e  r e ­
c e n t  c a s e  o t  U n i v e r s i t y  o f  A la s k a  v . C h a u -  
v in ,  521 P .2 d  1 2 3 4  (A la s k a  1 9 7 4 ) ,  d o  n o t , 
a s  is  u rg e d  b y  p e t i t i o n e r ,  r e q u i r e  a  c o n ­
t r a r y  r u l i n g . 88

P e t i t i o n e r  a ls o  a 'g u e s  th a t  th e  U n i v e r s i ­
t y  is  n o t  s u b je c t  t o  A S  0 9 .5 0 .2 5 0 - .3 0 0  s in c e  
th e  le g i s la t u r e  h a s  c h o s e n  to  c o n f e r  u p o n  it  
th e  s t a t u t o r y  p o w e r  t o  " s u e  a n d  be s u e d "  
in  it s  o w n  n a m e .84 T h i s  fa c t  is  n o t  d is p o s ­
i t iv e  o f  th e  is s u e  a t  h a n d . A s  a  c o n s t i t u ­
t i o n a l  c o r p o r a t i o n ,  o w in g  i t s  e x is te n c e  n o t  
t o  th e  le g i s la t u r e  b u t t o  a  c h a r t e r  f r o m  th e  
u lt im a t e  s o v e r e ig n ,  th e  w i l l  o f  t h e  p e o p le  
o f  th is  s ta te , t h i s  b a s ic  c o r p o r a t e  p o w e r  
w o u ld  in h e r e  in  th e  U n i v e r s i t y  r e g a r d le s s  
o f  th e  le g i s la t u r e ’ s d e c la r a t i o n .8*

I n  s h o r t ,  i t  is  o u r  c o n c lu s io n  th a t  n e i t h e r  
th e  U n i v e r s i t y ' s  u n iq u e  c o r p o r a t e  c h a r a c t e r  
n o r  it s  p o w e r  i o  s u e  a n d  be su ed  in  it s  o w n  
n a m e  d e t r a c t s  in  a n y  d e g re e  f r o m  w h a t  w e  
c o n s id e r  m o s t  s ig n i f i c a n t  a n d  c o n t r o l l i n g  in  
th is  c a s e :  t h a t  th e  U n i v e r s i t y ,  in  p e r f o r m ­
in g  it s  c o n s t i t u t io n a l fu n c t io n s ,  a c ts  f o r  th e  
b e n e f i t  o f  th e  s ta te  a n d  o f  th e  p u b lic  g e n ­
e r a l l y  in  th e  p r o c e s s  o f  g o v e r n m e n t ;  a n d  
th a t  it w a s  c r e a t e d  t o  p u rs u e  th e  g o v e r n -

er tbe applicability of AS 09.50.290 to the 
University is dispositive of tbe University's 
standing w ith respect to Rule 62.

34. AS 14.40.040 provides:
General potcere of the univerrity. There 
is created and established a corporation 
to be called the U niversity of Aicska. I t 
may in th a t name

(1) sue and be su e d ;
(2) receive and hold real and personal 

p ro p e r ty ;
(3) con trac t and be contracted w ith ;
(4) adopt, use and a lte r a corporate seal:
(5) do and have done ail m atters neces­

sary  for tbe purpose of any function set 
fo rth  in th is chapter.

35. Such a power, fo r example, is recognized 
to be a normal incident and a ttr ib u te  of cor­
porate s ta tu s  per se. See, e. g., H . Henn, 
Law  of Corporations f  79, a t 106 (1970).
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m e n ta l t a s k  o f  p r o v id i n g  e d u c a t io n  in  a c ­
c o r d a n c e  w i th  a n  e x p r e s s  m a n d a te  o f  th e  
c o n s t i t u t io n ,  th e  fu n d a m e n t a l a n d  b a s ic  
g o v e r n m e n t  o f  t h i s  s ta te .

A r t i c le  I I I ,  s e c t io n  2 2  o f  th e  A la s k a  
C o n s t i t u t i o n  r e q u i r e s  th a t  a l l  e x e c u t iv e  a n d  
a d m in is t r a t iv e  o f f i c e s ,  d e p a r tm e n t s , a n d  
a g e n c ie s  o f  th e  s ta te  g o v e r n m e n t  s h a l l  be 
a l lo c a t e d  b y  la w  a m o n g  a n d  w i t h in  n o t  
m o r e  th a n  tw e n t y  p r i n c ip a l d e p a r tm e n ts . 
P e t i t i o n e r  c o n te n d s  t h a t  th e  U n i v e r s i t y  is  
n o t  s u b je c t  t o  A S  0 9 . 5 0 2 9 0  s in c e  it  is  n o t  a  
d e p a r tm e n t  o f  th e  e x e c u t iv e  b r a n c h  a l l o c a t ­
e d  a m o n g  th e  17  p r i n c ip a l d e p a r tm e n t s  n o w  
id e n t i f i e d  u n d e r  A S  4 4 .1 5 .0 1 0 .8*

[ 3 J  T h e  a n s w e r  t o  th is  c o n te n t i o n  is  
th a t  th e  U n i v e r s i t y  c o u ld  n o t  b e  s o  a l l o c a t ­
ed . I n  th e  l i g h t  o f  o u r  f o r e g o i n g  c o n s id e r ­
a t i o n  o f  th e  u n iq u e  c h a r a c t e r  o f  th e  U n i ­
v e r s i t y  a s  u c o n s t i t u t i o n a l c o r p o r a t i o n ,  w e  
a r e  p e r s u a d e d  th a t  i t  is  a n  in s t r u m e n t a l i t y  
o f  th e  s o v e r e ig n  w h ic h  e n jo y s  in  s om e  l im ­
ite d  re s p e c t s  a  s ta tu s  w h ic h  is  c o - e q u a l 
r a t h e r  t h a n  s u b o r d in a t e  t o  t h a t  o f  th e  
e x e c u t iv e  o r  th e  le g i s la t iv e  a rm s  o f  g o v ­
e rn m e n t .17 W e  t h e r e f o r e  c o n c lu d e  th a t  
it is  n o t  n e c e s s a r i ly  s u b je c t  t o  s u c h  a l l o c a ­
t io n  u n d e r  A S  4 4 .1 5 .0 1 0 .

[*i] L a s t ly ,  p e t i t i o n e r  a r g u e s  th a t  in  
m a in t a in in g  a n  e x p e r im e n t a l a i r  s t r i p  o n

f l o e  ic e , th e  U n i v e r s i t y  w a s  a c t in g  in  a  
" p r o p r i e t a r y , "  r a t h e r  t h a n  " g o v e r n m e n t a l"  
c a p a c i t y ,  a n d  th a t  t h e r e f o r e ,  c o n s is t e n t  
w i th  th e  c o m m o n  la w  p r i n c ip le  in  s u c h  c a s ­
e s , th e  p r i v i le g e s  in c id e n t  t o  s o v e r e ig n t y  
s h o u ld  n o t  b e  r e c o g n iz e d  in  th i s  c a s e .

W e  a r e  a w a r e  o f  t h e  h i s t o r i c  f o r c e  o f  
th is  d is t in c t io n  a n d  a c k n o w le d g e  t h a t  it  
w o u ld  a p p e a r  t o  b e  h o n o r e d  in  m a n y  
ju r i s d i c t i o n s . 8* . W e  n o te , h o w e v e r ,  th a t  
s om e  s ta te s  h a v e  r e c o g n iz e d  th a t  th e  d is t i n c ­
t i o n  b e tw e e n  p r o p r i e t a r y  a n d  g o v e r n m e n t a l 
f u n c t io n s  h a s  l i t t le  i f  a n y  r e le v a n c e  in  a c ­
t i o n s  i n v o lv i n g  th e  q u e s t io n  o f  th e  im m u n i­
t y  o r  l i a b i l i t y  o f  th e  s ta te , a s  o p p o s e d  t o  its  
p o l i t i c a l  s u b d iv is io n s , in  c o n n e c t io n  w ith  
th e  a c t iv i t ie s  o f  p u b lic  s c h o o ls  o r  i n s t i t u ­
t io n s  o f  h ig h e r  le a r n i n g .8*  W e  o b s e r v e  
th a t  th e  p r o p r i e t a r y - g o v e r n m e n t a l  d is t in c ­
t i o n  w a s  a b a n d o n e d  b y  th is  c o u r t  w i th  r e ­
s p e c t t o  m u n ic ip a l t o r t  l i a b i l i t y  in  th e  c a se  
o f  C i t y  o f  F a i r b a n k s  v . S c h a ib le .40 W e  
ta k e  th is  o p p o r t u n i t y  t o  e x t e n d  th a t  r u l in g  
to  s u it s  i n v o lv i n g  th e  s ta te  o r  its  a g e n c ie s  
u n d e r  A S  0 9 . 5 0 2 5 0 - . 3 0 0 .

W e  re a c h  th e  c o n c lu s i o n  th a t  th e  U n i ­
v e r s i t y  o f  A la s k a  is  a n  in t e g r a l p a r t  o f  
th e  s ta te  g o v e r n m e n t  a n d  a n  in s t r u m e n t a l i ­
ty  o f  th e  s ta te  in  p e r f o r m i n g  it s  e d u c a t io n ­
a l fu n c t io n .  T h i s  b e in g  s o , A S  0 9 .5 0 .2 9 0 , 
w h ic h  p r o v id e s  th a t  a  s u it  a g a in s t  th e  s ta te

36. AS 44.15.910 provides:
Officei and deportmentt. There are in the 
s ta te  government th i following principal of- 
ficee and departm en ts -

(1) Office of the Gove.-nor
(2) D epartm ent of A dm inistration
(3) D epartm ent of Law
(4) D epartm en t of Revenue
(5) D epartm en t of Education
(6) D epartm ent of H ea lth  and Social 

Services
(7) D epartm en t of Labor
(8) D epartm ent of Commerce
(9) D epartm en t of M ilitary  A ffairs

(10) D epartm en t c f  N a tu ra l Resources
(11) D epartm ent of F ish and Game
(12) D epartm ent of Public Safety
(13) D epartm ent of Public W orks
(14) D epartm en t of Economic Development
(15) D epartm en t of H ighways

(16) D epartm ent of Environm ental Con­
servation

(17) D epartm ent of Community and Re­
gional Afraira

37. See S ta te  ex rel. Sholea v. University of 
M innesota. 54 N.W.2d 122. 125-26 (Minn. 
1952).

38. See Annot., 33 A.L.R.3d 703, | |  7 at aeq. 
(1970).

39. See McCoy v. Board <f Re?snts, 196 Ksn. 
506, 413 P.2d 73 (19e~ . Holxworth v. State, 
298 N.W. 163 (1941).

40. 375 P.2d 201, 208 (Alaska 1962). I t  is 
s ign ifican t th a t ou r decision in Soheible was 
predicated upon a s ta tu to ry  waiver of govern­
mental immunity which, in all respects m a­
teria l to th is case, is the functional equivalent 
of AS 09.50.250.
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s h a l l be  t r i e d  b y  th e  c o u r t  w i th o u t  a  j u r y ,  
is  a p p lic a b le  in  th i s  c a se .

T h e  o r d e r  s t r i k in g  p e t i t i o n e r ’ s d e m a n d  
f o r  a  j u r y  t r i a l  is  a f f i r m e d .

E R W I N ,  B O O C H E V E K  a n d  B U R K E ,  
J J „  n o t  p a r t ic ip a t in g .

b a c k  b y  a c c id e n t a l ly  d is lo d g e d  r o c k  a s  h e  
w a s  b e n t o v e r  in  a  d it c h . A S  2 3 . 3 0 . 1 2 0 ( 1 ) .

2. W o rkm sa ’s C om peasa tlon  01 357
W o r k m e n ' s  C o m p e n s a t io n  B o a r d ,  in  

m a k in g  a w a r d  t o  c la im a n t ,  c o u ld  a d d i t io n ­
a l l y  r e ly  o n  s t a t u t o r y  p r e s u m p t io n  t h a t  a  
c la im  is  w i th in  W o r k m e n ’ s  C o m p e n s a t io n  
A c t  w h e r e  s u c h  p r e s u m p t io n  w a s  n o t  o v e r ­
c o m e  b y  s u b s t a n t ia l e v id e n c e  to  c o n t r a r y .  
A S  2 3 . 3 0 . 1 2 0 ( 1 ) .

EM PLOYERS COM M ERCIAL UNION COM­
PANY, e F o ro n  C orpo ra tion  and Asps- 
oils C on s tru c tlo r Company, A ppellan ts, 

v.
P e ts r  L IBOR and . ' la tk s  W orkm en's Com­

pensa tion  C?«r d, Appellees.
No. 2119.

Suprem e C ou rt o f A laska.
Ju n e  6. 1976.

R e v ie w  w a s  s o u g h t  w ith  r e g a r d  to  
a w a rd  m a d e  l o  c la im a n t  b y  W o r k m e n ’ s 
C o m p e n s a t io n  B o a r d .  T h e  S u p e r i o r  C o u r t ,  
T h i r d  J u d ic ia l D i s t r i c t ,  A n c h o r a g e ,  E b e n  
**L L e w is , J . ,  a f f i r m e d  B o a r d ’ s  d e c is io n , 
a n d  a p p e a l w a s  ta k e n . T h e  S u p r e m e  
C o u r t ,  C o n n o r ,  J . ,  h e ld  th a t  s u b s t a n t ia l e v i ­
d e n c e , a p a r t  f r o m  s t a t u t o r y  p r e s u m p t io n  
th a t  a  c la im  f o r  c o m p e n s a t io n  is  w i th in  
W o r k m e n ’ s C o m p e n s a t io n  A c t ,  s u p p o r te d  
B o a rd ' s  f i n d in g  th a t  c la im a n t 's  h e rn ia t e d  
d isc  w a s  c a u s e d  b y  w o r k - r e la t e d  i n j u r y  a n d  
th a t  B o a r d ,  in  m a k in g  a w a rd  t o  c la im a n t ,  
c o u id  a d d i t i o n a l ly  r e ly  o n  s t a t u t o r y  o r e  
s u m p t io n .

A f f i r m e d .

I. W orkm en’s Com pensation <8=1532
S u b s t a n t i a l e v id e n c e , a p a r t  f r o m  s ta tu  

t o r y  p re s u m p t io n  th a t  a  c la im  .'n r c o m p e n ­
s a t io n  is  w i th in  W o r k m e n ’ s C o m p e n s a t io n  
A c t , s u p p o r te d  W o r k m e n ' s  C o m p e n s a t io n  
B o a rd ' s  f i n d in g  t h a t  c la im a n t ’s h e r n ia t e d  
d is c  w a s  c a u s e d  b y  w o r k - r e la t e d  i n j u r y  o c ­
c u r r in g  w h e n  h e  w ? s  s t r u c k  in  s m a ll o f
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S a n f o r d  M . G ib b s , o f  H a g a n s ,  S m i th  &  
B r o w n ,  A n c h o r a g e ,  f o r  a p p e l la n t s .

S u z a n n e  C . P e s t in g e r  a n d  W i l l i a m  K .  
J e rm a in  o f  B i r c h ,  J e rm a in ,  H o r t o n  &  B i t t ­
n e r ,  A n c h o r a g e ,  f o r  a p p e l le e  L ib o r .

O P I N I O N
B e f o r e  R A B I N O W I T Z ,  C . J . ,  a n d  

C O N N O R .  E R W I N ,  B O O C H E V E P .  a n d  
F I T Z G E R A L D ,  J J .

C O N N O R ,  J u s t ic e .
T h i s  is  a n  a p p e a l f r o m  th e  ju d g m e n t  o f  

th e  s u p e r i o r  c o u r t  r e v ie w in g  a  d e c is io n  o f  
th e  A la s k a  W o r k m e n ’ s C o m p e n s a t io n  
B o a r d .

A b o u t  M a y  2 4 , 1 9 6 9 , P e t e r  L ib o r ,  w h i le  
e m p lo y e d  b y  th e  A s p e o t is  C o n s t r u c t io n  
C o m p a n y ,  w a s  s t r u c k  in  th e  s m a ll o f  h is  
b a c k  b y  a  r o c k  w h ic h  h a d  b e en  a c c id e n ta l ly  
d is lo d g e d . A t  th e  t im e , a p p e lle e  w a s  in  a  
b e n t  o v e r  p o s i t i o n  s ta n d in g  in  a  d i lc h  
T h e  r o c k ,  w h ic h  f e l l  f r o m  a b o v e , w a s  a p ­
p r o x im a t e ly  e ig h t  in c h e s  a c r o s s  a n d  
w e ig h e d  b e tw e e n  f o u r  a n d  f i v e  p o u n d s . 
T h e  i n j u r y  w a s  d ia g n o s e d  a s  a  f r a c t u r e  o f  
th e  t r a n s v e r s e  p ro c e s s  o f  th e  r ig h t  s id e  o f  
v e r t e b r a e  L 2  a n d  L 3 .  L ib o r  w a s  a b se n t 
f r o m  w o r k  f o r  a b o u t  tw o  w e e k s . H e  
th e n  r e t u r n e d  t o  w o r k  u n t i l F e b r u a r y  2 5 , 
1 9 7 1 , a t  w h ic h  t im e , b e c a u s e  o f  in c re a s e d  
p a in  in  h .'s  lo w  b a c k , h e  w e n t t o  see  D r .  
T r y o n  W ie la n d  in  A n c h o r a g e .

D r .  W ie la n d  p re s c r ib e d  e x e r c is e  a n d  
p h y s ic a l t h e r a p y .  W h e n  th a t  p ro c e d u re  a f ­
f o r d e d  l i t t le  r e l i e f ,  L i b o r  r o r a u l t e d  D r .  
G e o rg e  A . L y o n ,  w h o  d ia g n o s e d  L ib o r ' s




