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Exxon Valdez Update1

W h e n  th e  E x x o n  V a ld e z  ra n  a g ro u n d  o n  B lig h  R e e f  in  1 9 8 9 , it r e le a s e d  e le v e n  m ill io n  g a llo n s  o f  
to x ic  c ru d e  o il  th a t s p re a d  th ro u g h o u t a n d  b e y o n d  P n n c e  W ill ia m  S o u n d . T h e  o il sp re a d  p ast 
n u m e ro u s  m d s  a n d  a lo n g  th e  c o a s t o f  th e  K en a i P e n in s u la , C o o k  In le t, a n d  K o d ia k  Is la n d . T h e  
sp ill  d is ru p te d  th e  l iv e s  a n d  l iv e lih o o d s  o f  th o s e  in  its  p a th , in c lu d in g  f is h e rm e n  in  c o m m e rc ia l  
f is h e r ie s  th a t w e re  c lo s e d  fo r  th e  1989  se a so n ; a d d itio n a l c o m m e rc ia l  f is h e r ie s  th a t w e re  n o t 
c lo s e d  b u t s u f fe re d  s ig n if ic a n t  p r ic e  d e c lin e s ;  th e  s u b s is te n c e  f is h e r ie s  in  P r in c e  W illia m  S o u n d  
a n d  L o w e r  C o o k  In le t v i l la g e s ; s h o re -b a s e d  b u s in e s s e s  d e p e n d e n t  o n  th e  f is h in g  in d u s try ; an d  
th e  p e o p le  o f  c i t ie s  su c h  a s  C o rd o v a .

In itia l L itig a tio n

L it ig a tio n  in c lu d e d  b o th  c iv il  a n d  c r im in a l a c tio n s . C iv il  s u its  c a m e  f irs t  b u t d e v e lo p e d  s lo w ly  
d u e  to  th e ir  n u m b e r  a n d  c o m p le x ity . B o th  th e  U n ite d  S ta te s  a n d  th e  S ta te  o f  A la sk a  s u e d  E x x o n  
fo r  e n v iro n m e n ta l  d a m a g e , a n d  th a t l itig a tio n  w a s  s e tt le d  b y  m e a n s  o f  a  c o n s e n t  d e c re e  w h e re b y  
E x x o n  a g re e d  to  p a y  to  th e  g o v e rn m e n ts , fo r  e n v iro n m e n ta l d a m a g e , $ 9 0 0  m ill io n  o v e r  a p e r io d  
o f  te n  y e a rs , w ith  a  “ re -o p e n e r” p ro v is io n  a llo w in g  fo r  a d d itio n a l c la im s  o f  u p  to  $ 1 0 0  m illio n  
fo r  d a m a g e  d is c o v e re d  a f te r  s e ttle m e n t.

E x x o n  w a s  p ro s e c u te d  b y  th e  fe d e ra l g o v e rn m e n t i'or \ ir io u s  e n v iro n m e n ta l  c r im e s . E x x o n  
C o rp o ra tio n  <• n d  E x x o n  S h ip p in g  p le a d e d  g u ilty  to  a  to ta l o f  fo u r  c o u n ts  o f  v io la tin g  th ree  
d if fe re n t  e n v iro n m e n ta l  la w s , w e re  jo in t ly  f in e d  $ 2 5  m illio n  a n d  o rd e re d  to  p a y  re s ti tu tio n  in  the  
a m o u n t o f  $ 1 0 0  m illio n .

T h e  C la s s  A c tio n  S u i t

T h e  c iv il  c a s e s  w e re  u lt im a te ly  (w ith  a few  e x c e p tio n s )  c o n s o l id a te d  in to  o n e  c la s s  a c tio n  su it 
w ith  m o re  th a n  3 2 ,0 0 0  p la in t i f f  c la s s  m e m b e rs  fro m  all f if ty  s ta te s , w h ic h  h a s  b een  w in d in g  its 
w a y  th ro u g h  th e  c o u r ts  fo r  n e a r ly  16 y ea rs . In th e  c o n s o lid a te d  c a s e s , th e re  w a s  n e v e r  an y  
d is p u te  a s  to  E x x o n ’s l ia b il i ty  fo r  c o m p e n s a to ry  d a m a g e s , o n ly  th e  a m o u n t o f  e c o n o m ic  lo sse s  
a n d  th e  a p p ro p r ia te n e s s  o f  p u n it iv e  d a m a g e s  w e re  c o n tro v e r te d . B y  th e  tim e  o f  th e  p u n itiv e  
d a m a g e s  p h a s e  o f  th e  tr ia l in  1 9 9 4 , th e  p a r tie s  h a d  s tip u la te d  th a t th e  a c tu a l d a m a g e s  w ere  
e s t im a te d  to  b e  b e tw e e n  $ 4 3 2  m illio n  a n d  $ 7 6 8  m illio n , a n d  c o m p e n s a b le  h a rm  w a s  e v e n tu a lly  
d e te rm in e d  to  be  $ 5 1 3  m ili io n .

T h is  f ig u re  d o e s  n o t in c lu d e  a d d itio n a l h a rm s  th a t h av e  n e v e r  b e e n  c o m p e n s a te d . T h e  N in th  
C irc u it  o b s e rv e d  th a t th e  sp ill  “o b v io u s ly  c a u se d  h a rm  b e y o n d  th e  ‘p u re ly  e c o n o m ic .” ’ T h e  
D is tr ic t  C o u r t  J u d g e  fo u n d : “T h e  so c ia l fa b ric  o f  P rin c e  W illia m  S o u n d  a n d  L o w e r  C o o k  In le t

T h e  S p i l l

1 U n le ss  o th e rw is e  n o te d , a ll in fo rm a tio n  c o n ta in e d  in th is  u p d a te  is f ro m  th e  J a n u a ry  2 4 , 2 0 0 4 , 
O rd e r  N o . 3 6 4  o f  th e  U .S . D is tr ic t  C o u r t fo r  th e  D is tr ic t o f  A la sk a , In re : the EXXON VALDEZ, 
C a s e  N u m b e r  A 8 9 -0 0 9 5 C V .
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w a s  to m  a p a r t ,” c i t in g  re s e a rc h  th a t  c le a r ly  d e lin e a te d  a  c h ro n ic  p a tte rn  o f  sp il l- re la te d  e c o n o m ic  
lo ss , so c ia l  c o n f l ic t ,  c u l tu ra l  d is ru p tio n  a n d  p s y c h o lo g ic a l  s tr e s s ;  a n  in c re a s e d  in c id e n c e  o f  
a lc o h o l  a n d  d ru g  a b u s e , d o m e s tic  v io le n c e , m e n ta l h e a lth  p ro b le m s , a n d  o c c u p a tio n  re la te d  
p ro b le m s ; a n d  a  h ig h  p e rc e n ta g e  o f  a f fe c te d  f is h e rm e n  s u f fe r in g  f ro m  s e v e re  d e p re s s io n , p o s t-  
tra u m a tic  s tr e s s  d is o rd e r , g e n e ra l iz e d  a n x ie ty  d is o rd e r ,  o r  a  c o m b in a tio n  o f  a ll th re e .

P u n it iv e  D a m a g e s

F o r  th e  p u n it iv e  d a m a g e s  p h a s e  o f  th e  tr ia l, u n u s u a lly  d e ta i le d  j u r y  in s tru c tio n s  w e re  d e v e lo p e d . 
T h e  ju r y  w a s  s p e c if ic a l ly  in s tru c te d  th a t e v e n  i f  it fo u n d  E x x o n ’s c o n d u c t  re c k le s s , it w a s  no t 
r e q u ire d  to  a w a rd  p u n i t iv e  d a m a g e s ; th a t it  m u s t u se  r e a s o n  in  s e t t in g  th e  a m o u n t  o f  p u n itiv e  
d a m a g e s ; th a t  an y  a w a rd  sh o u ld  b e a r  a re a s o n a b le  r e la t io n s h ip  to  th e  h a rm  c a u s e d ;  th a t p u n itiv e  
d a m a g e s  a re  n o t in te n d e d  to  p ro v id e  c o m p e n s a tio n ; a n d  th a t ju r o r s  s h o u ld  a s s u m e  th e  p la in tif fs  
h a d  a lre a d y  b e e n  fu lly  c o m p e n s a te d .

F a c to rs  th e  j u r y  w as  to ld  it c o u ld  c o n s id e r  in  se tt in g  a n  a m o u n t o f  p u n it iv e  d a m a g e s  in c lu d e d  th e  
re p re h e n s ib i l i ty  o f  th e  d e fe n d a n ts ’ c o n d u c t , th e  a m o u n t o f  h a rm  s u f fe re d  b y  m e m b e rs  o f  th e  
p la in t i f f  c la s s  as  a re s u lt  o f  th e  d e fe n d a n ts ’ c o n d u c t, a n d  th e  f in a n c ia l  c o n d it io n  o f  the  
d e fe n d a n ts . A s  to  th e  d e fe n d a n ts ’ w e a lth , th e  j u r y  w a s  in s tru c te d  to  c o n s id e r  the  d e fe n d a n ts ’ 
f in a n c ia l c o n d it io n  o n ly  in  te rm s  o f  w h a t leve l o f  a w a rd  w o u ld  be  n e c e s s a ry  to  a c h ie v e  
p u n is h m e n t a n d  d e te r re n c e . T h e  ju r y  w a s  a lso  in s tru c te d  th a t it sh o u ld  n o t c o u n t a n y  d a m a g e  to  
n a tu ra l re s o u rc e s  o r  th e  e n v iro n m e n t in  g e n e ra l w h en  a s s e s s in g  h a rm  s u f fe re d  by  p la in t i f f  c la ss  
m e m b e rs , a n d  th a t it c o u lu  c o n s id e r  m itig a tin g  fa c to rs  ( su c h  a s  c r im in a l f in e s  o r  c iv il  a w a rd s  
a lre a d y  le v ie d  fo r  th e  sa m e  c o n d u c t)  a n d  th e  e x te n t to  w h ic h  th e  d e fe n d a n ts  h ad  ta k e n  s te p s  to  
r e m e d y  th e  c o n s e q u e n c e s  o f  th e  s p ill  a n d  p re v e n t fu tu re  o n es .

T h e  A la s k a  j u r y  d e lib e ra te d  fo r  2 2  d a y s  o n  th e  is su e  o f  p u n it iv e  d a m a g e s  a n d  u ltim a te ly  re tu rn e d  
a  u n a n im o u s  v e rd ic t  in  th e  a m o u n t o f  $ 5  b illio n . T h e  D is tr ic t  C o u r t d e n ie d  E x x o n ’s m o tio n  to  
re d u c e  th e  a w a rd , c o n c lu d in g  th a t it  w a s  n o t so  g ro s s ly  e x c e s s iv e  as to  v io la te  th e  d e fe n d a n ts ’ 
d u e  p ro c e s s  r ig h ts .

A p p e a ls  a n d  R e m a n d s

E x x o n  a p p e a le d  b o th  its  lia b ili ty  fo r , a n d  th e  a m o u n t o f , th e  p u n itiv e  d a m a g e s  a w a rd e d  b y  the 
ju r y  a n d  u p h e ld  b y  th e  D is tr ic t  C o u r t in 1994 . T h e  N in th  C irc u it  C o u r t  o f  A p p e a ls  re je c te d  
E x x o n ’s c o n te n tio n  th a t  p u n itiv e  d a m a g e s  sh o u ld  h a v e  b e e n  b a i .e d  a n d  c o n c lu d e d  th a t th e re  w as 
su b s ta n tia l  ev id  ce to  s u p p o r t a j u r y  v e rd ic t o f  l ia b ili ty  fo r  p u n itiv e  d a m a g e s  as to  b o th  E x x o n  
a n d  the s h ip ’s c a p ta in . In  th e  e n d , th e  C o u r t o f  A p p e a ls  a ls o  fo u n d  th a t th e  a m o u n t o f  th e  a w a rd  
w a s  to o  h ig h  a n d  re m a n d e d  th e  m a tte r  to  th e  D is tr ic t  C o u r t  fo r  fu r th e r  re v ie w  a n d  re d u c tio n  o f  
th e  a w a rd . A f te r  c o n s id e r in g  th e  b r ie f in g  a n d  h e a r in g  o ra l a rg u m e n ts , th e  D is tr ic t  C o u r t  fo u n d  
a g a in  in 2 0 0 2  th a t the  a w a rd  o f  p u n itiv e  d a m a g e s  c o m p lie d  w ith  d u e  p ro c e s s . It re d u c e d  th e  
p u n itiv e  d a m a g e s  a w a rd  to  $ 4  b illio n  a n d  e n te re d  th e  ju d g m e n t  o n  D e c e m b e r  10, 2 0 0 2 . E x x o n  
a p p e a le d  a g a in , a n d  th e  p la in tif fs  a ls o  a p p e a le d .

T h e  N in th  C irc u it  C o u r t o f  A p p e a ls , p r io r  to  re c e iv in g  b r ie f in g  o n  e i th e r  a p p e a l , v a c a te d  th e  $4  
b llio n  p u n it iv e  d a m a g e s  ju d g m e n t a n d  a g a in  re m a n d e d  th e  c a s e  to  th e  D is tr ic t  C o u r t,  th is  t im e  to
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c o n s id e r  th e  a w a rd  in  l ig h t  o f  a  re c e n t U .S . S u p re m e  C o u r t  c a se  p ro v id in g  n e w  g u id a n c e  o n  
e v a lu a t in g  p u n it iv e  d a m a g e s  a w a rd s . B o th  p a r tie s  s u b m it te d  s u p p le m e n ta l  b r ie f in g  a n d  e n g a g e d  
ir. o ra l  a rg u m e n ts  a p p ly in g  th e  n e w  g u id a n c e . T h e  D is tr ic t  C o u r t th e n  c o n s id e re d , fo r  th e  th ird  
t im e , the  q u e s t io n  o f  w h e th e r  th e  $5 b il l io n  p u n itiv e  d a m a g e s  a w a rd  a g a in s t  E x x o n  c o m p o r ts  
w ith  d u e  p ro c e s s . T h e  c o u r t  a p p lie d  th e  S u p re m e  C o u r t  g u id a n c e  a n d  c o n c lu d e d  th a t th e  $5 
b i l l io n  a w a rd  w as  n o t g ro s s ly  e x c e s s iv e  a n d  th a t  it h a d  n o  p r in c ip le d  m e a n s  b y  w h ic h  i t  c o u ld  
re d u c e  th e  a w a rd . U ltim a te ly , h o w e v e r , to  c o m p ly  w ith  th e  d ire c t iv e  o f  th e  N in th  C ir c u i t ’s 
r e m a n d , th e  D is tr ic t  C o u r t  e n te re d  ju d g m e n t  in  the  a m o u n t o f  $ 4 .5  b i l l io n  a n d  e n c o u ra g e d  
p la in tif f s  to  c ro s s  a p p e a l i f  E x x o n  c h o s e  to  ta k e  fu r th e r  a p p e a l o f  th e  p u n it iv e  d a m a g e s  a w a rd . In 
d o in g  so , th e  D is tr ic t  J u d g e  s ta te d  th a t h e  w o u ld  h a v e  d e n ie d  th e  d e fe n d a n ts  a n y  re d u c tio n  in  th e  
a w a rd  h a d  it  no t b e e n  fo r  th e  sp e c if ic  d ire c t io n  im p o se d  b y  th e  C o u r t  o f  A p p e a ls  to  e f fe c t  so m e  
re d u c tio n  in  th e  p u n it iv e  d a m a g e s  a w a rd .

T h e  $ 4 .5  b il l io n  ju d g m e n t  e n te re d  b y  th e  D is tr ic t  C o u r t  re p re s e n ts  a  9:1 ra t io  b e tw e e n  p u n itiv e  
d a m a g e s  a n d  the  $ 5 1 3  m ill io n  o f  c o m p e n s a te d  h a rm . C o u r ts  a p p ly in g  th e  S u p re m e  C o u r t ’s 
p u n it iv e  d a m a g e  d e c is io n s  h a v e  u n d e rs to o d  th o se  d e c is io n s  to  p ro v id e  a g e n e ra l g u id e lin e  th a t 
“ [s j in g le -d ig i t  m u ltip lie rs  a re  m o re  lik e ly  to  c o m p o r t  w ith  d u e  p ro c e s s .” In  th e  th re e  c a s e s  in 
w h ic h  th e  S u p re m e  C o u r t  h e ld  th a t p u n it iv e  d a m a g e  a w a rd s  w e re  e x c e s s iv e ,  th e  a w a rd s  
u l t im a te ly  a p p ro v e d  o n  re m a n d  w e re  9 :1  {State Farm  v. Campbell), 10:1 {Cooper v. Leatherman) 
a n d  12.5:1  {BMW v. G ore).

C u rre n t  S ta tu s  o f  C a s e

P re s e n tly , E x x o n  is  a p p e a lin g  th e  p u n itiv e  d a m a g e s  a w a rd  fo r  the  th ird  t im e . T h e  N in th  C irc u it  
C o u r t  o f  A p p e a ls  is  e x p e c te d  to  is su e  its  d e c is io n  on  th e  a p p e a l s o m e tim e  la te r  th is  year.

O n g o in g  D a m a g e

D a m a g e  fro m  E x x o n  V a ld e z  o il c o n t in u e s  to  th is  d ay . A c c o rd in g  to  th e  2 0 0 3  S ta tu s  R e p o rt o f  
th e  E x x o n  V a ld e z  O il  S p ill T ru s te e  C o u n c il ,  m o re  th an  f if te e n  d if fe re n t s p e c ie s  a n d  re so u rc e s , as  
w e ll a s  c o m m e rc ia l  f ish in g , re c re a tio n  a n d  to u r ism , a n d  su b s is te n c e  h a rv e s tin g , h a v e  s till no t 
fu lly  re c o v e re d ;  an d  th e  re c o v e ry  o f  fiv e  re s o u rc e s  is c o n s id e re d  u n k n o w n .2 T ru s te e  C o u n c il-  
fu n d e d  re s e a rc h e rs  w ith  th e  N a tio n a l M a r in e  F ish e r ie s  S e r v ic e ’s A u k e  B ay  L a b o ra to ry  fo u n d  
b e a c h e s  in  P r in c e  W ill ia m  S o u n d  s till c o n ta m in a te d  in  2 0 0 1 . M o re  o il w a s  fo u n d  th a n  e x p e c te  i , 
e s p e c ia l ly  in  th e  s u b s u rfa c e ; su b su rfa c e  o il  w as  le ss  w e a th e re d  an d  m o re  to x ic ;  a n d  o il w a s  fo u n d  
in  the  in te r t id a l  z o n e , c lo s e s t  to  th e  z o n e  o f  b io lo g ic a l p ro d u c tio n . O th e r  T ru s te e  C o u n c il- fu n d e d  
re s e a rc h  in d ic a te s  th a t th e se  r e m a in in g  p o c k e ts  o f  oil m a y  be  im p e d in g  the  r e c o v e ry  o f  se v e ra l 
s p e c ie s .

2 N o t re c o v e r in g : c o m m o n  lo o n , c o rm o ra n ts , h a rb o r  s e a l,  h a r le q u in  d u c k , P a c if ic  h e rr in g , an d  
p ig e o n  g u il le m o t. R e c o v e r in g : c la m s , d e s ig n a te d  w ild e rn e s s , in te r tid a l c o m m u n it ie s , k il le r  
w h a le  (A B  p o d ) , m a rb le d  m u rrc le t, m u s s e ls , sea  o tte r , a n d  se d im e n ts . R e c o v e ry  u n k n o w n : 
c u t th ro a t  tro u t, d o lly  v a rd e n , K i t t l i tz ’s  m u rrc le t, ro c k fish , su b tid a l c o m m u n itie s .
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Natural R /source Damages: A  Primer

Introduction

T h e  p u rp o s e  o f  th is  p r im e r  is  to  d e f in e  N a tu ra l R e s o u rc e  D a m a g e  (N R D )  c o n c e p ts  a n d  te rm s , 
a n d  d is c u s s  th e  fo l lo w in g  to p ic s  a s  th e y  re la te  to  N R D : th e  a u th o r i ty  u n d e r  w h ic h  N R D  a re  
a s s e s s e d ;  th e  d e f in i t io n  o f  n a tu ra l r e s o u rc e s ;  th e  ro le  o f  E P A ; th e  d e s ig n a tio n  o f  N a tu ra l 
R e s o u rc e  T ru s te e s ;  a n d  th e  c o n d u c t  o f  n a tu ra l r e s o u rc e  d a m a g e  a s s e s s m e n ts  (N R D A s )  a n d  
re s to ra t io n s . A lthough im pacts to n a tu ra l resources m ay be ad d ressed  u n d e r  o th e r  s ta tu to ry  
au th o rities , th is  site focuses on p rov isions u n d e r C ER C L A  o r  O PA .

N a tu ra l r e s o u rc e  in ju r ie s  m a y  o c c u r  a t s i te s  as  a  re s u lt  o f  re le a s e s  o f  h a z a rd o u s  s u b s ta n c e s  o r  o il. 
T ru s te e s  u se  N R D A s  to  a s s e s s  in ju ry  to  n a tu ra l r e s o u rc e s  h e ld  in  the  p u b lic  tru s t. T h is  is an  
in it ia l  s te p  to w a rd  re s to r in g  in ju re d  re s o u rc e s  a n d  s e rv ic e s  a n d  to w a rd  c o m p e n s a t in g  th e  p u b lic  
fo r  th e ir  lo ss .

CERCLA  and OPA Statutory Authority

T h e  C o m p re h e n s iv e  E n v iro n m e n ta l  R e s p o n s e , C o m p e n s a tio n  a n d  L ia b il i ty  A c t (C E R C L A ) 
p ro v id e s  a  c o m p re h e n s iv e  g ro u p  o f  a u th o r i t ie s  fo c u se d  o n  o n e  m a in  g o a l: to  a d d re s s  a n y  re le a se , 
o r  th re a te n e d  re le a se , o f  h a z a rd o u s  s u b s ta n c e s , p o llu ta n ts , o r  c o n ta m in a n ts  th a t  c o u ld  e n d a n g e r  
h u m a n  h e a lth  a n d /o r  th e  e n v iro n m e n t. C E R C L A 's  re s p o n s e  p ro v is io n s  fo c u s  o n  th e  p ro te c tio n  o f  
h u m a n  h e a lth  a n d  th e  e n v iro n m e n t.  T h e  s ta tu te  a ls o  p ro v id e s  a u th o r i ty  fo r  a s s e s s m e n t  an d  
re s to ra tio n  o f  n a tu ra l r e r.o u rc e s  th a t h a v e  b e e n  in ju re d  b y  a h a z a rd o u s  s u b s ta n c e  re le a s e  o r  
re sp o n se .

T he Oil Pollu tion Act (O PA ) was enacted  in reaction  to the Exxon V aidez oil spill and 
provides a u th o rity  fo r oil pollu tion liability  and  com pensation  as well as fo r the Federal 
governm en t to d irec t a n d  m anage oil spill c leanups. S im ilar to C E R C L A , O PA contains 
au th o ritie s  to  allow  the  assessm ent and  re s to ra tio n  o f n a tu ra l resources th a t have been 
co n tam ina ted  by the d ischarge , o r  th rea ten ed  d ischarge, of oil.

Natural Resources Defined

Both C ER C L A  an d  O PA  define " n a tu ra l resources" b road ly  to include " lan d , fish, 
w ildlife, b io ta , a ir, w ater, g round  w ater, d rin k in g  w ater supplies, an d  o th e r such 
resources..."  Both s ta tu te s  lim it "n a tu ra l resou rces"  to those resources held in tru s t  fo r the 
public , te rm ed  T ru s t R esources. W hile th e re  a re  slight varia tions in th e ir  defin itions, both 
C ER C L A  a n d  OPA s ta te  th a t a  " n a tu ra l resou rce"  is a  resource  "belong ing  to, m anaged 
by, held in tru s t by, ap p erta in in g  to, o r  o therw ise controlled  b y "  the U nited S tates, any 
S tate , an  Ind ian  T ribe , a  local governm ent, o r  a foreign governm ent [C ER C L A  §101(16); 
OPA §1001(20) ].

Damages



N RD  a re  fo r in ju ry  to , d estruc tion  of, o r  loss o f  n a tu ra l resources, including  th e  reasonab le 
costs o f a  dam age assessm ent [C E R C L A  §§101(6); 107(a)(4)(C); O PA  §§1001(5); 
1002(b)(2)]. T he m easure  o f  dam ages is the cost of re s to rin g  in ju red  resources to  th e ir  
baseline condition, com pensation  fo r the  in terim  loss o f  in ju red  resources pend ing  
recovery , and  th e  reasonab le  cost o f a d am ag e  assessm ent [ 43 C F R  P a r t  1 1 ; 15 C F R  P a rt 
990].

EPA's Role: Notification and Coordination

EPA ;s n o t  a  N a tu ra l R e s o u rc e  T ru s te e , n o r  is  it a u th o r iz e d  to  a c t  o n  b e h a lf  o f  N a tu ra l R e so u rc e  
T ru s te e s . R ath er, u n d e r  C ER C L A  and  O PA , EPA  shares w ith  the U.S. C oast G u a rd  the  
general responsib ility  fo r investigating an d  respond ing  to con tam ina tion  by haza rd o u s 
substances o r oil. T he C oast G u a rd  is p rim arily  responsible fo r con tam ina tion  involving 
the  coastal zone inc lud ing  all U.S. w aters sub jec t to th e  tide, the  G re a t L akes, an d  
d eep w ater ports . E P A  is  p r im a r ily  re s p o n s ib le  f o r  c o n ta m in a tio n  o n  la n d  a n d  in la n d  w a te rs .

Natural Resource Trustees

U n d e r  b o th  C E R C L A  a n d  O P A , re s p o n s ib il i ty  fo r  p ro te c tio n  o f  n a tu ra l r e s o u rc e s  fa lls  w ith  
F e d e ra l, S ta te , a n d  T r ib a l T ru s te e s . T h is  is b e c a u s e  n o  o n e  in d iv id u a l " o w n s "  a  n a tu ra l re so u rc e ; 
ra th e r , th e y  a re  h e ld  in  tru s t  fo r  th e  p u b lic .

B oth C ER C L A  an d  O PA  provide a u th o rity  fo r designated T ru stees  to ac t as  N atu ra l 
R esource T rustees on beh a lf o f the public. In  both  C ER C LA  an d  O PA , ce rta in  F ederal, 
S ta te , and  Ind ian  T rib e  officials can be designated  as T rustees. H ow ever, u n d e r  OPA 
foreign governm ents can  also choose officials to act as T rustees.

T rustees have been given responsibility  fo r resto ring  in ju red  n a tu ra l resources. T he two 
m a jo r a rea s  of T*-ustee responsib ility  u n d e r C ERCLA  and  O PA  are :

* A ssessm ent o f  in ju ry  to n a tu ra l resources; and
* R estoration  o f  n a tu ra l resources in ju red  o r  services lost d u e  to a  release o r d ischarge.

T o  m e e t th e s e  ^ p o n s ib i l i t i e s ,  b o th  s ta tu te s  p ro v id e  se v e ra l m e c h a n is m s . T he T ru stees  can 
e ith e r :

* Sue in co u rt to  ob ta in  com pensation from  the potentially  responsib le  p a rties  (PR Ps) for 
NRD and  th e  costs of assessm ent and  resto ra tion  p lann ing ; o r

* C onduct assessm ents o r  res to ra tions in accordance w ith ce rta in  s ta n d a rd s  specified by 
the F ederal governm ent an d  file a claim  fo r re im b u rsem en t from  the T ru s t F und 
established u n d er O PA ; o r

* P artic ip a te  in negotiations w ith PR Ps to ob ta in  PR P-financed o r  P R P -conducted  
assessm ents an d  re s to ra tio n s  o f NRD.

D e ta ils  a b o u t th e se  s ta tu to ry  to o ls  c a n  b e  fo u n d  in  N R D  R e la te d  S ta tu to ry  In fo rm a tio n .



N RD Assessm ents

O n e  o f  th e  p r im a ry  r e s p o n s ib il i t ie s  o f  T ru s te e s  u n d e r  b o th  C E R C L A  a n d  O P A  is to  a s se s s  the 
e x te n t  o f  in ju ry  to  a  n a tu ra l  re s o u rc e  an d  d e te rm in e  a p p ro p r ia te  w a y s  o f  re s to r in g  a n d  
c o m p e n s a t in g  f o r  th a t  in ju ry . A  n a tu ra l re so u rc e  d a m a g e  a s s e s s m e n t  (N R D A )  is  th e  p ro c e s s  o f  
c o l le c t in g , c o m p il in g , a n d  a n a ly z in g  in fo rm a tio n  to  m a k e  th e se  d e te rm in a tio n s . T ru s te e s  h a v e  the  
o p t io n  o f  u s in g  th e  m e th o d o lo g ie s  p re s c r ib e d  b y  th e  D e p a r tm e n t o f  th e  In te r io r  (D O I) , 4 3  C F R  
P a r t  11, o r  th e  D e p a r tm e n t  o f  C o m m e rc e 's  N a tio n a l O c e a n ic  a n d  A tm o s p h e r ic  A d m in is tra tio n  
(N O A A ) , 15 C F R  P a rt 9 9 0 . T h e  D O I  re g u la tio n s  a re  to  a s s e s s  N R D  u n d e r  C E R C L A , w h ile  the 
N O A A  m e th o d o lo g ie s  a re  a p p lic a b le  fo r  N R D A s  u n d e r  O P A . N R D A s  a re  u n d e rw a y  in  a  v a rie ty  
o f  lo c a tio n s ;  m a n y  o f  w h ic h  in v o lv e  o n e  o r  m o re  S u p e r fu n d  s ite s .

T h e  o v e ra l l  in te n t o f  th e  a s s e s s m e n t re g u la tio n s  is  to  d e te rm in e  a p p ro p r ia te  re s to ra t io n  a n d  
c o m p e n s a t io n  f o r  in ju r ie s  to  n a tu ra l re so u rc e s . I f  a  F e d e ra l o r  S ta te  T ru s te e  g o e s  in to  F ed e ra l 
c o u r t  a n d  s u e s  a  p o te n tia l ly  re s p o n s ib le  p a r ty  (P R P )  fo r  N R D  u n d e r  C E R C L A , an  a s s e s s m e n t 
d o n e  in  a c c o rd a n c e  w ith  th e  D O I  re g u la tio n s  is g iv e n  th e  fo rc e  a n d  e f fe c t  o f  a  " re b u tta b le  
p re s u m p tio n "  [C E R C L A  § 1 0 7 (f)(2 )(C )] . I f  a  F e d e ra l, S ta te , o r  T r ib a l T ru s te e  s u e s  a  P R P  fo r 
N R D  u n d e r  O P A , an  a s s e s s m e n t  d o n e  in a c c o rd a n c e  w ith  th e  N O A A  re g u la t io n s  is  g iv e n  a  
r e b u tta b le  p re s u m p tio n  [O P A  § 1 0 0 6 (e )(2 )  ]. T h is  m e a n s  th a t  th e  b u rd e n  o f  p e rs u a s io n  in  c o u r t 
s h if ts  to  th e  P R P . It w ill be  th e  ta sk  o f  the  P R P  to d is p ro v e  th e  T ru s te e 's  a s s e s s m e n t.

N R D  R e s to ra tio n s

U n d e r  C E R C L A , m o n ie s  r e c o v e re d  f ro m  an  N R D  c la im  a re  to  b e  u se d  o n iy  fo r  re s to ra tio n  o r  
r e p la c e m e n t o f  th e  in ju re d  n a tu ra l re so u rc e , o r  fo r a c q u is it io n  o f  a n  e q u iv a le n t  re s o u rc e  
( h e re in a f te r  c a l le d  " re s to ra tio n "  u n le ss  o th e rw ise  n o te d )  [C E R C L A  § 1 0 7 (0 (1 ) ] .  U n d e r  O P A , 
re c o v e re d  s u m s  a re  to  b e  u se d  o n ly  to  re im b u rse  o r  p ay  c o s ts  in c u rre d  b y  th e  T ru s te e  w ith  
r e s p e c t  to  th e  n a tu ra l re s o u rc e s  [ 'A  § 1 0 0 6 (0 ] :  th e se  in c lu d e  c o s ts  in c u r re d  w h ile  c o n d u c tin g  
NRDAs a n d  d e v e lo p in g  a n d  im p le m e n tin g  p la n s  fo r  "the re s to ra t io n , r e h a b il i ta t io n , re p la c e m e n t, 
o r  a c q u is i t io n  o f  th e  e q u iv a le n t ,  o f  th e  n a tu ra l re so u rc e s"  [O P A  § I0 0 6 ( t >]. Any amount in 
excess of these costs must be deposited in the Oil Spill Liability Fund [OPA §1006(0].

R e s to ra t io n  a c t io n s  a re  p r in c ip a l ly  d e s ig n e d  to  re tu rn  in ju re d  re s o u rc e s  to  b a s e l in e  c o n d it io n s , 
b u t m a y  a ls o  c o m p e n s a te  th e  p u b lic  fo r  the  in te r im  lo ss  o f  in ju re d  re s o u rc e s  f ro m  th e  o n s e t o f  
in ju ry  u n til b a s e lin e  c o n d it io n s  a re  re -e s ta b lish e d . R e s to ra tio n  a c tiv it ie s  h a v e  b e e n  s u c c e s s fu lly  
c o m p le te d  a t  s e v e ra l s ite s .

N a tu ra l R e s o u rc e  T r u s te e s  a re  re q u ire d  to  d e v e lo p  a n d  im p le m e n t p la n s  f o r  th e  re s to ra tio n  o f  
n a tu ra l r e s o u rc e s . T h e  T ru s te e 's  p la n s  fo rm  the  b as is  o f  c a lc u la tin g  N R D  fo r  c o u r t  a c tio n s  o r  
c la im s  a g a in s t  th e  C P A  T ru s t  F u n d  [O P A  §§ 10 0 6 (c), ( d ) ( l ) - ( 2 ) ,  1 0 1 2 (a )(2 )  ].



Suzanne: Here are some FAQ's from another EPA site on OPA.

1. Which federal agencies are responsible for im plem enting the Oil Pollution Act (OPA)?

Executive O rder 12777, issued on October 18, 1991, delegated the authority to implement the 
Oil Pollution Act (OPA) to several federal agencies. EPA carries the responsibility for non- 
transportation-related onshore facilities and incidents in the Inland Zone. United States Coast 
Guard (USCG ) has responsibility for marine transportation-related facilities and incidents 
in the Coastal Zone. The Department of Transportation's Office of Pipeline Safety within 
the Research and Special Programs Administration oversees onshore transportation- 
related facilities. The Department of Interior has responsibility for off-shore fixed facilities 
beyond the coastline. The National Oceanic and Atmospheric Administration is responsible 
for natural resource damage assessments relating to oil discharges.

2. How can I report an oil spill?

Spills should be reported immediately to the National Response Center at 800-424-8802. Threats 
of discharges or releases to the waters o f the U.S. should also be reported.

3. What is the definition o f oil?

Oil is defined as oil of any kind or in any form, including petroleum, fuel oil, sludge, oil 
refuse, and oil mixed with wastes other than dredged spoil [40 CFR 112.2 and CW A Section 
3 1 1(a)(1)]. Section 1001(23) of the Oil Pollution Act (OPA) further narrows this definition be 
excluding any substance which is specifically listed or designated as a hazardous substance 
under Section 101(14) o f the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA or "Superfund").

4. Does the Oil Pollution Act (OPA) preempt state laws?

No. The Oil Pollution Act (OPA) Section 1018(a) specifically provides that the OPA does 
not preempt state laws.

5. Who is responsible for cleanup costs incurred under the Oil Pollution Act (OPA)?

Section 1001 (32)(B) o f the Oil Pollution Act (OPA) states that in the case o f an onshore facility, 
any person owning or operating the facility is the responsible party.

6. Who can be ordered to cleanup an oil spill?

EPA can enter into an agreement o r order any person who owns or operates a facility to perform 
a cleanup under Section 3 1 1(c) and/or (e) of the Clean W ater Act (CW A), as amended by the Oil 
Pollution Act (OPA).

7. Where can I find the text of the laws dealing with Oil Spills?



The Oil Pollution A ct (OPA) can be found at h
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T im e l i n e  o f  Exxon Valdez P u n i t i v e  D a m a g e s  L i t i g a t i o n

 I ,itRation Milestones_________________________________________________ _ _ _ _
• Exxon Valdez oil tanker runs aground on Bligh Reef in Prince William Sound, Alaska,

discharging 11 million gallons of toxic crude oil. Within a month, numerous civil suits 
are filed in U.S. District r ourt and Alaska State court for compensatory and punitive 
damages.

■ U.S. District Court initially denies motion for certification of class action, resulting in 
thousands of additional individual lawsuits being filed, mostly in State court.

■ State court grants motion for certification of class action.
■ Exxon removes most of the certified class action cases pending in State court to U.S. 

District Court. These cases are consolidated by the District Court into In re: Exxon 
Valdez Oil Soill Litigation.

■ Cases consolidated in In re: Exxon Valdez Oil Spill Litigation consist of nearly 200 
direct actions on behalf of approximately 5,000 named plaintiffs and five certified class 
actions, with class membership estimated to be in the tens of thousands.

■ U.S. District Court dismisses the first of Exxon's many attempts to avoid punitive 
damages by arguing it is not subject to them as a matter of law.

■ U.S. District Court grants final approval of mandatory punitive damages class.
■ Trial takes place from May 2 -  September 16.

U.S. District Court jury returns a verdict for plaintiffs, finding Exxon liable for punitive 
damages in the amount of $5 billion.
Exxon, and the ship's captain, file 22 post-trial motions seeking, among other things, a 
new trial on the issue of punitive damages.
U.S. District Court denies Exxon’s post-trial motions.
U.S. District Court enters final judgment as to the mandatory punitive damages class in
the amount of $5 billion (paving the way for the appeals process to begin), and stays
execution of the judgment based on Exxon’s posting of an irrevocable letter of credit. 
Exxon seeks entitlement to a portion of the punitive damages award based on secret 
settlement agreements made with a group of seafood processors who agreed to obtain 
the punitive damages on Exxon’s behalf.
Exxon appeals the amended judgment, both as to liability and amount of the punitive 
damages award.
Ninth Circuit affirms original judgment regarding liability for punitive damages but 
vacates the award and remands to the U.S. District Court to reduce the amount of the 
award.
On remand, U.S. District Court concludes that the full $5 billion punitive damages is 
constitutionally permissible but reduces award to $4 billion based on Ninth Circuit's 
direction that the award be reduced.
Exxon and plaintiffs both appeal the reduced award to the Ninth Circuit.
U.S. Supreme Court decides a separate case (State Farm Mutual Auto Insurance Co. 
v. Campbell), revisiting due process issues as they relate to punitive damages.
Prior to hearing the appeal, the Ninth Circuit vacates the $4 billion punitive judgment 
without ruling on the merits and remands to the U.S. District Court to reconsider the 
award in light of the State Farm decision.
Exxon files second renewed motion to reduce the amount of the punitive damages

1
Timeline
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Sant B y : UFA; 
T o : Rap . LttDoux At: 465-4958 907 463 2545; ltar-3-05 3:19PM;

UNITED FISHERMEN OF ALASKA

211 Fourth S tm t , Su m  110 
JUrtMU, Ataafca 00601-1172 

(907) 566-2620 
(907) 463*2543 Fax 

E-Matt: uta9uta-nah.org 
www.uta-ftah.oig

March 3,2005
Representative Ralph Samuels, Co-Chair 
House Resources Committee 
Alaska State Legislature 
State Capitol (Mail Stop 3100)
Juneau AK 99801-1182

Dear Representative Samuels,

UFA represents thirty-one Alaska commercial fishing groups and hundreds o f individual 
fishermen, crew members and related businesses.

United Fishermen of Alaska (UFA) supports HJR 9 as a meaningful statement from the 
State o f Alaska to urge that the United States Congress respect the judicial process and 
refrain from enacting any legislation that would alter the punitive damages awarded to 
more than 32,000 plaintiffs as a resuh o f the 1989 Fxxon Valdez oil spill as finally 
determined by the federal courts.

The sixteen year delay in just compensation has prolonged the economic damage from 
the spill beyond justification. All reasonable positions in this sad episode have received 
due process in courts. Fishermen and communities should be compensated without any 
undue further delay.

We appreciate your consideration and encourage your support of HJR 9.

Sincerely,

Mark D. Vinsel 
Executive Director

CC: Representative (Jabrielle LeDcux

„  „  MEMBER ORGANIZATIONS
Alatka Crab CoaHUon • Alaska Draggvr* Association • Alaska Longhrm Ftaftsmwn’s Attoctotwn • Ammtrong Ksta • Al-aea ProCMtora Association 

Bristol Bay Romtvo • Concemad Arae 1* Fiahamwn • Contain District FWwmwn United • Dougtea island PWc and Chian 
Fishing Vassal Ownam Association • Groundflsh. oflsn • Ksnal Pwrirwula Fnhemwn's Association • Kodiak RagionsiAquaaAuaAMoaatton 

North Pacific FWwrias Association - North Padfc Scattop Cooperative • North** Southeaat RagtenalAqusculura Aaaodstton 
OW Hartior FMmtwi'i  Association * Petersburg Vassal O w m  Association • Prince WHtarn Sound Aquaculture Corporation Pun* Sam* Vassal Ownar Association • Ssstood Producers Cooperative • Southaart Alaska Herring Seinora Marketing Association 

Souineest AJaafca Ragonsi OJva Fmbcrci AaaeeMkm • Soudwest AJaaka Safcraro Association • Southern Soutoasst Raa tonal Aouacuttijre Auooation 
United Catchw Boats -Unted Salmon Association Unlsd Southeast Alaska Gilnatters • Vaidw Fisheries Development AMOdatton

Western Gulf of Alaska Flsharmen

S u p p o r t
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Statement in Support of House Resolution re: Exxon 

To whom it may concern:

Before the 3/24/89 Exxon Valdez oil spill, 43 U.S.C. Sec. 1653 established a Trans- 
Alaska Pipeline Liability Fund (TAPLF), by which vessel owners and operators, if they spilled 
oil that had passed through the Alaska pipeline were strictly liable for damages from the 
discharge, up to $100,000,000.

When the spill occurred on 3/24/89, plaintiffs looked to the Fund as one source o f money 
to pay damages, but brought our primary litigation claims in state and federal court, arguing that 
state statutes, state com m on law theories (such as negligence, trespass and nuisance), and federal 
admiralty law all gave claimants (Fishermen, municipalities, businesses, landowners, etc) rights 
o f action. W e were aware then that 43 U.S.C. Sec. 1653 (c)(9) said specifically that the law that 
established the Fund “shall not be interpreted to preempt the field o f strict liability or to preclude 
any State from imposing additional requirements,” and thus assumed that the existence of the 
Fund legislation, and the Fund itself, should not bar, or hold back our claims.

With increased federal interest in legislation after the spill (which ultimately resulted in 
OPA 90), we were very concerned that the industry would try to interfere with what we viewed 
as our non-Fund existing remedies. We were able to secure a special section in OPA that said, 
"Nothing in this title shall apply to any cause o f action or right of recovery arising from any 
incident which occurred prior to August 18, 1990. Such claims shall be adjudicated pursuant to 
the law applicable at the date of the incident. 33 U.S.C. Sec. 2717(e).” OPA also added some 
good language that we fought for, (and which applied both to future spills and retroactively to 
our case), relating to the right of a municipality or state to recover for additional public services 
(like police and fire services) after a spill, which language countered a legal doctrine based on a 
case called Flagstaff which said that such costs were not recoverable, but had to be passed 
through to taxpayers, and also permitting states and municipalities to recover for lost revenues, 
such as taxes.

As we were pursuing our federal and state claims after the passage o f OPA 90, Exxon 
argued in federal court to Judge Holland that all of those claims had to be pursued first before the 
Liability Fund, even though section 1653 (c)(9) said specifically that it “shall not be interpreted 
to preempt the field o f strict liability or to preclude any State from imposing additional 
requirements.”

In 1992, when it appeared that Judge Holland might require us to present all the claims 
first to the TAPLF before we could proceed on our other claims in federal court, we asked for an 
amendment to the TAPLF legislation which would clarify that the Fund was not the exclusive 
arbiter o f damages from oil spills. Exxon and other oil companies opposed the legislation as it 
was inconsistent with their position in court that at the very least we had to exhaust remedies 
with the Futid before we could pursue court claims.

Matt Jamin
Jamin, Ebell, Schmitt & Mason
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16 years later, pressure mounts to settle spill suit
EXXON VALDEZ: S ta te , federal law yers m u st decid e by n ex t sum m er w h eth er to  seek  
ad d ition al d am ages.
By TOM KIZZ iA  
Anchorage Daily News

(Published: February 27, 2005)

Sf 3te and federal officials in charge of spending Exxon Valdez oil spill settlement funds are pushing 
new efforts to reach "closure" on controversies about environmental damage posed by crude oil, 
some of which still lies buried in the sands of Prince William Sound.

Since the election of Gov. Frank Murkowski in 2002, the oil spill trustees have put some broader, 
long-range scientific projects on hold. Instead, the trustee council has directed Exxon settlement 
funds to studies of herring and other injured species in hopes of writing the final chapter on spill 
damage and the effects of so-called lingering oil.

A key piece of that work has been contracted to a private Seattle consulting firm that normally 
does much of its work for companies accused of pollution. Integral Consulting has $850,000 in 
contracts to weigh conflicting studies by government and Exxon scientists and reach independent 
conclusions on the lingering spill impacts. A state lawyer said the firm is expected to have some 
answers by late summer or fall.

The change in priorities has drawn strong protests from public advisers and scientists, who say 
they don't know what's going on because the council has conducted little open discussion. Some 
critics say they fear the Murkowski and Bush administrations are eager to close the book on a 
resource-development public-relations mess.

T R U S T E E  C O U N C IL  M IS S IO N

The trustee council was formed to oversee restoration of the ecosystem damaged by the 1989 
Exxon Valdez oil spill. The company tanker hit a charted reef and dumped a reported 11 million 
gallons of crude oil into Prince William Sound.

The oil spill trustees say they haven't been secretive. But under fire from their public advisory 
group, which approved a sharply critical resolution last month, they say they are trying harder to 
make their intentions plain. In recent interviews, several trustees said the new priorities are 
necessary in part to address the lingering oil, which only showed up in studies beginning in 2001.

"The lingering oil was something no one contemplated back in '89 when the spill happened," said 
Drue Pearce, the Alaska special assistant for the U.S. Department of the Interior, who holds a 
federal seat on the Exxon Valdez Oil Spill Trustee Council. Pearce said she visited a beach last 
summer with still-sm elly oil buried in the sand and found it "astounding."

Pearce said findings of the Integral Consulting study will be important to state and federal lawyers, 
who must decide by the summer of 2006 whether to seek additional damages of up to $100 million 
from the spiller, now known as Exxon Mobil. The 1991 settlement between Exxon and the state and 
federal governments included a short "reopener" period allowing new claims based on

http://www.adn.com/news/aIaska/v-Drinter/storv/62168Qkn-fiOQi
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environmental harm that was not foreseen at the time.

U N R E S O LV E D  Q U E S T IO N S

That litigation deadline aside, the trustees appear uncomfortable with having unresolved questions 
of environmental damage hover indefinitely over the Sound.

"Maybe (herring) will never recover. But we need to bring closure to that question," said Kurt 
Fredriksson, acting comm issioner o f the Department o f Environmental Conservation and one of 
three state trustees. "We need to get restoration of those resources taken care of, or conclude that 
we cannot."

Scientists involved in past research have questioned the apparent change o f direction, saying the 
new council members were ignoring years o f scientific planning and recommendations from peer- 
review groups. Many were concerned that broader ecosystem research, considered by previous 
adm inistrations the best way to exam ine long-term spill impacts, would eventually be canceled.
The trustees have $106 million left for scientific work from the $900 million civil settlement paid by 
Exxon.

Trustees have recently assured them that the long-range work will continue after th's pause, said 
Brenda Norcross, a University of Alaska marine science professor and co-chairwoman of the 
trustees' scientific advisory committee.

Critics also expressed concern over the Christmas-week firing of the trustee council's science 
director, Phil Mundy, who had helped build the old research program.

"It's very difficult to get all the work done without a science director," Norcross said.

Mundy said he was given no reason except that his firing was ordered by Murkowski's office. 
Trustee council executive director Gail Phillips said she could not discuss the decision because it 
was a confidential personnel matter.

S K E P T IC IS M  A B O U N D S

The council's actions were viewed warily by the advisory committee set up under the settlement to 
ensure public involvement in how the funds are spent. In January, the committee passed a 
resolution branding council actions last August secret and illegal, and calling on the council to 
reconsider its work plan, this time in public.

"I think the controversy is more the secrecy of how they are doing it," said committee member Pat 
Lavin o f the National W ildlife Federation. "We think it's pretty clear the council violated its own 
procedures."

Lavin and others say the push for new priorities has come largely from trustees representing the 
state.

Some question giving the important job o f summarizing past research to an independent firm like 
Integral Consulting.

“They’re a complete outsider to this. I don't think they've got the history to make the judgment," 
said Stan Senner, a longtime science coordinator for the trustee council who is now executive 
director of Audubon Alaska.

http://www.adn.com/news/alaska/v-printer/storv/6216RQ8n-6noms^
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B u t C ra ig  T i l le r y , a n  a s s is t a n t  a t t o r n e y  g e n e ra l f o r  th e  s t a t e  w h o  h a s  b e e n  in v o lv e d  in th e  o il s p i l l 
s in c e  th e  t a n k e r  h it  B lig h  R e e f ,  s a id  i t ’s  th e  r ig h t  t i n e  f o r  an  In d e p e n d e n t  s u m m a r y .

"Y o u 'v e  g o t  th e s e  d is p a r a t e  s tu d ie s . Y ou  d o n 't  h a v e  an  a n a ly s i s , "  T i l le r y  s a id .

S t a c y  S tu d e b a k e r ,  a  K o d ia k  e n v i r o n m e n t a l i s t  w h o  h a s  s e rv e d  n in e  y e a r s  o n  th e  p u b lic  a d v is o r y  
c o m m it t e e ,  is s u s p ic io u s .

" I t h in k  th e re 's  a  m a n d a t e  o n  th e  s t a t e  t r u s t e e s  t o  g e t  th is  th in g  o v e r  w ith , t o  t id y  th in g s  u p ,"  
S t u d e b a k e r  s a id . " T h e y ' r e  t r y in g  to  c le a n  u p  a  PR  m e s s  w ith  E x x o n ."

B u t h e r  fe l lo w  c o m m it t e e  m e m b e r  L a v in  s a id  th e  fo c u s  o n  a n sw e r in g  th e  b ig  rem a in in g  q u e s t io n s  
s e e m s  to  m a k e  s e n s e .

"It's exactly what they should be doing," he said. "My great fear is that, voila, the studies show 
that everything's great. But I have no reason to think that will happen."

LO N G -T E R M  P R O JE C T S

The trustee council, made up of six top bureaucrats from the federal and state governments, has 
spent $375 million on buying and protecting habitat, $176 million to reimburse governments for 
spill response costs, and $173 million on scientific studies.

By the spill's 10-year anniversary in 1999, with echoes of the Exxon Valdez catastrophe growing 
fainter, officials and science advisers were turning attention to planning long-term projects under 
the umbrella of the so-called Gulf Ecosystem Monitoring Program, or GEM. In 2002, most of the 
remaining money, around $87 million, was set aside for GEM studies looking at long-range spill 
impacts in the context of broader changes in the North Pacific. The council now spends between $3 
million and $5 million a year on various studies.

The Bush-Murkowski council began to change course in 2004. An August decision to turn down 
funding for some GEM projects drew a stern complaint from University o f Alaska president Mark 
Hamilton. He said the council had ignored recommendations of staff and science advisers in 
rejecting high-ranked projects by university scientists while funding some that had been 
recommended against.

"Violation of the practices and tenets of science sponsorship which have for generations guided 
successful research in this country -- including peer review, openness, and transparency — puts at 
risk the scientific credibility of not only yourselves as trustees, but the organizations you 
represent," Hamilton wrote the trustees last September.

The state trustees responded with a stout defense of their prerogative, saying their "highest 
priority" was projects with "the most direct and immediate restoration effects" on damaged 
resources and lost services. "While some disappointment is expected among investigators whose 
projects did not receive funding, no reasonable person should conclude a conspiracy exists in the 
process or a mystery surrounds our decisions," the state trustees wrote to Hamilton.

Studebaker came back with a newspaper column saying the council didn't need to rubber-stamp 
projects but did need to explain its reasons. Its failure to do so in August had been "a stick in the 
eye" to those trying to keep public the often-politicized science surrounding the Exxon Valdez spill, 
she said.

Trustee council members are now going further to explain their thinking, saying the attention to
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a s s e s s in g  a n d  r e s t o r in g  d a m a g e  is e s s e n t ia l u n d e r  th e  c o u n c i l's  1 9 9 4  w o rk  p la n .

" F ro m  w h e re  I s it , it w a s  a  n ic e ty  th a t  w e  ju m p e d  to  t o o  q u ic k ly ,"  DEC 'S  F re d r ik s s o n  s a id  o f  th e  
GEM  p ro g ra m . "W e  h a d n ' t  c o m p le t e d  th e  r e s t o r a t io n  w o rk  t h a t  h a d  t o  b e  d o n e ."

H e s a id  a n  a s s e s s m e n t  o f  r e s o u rc e  r e c o v e r y  h a d n 't  b e e n  m a d e  s in c e  2 0 0 2 .  A t t h a t  p o in t , fiv e  
s p e c ie s  a n d  s e v e r a l o t h e r  r e s o u rc e s  w e re  lis te d  a s  s t i ll r e c o v e r in g , w h ile  e ig h t  s p e c ie s  w e re  lis te d  
a s  " n o t  r e c o v e r in g ."

The apparent shift in priorities makes some sense to one prominent oil industry critic, Rick Steiner, 
a marine biologist at the University o f Alaska Anchorage. Steiner, who has pushed government 
officials to stay focused on restoring the Sound, said it is important for the council to not allow its 
endowment to become a "cash cow" for general scientific research.

Steiner said he's worried, however, that the Bush and Murkowski adm inistrations appear hostile to 
reopening spill litigation around continuing effects of the spill, which he contends go far beyond 
sheens leaching into the water from buried oil. He said debating the larger questions in court could 
reflect badly on their efforts to open other areas to oil drilling.

"The last thing they want is discussion of 15-year long-term damage we didn't expect," Steiner 
said.

C O N FL IC T IN G  IN T E R E S T S ?

An example of these conflicting interests, cited by Steiner and others, is that Phillips, who made 
$105,000 last year as the trustee council's executive director, has played a prom inent role in Arctic 
Power, the group promoting oil development in the Arctic National Wildlife Refuge. Last year, 
Phillips was Arctic Power's co-chairman. She recently resigned the leadership position because of 
the complaints, she said, though she remains on the group's board.

"In my mind, it was never a conflict because I had been doing it for so long," said Phillips, a former 
state House speaker and candidate for lieutenant governor. "But I could understand where people 
could have thought it was."

Phillips said the question o f whether to reopen the spill case is up to state and federal lawyers, not 
the trustee council.

Tillery, the assistant attorney general, said government lawyers are seriously exploring the 
potential for a reopener. He would not comment further.

It was Steiner who obtained secret trustee council documents in 2003 outlining the possibilities for 
reopening the case at that point. The documents, featured in a subsequent story in the Wall Street 
Journal, detailed growing scientific concern over lingering oil and cited unanticipated damage to 
pink salmon, sea otters, mussels and harlequin ducks.

"Much, if not all, of the information upon which a claim would be made is generated by the Trustee 
Council’s restoration program," wrote Molly McCammon, Phillips' predecessor, in one o f the secret 
memos.

That was then. Now, said Pearce, vital information for making any such claim is likely to be drawn 
from the analytical study of lingering oil and damaged resources by Seattle-based Integral 
Consulting.

http://www.adn.com/news/alaska/v-printer/storv/6216898n-6fl91 T3V hr mi
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IN T E G R A L  C O N S U LT IN G  ST U D Y

The r  tional consulting firm was first recommended to the state for spill restoration work by 
Murkowski's first DEC commissioner, Ernesta Ballard, who served as a spill trustee until resigning 
last year. Ballard said this month she had worked with Integral on a project for the Ketchikan Pulp 
Co. before joining state government.

According to the company’s Web site, Integral is a specialist in polluted sediments and does much 
of its work for private companies accused of spills -- "potential responsible parties," in the legal 
term. Integral has also been involved in cleanup for government agencies such as the Port of 
Seattle, its Web site said.

The company reported at a January symposium that initial findings show the buried oil continues to 
leach into the environment, but most of the resources "currently" classified as injured are not 
exposed to it, Integral's Web si :e said.

Several calls to Integral officials handling the Alaska project were not returned.

Trustee council meetings are known for the jaw-dropping tedium of discussions about scientific 
appropriations o f tens of thousands of dollars. So it was all the more surprising that there was little 
discussion on March 1, 2004, when the council returned from a lunchtime executive session and 
voted to give $1.5 million to the state Department of Law for research "to fill in gaps related to 
lingering oil."

The motion was made by Jim Balsiger, Alaska administrator for the National Marine Fisheries 
Service, with little discussion, other than to specify that the department should work with federal 
agencies and with Integral Consulting. Ballard seconded.

Assistant attorney general Tillery spoke briefly in sroport, saying the lingering oil was "a cloud 
hanging over us of unfinished business," according to a transcript of the trustee council meeting.

Integral later received a $200,000 contract to study sediments and a $650,000 contract to analyze 
the lingering oil data and provide a fresh assessment of how species have recovered. The latter 
contract also calls for recommendations on monitoring and treatment of old oil, as well as 
"effective communication" to the public of the technical results.

C O N FU S IO N  L IN G E R S

Public confusion about the state ’s intentions has not been helped by turnover among the 
Murkowski administration trustees. In addition to Ballard, who left last October to become a senior 
vice president for the forest products giant Weyerhaeuser, Fish and Game Commissioner Kevin 
Duffy resigned at the end of the year to head the factory trawlers association. Now the third 
trustee, Attorney General Gregg Renkes, has resigned amid conflict of interest allegations involving 
a coal technology company.

Fredriksson said the spill trustees sought to explain themselves with a passage in their annual 
report released this month, which Phillips read aloud when asked about the changes:

"Over the next eighteen months, the Council has determined the need to realign priorities and 
restorative activities, placing focus on critical work required to reach closure in areas of restoration 
related to lingering oil and injured species."

The trustees also acceded to a request from public advisory committee members for more

http://www.adn.com/rews/alaska/v-printer/storv/6216898n-6091 h t m i
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dialogue, Phillips said. The next council meeting, scheduled for June in Cordova, will include time 
for an unprecedented back-and-forth conversation with committee members, she said.

"I th ink most of the trustees would agree we haven't done as great a job of communicating with 
our PAC as we might," Pearce said.

Reporter Tom Kizzia can be reached at tkizzia@adn.com or in Homer at 1-907-235-4244.
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