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“An Act relating to aquatic farming; and providing for an effective date.”
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2005 LEGISLATIVE SESSION Bill Version: CSHB 198(FSH)
(H) Publish Date: 3/21/05

Revision Date/Time (Note if correction): Dept. Affected: Fish and Game
Title An act relating to aquatic Erdu Commercial Fisheries

and providing for an effective dcu Component Fisheries Development
Sponsor Representative Elkins
Requester House Fisheries Committee Component No. 1942

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | | | |

ICHANGEIN REVENUES ( ) | | | | |

FUND SOURCE (Thousands of . ars)
100? ederal Receipts

1003 GF Match

1004 GF

1005 GF/Program Reo pts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: __ 1o
Mark this box (X) If funding for this bill is included in the Governor's FY 2006 budget prorosal:

POSITIONS
Full-time
Part-time
Temporary

JANALYSIS: (Attach a separate pago if r >c”ssary)

one 465-6137
Date/..me 3/17/05 1:26 PM

Prepared by: Sarah Gilbertson
Division Legislative Liaison

Approved by. Acting Commissioner Wayne Regelin Date 3/17/2005

Agency Alaska Department of Fish & Game

(Revised 12/2003 OMB) Page lof 1
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FRANK H. MURKOWSKI
GOVERNOR
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March 15, 2005

Representative Jim EIlkins
Room 416

State Capitol

Juneau, AK 99801

Dear Representative Elkins:
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Mission Statement To develop, expand, ami enhance

Southeast . L A
1s new and existing dive fisheries In Southeast Alaska
i A Alaska

R Regional
D Dive Julie Decker, Executive Director
. i Box 2138, Wrangell, AK 99929
F Fisheries Ph: 907-874-3110; Fax: 907-874-4270
A Association mfo@sardfa.org

www.sardfa.org

Co-Chairs of the House series Committee
Representative GabrielL h noux
Representative Bill Thova

March 16, 2005
RE: Supportfor HB 198 / SB 126 - Aquatic Farming

Dear Representatives LeDoux and Thomas,

I am writing on behalf of the Southeast Alaska Regional Dive Fisheries Association
(SmRDFA) to support HB 198 / SB 126, companion bills related to aquatic farming.
SARDFA is a non-profit, economic development corporation whose mission is to develop,
expand and enhance new and existing d've fisheries in Southeast Alaska. SARDFA's
Board of Directors represents the commercial harvest divers, processors, and
communities of Southeast. Currently, three dive fisheries exist in Southeast: sea
urchins (80 permit holders), sea cucumbers (330 permit holders), and geoducks (80

permit holder*".

Over the past six years, there has been a deep controversy over which group has the
right to harvest the wild stocks of geoducks on farm sites: farmers or fishermen. Judge
Thompson ruled that insignificant wild gsoducks could be taken by farmers, and
significant stocks, or those that woulo "attract and support a dive fishery”, could be

taken by the common property oive fishery.

Last April, the Alaska Supreme Court upheld the Thompson ruling, but further stated
"the department lacked statutory authority to give aquatic farmers exclusive rights to
the existing wild stocks". Since then, SARDFA has worked with the State and the
farmers f2 compromise on an acceptable implementation of the Courts’
rulings. HB 198/ SB 126 are the resultofthat work.

HB 198 / SB 126 are necessary for three reasons. First, this legislation will give the
department the statutory authority to allow aquatic farmers to harvest insignificant wild
stocks on sites. Second, this legislation will end confusion for farmers, the department,
anc the courts regarding approval or denial of future farm applications. Third, this
legislation will deal with the mess leftover by inconsistent decisions regarding the siting


mailto:mfo@sardfa.org
http://www.sardfa.org

of the current 20-30 geoduck farm permits by allowing fanners who have already
planted on sites, which may contain more than an insignificant amount of wild stocks, to
harvest those stocks and pi,y "reasonable compensation™ to the state as a levy.

SARDFA understands the farmers also support this legislation, but would like to see the
bill amended to specify the amount of ‘reasonable compensation' (Section 3, line 19).
SARDFA does not believe it ir necessary to set this "reasonable compensation™, or levy,
in statute. As the Department of Law has explained it, the State is approaching the
development of this particular resource in a completely new way with this levy and
SARDFA believes it would be more practical to allow flexibility to the Department of Fish
and Game (ADF&G) to set the levy in regulations.

h. -vever, if the Legislature believes it is necessary to fix the levy in statute, SARDFA
strongly encourages the Legislature to set the levy as high as possible.
SARDFA believes the higher the levy is, the smaller the net profit to hie farmer will be,
and consequently the lesj incentive there will be to the farmer to poach wild geoducks
from off of farm sites. Poaching of geoducks by licensed farms in remote areas of
Alaska Is a serious concern for SARDFA. Geoduck poaching has been a big problem for
the State of WA, as a quick search on the Google web site will show you. Proper
enforcement of farm site boundaries relative to the harvest of wild stock is highly
unlikely for farmers operating 365 days per year. In other words, what's to stop a
farmer from sliding down the beach a half mile from his farm site to harvest wild

geoducks, making a substantial profit?

The Alaska Shellfish Growers' Association (ASGa) agreed to a compromise with SARDFA
last spring. Part of that compromise states: "In the event a site contains more than
12,000 pounds (of geoducks), the farmers would be allowed to harvest everything, but
the net proceeds from anything over the cap (12,000) would go to the state's general
fund. In other words, the farmer would be allowed to harvest and sell the 'overages’,
but would be required to give any sales proceeds over direct harvesting, transporting
and processing expenses to the general fund” (see attached compromise). Although
this agreement does not state the exact rate of levy, the essence of the agreement is
that there should be N0 net profit by farmers on wild stocks that are considered

significant, or common property resource.

Farmers have suggested setting the levy at 30% of the average ex-vessel value (or price
paid to fishermen) during the most recent commercial fishery. However, farmers are
not fishermen. Farmers are a combination of fishermen and processors, and will receive
a price similar to the first wholesale value that processors in the geoduck fishery receive.
Therefore, if the levy is based on the ex-vessel value, the rate should be higher to

reflect the difference between the values.

In comparison, the last geoduck auction held by the State of Washington (WA) on
January 6, 2005, saw high bidders pay the State of WA an average of $6.61 per pound
for the right to harvest wild geoducks. If an average first wholesale value for live
geoducks was approximately $8 per pound, the "compensation™ paid *othe State of WA
for wild geoducks would be 82.6% of the first wholesale value. SARDFA recommends
setting the levy at 80% of the average ex-vessel value of the most recent commercial



fishery, which is one step below the ' Resale value and would properly allow for
fluctuations in the market.

The most important concept to remember when discussing the rate of levy is that a
higher rate will give less incentive to farmers to poach geoducks.

Thar.k you for your time and consideration. SARDFA supports passage of this bill in its
current form.

Sincerely,

Members of:
Southeast Conference
United Fishermen of Alaska
Pacific Coast Shellfish Growers Assoc.
Interstate Shellfish Sanitation Conference

Julie Decker, Executive Director

Cc: Senator Bert Stedman

Representative Jim Elkins

Alan Austerman, Governor's Fishei ies Policy Advisor
Tim Barry, Aid to Senator Stedman

Jim Van Horn, Chief of Staff, Rep. Elkins
David Bedford, Deputy' Commissioner, ADF&G
Sarah Gilbertson, Legislative Liaison, ADF&G
Rodger Painter, Vice-President, ASGA

Mark Vinsel, Executive Director, UFA

Bobby Thorstenson, President, UFA

Board of Directors, SARDFA



A Joint Letter of Agreement between
the Alaskan Shellfish Growers Association and
the Southeast Alaska Regional Dive fisheries Association

Dear Alaska Policymakers:

The Alaskan Shellfish Growers Association (ASGA) and Soutlie ist Alaska
Regional Dive Fisheries Association (SARDFA) agree to the following package of
statutory and regulatory changes to resolve long-standing controversies over how the
state should deal with “standing stocks” c f geoduck cirms on aquatic farm sites.

Both organizations are committed to supporting the implementation of the
provisions of the agreement, including the passage of legislation and adoption of
regulations.

We urge quick action in approving the legislation and adopting the regulation
necessary to carry out the agreement.

ASGA vice president SARDFA executive direc*or

Shelfish grower and diver
agreement



Description of ASGA-SARDFA Compromise

rhe Alaskan Shellfish Growers Association (ASGA) and Southeast Alaska
Regional Dive Fisheries Association (SARDFA) have reached agreement on a package of
statutory, regulatory and administrative actions to resolve the long-standing controversy
of how to handle nature’ stocks of geoduck clams on new aquatic farm sites.

The agreement was reached in the wake ofan Alaska Supreme Court decision that
already has resulted in the closure of geoduck fanning operations near Ketchikan and cast
a legal cloud over most other existing littletk.ck and geoduck farming operations.
Complicating the issue is that seed purchases by the closed geoduck operations are
considered vital to the viability of the shellfish hatchery in Seward.

While this agieement was negotiated directly by divers and farmers, it also has
I>een endorsed by the parties involved in the original lawsuit and the Murko ski
Administration. Here are elements of the agreement.

How the “Standing Stock” Issue is Resolved

The Supreme Court said current statutes do not provide the Alaska Department of
Fish and Game clear authority to allocate any standing stocks of geod’ ck clams to
aquatic farmers. While the decision was directed at geoducks, it has clear implications
for other species, such as littleneck clams.

Statutes would be amended to allow aquatic farmers to select sites with
“insignificant” amounts of wild stocks, essentially codifying a an earlier superior court
decision. This would be defined in statute as an amount less than what it would take to
support a commercial fishery. ADF&G would further define what “insignificant” means
in regulation.

How Existing Farms will bt Affected

Existing geoduck farms would be allowed to continue operations, but would have
to meet the provisions of the new statute and accompanying regulations.

How the State Will Determine How Many Clams are on a Farm Site

Population surveys will be conducted by the state or by the applicant with state
oversight. The surveys will require a high confidence level to increase accuracy. The
fanner will be required to pay for the surveys.

How Harvests of Standing Stocks will be Managed

The agreement would define “insignificant” as less than 12,000 pounds of
geoduck clams per farm site. Harvests by farmers would be “capped” at 12,000  rnds.
If the amount of standing stocks exceeds the 12,000-pound cap, the farmer would t>e able
to continue harvesting to clear the sites for future crops, but the “net proceeds” of such
sales would go into the state general fund.



SARDFA-ASGA Compromise

1. Insignificant populations of geoducks would be defined as 12,000 pounds or
less.

Legislation must provide ADF&G with the authority to allow formers ability to harvest
insignificant populations of wild stocks on form sites. The language should be added to

16.40.100 Aquatic Farm and Hatchery Permits.

2. Harvest of standing stocks of geoducks would be limited to no more thtn
12,000 per form site.

This cap could be imposed by regulation as long as the language added to AS 16.40.100
gives ADF&G the ability to limit harvests by fanners.

3. Is the event a r*e contains more than 12,000 pounds, the farmers would be
allowed to harvest everything, bat the net proceeds from anything over the
cap would go to the state’s general fluid. In other words, the fanner would
be showed to harvest and sell the uo erages,” hut would he required to give
any sales proceeds over direct harvesting, transporting and processing
expenses to the general fund.

If net sales proceeds of overages are to flow into the state treasury, it will require some
authorizing language in statute. While the funds could not be dedicated to support
activities such as geoduck development programs, ASGA will work with SARDFA
annually to ensure the legislature allocates the funds accordingly.

4. Surveys used to determine whether a proposed geoduck /arm site contains
1..O00 pounds of standing stocks would use a mid-point rather than lower
be 'ind estimate. This standard also should be applied to the commercial

fishery.

This is designed to increase the accuracy of the surveys and prevent the approval of sites
with more than the 12,000-pound cap. This can be accomplished in regulation with no
statutory changes necessary. However, it is uncertain whether ADF&G managers will
agree to shirt survey confidence levels foi fishery managemen; of geoducks.
ADF&G deputy commissioner David Bedford did agree the department would work with
SARDFA to study ways to improve survey accuracy.

5. Existing geodnck aquatic farm permit holders should be “grandfathered in,
but should be held to the cap.

The goal is to ensure existing permits would be valid, but permittees would be held to the
12,000-pound cap. Harvests that occurred prior to the legislation would not be counted
toward the 12,000-pound limit.



Amendment to HB198
Offered in the House Resources Committee
Bv Representative Elkins
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