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f \ l a s k c  S t a t e  M e d i c a l  A s s o c i a t i o n

4107 Laurel Street • Anchorage, Alaska 99508 • (907) 562-0304 • (907) 561-2063 (fax)

April 19, 2005

Honorable Lesil McGuire and 
House Judiciary Committee 
Alaska State House 
State Capitol, Room 120 
Juneau, AK 99801

Re: SB 67 -  Medical Liability Reform

Dear Representative McGure and House Judiciary Committee Members:

The Alaska State Medical Association (ASMA) represents physicians statewide and is primarily 
interested in ensuring that Alaska’s citizens have access to high quality health care. ASMA strongly 
supports SB 67, which provides for meaningful medical liability reform and urges you to support it 
as well.

SB 67 establishes a $250,000 maximum for the unquantifiable damages known as non economic 
damages. Non-economic damages are also known as “pain and suffering” damages. SB 67 does not 
limit the quantifiable economic damages such as lost wages, and post and future medical care costs. 
(SB 67 defines economic damages, which are not currently defined in Alaska statutes.)

ASMA asserts that enactment of SB 67 will provide for equitable and more predictable settlements in 
medical injury cases. The result will be a more stable professional liability insurance marketplace 
and, most importantly, will help us recruit physicians to help fill our chronic shortage of physicians.

The American Academy of Actuaries® has stated that medical liability reform establishing a 
$250,000 limit is imperative in stabilizing the physician professional liability insurance marketplace. 
A recent study® of medical students found the legal environment and the availability of affordable 
liability insurance plays a majo1 part in a graduate’s decision as to where to set up practice.

Access to medical services is limited in much of the state. Alaska has one of the smallest numbers of 
physicians per capita in the country. An American Medical News story pertaining to the special 
Medical payment reform for Alaska noted our precarious situation: “Alaska has long ranked among 
the worst states in terms of physician supply. In 2002, the state had fewer than 1,350 doctors in 
private practice and another few hundred in the military or other government posts.. .only six states 
had a lower doctor to patient ratio.”® This data indicates that to reach the national average, Alaska 
would need about 500 more actively practicing physicians. This determination is further 
substantiated in Molly Southworth, MD, July 2004 Masters of Public Health Thesis, titled “Alaska’s 
Physician Workforce: An Overview, a Summary of Training Background, and the Impact of the 
WWAMI Program”.® Exacerbating the problem is the aged physician workforce. ASM A’s database 
shows nearly 50% of our physician workforce over age 50. Dr. Southworth’s Thesis® as well as 
Leslie Gallant of the State Medical Board® further validates that fact. The Providence Alaska 
Medical Center confirmed in its 2002 study that physicians in its service area were getting older and 
highlighted immediate acute shortages in psychiatrists, surgeons, and general internists, among



Further exacerbating the recruiting challenges for us is the predicted national shortage of doctors. 
US News and World Report, in an article appearing in its January 31, 2005 edition®, reported a 
predicted national shortage of physicians by 2020 of between 90,000 and 200,000.

The recruitment challenge is the main reason medical liability reform is so important to Alaska. 
Unfortunately, the state does not have the capacity to “grow” its own physicians. Alaska has no 
medical school, and of the small number of students graduating annually from the WWAM1 
program, some do not return to practice. Likewise, the state’s lone residency training program is 
small. Alaska is, and will continue to be a net importer of doctors. As such, we have to compete 
with other states facing physician shortages, a competition that is influenced significantly by the 
slate’s medical-legal practice enviionment.

ASMA asserts that SB 67 is a critical element in helping us improve our practice environment so as 
to help in physician recruitment. Well trained physicians in sufficient numbers are ASMA’s greatest 
concern so that all Alaskans have access to high quality care when it is needed. Alaskans need and 
deserve local health care without having to be flown out of state for treatment.

ASMA urges you to support SB 67.

others.® In 2002, the total shortage identified in p rim a rily the Anchorage bow l area totaled about
200. The Providence study was updated fo r 2005 and projected the physician workforce needs to
2009.® The Shortage in 2005 is s till at around 200, w ith a projected shortage in 2009 o f 261.

Sincerely,

By: Paul Worrell, MD President
For: The Alaska State Medical Association

cc: Senator Ralph Seekins
Representative Tom Anderson, Vice Chair 
Representative John Coghill, Jr.
Representative Nancy Dahlstrom 
Representative Pete Kott 
Representative Les Gara 
Representative Max Gruenbcrg, Jr.

Footnotes:

©  Issue Brief, American Academy o f Actuaries. “M edical M alpractice Tort Reform: Lessons from the 
States", Fal!, 1996, p. 4.

©  “AMA Survey: M edical S tudents’ Opinions o f the Current M edical Liability Environment: American 
Medical Association Division o f M arket Research and Analysis, N ovem ber 2003

©  “M edicare Law Aims to Bring Alaska Physicians in from the C old.” AM News, 1/19/2004.
©  “A laska’s Physician W orkforce: An Overview, A Summary o f  Training Backgrounds, and the Impact of 

the W W AM I Program ”, M olly B. Southworth, MD, 7/2004, M asters o f  Public Health thesis, pp 26-33.
©  See Southw orth© , pp 12-14.
©  “Shingle Shortage?", Anchorage Daily News, Ann Potempa, 9/3/2002
©  “Physician W orkforce A nalysis”, Providence Health System Alaska, N ovem ber 2002, pp 17-18.
®  “PAM C Physician Supply and Physician Need Estimate: Sum m ary”, Providence Alaska Medical 

Center, February 2005.
©  “Doctors Vanish From View”, US News and W orld Report, K atherine Hobson, 1/31/2005



Testimony to H ouse Judiciary Com m ittee on CSSB 67 on Medical Liability Reform
By: Rod Betit, President Alaska State Hospital & N ursing Home Association

Madam Chair, members of Che Committ », I am offering this testimony on behalf of the 
membership of the Alaska State Hospital & Nursing Home Association. ASHNHA's 
membership includes all but one of the 31 hospitals ai.J nursing homes throughout the State.

ASHNHA's m embers strongly support SB 67. Why?

Passage of SB 67 is important to protecting each Alaskan's ACCESS to needed physician care, 
particularly OB services and other specialty care including psychiatry, allergy/immunology, 
neurosurgery, rheumatology, cardiology and gastroenterology.

Some communities are already facing a shortage of physicians in these areas, and more will 
experience this in the years ahead if medical liability changes are not forthcoming.

My members believe passage of this bill will better balance the individual's non-economic 
damage entitlement with the need for physician access for all members of a community.

This change in State law will still leave each injured individual with full financial compensation 
for economic and punitive damages while preserving an insurai.ee market that has only two 
carriers currently offering coverage It) Alaska physicians.

Why do we need to Act Now?
Medical liability premium increases are a major factor contributing to the shortage of physicians 
in the state. A look at the numbers for Alaska is telling enough, but underneath those numbers 
it is even more worrisome because it does not reflect those physicians who limit their practice to 
that which their insurance will cover.

A good example of what happens when high premiums and scope of practice collide is a family 
practice physician in Soldotna who could not afford to handle prenatal care and delivery 
because of the added liability cost. This "practice shrinking" is happening in other 
communities and with other physician specialties. My members could give you more details.

Where physicians could get coverage for a broader scope of practice, some cannot afford to do 
so. Unlike other free market enterprises, physicians cannot raise their fees enough to offset the 
financial impact of dramatic increases in premiums.

This is largely because so much of their business is reimbursed by government programs 
(Med are & Medicaid) which do not automatically respond to fee increases, or provided for no 
reimbursement at all due to bad debt or charity care (approximately 20% of Alaskans are 
uninsured at this time).

Rod Betit Page 1 April 19, 2005



Testimony to House Judiciary Com m ittee on CSSB 67 on Medical Liability Reform
By: Rod Betit, President Alaska State Hospital & N ursing Home Association

The population forecast for Alaska versus expected growth in physicians adds even more 
concern to this picture:

Consider these Facts:
□  The to ta l popu la tion of Alaska is pro jected to grow 28% by 2020. This is in add ition to 
62% grow th between 1980 and 2000.

□  The popu la tion over 65 is pro jected to grow 109% by 2020. This is in add ition to 229% 
grow th in th is age group between 1980 and 2000. Note Table be low .

□  In 1998 Alaska ranked 47th in the number o f hosp ita l beds per 100,000 popu la tion and 
49th in the number o f nursing home beds fo r people 65 and older. Yet Alaska w ill be 
experiencing the greatest grow th rate in the age group that most requires services in 
these complex environments dependent on a w ide range o f physic ian spec ia lis ts .

POPULATION PROFILE
Projected percentage change in totci 

population # population 45 + year, oi age.
1080-2000 & 20010-2020

TotcJ popokrtkrn reputation 6S + yeanofage
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Testimony to House Judiciary Com m ittee on CSSB 67 on Medical Liability Reform
By: Rod Betit, President Alaska State Hospital & Nursing Home Association

What can we expect for Alaska in terms of physicians/100.000 population to serve this growth 
in population in the years ahead? Here is what the federal government predicts for Alaska.

H e a l t h  pro fess io n s
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Based on these numbers, Alaska's low representation of physicians to every 100,000 population 
is not expected to improve, yet we will clearly require more physicians per 100,000 in key 
specialty areas because we will have the fastest growth in seniors of any where in the country.

Summary:

□ Alaska is already experiencing serious trouble retaining and attracting physicians, and the 
situation will get worse without your intervention to help stabilize the medical liability market.

□ Growth in Alaska's population, particularly the elderly, will far outstrip growth in the 
number of physicians available to meet this need.

Rod Betit Page 3. April 19, 2005



Testimony to H ouse Judiciary Com m ittee on CSSB 67 on Medical Liability Reform
By: Rod Betit, President Alaska State Hospital & N ursing Hom e Association

□ The elderly consume at least 2/3rds of all public spending in Medicare and Medicaid because 
they have chronic conditions, serious prolonged illnesses that are expensive to treat, and rely on 
an average of 5 medications to address their medical problems.

□ Alaska will not only need many more physicians in the years ahead but we will need more 
physicians in specialty fields than any other state. This will not occur in my members view 
without addressing the medical liability insurance market in Alaska.

□ Alaska does not have a medical school or a large residency program so we must keep our 
physicians in practice as long as possible, and create a fairer medical liability environment to 
attracting new physicians from outside the State.

For these reasons ASHNHA strongly encourages your support of SB 67.

We believe the narrow nature of this legislation addressing just the non-economic damages cap 
will go a long way to demonstrate that the State is committed to injured patients receiving fair 
compensation, but that we are also concerned about insuring a viable environment in which all 
Alaskans will be able to have timely access to a physician in the years ahead.

Contact Info;
Rod Betit, P residen t
A laska State H ospital & N ursing  H om e A ssociation 
426 M ain St, Juneau  AK 99801 
907 .,86-3881 
rbeti t(» a shn ha .com

Rod Betit Page 4 April 19, 2005



Metro Intergroup Communications REGION__________
136 11th Street, S.E.
Washington, D.C. 20003

AK MLQ 05:01 
March 8-10, 2005

Interviewer:__________________________Interview Date:_______________

Length o f Interview:_________________  Phone#: (907)_____
(be accurate to the minute)

Gender of 1. Male Name o f Respondent:
Respondent: 2. Female

Hello, my name is ________________________________ , and I'm from Metro Intergroup Communications,
a national research firm. We're conducting a public opinion survey and I'd like to talk to the youngest man, 
age 18 or older, who is at home right now. (IF NO MALE, ASK TO SPEAK TO THE YOUNGEST 
WOMAN, AGE 18 OR OLDER WHO IS AT HOME. WHEN RESPONDENT IS SELECTED:) 
We're not selling anything and I won't ask you for a contribution or donation.

1. First, are you c r  rently a resident o f the State o f Alaska, or not? (If "NO", ask to speak to
someone else in the household who is a resident of Alaska.)

1, Yes/100% Go to 02
2. No We need to talk to people who are residents of

Alaska. Would anyone else in the household
3. Don't Know qualify? (If "YES", return to Introduction.

If "NO", Terminate.)

2. And for this survey, I need to know if you are registered to vote at this address we're now calling, 
or not? (If "NO", ask to speak to someone else in the household w-ho is a registered voter.)

1. Yes/100% Go to 03
2. No We need to talk to people who are registered

voters. Would anyone else in the household
3. Don't Know qualify? (If "YES", return to Introduction.

If "NO", Terminate.)



3. Tell me please, how long you've been a resident o f Alaska. Is it... (Read List).

1. All your life/25%
2. More than 20 years/33%
3. Between 10 and 20 years,/23%
4. Between 5 and 10 years/11%
5. Between 3 and 5 years/3%
6. Between 1 and 3 years, or/3%
7. Less than 1 year./2%
8. Refused (VOL.)/l%

4. What is your overall opinion about the way things are generally going here in Alaska? Would you 
say things are generally going in the right direction, or do you feel things are pretty seriously off 
on the wrong track?

1. Right direction/58%
2. Wrong track/27%
3. Can’t Say/15%

5. Generally speaking, how would you rate the job Frank Murkowski (mer-COW-ski) is doing as 
Governor? Do you strongly approve; somewhat approve; somewhat disapprove; or strongly 
disapprove o f the way he is handling the job o f Governor?

1. Strongly Approve/8% 3. Somewhat Disapprove/20%
2. Somewhat Approve/41% 4. Strongly Disapprove/19%

5. Can’t Say/11%

6. Would you say the quality o f  health care you receive today is better than; about the same; or 
worse than the health care you received, say 10 years ago?

7.

r
1. Better/31% Go to Q8 (NEXT P A G E 1 -------------------- ------ ►
2. About the same/40%
3. Worse/23% Go to Q8 (NEXT PAGE) ------ ►
4. Can’t Say/6%

IF “ABOUT THE SAME” IN 06, ASK: Is that eenerallv good or generallv had?

1. Generally Good/80%
2. Generally Bad/11%
3. Can’t Say/9%



8. Ia s k  o f  e v e r y o n e I And would you say the value you get for your health care dollar is 
better; about the same; or worse than it was say 10 years ago?

1. Better/14% 3. Worse/47%
2. About the same/32% 4. Can’t Say/8%

9. How frequently would you say you hear or read about medical errors and patients who have 
been injured during medical treatment -  quite frequently; fairly regularly; occasionally; hardly 
at all; or not at all?

1. Quite Frequently/8% 4. Hardly At All/25%
2. Fairly Reguiarly/10% 5. Not At All/4%
3. Occasionally/52% 6. Can’t Say/1 %

10.

11.

Are you aware o f the on-going debate about medical malpractice liability and medical malpractice 
insurance costs for doctors, or not?

Vps/MQ/,.
2. No/36%
3. Can’t Say/1%

fin In Q11
Go to Q12

[IF YES. IN 010 . ASK: Whom do you feel is most to blame for these medical malpractice 
insurance problems? Please choose the one -  only one -  you feel is the one most to blame. 
(READ LIST) (ACCEPT ONLY ONE RESPONSE)

ROTATE

I. Doctors and Hopitals,/17%
2. Insurance Companies,/21%
3. Injured Patients,/5%
4. Juries,/3%
5. Lawyers who represent Injured Patients,/33%
6. Politicians, or/4%
7. Lawyers for Doctors and Hopsitals,/5%
8. Can’t Say (DO NOT READ)/11%

12. ASK OF EVERYONE Please tell me if you think that health care providers overall are doing 
an excellent job, a good job, only a fair job, or a poor job at preventing medical errors and 
promoting patient safety?

1. Excellent Job/9% 3. Only a Fair Job/20%
2. Good Job/63% 4. Toor Job/5%

5. Can’t Say/4%



The cost to have malpractice insurance coverage that doctors and nurses in Alaska have to pay has been 
going up at a considerate rate in recent years. Let me read to you some reasons others have told us are 
the cause o f these high malpractice insurance rates on dotors and nurses. After each please tell me if 
you fee' it is a major reason, a minor reason, or NOT a reason for these increases in malpractice 
insurance.

ROTATE A Major 
Reason

A Minor 
Reason

Not a 
Reason

Can’t
Say

13. State Government not passing necessary laws that 
would reduce frivolous malpractice lawsuits.

38% 38% 18% 6%

14. Juries awarding excessive amounts o f money to 
patients in malpractice cases.

50% 35% 10% 5%

15. More medical errors or mistakes by Doctors. 29% 47% 16% 8%

16. Patients and their lawyers filing frivolous lawsuits 
against doctors for financial gain.

60% 30% 5% 5%

17. Do you think many doctors; some doctors; or a very' few doctors here in Alaska are practicing 
defensive medicine by performing additiona: tests or procedures that are not necessary to 
protect themselves from frivolous lawsuits?

1. Many/13% 3. Very few/25%
2. Some/43% 4. None (VOL.)/3%

5. Can’t Say/15%



For the following please tell me if  you are very concerned; somewhat concerned; not too concerned; or 
not at all concerned that the increasing malpractice insurance costs and the ability to get malpractice 
insurance for doctors and nurses here in Alaska will lead to each o f these possible outcomes for you 
and your family. The first one is ...(READ QUESTIONS AND REPEAT ANSWER SET FOR 
THE FIRST FT.W)

ROTATE

Not At
Very Somewhat Not Too All Can’t

Concerned Concerned Concerned Concerned Say

18. That you’ll have to pay more for 
healthcare or health insurance.

42% 44% 10% 4% 1%

19. You won’t be able to afford health 
insurance coverage or necessary 
health care.

45% 34% 15% 5% 1%

20. You’ll have trouble finding a 
doctor when you need one.

26% 40% 27% 7% 1%

21. Your current doctor will stop 
practicing or move out o f the 
state.

24% 31% 34% 10% 2%

22. You’ll have a more difficult 
time getting specialized care 
when you need it.

29% 43% 19% 8% 1%

23. Do you think many doctors; some doctors; or very few Alaskan doctors have stopped providing 
certain complex or high risk medical services or refused to treat patients with serious illnesses 
to protect themselves from frivolous lawsuits.

1. Many/7% 3. Very few/30%
2. Some/41% 4. None (VOL.)/3%

5. Can’t Say/19%

24. There is bill right now in front o f the legislature that would put a cap or a limit on what is 
called non-economic damages o f more than $250 thousand dollars in medical malpractice 
cases. Non-economic damages are usually referred to as getting money for pain and 
suffering. First o f all are you aware there is an effort to pass this, or not?

1. Yes/43%
2. No/53%
3. Can’t Say/4%



25. Again, this legislation calls for putting a limit o f $250 thousand dollars on medical
malpractice cases for non-economic damages, for pain and suffering. The bill would still 
allow people to be awarded damages for the full amount for monetary losses -  for past and 
future medic il expenses, past and future earnings, loss o f employment: all cost associated 
with any medical accident. Generally would you say you strongly favor; somewhat favor; 
somewhat oppose; or strongly oppose this legislation that would put a limit o f  $250 
thousand dollars on suing for non-economic, pain and suffering damages?

1. Strongly Favor/30% 3. Somewhat Oppose/17%
2. Somewhat Favor/30% 4. Strongly Oppose/11%

5. Can’t Say/12%

Here are some statements others have told us about this problem. Ailrr each please tell me if you 
strongly agree; mostly agree; mostly disagree, or strongly disagree with each statement. The first 
one is...

(ROTATE Q26-Q31)
26. The national medical malpractice crisis is affecting us and our healthcare needs here in 

Alaska.

1. Strongly Agree/29% 3. Mostly Disagree/13%
2. Somewhat Agree/45% 4. Strongly Disagree/2%

5. Can’t Say/10%

27. Having the legislature pass legislation that will lower the current limits on non-economic, 
pain and suffering damages to $250 thousand dollars in medical malpractice cases will be 
in the best interest o f Alaska.

1. Strongly Agree/29% 3. Mostly Disagree/15%
2. Somewhat Agree/34% 4. Strongly Disagree/8%

5. Can’t Say/15%

28. Limiting monetary awards for non- economic pain and suffering damages to no more than 
$250 thousand dollars will help to control health care costs here in the state.

1. Strongly Agree/29% 3. Mostly Disagree/16%
2. Somewhat Agree/33% 4. Strongly Disagree/8%

5. Co .Say/15%



29.

30.

31.

If medical malpractice lawsuits aren’t controlled, it’s going to damage our cities, 
communities, and villages as we lose our doctors because they can’t afford to pay their 
medical malpractice insurance.

1. Strongly Agree/29%
2. Somewhat Agree/37%

5. Can’t Say/12%

3. Mostly Disagree/16%
4. Strongly Disagree/7%

Setting a limit o f $250 thousand dollars on non-economic damages -  for pain and suffering -  will 
help promote quicker settlements.

1. Strongly Agree/29%
2. Somewhat Agree/35%

3.
4.

Mostly Disagree/13% 
Strongly Disagree/6%

5. Can’t Say/18%

Alaska really does have a critical shortage of nurses and doctors.

1. Strongly Agree/30%)
2. Somewhat Agree/36%

3.
4.

5. Can’t Say/15%

Mostly Disagree/16% 
Strongly Disagree/2%

Let me go through some facts for you. After each please tell me if you find it to be a very convincing 
reason to be in favor o f putting a $250 thousand dollar limit on pain and suffering in medical malpractice 
lawsuits; it is somewhat o f a convincing reason; not convincing at all; or it would have no affect on you. 
The first one is...

32. Alaska is one of the most expensive state’s in the nation for doctors to practice medicine. Is this a 
.. (READ LIST)

1. A very convincing reason,/27%
2. Somewhat o f a convincing reason,/40%
3. Not convincing at all, or/19%
4. It would have no affect on you./8%
5. Can’t Say (DO NOT READ)/6%

33. Because o f the high cost to insure doctors and nurses, two of the state’s medical malpiactice 
insurance companies have left the state after suffering significant losses and the last two 
remaining companies are limiting the amount of insurance coverage that doctors and/or nurses in 
specialty areas, such as OB/GYN and cardiology, can purchase. Is this a ...

1. A very convincing reason,/34%
2. Somewhat o f a convincing reason,/37%>
3. Not convincing at all, or/16%
4. ' It would have no affect on you./8%
5. Can’t Say (DO NOT READ)/5%



34. States that have reasonable limits on non-economic, pain and suffering damages, have 12 percent 
mote doctors per capita than states that don’t have these limits. Is th is...

1. A very convincing reason,/27%
2. Somewhat o f a convincing reason,/39%
3. Not convincing at all, or/19°/
4. It would have no affect on y, J l %
5. Can’t Say (DO NOT READ)/8%

35. Alaska has difficulty attracting and maintaining an adequate number of doctors. Right now 
Alaska ranks 46lh out o f 50; in the number o f doctors per capita. Is this..

1. A very convincing reason,/32%
2. Somewhat o f a convincing reason,/36%
3. Not convincing at all, or/19%
4. It would have no affect on you./8%
5. Can’t Say (DO NO ̂  READ)/5%

36. Lowering the existing limits on non-economic, pain and suffering damages to $250 thousand
dollars has proven to be the single most important tool in controlling the cost o f  medical 
malpractice insurance. Is th is...

1. A very convincing reason,/26%
2. Somewhat o f a convincing reason/38%
3. Not convincing at all, or/21 %
4. It would have no affect on you./9%
5. Can’t Say (DO NOT READ)/6%

37. Nurses, doctors, dentists, physician assistants, specialists -  the whole medical community would 
be helped by having this legislation passed. Is th is...

1. A very convincing reason,/31 %
2. Somewhat o f a convincing reason,/36%
3. Not convincing at all, or/18%
4. It would have no affect on you./9%
5. Can’t Say (DO NOT READ)/7%

38. Now that we’ve had a few minutes to talk about this legislation. How do you feel about it now. 
Do you strongly favor; somewhat favor; somewhat oppose; or strongly oppose this legislation 
which would put a limit o f $250 thousand dollars on non-economic, pain and suffering damages, 
in a medical malpractice lawsuit.

1. Strongly Favor/34% 3. Somewhat Oppose/13%
2. Somewhat Favor/33% 4. Strongly Oppose/10%

5. Can’t Say/10%



THAT COMPLETES THE MAJOR PART OF THE SURVEY. NOW FOR A FEW 
QUESTIONS FOR STATISTICAL PURPOSES ONLY.

39. Please tell me, in which age group are you? (READ LIST)

1. 18-24,/8%
2. 25-34,/15%
3. 35-44,/26%

4. 45-54,/22%
5. 55-64, or/16%
6. 65 or older./12%

7. Refused/1%

40. What was the last grade o f schooling you have completed? (READ LIST)

1. 8th Grade or less,/1 %
2. Some high school, a,/3%
3. High school graduate or GIED,/30%
4. Some college,/22%
5. 2 year college graduate,/10%
6. 4 year college graduate, or/26%
7. Post graduate./7%
8. Refused (DO NOT READ)/1 %

41. Do you work for the federal, state, local government, for the local public school system, or do 
you work for a pri vate company?

1. Federal Govemment/6%
2. State Gc vemment/5%
3. Local Govemment/5%
4. Public School System/4%
5. Private Company/44%
6. Not in workforce (VOL.)/34%
7. Refused/2%



42. What type o f  work do you do? What is your job called?

Job Description:_______________________
(be specific)

1. Professional/Executive/Managerial/10%
2. Self-employed/Proprietary/Own Business/White Collar/5%
3. Sales/5 %
4. Clerical/Administrative/5%
5. School Teacher/College Professor/3%
6. Information Services (Computer workers)/3%
7. Military (Officer)/0%
8. Military (enlisted/civilian)/l%
9. Self-employed/Proprietary/Own Business/Blue Cnllar/7%
10. Other Service workers (Day care/Police/Fire/Waitress)/10%
11. Commercial Fisherman/Farmer/2%
12. Skilled Technician/Tradesman/9%
13. Semi-skilled labor/Factory worker/Production/3%
14. Unemployed (not retired)/4%
15. Retired/15%
16. Housewife/10%
17. Student/2%
18. Refused/5%

43. I need to know if you are registered to vote as a Democrat; as a Republican; registered Non­
partisan or Undeclared; as a Libertarian; in the Green Party, the Alaska Independent Party, or as 
something else?

1. Deinocrat/22%
2. Republican/33%
3. Non-Partisan/16°,
4. Undeclared/19%
5. Libertarian/2%
6. Green Party/0%
7. Alaska Irdependent Party/3%
8. Something EIse/1 %
9. Refused/Unsure/4%

44. What is your race or ethnic group? Is it ...

1. Caucasian (White),/84%
2. African American (Black),/I%
3. Native Al ask an/Indian,/10%
4. Pacific Islander/Asian, or/2%
5. Hispanic./1%
6. Other (DO NOT READ)/1%
7. Refused (DO NOT READV1%
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A la s k a  N u rs e  P ra c t i t io n e r  A s s o c ia t io n

A  N  P  A
2 2 0 7  East Tudor Rood. Suite # 34 

Anchorage. Alaska 99507 
907-222-6847

Representative Lesil McGuire April 17, 2005
State Capitol, Room 118 
Juneau, AK 99801-1182

Dear representa tive McGuire,

The Alaska Nurse Practitioner Association supports Senate Bill 67, a bill that 
limits financial compensation on noneconomic damages in medical malpractice 
determinations.

While much discussion has centered on the impact of these issues on 
physicians, Alaskan Advanced Nurse Practitioners and their patients are also 
being affected. Through out Alaska there are over 500 ANPs practicing in rural, 
urban, out-patient and hospital settings. Advanced Nurse Practitioners provide 
about 18% of the independent primary healthcare to Alaskans and provide an 
increasing proportion of specialty care. While Advanced Nurse Practitioners are 
rarely sued for malpractice in Alaska (only 3 occurrences in the last 15 years in 
Alaska), our malpractice insurance rates have increased 20-30%, with some 
specialty premiums tripling in 2005.

We believe that maintaining high quality, cost-effective, accessible health care to 
all Alaskans is vital. Senate Bill 67 is a valuable piece in preserving this high 
standard of care. Currently, the cost and expectations for disproportionate 
increases in malpractice insurance, required for all healthcare providers in Alaska 
are creating a linancial burden and disincentive to practicing in Alaska. In 
addition, the costs fo r protection against increasing liability insurance premiums 
arc* being passed on to consumers.

Please support SB 67 (version B). If we do nothing, we will ensure a worsening 
of the situation.

I am available and will be happy to discuss issues related to malpractice reform 
and preservation of access to high quality health care. Please do not hesitate to 
contact me.

I
President Alaska Nurse Practitioner Association

w v s w .  A l a s k a N P . o r g



Carolyn Holbert D ' $ l

From:
bent:
To:
Subject:

Cathy Giessel [cgiessel@mac.com] 
Saturday, April 16, 2005 4:51 AM 
Rep. Lesil McGuire 
SB 67, H-JUD, 4-19

Dear Representative McGuire
I am writing to urge you to support SB 67, a bill that would cap noneconomic damage 
awards against healthcare providers.

This is critically needed legislation. The cost of malpractice liability insurance for 
healthcare providers in Alaska is skyrocketing.

You will hear a lot of data about physician premiums but these are not the only people 
being impacted. Advanced Nurse Practitioners (ANP), who comprise 18% of the primary care 
providers in Alaska, are also being impacted with insurance premium increases of 20-30% 
annually.
Some ANPs found their premiums increase by 300% in 2005 alone.

The ultimate effect of these increases is decreased access to healthcare for Alaska's 
citizens. Insurance premium costs get passed on to consumers, adding to the increasing 
cost of healthcare. New healthcare providers consider the cost of insurance in Alaska 
when considering locating their practices here. If we are going to build a gas pipeline, 
continue to develop our natural resources and expand tourism, demands for excellent 
healthcare will only be increasing, further straining our healthcare resources.

SB 67 alone will not solve all the problems of healthcare resources and access, but not 
passing this legislation will assure that the situation will only worsen.

I urge you to support SB 67.

12701 Ridgewood Road 
Anchorage, AK 99516 
907 345 5470

Cathy Giessel, MS, FNP-CS 
cgiessel@mac.com

Thank you for your service to A'.
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April 18,2005

House Judiciary Committee 
House of Representatives 
Juneau, Alaska 99801

Dear House Judiciary Committee:

I am a longshoreman and a resident of Anchorage, Alaska. I learned this week 
that the legislation that would limit damages for pain and suffering in medical 
negligence cases to $250,000 is back and that the Senate has passed die bill. I was 
surprised to learn that the Senate actually voted to apply this limit even in cases where 
doctors are reckless or grossly negligent.

I am writing to tell you why passing this legislation would be wrong. Mv wife, 
Elizabeth, wasn’t murdered by a reckless driver. If she had been, at least the 
perpetrator would have been jailed. Insead, she was killed by a seasoned, 
professionally trained doctor and her nurses. They killed my wife by administering an 
8 times overdose of chemotherapy, not once, not twice but four times. Please see the 
attached Anchorage Daily News article that describes the case. When my wife was 
killed by Dr. Stewart and her nurses, we had two young children. My son was ten and 
my daughter was twelve. If the $250,000 cap were in place I doubt I would have even 
been able to find a lawyer to help me bring the case because most of the harm my wife 
and my family suffered had nothing to do with economic loss.

Capping the responsibilities of conglomerates, such as insurance companies, 
seems very wrong. It certainly won’t give the doctors and nurses in Alaska any 
incentive to be careful or thoughtful in caring for their patients. The medical 
professionals who killed my wife were not thrown in jail and as far as I know they still 
practice medicine. The case I was able to bring was the only way I could seek justice. 
The jury is the people’s last line of defense against these kinds of unconscionable 
mistakes.
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House Judiciary Committee 
April 18, 2005 
Page 2

I hope that you will oppose this legislation.

Sincerely,

Mike Strong
740 Dogwood Street
Anchorage, AK 99501
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JIM SAMPSON 
Executive President
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Secretary /  TYtMura

April 19, 2005

Mr. John Hanis
Speaker of the House
Alaska State House of Representatives
State Capitol
Juneau. AK 99801

Re: Senate Bill No. 67

Dear Speaker Harris.

This letter is sent in opposition to Senate Bill No. 67. "An Ac t relating to 
claims for personal injury or wrongful death against health ca re providers"

This legislation will harm Alaskans, many of whom have already suffered 
injury. It will limit the ability of Alaskans injured through negligence or 
recklessness to seek appropria te redress for their injuries. Even more 
troublesome is that there is no corresponding assurance from insurance 
companies that this legislation will have any a ffec l whatsoever on 
medical malpractice rates. In 1997, when the legislature enac ted "tort 
reform". It was stated that Insurance premiums would be reduced.
This has not occurred. The only thing that will happen if this legislation 
passes, is that Alaskans, many o f whom are retired or elderly, those with 
limited Income or children, will be prohibited from being trea ted fairly.

Please vote against this legislation.

icerety,

Jim Sampfon 
President

c c : M embers of th e  Alaska House of Representatives
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POSITION PAPER ON SENATE BILL 67

INTRODUCTION
In Alaska, to suggest that there is a medical malpractice crisis is at best 
disingenuous and at worse fraudulent. In short, there is no empirical evidence to 
support the proposition of a relationship between medical malpractice premiums, 
medical malpractice litigation and availability of health care providers.
If this proposed legislation passes, you will be responsible for eliminating the ability of 
stay at home moms and dads, retired or elderly citizens, children, and those with 
subsistence lifestyles or limited incomes to bring claims against negligent or even 
reckless doctors or other health care providers. This will be true even when they are 
blinded, maimed, suffer serious neuroloqical injuries, rendered sexually dysfunctional or 
even killed by medical malpractice. What makes this proposed legisla,.on even more 
egregious is that the entire premise for its utility is based upon anecdotal information, 
unsupported by credible empirical evidence and indeed is contrary to conclusions 
reached in existing and reliable studies.1 Even more appalling, there is no 
corresponding assurance from those most benefited (the insurance industry) that the 
legislation will have any effect whatsoever on medical malpractice rates.

THE HISTORY OF TORT REFORM IN ALASKA
While the following discussion will illustrate the points referenced above, a brief 
chronological history of similar tort reform efforts in the State of Alaska demonstrates 
that capping or limiting demages will have absolutely no effect on medical malpractice 
insurance rates or the availability of medical malpractice insurance to doctors in Alaska 
or the availability of health care in Alaska.

Studies repeatedly relied upon by the insurance industry and health care 
providers pushing similar legislation have been widely discredited. The Milliman report, 
for instance, relies on data from the National Practitioner Data Bank (NPDP) that has 
been slammed by the Government Accounting Office (GAO). (See, e.g., GAO: 
"National Practitioner Data Bank: Major Improvements are Needed to Enhance Data 
Bank's Reliability," Nov. 2000; Mary Jane Fisher, “GAO Report Slams National 
Practitioner Data Bank," National Underwriter, Jan. 1, 2001). It also fails to adjust any 
of its figures for medical inflation to offset its conclusion that medical malpractice losses 
ha /e risen 32% over the last decade in states without caps. When adjusted for 51% in 
medical inflation for the same time period, paid losses are actually falling.

1



Dating back to 1976 with the passage of A.S. 09.55.548, medical malpractice insurers 
and health care providers have enjoyed a unique benefit unavailable to other insurers or 
private citizens. A.S. 09.55.548(b) in effect immunizes these entities and individuals 
from payment for all past medical expenses incurred as a result of physician and/or 
health care malpractice paid by private health care plans.

This has resulted in a significant windfall to medical malpractice carriers (and uninsured 
health care providers) since a private health care plan has no subrogation rights under 
the statute. The only exception to this windfall is when the collateral source of payment 
is governmental or quasi governmental such as under Medicare, Medicaid or federal 
employees who are insured under the federal health care plan. In many cases, this 
results in savings totaling hundreds of thousands of dollars which are absorbed, 
unfairly, by other health care plans and ultimately by the citizens of this state through 
higher health care premiums.

In 1978, again at the urging of medical malpractice insurance carriers and health care 
providers, the Legislature passed A.S. 09.55.536 requiring the appointment of expert 
advisory panels in all medical malpractice actions. These panels were appointed by the 
court and reviewed claims brought by injured Alaskans to determine whether or not 
malpractice had occurred and, if so, whether the malpractice had caused the patient's 
injuries The purported basis for this legislation (as argued by its proponents) was to 
eliminate or at least minimize frivolous malpractice claims. While the efficacy of the 
expert advisory panel was always questionable, it has been all but abandoned by health 
care providers ihemselves and is no longer requested (it is waived in virtually all cases).

In 1986, the Legislature enacted tort reform legislation placing damage caps on non­
economic damage. That legislation capped non-economic damages for injuries that did 
not result in severe permanent physical impairment or severe disfigurement to 
$500,000. There was no cap, however, on those injuries that did result in severe 
permanent impairment or severe disfigurement.

In 1997, sweeping tort law revision was enacted by the Legislature. Tne previous cap 
on non-economic damages in cases involving physical injury was reduced to $^00,000 
(or the injured person's life expectancy multiplied by $8,000) A definitive cap was placed 
on cases involving severe permanent physical impairment and severe disfigurement of 
$1,000,000 or the injured persons life expectancy in years multiplied by $25,000. In 
other words, to exceed the $1,000,000 limitation, a person's life expectancy would have 
to exceed 40 years.2

While the 1997 changes benefited all insurance carriers in the state of Alaska, health 
care providers were given additional protection in the form of limiting expert witnesses 
who could testify on behalf of an injured Alaskan in medical malpractice actions.

A.S. 09.20.185 was enacted requiring that only board certified physicians having 

•  ----------------------------------------
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expertise and training directly related to the particular field or matter at issue would be 
allowed to testify regarding standard of care. This requirement is now necessary even 
though the offending doctor is not board certified in any practice group or specialty. 
Needless *o say, this has made it even more difficult to obtain expert witnesses to testify 
against offending doctors, particularly since the same doctors belong to national 
organizations and often know each other personally.

In the face of these sweeping reforms, the insurance industry has repeatedly argued 
that tort reform benefits policyholders and the public at large. To date, there have been 
no reductions to my knowledge in any insurance rates charged to individual Alaskans. 
The current legislation that will benefit only health care providers will result in the same 
outcome. There will be no reduction in health care costs and no reduction in medical 
malpractice premiums charged in the state of Alaska. As discussed below, this has 
been repeatedly demonstrated throughout the United States.

THE HISTORY OF MALPRACTICE PREMIUMS IN ALASKA

To best illustrate this point, it is helpful lo review the medical malpractice premiums 
charged in this state dating back to 1993 and compare those to California, the state 
much touted by the insurance industry because of its previously imposed caps on non­
economic damages through the Medical Injury Compensation Reform Act (MICRA). 
Although the only published premium information readily available deals with the 
specialties of Internal medicine, General Surgery and OB/GYN. these seem to be the 
specialties of most concern at least by those physicians and health care providers who 
testified before the House Judiciary last week.

A cursory review of the premiums charged illustrates the utter lack of credibility of the 
positions taken by this legislation's proponents. An important thing to remember when 
reviewing the premiums discussed below is that these are the amounts charged by the 
malpractice carriers. Both NORCAL and MIEC (the current and historical dominant 
carriers in the Alaska market) give credits back to their insureds. These credits are . ji 
reported in the data available but it is highly likely that these credits would further 
substantially reduce the published premiums paid by individual health care providers 4

In 1993, NORCAL's premium rates were $12,102 for Internal Medicine doctors, $37,750 
for General Surgeons, and $64,518 for OB/GYN's. MIEC's premium rates for the same 
specialties were $5,487, $19,752, and $32,916 respectively. From 1994 through 1996, 
NORCAL's rates remained relatively stable. In 1994, MIEC raised its premiums for

Medical Liability Monitor [MLM] of Chicago publishes annual rate surveys from 
premium submissions provided by medical malpractice carriers or obtained directly from 
state insurance departments throughout the United States.

MLM notes in all of its annual surveys that such credits, discounts and other 
factors can greatly diminish and sometimes completely offset rate increases. None of 
the surveys reflect this data, however.
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General Surgeons and OB/GYN's to $38,228 and $63,712 respectively. In 1995, MIEC 
reduced those rates by about 10 percent.5

Between 1997 c..d 1999, premium rates actually decreased significantly. NORCAL's 
rates dropped to $8,770 for Internal Medicine doctors, $28,587 for General Surgeons, 
and $48,706 for OB/GYN’s. MIEC reduced its rates to $8,172, $29,420, and $49,032 
respectively.6

There is no dispute that during this time frame and extending into 2001, most carriers in 
mcst states were reducing malpractice premiums because of intense competition in the 
industry. This competition was reflected in the state of Alaska by the joining of at least 
two other malpractice carriers to the competitive market.7 The introduction of new 
carriers into the competitive market was a national phenomenon. Fierce competition 
continued to drive down rates for medical professional liability insurance in 1997.8 In 
1999, medical malpractice caniers had been battered from several years of brutal 
competition, with price cutting the name of the game, even when it meant selling below 
the break-even point.9

Back then, leaders in the industry were optimistic that the market would "harden" over 
the next three years.10 Then vice president of Florida Physicians Insurance Company, 
Melodee Dixon, stated, "It will take that amount of time [three years] for ciaims on 
policies written at today's grossly inadequate rates to shake out."

Everyone in the industry during this time frame recognized that the amount of 
competition in the industry was causing drastic price cutting and exposing numerous 
carriers to significant future financial. These risks were self-inflicted and the resulting 
losses from malpractice claims were anticipated and predicted by competent actuaries.

MLM annual surveys for 1993-1995.
6 MLM annual surveys for 1997-1999.

Although other carriers may have been in the Alaska market during this time 
frame, the only entities reporting premiums to MLM appear to be NORCAL, MIEC and 
joined in 1996 by Physicians Ins. Ex. of Washington and Doctors Co. in 1997. 
Northwest Physicians Mutual began reporting in 1999. It is unknown when CNA began 
writing coverage in Alaska.

8 MLM annual survey comments, 1997.

"Medical professional liability writers express a very pragmatic, but somewhat 
optimistic outlook about their market niche. Battered from several years of brutal 
competition, with price-cutting the name of the game, even when it means selling below 
the break-even point, these insurers nevertheless think that a market shake-out will 
come." MLM annual survey, 1999.

10 Market "hardening" is discussed, infra.
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The trend of lower malpractice premiums continued through 2000 in the state of Alaska. 
In 2001, as competition in Alaska and the national market waned, the predicted market 
"hardening" began to take form. Those carriers that had engaged in risky if not reckless 
underwriting began to pull out of markets in this state and across the United States. 
Notwithstanding, the malpractice premium rates in Alaska remained unchanged at 
MIEC through 2002 and were increased only slightly by NORCAL. In 2001, NORCAL 
raised its rates to $9,580 for Internal Medicine doctors, $30,872 for General Surgeons, 
and $52,600 for OB/GYN’s .11

In 2003, with the market firmly "hardened," the rates from both carriers increased. 
NORCAL raised its rates for Internal Medicine doctors to $11,209, for General Surgeons 
to $36,122 and for OB/GYN’s to $61,545. MIEC's premium rates were $7,432, $26,748, 
and $44,580 respectively. Notwithstanding, the premiums charged for 2003 were less 
than those charged by NORCAL for the same practice specialties in 1993, 1994, 1995, 
1996 and only slightly higher than those charged in 1997 and 1998. The premium rates 
charged by MIEC in 2003 were less than those charged by the carrier in 1994, 1995, 
1996, 1997, 1998, 1999, and only slightly higher than the premiums charged in 2001 
and 2002.12

The significance of this rate comparison is even greater when comparing the discounted 
value of 2003 dollars with the previous years of lower premium rates. In short, these 
figures reflect an actual reduction in malpractice premiums over this time period w.ien 
viewed in that light without considering the premium credits refunded to health care 
providers over this same time period. Moreover, when comparing these premiums to 
the inflation rate of health care costs (and resulting income to physicians), it is clear that 
these rates have not resulted in any increase to the cost of malpractice insurance 
premiums to health care providers in Alaska through 2003.

THE CALIFORNIA EXPERIENCE

Since California's non-economic damage cap legislation is the model being touted by 
the proponents of this legislation, it is helpful to review the medical malpractice 
premiums charged in that state.

Between 1991 and 1997 In California, the medical malpractice premiums for internal 
medicine doctors, general surgeons and OB/GYNs remained relatively constant 
between 1991 and 1997. The premium rates charged by NORCAL over that time 
period for Internal Medicine doctors ranged from $5,692 to $9,472, for General 
Surgeons, $18,916 to $29,440, and for OB/GYN’s, from $31,624 to $49,208. MIEC’s 
premium rates were $5,776, $20,792, and between $3^,648 and $39,268 respectively.’3

11 MLM annual survey 2000-2001.

12 MLM annual survey 2003.

13 MLM annual surveys, 199-1 1997.
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Of particular note, and as recognized by numerous commentators, the reason for the 
relative consistency over this time period had little or nothing to do with medical 
malpractice non-economic damage caps.

In 1975, California enacted the Medical Injury Compensation Reform Act (MICRA) that 
placed a cap of $250,000 on non-economic damages in medical malpractice actions. 
MICRA was touted by the insurance industry and health care practitioners as the 
solution to the "malpractice crisis" and the solution to increasing malpractice insurance 
rates. By 1988, however, medical malpractice premiums were 190% higher than 1976 
levels (40% when adjusted for inflation to 2001 levels).14

In 1988 California voters passed Proposition 103, an insurance reform proposal. This 
proposition rolled back insurance rates 20% and froze rates for one year. It mandated 
billions of dollars worth of refunds to policyholders and created a system that required 
approval of insurance rates, allowing the insurance Commissioner to deny rate 
proposals that were too high or too low to be actuarially justified. It is following this 
proposition through 1996 that malpractice insurance rates actually stabilized.15

Beginning in 1997, insurance rates in California again began to increase substantially. 
In 1997, NORCAL's premium rates for Internal Medicine doctors ranged up to $9 472, 
for General Surgeons, up to $29,440 and for OB/GYN’s, up to $49,208. The ates 
continued to increase slightly between 1999 and 2001. Since that time, through 2003, 
the rates have increased to ranges up to $25,178, $58,830, and $77,814 respectively. 
During this same time period, MIEC's premium rates have increased from their 1996 -  
1998 rates to a range up to $9,305, $27,682, and $50,340 respectively. Accordingly, 
even with MICRA reform, malpractice rates have steadily risen in California and are 
comparable to or substantially greater than malpractice premium rates charged in this 
state by the same companies notwithstanding the lack of additional caps on non­
economic damages.16

THE INSURANCE INDUSTRY ADMITS THAT CAPS WILL NEITHER REDUCE 
PREMIUMS NOR ARE CAPS RELATED IN ANY WAY TO THE AVAILABILITY OF 
HEALTH CARE

Misinformation regarding the efficacy of caps on non-economic damages and purported 
decreases in medical malpractice premiums has been disseminated by health care 
providers and malpractice insurers in other states as well.

How Insurance Reform Lowered Doctors Medical Malpractice Rates in California, 
The Foundation for Taxpayer and Consumer Rights. February 10, 2003, excerpted from 
N.C. trial lawyers expose on malpractice rates in N.C.

15 Id.

16 MLM annual surveys, 1996-2003.
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In Florida, after pushing through a sweeping medical malpractice bill with a promise to 
reduce ever-increasing insurance premiums for Florida's physicians, malpractice 
insurance carriers followed up the bill's passage with a request to increase premiums by 
as much as 45 percent.17

In 2003, Oklahoma passed a tort reform bill that included a severe cap on 
compensation available to certain medical malpractice victims. Following passage of 
that bill, the insurance company owned by the state medical association requested an 
astounding 83 percent rate hike which was subsequently approved on the condition that 
it be phased-in over three years.18

In January 2003, Ohio lawmakers enacted a cap on compensation for patients injured 
by medical malpractice. Almost immediately, all five major malpractice insurance 
companies in Ohio announced that they would not reduce their rates. One insurance 
executive predicted his company would seek a 20 percent rate increase.19

This should come as no surprise to those familiar with the insurance industry and 
particularly with malpractice carriers.

Bob White, president of First Professional Insurance Co., the largest medical 
malpractice insurer in Florida stated that "no responsible insurer can cut its rates after a 
[medical malpractice tort reform] bill passes.”20 Cliff Webster representing the 
Washington State Medical Association and Chairman of the Washington Liability 
Reform Coalition told the Washington State Legislature, House Judiciary Committee in 
2003 that "I don't think w^ would argue that the premiums are likely to go down."21 
Sherman Joyce, President of the American Tort Reform Association candidly 
acknowledged, "We wouldn't tell you or anyone that the reason to pass tort reform 
would be to reduce insurance rates.”22 James Robertson, Assistant Vice President ano

See, e.g., Julie Kay, "Medical Malpractice; Despite Legislation that Promised to
Rein in Physicians Insurance Premiums, Three Firms File For Big Rate Increases,"
Palm Beach Daily Business Review, Nov.20, 2003.
18 BestWire, Dec. 2, 2003.

Laura Bischoff, "Taft Signs Malpractice Reform Bill; Cap on Awards for Pain and 
Suffering," Dayton Daily News, Jan. 11, 2003; Andrew Welsh-Huggins, "Doctors 
Pushing for Short-Term Relief From Malpractice Pates," Associated Press, Jan. 10, 
2003; “Despite New Law, Insurance Companies Won't Lower Rates Right Away," 
Associated Press, Jan. 9, 2003.

20 Palm Beach Post, Jan. 29, 2003.

Testimonial excerpt from testimony before the Washington State Legislature, 
House Judiciary, Feb. 21, 2003.

"Study Finds No Link Between Tort Reforms and Insurance Rates," Liability 
Week, July 19, 1999.
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Associate Actuary for SCPIE Indemnity Company (California's second largest medical 
malpractice insurer) stated "while MICRA was the Legislature's attempt at remedying 
the medical malpractice crisis in California in 1975, it did not substantially reduce the 
relative risk of medical malpractice insurance in California." He made that statement in 
a written response to a question from an administrative law judge overseeing the C3se 
in which his company had requested another 15.6% rate hike.

In short, virtually every reliable source underscores the certainty that limiting an injured 
persons access to the court system for damages has little or nothing to do with 
insurance premiums for the cost of health care delivery.

In January 2004, the Congressional Budget Office (CBO) concluded that legislation to 
cap damages in medical malpractice lawsuits would do little to hold down health care 
spending or eliminate the practice of defensive medicine. Moreover, the report found 
that medical malpractice insurance premiums have increased in part because of 
reduced income from insurer investments and short-term factors in the insurance 
market. The report found that although malpractice insurance premiums are somewhat 
lower in states with caps on damages, even a large savings in premiums would have a 
small impact on total health care spending because malpractice insurance costs 
account for less than two percent of health care spending. The CBO concluded that 
caps on damages in malpractice suits would not likely end the practice of defensive 
medicine. That is because physicians who practice defensive medicine may do so less 
because they fear liability than to generate more income. Equally compelling, the GAO 
concluded that many reported shortages of health care services [based on these 
factors] cl *!d not be substantiated or did not widely affect jccess to health care.23

In a sweeping and thorough investigation for AIR under the direction of Mr. Robert 
Hunter {former Federal Insurance Administrator and Texas Insurance Commissioner) it 
was determined that insurers make most of their profits from investment income.
During years of high interest rates or excellent returns in the market, insurance
companies engaged in fierce competition for premium dollars to invest and maximum 
returns. They severely under price premiums for oolicies and insure very poor risks to 
get premium dollars to invest. This is known as the "soft" insurance market. When the
investment climate turns sour, however, the induoiiy responds by sharply increasing
premiums and reducing coverage, creating a "hard" insurance market, usually

Congress Daily, Jan. 13, 2004. The same argument of "fleeing" doctors and fear 
of inability to attract new ones has been completely debunked in Washington. Doctors 
for Medical Liability Reform claimed that 500 doctors had left the state between 1998 
and 2004. They failed to mention, and did not research, however, how many doctors 
had moved to Washington over the same time frame. According to the 2003 GAO 
report, there were i t *e doctors ner capita in 2001 than in 1998. Moreover, despite 
arguments to the conuary, there was no indication that health care delivery was being 
curtailed or eliminated. Carol Ostrom, "Contrary to Ads, Doctors Replaced, Clinics Still 
Open," Seattle Times, Feb. 23, 2004.
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degenera ting into a "liability nsurance cris is ."24 This is precise ly wha t is proven 
conc lus ive ly by rev iew ing the comments and prem ium surveys d iscussed above.

M oreover, the Hunte r report concluded tha t since the early 1980’s, medica l malpractice 
paid cla im s per doc to r has tracked (approx im ate ly ) medica l inflation. In fact, inflation- 
adjusted payouts fo r physic ians dropped between 2000 and 2002.25 Th is data confirms 
tha t ne ithe r ju ry ve rd ic ts nor any o ther fac to r affecting tota l cla im s paid by insurance 
com pan ies tha t w rite medica l malpractice insurance have had much impact on the 
system 's overa ll costs over time. Even more compelling , since 1975, tne data shows 
tha t in term s o f constan t dollars, per docto r w ritten prem iums, the am oun t o f prem 'ums 
that docto rs have paid insurers have gyra ted almost p rec ise ly w ith the insurer's 
econom ic cycle which is (again) driven by such factors as chang ing insurance rates, 
m ismanaged business and accounting practices as well as o the r causes.26

MEDICAL MALPRACTICE IN A LA S KA -TH E REALITY

In summary, this leg isla tion is w ithou t ment. The fo llow ing facts underscore why this 
leg isla tion is bad fo r A laskans.

1. Fac t: C itizens who are e lderly or retired , citizens living a subsis tence lifestyle, 
stay at home parents, and ch ildren will be w ithou t any legal rem edy fo r even the most 
egreg ious instances o f medica l malpractice . S ince they have little o r no econom ic I06S, 
they will not be able to obta in legal counsel to pursue a medica l m alp ractice da im  even 
if they are blinded, cripp led, maimed, rendered sexua lly dysfunctiona l, or die afte r a 
susta ined pe iod o f suffering. The co ;t o f bringing such cla im s will eas ily exceed any 
potentia l recovery.

Real-Life Examples:

Linda McDouaal -  thin is the much-pub lic ized nationa l case involving the 46-year-o ld 
Navy veteran who underwent a doub le m astectom v a fte r m istaken ly being diagnosed 
with an aggress ive breas t cancer. Her patho logy results had been m istaken ly sw itched 
with ano ther woman who in fac t had breast cancer. This woman is now horrib ly scaried 
fo r life.

Jennifer -- Jenn ife r was a beautifu l and v ib ran t 12-year-o ld A laskan who was 
m isd iagnosed tw ice ove r a th ree -day period w ith ging iv itis She was actua lly suffe ring 
from acute leukem ia, which was very trea tab le and surv ivab le but requires a tim e ly

Am ericans fo r Insurance Reform , Medica l Malpractice Insurance: Stable 
Losses/Unstab le Rates in W yom ing , Feb. 2004.
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d iagnos is and urgent medica l infervention. This cou 1 have been determ ined with a 
sim p le and inexpensive blood test. Unfortunately, given the delay in her d iagnos ’s, she 
hem orrhaged and died before she could be properly d iagnosed. A though this was a 
clea r-cu t case o f negligence, over $100,000 in out-o f-pocke t costs were expended 
before the case settled. Under the proposed leg isla tion, this case could never have 
been prosecu ted and Jennifer, her parents, and three sib lings would have been w ithout 
any rem edy a t all.

Susan -- Susan was an A laskan in her early 30 ’s when she was m isd iagnosed and 
refused trea tm ent by seve id l health care prov iders ove r a five-day period. 
Unfortuna te ly, she was suffe ring from a well-known medica l and orthoped ic emergency 
known as cauda equina syndrome. By the time she was fina lly correctly d iagnosed, she 
had suffe red perm anent sadd le anesthesia (no fee ling from her wa is t to her mid thigh); 
perm anen t lower extrem ity neuro log ica l injuries requiring leg braces; and in te rm iiten t 
bowel and bladder dysfunction . Under this legisla tion, since siv could still work a t her 
pro fess ion , she would be left w ith a reme ly o f $250,000. Despite clear-cu t negligence, 
costs o f '"'ver $200 ,00n were expended before se ttlem en t was reached.

Traven -  Traven as an adventu rous eight-year-o ld A laskan boy who susta ined lower 
extrem ity burns tl.a t were entire ly surv ivab le and treatab le . Unfortunate ly, due to a 
series o f medica l m istakes, he languished for days w ith an increasing ly more sevem 
infection and ultim ate ly lapsed into a coma (with his parents present). He was finally 
flown to Seattle Child ren 's Hospita l where he died. Under this leg isla tion, it wou ld be 
financ ia lly d ifficu lt or im possib le to bring this claim since his entire fam ily, like Jenn ife r's 
above, as well as his esta te would be lim ited to $250,000 in non-econom ic damages. 
A lthough an econom ic loss to his esta te could be cla imed, those losses are more 
d ifficu lt to estab lish fo r ch ildren and are usually so low as to not warran t prosecution of a 
cla im absen t non -econom ir  damages.

Mrs. Strong -  Mrs. Strong was a 32-year-o ld A laskan mother o f two children who was 
drastica lly ove r dosed w ith a highly caustic chemotherapy drug. The overdose was 
approx im a te ly 8 tim es wha t she was supposed to be given and was repeated ly 
adm in is te red ove r the course o f 4 days. She died a hon ble death, essen tia lly burning 
up from the inside out c*/er the course o f 6 days. She never had a chance to say 
goodbye to her ch, Jren, husband, o r her parents. S ince she was a mom and 
essen tia lly out o f the work force , she would have had little econom ic loss and, under 
this bill, her esta te and entire fam ily would be lim ited to $250,000 in losses.

These are only a few o f the many actua l cases that we can provide this comm ittee as 
concre te examp les o f why th is bill works such gross inequities on the innocent people in 
our State who are the most vulnerab le.

Fact: The passage o f th is legisla tion will have no impact on medical malpractice 
prem ium s in th is state and will have no impact on the ability to attract healt care 
pro fess iona ls to practice here. O ther than anecdota l and unsupported comments to the
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contrary, there is absolutely no evidence to suggest that health care providers stay 
away from Alaska because of medical malpractice insurance premiums. Indeed, it is 
considered one of the top 75 places in the United States to practice medicine.27 This is 
based in no small part on the lack of managed-care not caps on non-economic 
damages. Further, according to the State Medical Board, the number of medical board 
licersees has more than doubled since 185.28

Fact: The Institute of Medicine reported three years ago that as many as 98,000 
Americans die annually from medical errors in hospitals. On December 12, 2002, the 
New England Journal of Medicin' eported that 4 out of 10 Americans and 1 out of 3 
doctors say that they or their famny members have been the victims of a preventable 
medical error; 10% of doctors say that a family member d«ed as a consequence.29 How 
will this legislation address these problems othe; than to make it financially easier on 
negligent health care providers and their insurance carriers?

Fact: Repeat offender physicians are responsible for most medical errors.
According to a study recently conducted in North Carolina, 3.2% of North Carolina 
doctors had paid out two or more medical malpractice settlements to patients but were 
responsible for a total of nearly 42% of all payments reported to the National 
Practitioner Data Bank.30 A study conducted by researchers at Vanderbilt University 
found that doctors with a history of malpractice claims can be expected to have 
"appreciably worse claims experience" than other doctors in the future.31 This 
legislation would protect those health care providers by sharply limiting their exposure 
for continued malfeasance.

Fact: Medical Malpractice insurance costs are declining as a percentage of 
physician expenses. A recent USA Today report stated that, on average, doctors 
currently pay 3.2% of their revenue for medical liability insurance.32 In 1987, medical 
malpractice insurance costs were, on average, 12.1% of the physician's tota1 expenses. 
In the ensuing decade that share was cut in half, falling to less than 7% of total 
expenses in the late 1990's. Based on statistics available from the American Medical 
Association, there is a clear and consistent decline in medical malpractice costs as a

27 Modern Physician, “The List” www.modernphvsician.ccm.

Chart “Total Medical Board Licensees by Fivral Year, 1985-2003. Division of Occupational 
Licensing
29 New England Journal o f Medicine, December 12, 2002.

Medical Misdiagnosis in North Carolina, Public Citizens Congress Watch, April
2003.

"Medical Malpractice Experience of Physicians: Predictability or Haphazard?" 
Journal o f the American Medical Association, 19B9— cited in Medical Misdiagnosis, Id.

32 "Hype Outraces Fact'' in Malpractice Debate," USA Today, March 3, 2003.
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^  percentage ot a physician's total expenses.33

Fact: Medical malpractice cases make up a very small percentages of cases filed in 
Alaska.

Fact: Most medical malpractice verdicts in Alaska are in favor of the defendant doctor.
In conclusion, this is without a doubt the most offensive example of self-interest 
legislation proposed in the last 25 years in Alaska. It is utterly without any reliable 
factual support for the premise of its proposed utility, it will only serve to benefit the 
insurance industry and those physicians who engage in negligent and sometimes 
reckless misconduct. While there are relatively few cases filed in this state alleging 
medical malpractice, this legislation will severely impact if not entirely eliminate a 
substantial portion of legitimate and worthy claims. It will leave horrifically injured 
patients and their families with a lifetime of misery, pain, and suffering with no remedy.

There is a substantial statistical chance that this legislation will affect one or more of you 
or a member of your family on a very personal basis during your lifetime. When you 
consider that it is estimated by health care safety monitors in Alaska that over 30 
percent of providers don't even wash their hands before examining a patient, the 
chances of negligently passing on infectious disease is very high. 34 At least consider 
your safety and the safety of ethers before passing this grossly unfair legislation.

•

American Medical Association, Socioeconomic Characteristics of Medical 
Practice, 2000 as quoted from N.C. trial lawyer expose.
34 Anchorage Daily News, March 2, 2004, Page D-1 “Patient Power"
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Medical Malpractice Mismanagement -  
Why Some Major Insurers Have Pulled Out of the Market

It’s a common theme: insurance companies are abandoning policyholders, leaving states or pulling 
out of the market altogether because jury verdicts are too high and are costing insurers too much 
money. The solution, they say, is to limit what judges and juries are allowed to give injured 
patients.

Yet insurance insiders know that jury verdicts aren’t to blame. Rather, the collapse of many med 
mal insurance companies has been directly brought on by the mismanaged underwriting practices of 
the industry as a whole.

As one insider recently put it, “The [medical malpractice insurance] market is in chaos.... 
Throughout the 1990s ... insurers were ... driven by a desire to accumulate large amounts of capital 
with which to turn into investment income. Regardless of the level o f .. .  tort reform, the fact 
remains that if insurance policies are consistently underpriced, the insurer will lose money.”1 Or as 
the head of a leading medical malpractice insurer put it, “I don’t like to hear insurance-company 
executives say it’s the tort [injury-law] system -  it’s self-inflicted.” 2

The mismanaged underwriting practices of the following companies, which have left thousands of 
policyholders high and dry, have wreaked havoc on the nation’s health care professionals:

ST. PAUL

In 2001, one of the country’s largest medical malpractice insurance companies, St. Paul, pulled out 
of the medical malpractice insurance market, creating significant supply and demand probl-m^ in 
states like Nevada and West Virginia.

According to a June 24, 2002 Wall Street Journal front-page investigative article, St. Paul, with 
20% snare of the national market, pulled out after mismanaging its underwriting and reserves.2 In 
the 1980s, the company set aside too much money for malpractice claims. So, using a tricky 
accounting method, in the 1990s the company “released” $1.1 billion in reserves. which flowed 
through its income statements and appeared like big profits. Seeing these profits, many new, 
smaller carriers came into the market. Everyone started slashing prices to attract customers. From 
1995 to 2000, rates fell so low that they became inadequate to co\ cr malpractice claims. Many 
companies collapsed as a result. St. Paul eventually pulled out, creating problems for doctors in 
many states.

mailto:centerid@centerid.org
http://cen:n
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Even after getting out of the medical malpractice business, St. Paul’s problems continued to 
demonstrate that poor business practices, not medical malpractice insurance, have really been at the 
heart of the company’s downfall. In May 2002, the company was placed on credit watch with 
negative implications,4 and in July 2002, St. Paul had its ratings lowered again by Standard and 
Poor’s due to its handling of asbestos and other environmental claims.5

In May 2002, the Nevada Attorney General’s office filed an administrative complaint against St. 
Paul in connection with its decision to pull out of the medical malpractice market.6 The complaint 
cites St. Paul for alleged unlawful business practices, unauthorized policy modifications, payment 
of commissions to unlicensed agents, unlawful policy cancellations and nonrenewals and failure to 
return unearned premium payments.

A group of Charleston sur .eons nave sued St. Paul for “grossly poor management” that led St. Paul 
to drop malpractice coverage.7 The case is still pending.

PHICO

In November 2001, Pennsylvania regulators filed a civil fraud suit against the Pennsylvania 
Hospital Insurance Co. (Phico), which filed for bankruptcy in December. The company’s board 
was allegedly misled about the adequacy of Phico’s premium rates and funds set aside to pay 
claims. According to the Wall Street Journal, “On the way to becoming the nation’s seventh-largest 
malpractice insurer, the company had suffered mounting losses on policies for medical offices and 
nursing homes as far away as Miami.”8

More specifically, the suit accuses Phico officials of “fundamentally unsound” financial practices.’ 
Regulators claim that company officials and directors knew “the strategy of offering low prices in 
highly competitive and unfamiliar markets was fraught with risk” yet “pushed for still higher 
dividends as the premium volume increased.” 10 The state also alleges that Phico’s chairwoman and 
two other directors engaged in self-dealing when they pressed for dividends despite knowing that 
the company’s surplus was “declining drastically and significant strengthening of loss reserves was 
required.”"

A Pennsylvania court placed the company into liquidation in February 2002 after an insurance 
department investigation revealed that the extent o f Phico’s insolvency made rehabilitation “futile”
-  as o f June 30, 2001, Phico had been under-reserved by more than $250 million for losses and loss- 
adjustment expenses.12

RELIANCE

In October 2001, a Pennsylvania court placed Reliance into liquidation “after concluding that it was 
insolvent by $1.05 billion as of March 31 and would run out of cash to pay claims before the end of 
2001.”13

In June 2002, the Pennsylvania Insurance Comm:ssioner filed suit against directors of the defunct 
Reliance Insurance Co., alleging breach c r fiduciary duty and negligence. From 1998 through the 
first half of 2000, the company’s directors allowed more than half a billion dollars in dividend and 
other p lyments to be distributed to holding companies o f which Reliance directors were major 
shareholders. According to an August 2002 Insurance Information Institute Insurance Issues



Update, the Commissioner charged the executives with “draining cash from the company to support 
their ‘lavish lifestyle.”’ 14

As reported by the Insurance Information Institute, “[according to the last publicly available 
financial data, filed in June 2001, Reliance’s liabilities exceeded assets by about $1.2 billion. Every 
state has been affected by the insolvency, but those most severely impacted are California, New 
York and Texas.”15

FRONTIER INSURANCE CO.

In March 2001, the company stopped writing new and renewal business because of mismanaged 
underwriting and pricing of medical malprarice policies in the early and mid-1990s.16 Frontier’s 
CEO and president, Harry W. Rhulen said, “The problem really was we lacked the underwriting 
controls and infrastructure to properly do that type of business.”17

According to Best Wire (March 20, 2001),

Rhulen said the compam started writing med-mal in New York, where the business did turn 
a profit. Medical malpractice in New York is different than any other states, because the 
insurance department sets the rates, Rhulen said. “We weren’t competing based on rates, 
like ir. any other state,” he said. The company believed medical malpractice was a profitable 
line because of the long-tail nature of the claims.

However, the company expanded the business to competitive medical malpractice states, 
such as Florida and Texas, where many companies were doing “cash-flow underwriting” -  
underpricing premiums with the expectation that lost revenue would be made up through 
investments. “That’s where we really got ourselves in trouble.” Rhulen said. “We didn’t 
realize companies were intentionally writing at a very significant underwriting loss... we 
priced to that level, but reserved to our historic pr iitable levels (from New York business).”

In the early days, as much as 50% of the company’s business was medical malpractice. That 
percentage was later dropped down to as low as 25%. 1 ”t the losses from the medical 
malpractice business began to outweigh the rest of the company’s business and dragged the 
bottom line into the red. “When you’re writing $100 million in premium at a 150 combined 
ratio, you’re losing $50 million a year. To make up that profitability... it’s almost 
impossible,” Rhulen said.18

In August 2001, Frontier entered voluntary i ‘habilitation, allowing the New York Insurance 
Department to take control o f the insurer As of October 2002, the Department was still 
attempting to rehabilitate the company.20

MIXX

In May 2002, the seventh-largest medical malpractice insurer in the United States announced that it 
would shut down operations after losing $200 million in a little more than a year, leaving 17,000 
policyholders in 24 states without replacement coverage.21 As explained by Medical Economics in 
September 2002, “MIIX achieved much of its out-of-state growth by offering low premiums to gain 
a share of what had become a highly competitive market. In a rush to sign up new policyholders, 
MIIX may also have taken on an unhealthy amount of high-risk business.”22
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And according to a June 2, 2002 New York Times investigative article, the company “performed 
well enough through much of the 1980’s and early 90’s. But by the end of the decade it was in 
trouble after it embarked on a rapid national expansion and went public at the height of the stock 
market boom.”23
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You asked about physicians licensed in Alaska. Specifically, you wanted to know the number of 
state-licensed physicians as compared to the population over the last several years. You 
particularly wished to know if the per capita number of physicians is in a declining trend.

As of this date, 2,480 medical doctors (MD) and doctors of osteopathy (DO) hold active state 
licenses. According to Leslie Gallant, Executive Administrator, Alaska State Medical Board, 
however, there is no way to ascertain the exact number of physicians actively practicing in the 
state at any given time. Of the total number of actively licensed physicians, 1,696 (68%) have 
Alaska addresses. Ms. Gallant believes that the majority of those practice full time within the 
state, but notes that some retired doctors maintain active licenses in order, for example, to 
continue writing prescriptions or to have the option of quickly returning to practice to supplement 
their incomes.1

In regard to the number of actively licensed physicians with addresses outside of Alaska, Ms. 
Gallant notes that, in addition to retired doctors, this group includes physicians who travel to the 
state to provide medical care during the absence of resident physicians, physicians who consu l 
with resident doctors, and those who uirer specialty clinics or provide periodic medical services 
within the state.

Table 1 shows the number of active, state-licensed physicians per fiscal year since 1985, as well 
as the Alaska population and the number of active physicians per 1,000 residents for each year of
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that time period. As this table shows, the number of physicians per 1,000 residents has, overall, 
increasod steadily.2

Table 1: Active State Licensed Physicians and 
Alaska Population, 1985-2004

Fiscal Year Population State Licensed 
Physicians

State-Licensed 
Physicians per 1,000 

Residents
1985 543,900 815 1.50
1986 550,700 934 1.70
1987 541,300 1,027 1.90
1988 535.000 1,089 2.04
1989 538,900 925 1.72
1990 553,171 1,038 1 . 8 8
1991 569,054 1,004 1.76
1992 586,722 1,152 1.96
1993 596,906 1,183 1.98
1994 600,622 1,417 2.36
1995 601,581 1,419 2.36
1996 605,212 1,593 2.63
1997 609 655 1,603 2.63
1998 617,082 1,826 2.96
1999 622,000 1,810 2.91
2 0 0 0 627,576 2,034 3.24
2 0 0 1 632,674 1,850 2.92
2 0 0 2 641,482 2,080 3.24
2003 648,818 2,099 3.24
2004 655,435 2,321 3.54

Notes; Numbers of physicians reflect active state-licensed medical doctors and doctors of osteopathy
only; doctors of podiatric medicine are not included because their numbers include both active and
inactive practitioners; federal physicians are not included because they are not licensed by the State
Modical Board.
According to the American Medical Association, as reported ,.t "Federal Physicians in 2001," Health

Care State Rankings, 2003 (Morgan Quitno Press, 2003, p. 430), in 2001, Alaska h n j 147 federal
physicians.
Population figures for 2003 and 2004 are provisional.

Sources: Alaska State Medical Board, and Alaska Department of Labor and Workforce Development.

* These numbers reflect active, state-licensed medical doctors and doctors ol osteopathy only. Doctors of podiatric 
medicine are not included because the numbers of active and inactive practitioners are not separated. Wo do not include 
federal physicians; because they are not licensed by the State Medical Board, their annual numbers are far less readily 
available.
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Although on /  physicians with active licenses are authorized to practice, Ms. Gallant notes that 
the procedure for activating an inactive license is fairly simple and can be completed quickly. 
Therefo'e, in her view, both active and inactive licenses should be considered when stating the 
total number of state-licensed physicians. To that end, we attach a figure prepared by Ms. 
Gallant that shows the total number of active and inactive physicians as a component of the total 
number of primary health care providers in the state for fiscal years 1985-2004.

I hope you find this information to be useful. Please do not hesitate to contact us if you have 
questions or need additional information.
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TOTAL PHYSICIANS, PHYSICIAN ASSISTANTS, AND PARAMEDICS BY FISCAL YEAR
FY 85 | FY 86 | FY 87 | FY 88 | FY 89 | FY 90 | FY 91 | KY 92 | FY 93 | FY 94 | FY 95 | FY96 | FY 97 | FY 98 | FY 99 FY 00 FY 01 FY 02 | FY 03 | FY04

MD/DO Active 815 934 1027 1089 925 1038 1004 1152 1183 1417 1419 1593 1603 1826 1810 2034 1850 2080 2099 2321
MD/DO Inactive 317 305 279 322 255 254 273 263 243 243 262 262 277 266 300 289 285 268 249 242
DPM-Act/lnact 0 11 11 0 0 0 9 11 12 15 13 14 14 15 15 16 16 17 18 17
PA-C-Act/lnact 111 111 134 126 138 157 159 186 177 216 200 231 221 255 244 266 245 284 266 297
MlCP-Aclive 78 85 101 91 100 111 108 119 112 135 134 158 151 191 195 230 233 255 245 283
TOTAL 1321 1446 1552 1628 1418 1560 1553 1731 1727 2026 2028 2258 2266 2553 2564 2835 2629 2904 2877 31601

% Variance from
Previous Tear — ♦9.4 ♦7.3 +4.8 -12.9 ♦10 -.05 +11.4 .02 ♦17.3 ““ ♦ 11.3 .03 ♦12.6 +.04 ♦11 -7.8 +10.4 -.09 + 9.8

MICP - Mobile Intensive Care 
Paramedic

MD - Medical Doctor (allopathic) DO • Doctor ot Ostcopafiw DPM - Doctor of Podialnc Medicine

Source: Leslie Gallant. Alaska State Medical Board

PA-C - Physician Assistant-Certified

TOTAL MEDICAL BOARD LICENSEES BY FISCAL YEAR
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C O M M U N I T Y  A N D  
ECONOMIC DEVELOPMENT

DIVISION OF INSURANCE

Frank H. Murkowski, Governor
Impact of Tort Reform 

on Availability and Cost of Insurance in Alaska

Alaska Statute 21.06.087 requires the Alaska Division o f Insurance (Division) to evaluate the 
effects o f tort reform legislation that became effective in 1997 on the ava ilab ility and cost o f 
insurance in Alaska.
In November 2003, the Division updated the survey results from those gathered in 2002. The 
D ivision mailed 950 surveys to insurers transacting casualty business in the state requesting 
information related to the effects o f tort reform on the costs and ava ilab ility o f insurance in 
Alaska. Tne D ivision received 159 responses. These responses represent 58% o f the 2001 
property/casualty A laska earned premium. The Division requested information related to changes 
in insurance costs and availab ility already experienced by insurers, as well as how costs and
Insurance website at http://www.commcrce.state.ak.us/insurancc/bulletins/B03-09survey.pdf
The responses to the survey indicated overwhelmingly that: 1) there has been no change or 2) the 
insurer has been unable to assess the effect o f tort reform on the costs and ava ilab ility o f 
insurance in Alaska. While most insurers indicated that there has been no change or that they 
have been unable to assess the effect o f tort reform, a few insurers indicated that they have 
written more business and that rates have gone down or that they anticipate seeing increased 
ava ilab ility and lower rates in the future. The following reasons were provided as general 
comments regarding the responses to the survey.

• Low premium volume makes it difficult to assess the impact
• Some respondents do not currently do business in Alaska
• Some respondents do not offer liability insurance in Alaska
• Still early to accurately judge, but it appears that claim amounts and resulting liab ility

A summary o f the answers provided by insurers to the survey follows. The total responses may 
not add up to Jie total number o f insurers who responded to the survey. Some insurers did not 
answer all the questions and others gave multiple responses to one question.
Seventy-six respondents did not answer any o f the individual questions. The reasons provided 
were that the insurer is not currently writing business in Alaska, the insurer does not write 
liab ility insurance, the insurer is a surplus lines insurer or a reinsurer, or the insurer’s book o f

For questions related to the availability o f insurance, the survey allowed insurers tc select from 
options that indicated a change in availability, no change in availability, or that the insurer is 
unable to evaluate how tort reform affects the availability o f insurance. I f  the ava ilab ility o f 
insurance is affected by tort reform, the effect could be demonstrated by changes in the number 
o f policies an in: urer is w illing to write or by changes in the amount o f premium collected by the

ava ilab ility w ill be affected in the future. A copy o f the survey may be found on the D ivision o f

rates have improved

smau to evaluate the impact.

P.O. Box 110805, Juneau, Alaska 99811 0805 
Telephone: (907) 465-2515 Fax: (907) 465-3422 Texr Telephone: (907) 465-5437 

Email: insurnnce6Lcommerce.statc.ak.us Website: http://wu-\v.commcrce.state.ak.us/insurance/

http://www.commcrce.state.ak.us/insurancc/bulletins/B03-09survey.pdf
http://wu-/v.commcrce.state.ak.us/insurance/
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insurer. Either increased policy count or increased written premium could indicate that insurance 
is more available due to tori reform. If  an insurer selected decreased policy count or decreased 
written premium, this might indicate that they anticipate tort refum  to have an adverse affect on 
insurance availability.

For questions related to the cos is o f insurance, the survey allowed insurers to select from options 
that indicate! either a change in rates, a decrease in claims costs, or that the insurer is 
unavailable to evaluate how tort reform affects or will affect insurance costs. A decrease in 
claim costs may be an indication o f ti'hire reductions in costs o f insurance. If  the cost of 
insurance is affected by tort reform, the effect could be demonstrated by indicating whether rates 
used to price a policy had increased or decreased, or if  rates used to price a policy were 
anticipated to increase or decrease.

I. AS 09.17.010 Cap on Non-Economic Damages

What effect has the revised cap on non-economic damages had on the amount o f insurance 
business written by your company in Alaska? I f  no effect has been noticed to date, what effect is 
anticipated in the future on the availability o f liability insurance provided by your company in 
Alaska?

Current A va ilab ility  Future A va ilab ility
67 No change 60 No change
13 Don’t know 18 Don’t know
1 Increased premium written 3 Increased policy count

2 Increased premium written
What effect has the revised cap on non-economic damages had on the cost o f insurance coverage 
written by your company in Alaska? I f  no effect has been noticed to date, what effect is 
anticipated in the future on the cost o f liab ility  insurance provided by your company in Alaska?

Current Cost Future Cost
60 No change 48 No change
17 Don’t know 27 Don’t know
4 Decreased liab ility  rates 2 Decreased liab ility  rates

Comments
• Policy types and lim its written by company would not be impacted.
• While the company is licensed to write in Alaska, they currently do not write any

liab ility  policies.
• The Company’s book o f business is quite stable and the change in tort reform did not 

affect their insureds.
• The company does not write business that would be impacted by tort reform.
• Company writes very little premium in Alaska and cannot judge the impact o f tort 

reform.
• One company indicated that i f  they have more claims affected by tort reform, it could 

impact our overall profitability and then could result in increased rates.
• I f  a company observes an adverse trend in losses, they w ill be forced to re-evaluate 

the ava ilab ility and cost o f coverage.
• The extent o f impact is dependent on future types and amounts o f claims.
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• One company believes that tort reforms, particularly caps on non-economic dam ges, 
stabilize the costs o f litigation, make settlements fairer and more predictable, and 
benefit health care consumers by making more dollars available for health care 
instead o f going into the liab ility industry.

• One company indicated they recently began writing in A laska because o f the positive 
change adopted in 1997.

• One company indicated that while they did not write business in A laska prior to 1997, 
the presence o f the cap w ill remain an important key to the company’s continued 
writings in Alaska.

II. AS 09.17.020 Cap on Punitive Damages

Thirty respondents indicated their policies cover punitive damages. Fifty-seven respondents 
indicated their policies do not cover punitive damages.
What effect has the cap on punitive damages had on the amount o f liab ility  insurance business 
written by your company in Alaska? I f  no effect has been noticed to date, what is anticipated in 
the future on the ava ilab ility o f liab ility insurance provided by your company in Alaska?

Current A vailab ility Future A vailab ility
25 No change 36 No cnange
4 Don’t know 13 Don’t know
1 Increased policy count

What effect has the cap on punitive damages had on the cost o f liab ility insurance coverage 
written by your company in Alaska? I f  no effect has been noticed to date, what is anticipated in 
the future on the cost o f liab ility insurance provided by your company in Alaska?

Current Cost Future Cost
36 No change 34 No change
15 Don’t know 15 Don’t know

1 Increased liab ility rates 
1 Decreased liab ility rates

Comments
• One insurer wrote that since they follow a market underwriter, they do not set 

premium or rates. They w ill continue to write good business in Alaska i f  they feel 
like they can do so profitably.

• It is d ifficu lt to say i f  the cap on punitive damages caused the increase in the number 
o f policies or i f  there was some other reason.

• Our company supports the cap on punitive damages as it helps control the cost o f risk 
which, in turn, a llows Alaskan insureds to enjoy lower insurance rates in the long run.

• Most o f our policy lim its are below the caps. Although no statistics are kept, our 
claims department has noticed a decrease in the number o f liab ility claims where 
punitive damages are plead.

• One insurer indicated they wrot more social service agency professional liability 
policies.
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I I I .  AS 09.30.070 Exclusion of Prejudgm ent Interest

What effect has the exclusion o f prejudgment interest had on the amount o f insurance business 
written by your company in Alaska? I f  no effect has been noticed to date, what effect is 
r.nticipated in the future on the ava ilab ility o f liab ility insurance provided by your company in 
Alaska?

Current A va ilab ility 
62 No change
18 Don’t know 23 Don’t know
1 Increased policy count 3 Increased policy count
1 Increased premium written 3 Increased premium written

What effect has the exclusion o f prejudgment interest had on the cost o f  liab ility  insurance 
coverage written by your company in Aiaska? I f  no effect has been noticed to date, what effect 
is anticipated in the future on the cost o f liab ility  insurance provided by your company in 
Alaska?

Current Cost Future Cost
56 No change 48 No change
23 Don’t know 26 Don’t know
2 Decreased liab ility rates 1 Decrease in incurred claim

amounts
2 Decreased liab ility rates

Comments
• Several companies indicated that they do not write liab ility policies in Alaska.
• One company indicated that they use advisory organizations loss costs.
• One company has not focused in on pre-judgment interest rate as a major rating factor 

affecting premium levels in their lines.
• While the exclusion o f prejudgment interest is a significant benefit by itself, it is 

insufficient to alter rates or ava ilab ility since so few o f our policyholders actually go 
to trial and lose. Thus, in the big picture any savings realized would be 
proportionately very small.

• This change has helped to move settlements closer to actua' damages.
• For one company, ih is had more to do with market ava ilab ility than with rates.
• I f  there is any effect on the cost o f liab ility insurance, it would be a slight decrease 

since a component o f the claim  cost had been eliminated. However, we believe the 
cost reduction is negligible.

IV. AS 09.65.096 Hospital Liability for Emergency Room Physicians

Four respondents said they sell hospital liab ility  policies.
Eighty-one respondents said they do not sell hospital liab ility policies.

Four respondents said that prior to the law change, their policies did not cover negligence o f
emergency room physicians acting as independent contractors.
Since there was no change in coverage, there has been no change in rates or availability.
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V. AS 09.10.055 Statute of Repose for Construction and Design Defects

What effect has the revised statute o f repose had on the amount o f insurance business written by 
your company in Alaska? I f  no effect has been noticed to date, what effect is anticipated in the 
future on the ava ilab ility o f liab ility  insurance provided by your company in Alaska?

Future A va ilab ility  
57 No change 
i8 Don’t know 
2 Increased policy count 
2 Decreased policy count 
1 Increased premium written

What effect has the revised statute o f :ep.-Le had on the cost o f liab ility  insurance coverage 
written by your company in .iaska? I f  no effect has been noticed to date, what effect is 
anticipated in the future on the cost o f liab ility insurance provided by your company in Alaska?

Current A vailab ility 
62 No change 
12 Don’t know
1 Decreased premium written
2 Decreased premium written

Cument Cost 
57 No change 
15 Don’t know 
2 Decreased liab ility rates

Future Cost 
52 No change 
21 Don’t know 
1 Decreased liab ility  rates

Comments
• It is un like ly that an action involving the statute o f repose as respects to construction 

and design defects would arise from one o f our insureds.
• Not applicable in medical malpractice.

V I. AS 09.30.070(a) In terest Rate
What effect has the revised interest rate had on the amount o f insurance business written by your 
company in Alaska? I f  no effect has been noticed to date, what effect is anticipated in the future 
on the availability o f liab ility insurance provided by your company in Alaska?

Cunent A vailab ility 
65 No change 
15 Don’t know 
1 Increased policy count 
1 Increased premium written

Future A va ilab ility 
60 No change 
18 Don’t know 
2 Increased policy count 
1 Increased premium written

What effect has the revised interest rate had on the cost o f liab ility insurance coverage written by 
your company in Alaska? I f  no effect has been noticed to date, what effect is anticipated in the 
future on the cost o f liab ility insurance provided by your company in Alaska?

Current Cost 
60 No change 
20 Don’t know 

I Decreased liab ility rates

Future Cost 
51 No change 
25 Don’t know 
3 Decrease in incurred claim 

amounts
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Comments
• The o* t o f claims is higher than it would be without prejudgment interest, but we did 

not wnte coverage prior to 1997.
• Due to the extreme y small number o f malpractice claims that proceed through 

verdi t, it is d ifficu lt to accurately measure the eftect, but we believe it w ill have a
s ̂ b 'iizing effect on the cost o f liab ility insurance. Any savings achieved through this 
or other tort reforms w ill directly benefit policyholders by keeping future rates lower 
th .n they would otherwise be.

• We expec' 'hat the lower Interest rates w ill reduce total settlement costs in the small 
numb;r o f claims that are tried to verdict, particularly those in which pre-judgment 
iuterest is an issue. To the extent that this reduces the overall trend in loss costs,
p dicyholders w ill benefit by virtue o f paying lower premiums in the future than 
would otherwise be required.

The D ivision welcomes your comments, questions, or suggestion on this report.
Respectful ly  submitted,

Linda S. Hail 
Director

I
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APPENDIX

VII. Alaska Experience

Every year a ll insurers provide an Annual Statement to the division. The Annual Statement 
provides information that is usca to monitor the solvency o f insurers. The Annual Statement 
includes, among other information, premiums, losses, assets, and surplus o f the insurer. Some of 
the infoimation is countrywide data and some o f it is specific to the insurer’s A laska business. 
The exhibits attached to this report are taken from these Annual Statements. We have included 
this information because it is the most readily available factual information related to premiums, 
claims, losses, and solvency o f the company as a whole. These exhibits show overall trends and 
include a ll factors that influence an insurer’s operations. The available information is not 
adequate to make any conclusions about the effects o f tort reform on the costs and ava ilab ility o f 
insurance.
VIII. Solvency

To evaluate the solvency o f the insurer as a whole, the attached Aggregate Assets and Surplus 
for Insurers W riting Business in Alaska exhibit shows how assets and surplus have changed over 
the period from 1996 to 2002. The average change is an average o f the individual insurer asset 
and surplus levels. Because an insurer’s entire surplus is available to support losses that occur in 
any state, it is d ifficu lt to make a meaningful allocation o f surplus to a particular state.
Therefore, aggregate totals for assets and surplus are shown by year for all insurers writing 
busLess in Alaska. Assets and surplus have increased by approximately the same amount per 
year between 1996 and 2000. For 2001 and 2002, the increase in assets increased more than the 
change in surplus.
IX. Alaska Premium and Loss Experience From 1990 -  2002

For the liab ility lines o f business, the attached exhibits show
• Aggregate Alaska premium earned
• Losses incurred
• Number o f insurers

Premium and loss information is generally available for the period from 1990 - 2002. This 
information is from Annual Statements submitted by insurers to the division. Because this 
information is based on losses incurred and premiums earned during a calendar year, it is useful 
for showing trends but should not be used to make determinations about the adequacy or 
excessiveness o f insurance premiums.1 Aggregate expense information r. not included in these 
exhibits as it is not readily available

The data in these exhibits include all factors that affect insurance premiums, not ju st the effects 
o f tort reform.

1 Calendar year data does not match losses with the premiums used to pay the losses. Some of the 
losses incurred in one calendar year may be from policies that were issued in prior years.
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COM M ERCIAL LINES

Aircraft
Because the aircraft line includes property and liab ility coverages, any effect o f tort reform w ill 
be d ifficu lt to isolate from this data. The number o f insurers decreased from 47 to 40 from 1990 
to 2000, increased in 2001 to 43, and has returned to 40 in 2002. Losses increased 5.82% 
annually for a total increase o f 86.34% over the thirteen-year period. Premiums increased an 
average o f 9.04% annually for a total increase o f 159.06% over the thirteen-year period.
The top 20 insurers wrote 99.96% o f the total premium volume in 2002. The top 4 insurers 
wrote 57.64% o f the total premium. This compares to 82.36% and 62.29%, respectively, in 
2001.

Commercial Auto
Between 1990 and 2002, the number o f insurers offering commercial auto insurance grew from 
162 to 201, for an annual increase o f 1.59% or 18.90% for the thirteen-year period. Losses grew 
3.05% annually or 39.22% over the thirteen-year penod. Premium grew 2.04% annually or 
24.85% over the thirteen-year period.
The top 20 insurers wrote 72.22% o f the total premium volume in 2002. The top 20 insurers 
wrote 67.97% o f the total premium volume in 2001.

Commercial Multiperil
The liab ility portion o f commercial multiperil insurance (CMP) was first reported separately 
from the property portion in 1992, so the exhibit includes data on premiums and losses beginning 
in 1992. The number o f insurers increased from 137 to 169, between 1992 and 2002 for an 
average annual change o f 2.18% or an eleven-year increase o f 35.58%. During the same period, 
premium increased by approximately 0.19% annually or 2.16% overall. Losses decreased 2.24% 
annually for a total decrease o f 22.06% from 1992 to 2002.
The top 20 insurers wrote 82.03% o f the total premium volume in 2002. The top 20 insurers 
wrote 82.18% o f the total premium volume in 2001.

Medical Malpractice
Between 1990 and 2002, the number o f companies writing medical malpractice insurance 
(coverage for a ll type o f licensed health care providers and entities) grew from 35 to 39, down 
from a high o f 44 in 1999, for an average annual increase o f 1.32%, or 15.53% over the 
thirteen-year period from 1990 to 2002. During the same period, losses increased on average by 
6.64% annually, for a total thirteen-year increase o f 102.86%, and premium decreased by 0.91% 
annually, for a total thirteen-year decrease o f 9.61%.

The top 20 insurers wrote 9 .̂91% o f the total 2002 premium volume. The top two insurers 
wrote 69.35% o f the total premium volume in 2002. This compares to 99.65% and 65.21%, 
respectively, for 2001.
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Other L iab ility

The number o f insurers writing other liab ility grew from 198 in 1990 to 244 in 2002 ror an 
average annual increase o f 2.09% or 25 51% for the thirteen-year period. Lopses decreased 
3.30% annually or arproximately 30.8>yo over the thirteen-year period. Premium increased by 
0.11% annually, for a total thirteen-year increase o f 1.24%.
The top 20 insurers wrote 72.78% o f the total 2002 premium volume. The top 2 insurers wrote 
23.27% o f the total 2002 premium volume. This compares to 76.32% and 25.3%, respectively, 
for 2001.

Product L iab 'ity

Betv een 1991 and 2002, the number o f insurers providing product liab ility  increased slightly, 
from 107 in 1991 to 111 in 2002. Losses increased 29.40% annually and premiums decreased 
0.34% annually. Because o f the volatility o f the data for this line, and the small amount o f 
business written, it is d ifficu lt to summarize the trends by the average changes.
The top .̂0 insurers wrote 96.73% o f the total 2002 premium volume. The top 2 insurers wrote 
28.62% o f the total 2002 premium volume. This compares to 95.13% and 22.95%, respectively, 
for 2001.
PERSONAL LINES

Homeowners
Because homeowners insurance is a package policy that includes both liab ility  and property 
coverages, the effect o f tort reform is especially d ifficu lt to isolate. The number o f insurers 
writing homeowners insurance has decreased from 70 in 1990 to 57 in 2002. This is an average 
annual decrease o f approximately 2.00% or a total decrease o f about 19.93% over the 
thirteen-year period. During the same period, premium increased an average o f 6.80% annually 
or approximately 106.21 % for the thirteen-year period. Losses increased an average o f 2.81 % 
annually or by 35.62% for the thirteen-year period.

The top 20 insurers wrote 99.54% o f the total 2002 premium volume. The top 2 insurers wrote 
63.46% o f the 2002 premium volume. This compares to 99.17% and 63.79%, respectively, for 
2001.

Private Passenger Auto L iability
Between 1990 and 2002, the number o f insurers offering private passenger auto insurance 
decreased from 111 to 98, however, the number o f insurers has increased to 103 in 2002. This is 
an annual average decrease o f approximately 1.19%, or a thirteen-year overall decrease o f 
12.37%. Losses increased annually by 5.54%, for a 81.05% increase over the thirteen-year 
period. Premiums increased 4.92% annually or 69.58% over the thirteen-year period.

The top 20 insurers wrote 90.19% o f the total 2002 premium volume. The top two insurers 
wrote 40.23% o f the 2002 auto liab ility premium. This compares to 89.75% and 42.24%, 
respectively, for 2001.



A ggrega te  A sse ts  and S urp lus fo r Insurers W riting  B us iness  in A laska

Year Assets

Average 
Change 
by Co Surplus

Average 
Change 
by Co

1996 661,393,007 219,179,535
1997 749,194,654 21.24% 272,838,734 25.31%
1998 762,824.973 7.04% 296,359,655 9.14%
1999 779,096.<. J6 1.46% 307,798,191 2 .6 8 %
2 0 0 0 772.868.467 6.58% 280,096,626 7.95%
2 0 0 1 788,176,003 20.72% 261,698,959 8 .1 0 %
2 0 0 2

Notes:

859,228,587 7.94% 260,321,037 2.34%

(1) The assets and surplus amounts are in thousands.
(2) The average change is calculated by company
(3) The assets and surplus figures are countrywide amounts and do

not represent an allocation to Alaska business only.
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Calender Year
Number of 
Companies

Direct Losses 
Incurred*

Earned 
Premium*

1990 47 $13,304 $14,034
1991 44 $31,341 $14,929
1992 42 $5,976 $12,433
1993 45 $8,513 $14,465
1994 45 $9,797 $13,488
1995 48 $18,045 $19,790
1996 47 $19,868 $30,799
1997 46 $25,588 $26,195
1998 39 $31,455 $22,681
1999 40 $13,500 $20,263
2000 40 $31,455 $22,669
2001 43 $44,284 $31,273
2002 40 $9,314 $47,525

Average Annual % Change -1.07% 5.82% 9.04%
1991 to 2002 % change -11.17% 86.34% 159.06%

'Dollar amounts are in ($000)
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Medical Malpractice

Earned
Premium

$12,488

Calander Year
1990 ___
1991
1992
1993

2002
Average Annual % Change 
1991 to 2002 % change

Number of 
Companies 

35 
35

1.32%
15.53%

| Direct Losses 
Incurred‘ 

j "  $4.336
_________$2 ,4 /0
 $1,1^0

$6,165
_________ $4,377
_________ $5,656
_________S3.933

$1.019
 $1,886

$13,461
_________ $2,311

$11,0231 
_________$6,564

•Dollar amounts are in ($000)

Selected Trends
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Product L iability

Calander Year
Number of 
Companies

Direct Losses 
Incuned*®

Earned
Premium*

1990 XXX aaX XXX
1991 107 -$429 $2,610
1992 94 $904 $2,516
1993 99 $331 $1,882
1994 101 $1,902 $1,869
1995 105 $879 $2,660
1996 102 $696 $2,721
1997 103 $1,595 $2,782
1998 111 $3,047 $1,961
1999 116 $2,883 $1,861
2000 109 -$151 $2,129
2001 111 $2,499 $2,117
2002 111 $10,118 $2,765

ual % Change 1.21% 29 40% -0.34%
2002 % change 12.79% 686.07% -3.34%

'Dollar amounts are in ($000)
®  Dollar amounts for 1991 and 2000 are net included in average change totals.

Selected Trends

$12,000

I ■
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Calander Year
Number of 
Companies

Direct Losses 
Incurred*

Earned 
Premium*

1990 70 $28,070 $36,489
1991 71 $29,695 $37,949
1992 65 $38,812 $42,501
1993 64 $27,334 $48,079
1994 59 $28,973 $52,736
1095 56 $33,321 $55,502
1996 55 $61,628 $58,660
1997 54 $33,483 $61,151
1998 50 $28,987 $65,054
1999 55 $30 367 $68,628
2000 57 $45,353 $72,198
2001 57 $42,351 $76,206
2002 57 $36,770 $80,998

Average Ann 
1991 to

jal % Change -2.00% 2.81% 6.80%
2002 %  change -19 93% 35.62% 106.21%

*Dollar amounts are in ($000)
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A l a s k a  S t a t e  S e n a t e

Session- 
State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
(907) 465-5241 Fax

Interim:
119 N. Cushman, Suite 20i 
Fairbanks, Alaska 99701 

(907) 456-8161 
Senator_Ralph, Seekins@legis.state.ak.us

Senator Ralph Seekins
District D

MEMORANDUM

D a t e :  A p r i l  12, 2005

T o :  O f f i c e  o f  R e p r e s e n t a t i v e  M c G u i r e  ^  ^Cr r<f£F r o m :  S e n a t o r  R a l p h  S e e k i n s

R e :  R e q u e s t  f o r  H e a r i n g  o f  S B  6 7  ( p e n d i n g  r e f e r r a l )

Attached please find Senate B ill 67 along with a concomitant sponsor statement and related 
information.

This b ill caps (at $250,000) non-economic damage claims made against health care providers.

1 respectfully .cquest this bill be scheduled in the House Judiciary Committee at your earliest 
convenience. Thank you.

mailto:Seekins@legis.state.ak.us


A l a s k a  S t a t e  S e n a t e

State Capitol
Juneau, Alaska 99801-1182 
(907) 465-2327 
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Session: Interim:
119 N. Cushman, Suite 201 
Fairbanks, Alaska 99701 

(907) 456-8161 
Senator_Ralph_Seekins®legis.state.ak.;js

Senator Ralph Seekins
District D

____________Senate Bill 67 Sponsor Statement____________
“An Act relating to claims fo r personal injury o r wrongful death against health care 

providers.”

Senate B ill 67 amends AS 0‘.).55 by adding a new section (.549). This section places a $250,000 
lim it on non-economic damage awards where health care providers render services. This bill 
intends to alleviate a growing, two-pronged, crisis in Alaska’s health care industry —  the dearth 
o f liab ility insurance carriers and the declining number o f practicing physicians.

Liability instance is one of life ’s absolute necessities. As drivers, we are required to have 
liab ility  coverage before we get behind the wheel. As homeowners we understand the protection 
liab ility insurance provides. Now imagine i f  Allstate, State Farm and GEICO found the Alaska 
market liligiously perilous and decided to pull up stakes. What would rates do?

Health care providers too, understand the necessity o f liability coverage. The fact is, in today’s 
world no commercial enterprise dares “ go bare.”  But where our state’s health care industry is 
concerned, the lack o f carriers is not hypothetical —  it is a reality. Medical malpractice 
insurance companies have found Alaska uneconomic and have left the market. This has created 
much uncertainty and opened the door to higher rates across the board.

These added costs o f doing business are, o f course, paid by every Alaskan needing medical care. 
But there is a much more serious problem —  that being a critical shortage of physicians. The fact 
is, Alaska ranks near the bottom in the number o f physicians per capita. Over half o f Alaska’s 
physicians exceed the age o f 50. Furthermore, it gets continually more difficult to recruit new 
entries whei ether states have capped non-economic damages at or near $250,000.

The bottom line? Despite all our natural assets, Alaska is viewed as an undesirable place for 
medical insurance carriers to do business and, as a result, for physicians to set up shop.

This is, unquestionably, a complex issue. Yet, other r " 1tes have effectively placed an upper lim it 
on non-economic damage awards thereby providing a stable, predictable and insurable climate. 
Senate B ill 67 follows this national trend

I t ’s important to note that this legislation does not alter awards for quantifiable damages such as 
lost wages and medical expenses. Furthermore, il is not intended to be a silver-bullet solution to 
an entire range of issues facing our health care industry today. However, it does provide a step in 
the right direction in terms of stabilizing the medical insurance market here in Alaska and 
boosting our efforts to attract the next generation of physicians.

4/13/05
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(a) In an action to recover damages for personal i ijury or wrongful death, all damage 
claims for noneconomic losses shall be limited to ccmpcnsaiion for pain, suffering, 
inconvenience, physical impairment, disfigurement, loss o f enjoyment o f life, loss o f 
consortium, and other nonpecuniary damage.

(b) Except as provided under (c) o f this section, the damages awarded by a court or a 
jury under (a) o f this section for all claims, including a loss o f consortium claim, arising 
out o f a single injury or death may not exceed $400,000 or the injured person’s life 
expectancy in years multiplied by $8,000, whichever is greater.

(c) In an action for personal injury, the damages awarded by a couil or ju ry  that are 
described under (b) o f this section may not exceed $1,000,000 or the person's life 
expectancy in years multiplied by ^25,000, whichever is greater, when the damages are 
awarded for severe permanent physical impairmr f or severe disfigurement.

(d) Multiple injuries sustained by one >  son as a result o f a single incident shall be 
treated as a single injury for purposes o f this section.

Sec. 09.17.010. Noneconomic damages.



Sec. 09.55.560. Definitions.

In AS 09.55.530 - 09.55.560,

(1) "health care provider" means an acupuncturist licensed under AS 08.06; an 
audiologist or speech-language pathologist licensed under AS 08.11; a chiropractor 
licensed under AS 08.20; a dental hygienist licensed under AS 08.32; a dentist licensed 
under AS 08.36; a nurse licensed under AS 08.68; a dispensing optician licensed under 
AS 08.71; a naturopath licensed under AS 08.45; an optometrist licensed under AS 08.72; 
a pharmacist licensed under AS 08.80; a physical therapist or occupational therapist 
licensed under AS 08.84; a physician or physician assistant licensed under AS 08.64; a 
podiatrist; a psychologist and a psychological associate licensed under AS 08.86; a 
hospital as defined in AS 18.20.130 , including a govemmcntally owned or operated 
hospital; an employee o f a health care provider acting within the course and scope of 
employment; an ambulatory surgical "acility and other organizations whose primary 
purpose is the delivery o f health carc, including a health maintenance organization, 
individual practice association, integrated delivery system, preferred provider 
organization or a.rangement, and a physical hospital organization;

(2) "board" means an arbitration board established under AS 09.55.535;

(3) "panel" means an expert advisory panel established under AS 09.55.536;

(4) "professional negligence" means a negligent act or omission by a health care 
provider in rendering professional services;

(5) "professional services" means service provided by a health care provider that is 
within the scope of services for which the health care provider is licensed and that is not 
prohibited under the health care provider's license or by a facility in which the health care 
provider practices.
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February 8,2005

Honorable Con Bundc and
Senate Labor and Commerce Committee
Alaska State Senate
State Capitol, Room 506
Juneau, A K  99801

Re: SB 67 -  Medical Liability Reform

Dear Senate Bunde and Senate Labor and Commerce Committee Members:

The Alaska State Medical Association (ASMA) represents physicians statewide and is primarily 
interested in ensuring that Alaska’s citizens have access to high quality health care. ASMA strongly 
supports SB 67, which provides for meaningful medical liab ility  reform and urges you to support it 
as well.

SB 67 establishes a $250,000 maximum for the unquantifiable damages known as non-economic 
damages. Non-economic damages are also known as “ pain and suffering”  damages. SB 67 does not 
lim it the quantifiable economic damages such as lost wages, and post and future medical care costs. 
(SB 67 defines economic damages, which arc not currently defined in Alaska statutes.)

ASMA asserts that enactment o f SB 67 w ill provide for equitable and more predictable settlements in 
medical injury cases. The result w ill be a more stable professional liability insurance marketplace 
and, most importantly, w ill help us recruit physicians to help fill our chronic shortage o f physicians.

The American Academy o f Actuaries® has stated that medical liability reform establishing a 
$250,000 lim it is imperative in stabilizing the physician professional liability insurance marketplace. 
A recent study® o f medical students found the legal environment and the availability o f affordable 
liab ility insurance plays a major part in a graduate’s decision as to where to set up practice.

Access to medical services is limited in much o f the state. Alaska has one o f the smallest numbers o f 
physicians per capita in the country. An American Medical News story pertaining to the special 
Medical payment reform for Alaska noted our precarious situation: “ Alaska has long ranked among 
the worst states in terms o f physician supply. In 2002, the state had fewer than 1,350 doctors in 
private practice and another few' hundred in the military or other government posts...only six states 
had a lower doctor to patient ratio.” ® This data indicates that to reach the natic .ial average, Alaska 
would need about 500 more actively practicing physicians. This determination is future 
substantiated in M o lly  Southworth, MD, July 2004 Masters o f Public Health Thesis, titled “ Alaska’s 
Physician Workforce: An Overview, a Summary o f Training Background, and the Impact o f the 
W W AM I Program” .® Exacerbating the problem is the aged physician workforce. ASM A’s database 
shows nearly 50% o f our physician workrorce over age 50. Dr. Southworth’s Thesis® as well as 
Leslie Gallant o f the State Medical Board® further validates that fact. The Providence Alaska 
Medical Center confirmed in its 2002 study that physicians in its service area were getting older and 
highlighted immediate acute shortages in psychiatrists, surgeons, and general internists, among



others.® In 2002, the total shortage identified in primarily the Anchorage bowl area totaled about 
200. The Providence study was updated for 2005 and projected the physician workforce needs to 
2009.® The Shortage in 2005 is still at around 200, with a projected shortage in 2009 o f 261.

The recruitment challenge is the main reason medical liability reform is so important to Alaska. 
Unfortunately, the state does not have the capacity to “ grow”  its own physicians. Alaska has no 
medical school, and o f the small number o f students graduating annually from the WWAMJ 
program, some do not return to nractice. Likewise, the state’s lone residency training program is 
small. Alaska is, and w ill cor ae to be a net imported o f doctors. As such, we have to compete 
with other states fac:,,g physician shortages, a competition that is influenced significantly by the 
state’s medical-legal practice environment.

ASM A asserts that SB 67 is a critical element in helping us improve our practice environment so as 
to help in physician recruitment. Well trained physicians in sufficient numbers are ASM A’s greatest 
concern so that all Alaskans have access to high quality care when it is needed Alaskans need and 
deserve local health care without having lo be flown out o f state for treatment.

ASM A urges you to support SB 67.

Sincerely,

By: Paul Worrell, MD President
For: The Alaska State Medical Association

cc: Senator Ralph Seekins
Senator Ben Stevens 
Senator Johnny Ellis 
Senator Bettye Davis

Footnotes:

©  Issue Brief, American Academy o f Actuaries, “ Medical Malpractice Tort Reform: Lessons 
from the States” , Fall, 1996, p. 4.

©  “ AM A Survey: Medical Students’ Opinions o f the Current Medical Liability Environment: 
American Medical Association Division o f Market Research and Analysis, November 2003.

©  “ Medicare Law Aims to Bring Alaska Physicians in from the Cold.”  AM  News, 1/19/2004.
©  “ Alaska’s Physician Workforce: An Overview, A Summary o f Training Backgrounds, and the 

Impact o f the W W AM I Program” , M olly B. Southworth, MD, 7/2004, Masters o f Public 
Health thesis, pp 26-33.

©  See Southworth © , pp 12-14.
©  “ Shingle Shortage?” , Anchorage Daily News, Ann Potempa, 9/3/2002
©  “ Physician Workforce Analysis” , Providence Health System Alaska, November 2002, pp 17- 

18.
®  “ PAMC Physician Supply and Physician Need Estimate: Summary” , Providence Alaska 

Medical Center, February 2005.
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1919 Lalhrop Slreei • Suite 101 • Fairbanks AK 99701-5956 • (9071451-8775

R i c h a r d  L .  H u t c h i s o n ,  M . D . ,  F . A . C . S .
Plastic & Reconstructive Surgeon

Senator Ralph Seekins 
State Capitol, Room 125 
Juneau, AK 99801-1182

Dear Senator Seekins:

Thank you foi itroducing SB 67, ’’Alaska Medical Injury Compensation Reform Act of 
2005”.

I strongly support the passage o f this bill.

The availability o f affordable medical liability insurance is increasingly becoming a 
problem in the State of Alaska. If this trend continues, the quality and access to health 
care in our state will be harmed.

Passage of'■imilar reform bills in other states have yielded direct benefit for the overall 
population and has allowed both primary care ai:d specially physicians to continue to 
practice efficient and effective medicine. The similar reform bills have not limited the 
ability of patients to seek legal redress when warranted.

Please work towards the passage of this bill. In both urban and rural areas, our state has a 
physician shortage. Passage of SB 67, in addition to allowing Alaskan physicians to 
continue to practice, will help in recruiting much needed new physicians.

Let me know if you have any questions or desire additional information.

Richard L. Hutchison, M.D., F.A.C.S.

Member ol Ihe American Society oi Plastic & Reconstructive Surgeons 
Board Certified by Ihe American Board of Plastic Surgery 

fellow American College of Surgeons



rhe Voice o f Small Business®

ALASKA

National Federation of Independent Business 

Statement of Support for SB 67 

Medical Liability Reform 

February 9, 2005
The Alaska Chapter o f the National Federation o f Independent Business has 2,500 members, making it 
the largest small-business advocacy group in the state.

This legislation provides an award lim it o f $250,000 for non-economic damages for personal injury 
claims against health care providers. NFIB/Alaska fully supports this legislation. It is important to 
emphasize that this in no way lim its economic damages which include past and future losses tor wages 
or employment opportunities and costs for past and future health care services and products. The lim it 
is for non-monetary losses such as pain and suffering.

Alaska’s current law sets a $400,000 non-economic damage lim it with higher awards available for 
serious injuries. This has effectively eliminated the hard cap since all injuries are argued to be serious.

Other states have seen positive results by lim iting the amount awarded for pain and suffering. 
According to a study conducted by the RAND Corporation, a California-based research organization, 
the State o f California's medical liability law which includes a $250,000 cap on non-economic 
damages has reduced awards by an average o f 30 percent. Their law also limits payment to plaintiffs’ 
lawyers, which have dropped 60 percent.

NFIB and other business groups support medical liability reform across the nation because o f the 
rising costs o f health care and access to health care for their employees. The medical liab ility crisis is 
estimated to add between 5 and 9 percent to the overall health-care costs in the United States. The 
skyrocketing costs o f  medical liability insurance have caused a crisis in many states with the loss o f 
doctors w illing to do business in their state. Due to the uncertainty in Alaska’s liability insurance 
market young physicians have better choices than Alaska and it is d ifficu lt to attract new doctors. As 
in some other states, Alaska needs to work to change that.

Vote YES on Senate Bill 67

Submitted by Thyes Shaub on behalf o f NFIB/Alaska.

National Federation of Independent Business -  ALASKA 
217 Second St.. Suite 206 • Juneau. AK 99801 • 907 463-5118 • Fax 907-463-5128 • www.NFIB.com

http://www.NFIB.com
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February 10,2005

Senator Ralph Seekins

Re: Support for Senate Bill 67

Dear Senator Seekins;

Thank you for your efforts to control the unending exponential increases in health 

insurance prcmiuins. I know this step is not going to completely fix the problem, but it is 

a step.

I own a retail clothing and footwear store in Juneau. Wc have always provided health 

insurance benefits for our employees, but soon we will not be able to cover our 

employee’s insurance needs if every year I receive a premium increase of on average 

15%. We have had to increase deductibles and self-insure to make up the difference to 

employees if they have a big claim. This cannot continue forever, soon we’ll run out of 

tricks.

I feel like we have been more than doing our part to control costs. Now it is time for the 

other parties involved to do their part I understand completely both the economic and 

the non-economic side of this equation and it’s effects on the worker and their family as 

my wife suffered a serious back injury many years ago while on the job. The current 

situation is out of control.

Good luck in your quest. Part o f the problem is the people fighting the battle arc “well 

heeled” enough to not have the problem of covering rising premiums be real enough for 

them, among other things...

Regards,

Ron Flint

President, The Nugget Alaskan Outfitter



R i c h a r d  L .  H u t c h i s o n ,  M . D . ,  F . A . C . S .
★ Plastic &  Reconstructive Surgeon

1919 Lathrop Street • Suite 101 • Fairbanks. AK 99701 -595* • 19071451-8775

Senator Ralph Seekins 
State Capitol, Room 125 
Juneau, A K  99801-1182

Dear Senator Seekins:

Thank you for introducing SB 67, ’’Alaska Medical Injury Compensation Reform Act o f

I strongly support the passage o f this bill.

The availability o f affordable medical liability insurance is increasingly becoming a 
problem in the State o f Alaska. I f  this trend continues, the quality and access to health 
care in our state w ill be harmed.

Passage o f similar reform bills in other states have yielded direct benefit for the overall 
population and has allowed both primary care and specially physicians to continue to 
practice efficient and effective medicine. The similar reform bills have not limited the 
ability o f patients to seek legal redress when warranted.

Please work towards the passage o f this bill. In both urban and rural areas, our state has a 
physician shortage. Passage o f SB 67, in addition to allowing Alaskan physicians to 
continue to practice, w ill help in recruiting much needed new physicians.

Let me know i f  you have any questions or desire additional information.

2005” .

Richard L. Hutchison, M.D., F.A.C.S.

Member of the American Society of Plastic & Reconstructive Surgeons 
Board Certified by the American Board of Plastic Surgery 

fellow American College of Surgeons



*

Mr. Chairman, members of the Committee, I am Rod Betit, President of the Alaska State Hospital 
& Nursing Home Association. ASHNHA's membership includes all but one o f the 31 hospitals 
and nursing homes throughout the State

ASHNHA's members strongly support SB 67. Why?

SB 67 is about every Alaskan's ACCESS to physician care, now and in the future. We are facing 
a growing physician crisis that has hit some communities already, and w ill confront many more 
communities in the years ahead.

SB 67 is NOT about denying harmed patients access to responsible settlements for the in jury they 
have suffered.

We are advocating a change in only one area o f our medical liability laws, that part dealing w ith 
non-economic damages. SB 67 would not impact other provisions o f Alaska law including:

• Provisions for economic damages and punitive damage.;
• Periodic payment of damages awarded
• Collateral benefits (offsetting against damages collected from other parties)
• Apportionment o f damages (assigning percentage o f fault among parties)

The Growing Physician Crisis:
This crisis is due to several factors that combine to have a dampening impact on the number of 
physicians predicted to practice in Alaska in the next 10 to 20 years.

Factor ttl -  Lack of Affordable Liability Coverage:
• t

i Think about this fact, there is not even one for-profit insurer w illing  to w rite medical liability 
poliaes in Alaska! The only insurance available is courtesy o f two out-of-state physician owned 
enterprises that have agreed to extend their plan to Alaskan doctors.

ASHNHA C om m en ts on SB 67

i vv
However, these policies do have limits in coverage that cause physicians to make tough 
decisions about how much coverage they can afford, and as a result, how much of their 
prof-'ssional trade they can afford to practice.

I'-
So even as our gross physician to population numbers suggest we are dramatically 

\  f  underrepresented by physicians, it is actually worse when you figure in the practice lim its that 
those doctors who have insurance are increasingly force to adopt.

You might ask, why doesn't a physician simply raise his fees to cover a 200% or 300% increase in 
premiums? Well it is not that simple of course.
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Physicians can raise their fees bu t it produces very little  new revenue because so m uch o f their business 
is government programs (Medicare &  M edicaid) which do not automatically respond to fee increases, 
and to bad debt or charity care (approximately 20% of A laskans are ’ m insured at th is time).

Is Alaska medical liability insurance expensive because we have less com petent physicians in 
Alaska? NO -  there is no evidence of that. The reality is that certain medical practices inherently  
carry more risk throughout the country and prem ium s reflect that.

Try to insure your 21 year o ld  son to d rive  your Porsche and you w ill get a:i idea of how risk  and 
prem ium  cost work. The rate you are quoted w ou ld  no doubt scare you off.

W ou ld pricing most 21 year o ld s out of being ab le to d r iv e  a Porsche hurt the community? Probably 
not.

But losing doctors who do deliveries, surgery, radiology, cardiology, neurology, chem otherapy, 
emergency medicine and other higher risk specialties w ill do serious damage to the vitality of our 
health care system and our quality o f life.

A good example of what happens when high prem ium s and scope of practice co llide  is a fam ily 
practice physician in Soldotna who cou ld  not afford to hand le prenatal care and de live ry  because of the 
added liab ility  cost. This "practice shrinking" is happening in other communities and w ith  other 
physician specialties. My members could give you more details.

Factor 02 -  Alaska's Population Growth. Particularly Seniors. Will Far Exceed Physician G row th 
Consider these Facts:
[1 The total population of Alaska is projected to grow 28% by 2020. This is in addition to 62% 
growth between 1980 and 2000.
□ The population over 65 is projected to grow 109% by 2020. This is in addition to 229% growth 
in this age group between 1980 and 2000. Note Table below.
U In 1998 Alaska ranked 47th in the number of hospital beds per 100,000 population and 49th in 
the number of nursing home beds for people 65 and older. Yet Alaska will be experiencing the 
greatest growth rrte in the age group that most requires services in these complex 
environments dependent on a wide range of physician specialists.

i'OPTXATIOV PROFILE
P ro tected  p o rc o n tu g ©  choru:?© In to td  

p o p u la tio n  #  (*_>pollution 45 ♦  /© o rs  o f og©.
1980-2000 A 2 UjO- 2 0 2 0

T o t d  p o p u l a t i o n  P o p u l a t i o n  6 5  + y u a n  o f  o g «

■; n f i n  nCiMlchli-rj: t: :
A s %: I iff : x

Scu:a: o f Cr/w jl
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So. w hat do we expect in terms of physician/lOO.OOO pof 
federal governm ent predicts for Alaska.

H ere is w ha t the

H ealth professions

Projected p©fcerit'>je i In ©rrtrioymentper 100.0X1 
population Iri tho foe rriost numerous health core ccojp.3tlor4 

In t »  U.S.. 1->*-2006

Nirr; o ta r ta ta  « attenlOTt

IB*

i ; t  i . )  1.1 u  s .)

h a w

Dll.2%
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□ rnw  
H 3 1 3 .»

CtVKfcnt -OJA,

h o n v h e d n a d «

O.W
□2.7* ?.ov

□9.W

□i«.n

■Alaska 

□R t^cn  x 

□US

34M*

Same fnnxallotxj ilswe.

Based on these numbers, Alaska's physician gap is not expected to close so we w ill stay at the bottom 
as tar as physicians/100,000 population yet we w ill need more physicians per 100,000 in specialty areas 
because we w ill have the fastest growth in seniors of any where in the country.

Conclusions:

□ Alaska is already experiencing serious trouble retaining and attracting physicians, and the situation 
w ill get worse w ithout your intervention to help stabilize the medical liab ility market.

c Growth in Alaska's population, particularly the elderly, w ill far outstrip growth in the number of 
physicians available to meet this need.

□ The elderly consume at least 2/3rds of all public spending in Medicare and Medicaid because they 
have chronic conditions, serious prolonged illnesses that are expensive to treat, and rely on an average 
o f 5 medications to address their medical problems.
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□ Alaska will not only need many more physicians in the years ahead but we will need more physicians 
in specialty fields th^n any other state. This will not occur without addressing the medical liability 
insurance market in Alaska.

□ Alaska does not have a medical school or a large residency program  so we are dependent on keeping 
our physicians in practice as long as possible and attracting new physicians from outside the State. We 
will have to rely on attracting physicians away from other states.

□ Just as a doctor has a professional responsibility to be there for his/her patients whether they can pay 
or not, we as a society have a social responsibility to create a reasonable business environment for them 
to do business in.

For these reasons ASHNHA encourages your support of SB 67.

We believe the narrow nature of this legislation addressing just the non-economic damages cap will go 
a long way to demonstrate that the State is committed to injured patients receiving fair compensation, 
but that we are also concerned about insuring a viable environment in which all Alaskans will be able 
to have timely access to a physician in the years ahead.

Mr. Chairman, I would be happy to respond to questions from the Committee.

Contact Info:
Rod Betit, Pres dent
A la ska  S tate H osp ita l & N u rs in g  H om e A sso c ia tion  
426 M a in  St, Juneau AK  99801 
907 586-3881
rbetit@ashnha.com
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An Strauss, M.D. 
Secretary / Treasurer

Timothy Teslow, M.D. 
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Cart Thomas, M.D.
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Michael Carroll, M.D.
Chair, Credentials Committee

Joan Thomas, M.D. 
Chair, QI/UR Committee

William Quirk, M.D.
Chair, Dept, of Anesthesia

Michael Burton, M.D.
Chair. Dept of Emergency Medicine

Jean Tsigonis, M.D.
Chair, Dept. Family Practice

Essam Shihadeh. M.D.
Chair, Dept, of Internal Medicine

Doris Heilman, M.D. 
Chair, Dept, of OB/Gyn

David Wilham, M.D.
Chair, Dept, of Orthopedics

Comeliu Antonescu, M.D. 
Chair, Dept, of Pediatrics

Richard Hutchison, M.D. 
Chair, Dept, of Surgery

M arch 1, 2005

Re: Tort Reform Update:

D ear Senator Seekins:

The leadership of the Medical S taff of Fairbanks Memorial Hospital and 
Denali C enter are fully supportive of SB 67 -  Tort Reform, and appreciate 
your introducing th is bill.

A laska -  and Fairbanks in particu lar -  struggles to a ttra c t physicians to 
th is  s ta te  due to a  num ber of compelling challenges. We believe lowering 
the  non-economic damages cap to a  iruudmum of $250,000 and defining the 
term  “economic” will help create a medical practice environm ent conducive 
to a ttrac ting  skilled physicians. Because the medical liability crisis is 
affecting care in  Alaska now, we are calling for your help w ith to rt reform, 
to help create g rea ter access to patien t care for our patients. Attached to 
th is  lis t is a  host of to rt reform activities across the country th a t may be 
helpful as you study th is issue.

Thank you for your in terest. Please call if  you have any questions about 
our in terest in  the passage of this im portant measure.

Sincerely,

,than S ta rr, M.D. 
esident

A rt S trauss 
Secretary/Tr

Timothy Teslow, M.D. 
P ast President
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Tillinghast Towers Perrin has •oleased its "U.S. Tort Costs: 2004 Update" that reports a 5.4% 
increase in tort costs for 2003. Tort costs for that year totaled $246 billion, or $845 per person 
in the U.S. Medical malpractice costs continued to outpace overdl U.S. tort cots, with an 
increase of 11.8 % as compared to 9.2% for ail other tort costs dating from the 1970s when 
medical malpractice costs were first separately tabulated.

Rising liability insurance cost reduce Access to Care

Rising professional liability insurance costs have reduced the availability of health :are 
sen/ices in rural Florida, according to a study in the Nov. 8,2004, Archives of Internal 
Medicine (A r c h  I n t e r n  M e d .  2 0 0 4 ;1 6 4 :2 2 1 7 -2 2 2 2 . See http://archinte.ama- 
assn.org/cgi/content/full/164/20/2217). Researchers surveyed 781 physicians practicing in 
rural areas of the state in 2003, and found more than half (52.6%) had decreased or 
eliminated health care services in the past year. The researchers found prcfessional liability 
premiums rose an average of 93.5% in the state, and said difficult/ finding or paying for the 
insurance war an important factor cited by those reducing or eliminating services or planning 
to leave the community in the next two years.

Increasing premiums threaten primary care

A survey by the Medical Group Management Association found the average increase in the 
cost of medical liability insurance for a full-time equivalent physician in a medical group 
practice in 2003 ranged from 5.9 percent for neurological surgeons to as high as 49.2 percer’ 
for anesthesiologists, with many liability crisis states experiencing lamer incre; 1 es. The 
report indicates that many practices were forced to take cost-cutting measures such as 
reducing support staff, potentially reducing access to primary care. 
www.mgma.com/press/2004cost.cfm attached.

JTort reform works, it’s  working in Texas
r

A survey of member hospitals by the Texas Hospital Association found that the frequency of 
lawsuits and amount of premiums have fallen since the Texas legislature enacted a non­
economic damage cap in 2003. Texas voters narrowly passed a constitutional amendment 
protecting the oamage cap. The results of the survey are posted on the Texas Hospital 
Association Web site at www.thaonline.com (see attached).

Americans say health care access is threatened by the liability crisis

A poll released April 7,2004 by the Health Coalition on Liability and Access reveals that 
Americans believe a growing crisis in health care liability is pushing health carfe cots up and 
forcing good doctors out of medical practice. By overwhelming margins, 82 percent of 
Americans say their ability to get the health care they need is threatened by excessive 
litigation. For more, visit www.hcla.org/pressreleases/2004-HCLAPollRelease.pdf

Medical group practices report continued liability cost increases

The average increase in the cost of professional liability insurance for a hjll-time-equivalent 
physician in a medical group practice in 2003 ranged from 49.2% for anesthesiologists to 
5.9% for neurological surgeons, with many liability crisis states experiencing larger increases, 
according to the latest annual cost survey by the Medical Group Management" Association.
That follows average increases in 2002 ranging from 43.89% per physician in hospital-owned

Medical malpractice costs outpace overall tort costs

http://archinte.ama-
http://www.mgma.com/press/2004cost.cfm
http://www.thaonline.com
http://www.hcla.org/pressreleases/2004-HCLAPollRelease.pdf


muiti-speoialty practices to 7.63% per physician in internal medicine practices. For more on 
the 2004 cost survey, based on 2003 data, visit www.mgma.com/press/2004cost.cfm 
(attached).

• The Congressional budget Office finds that studies validate Tort Reform

In June 2004, the Congressional Budget Office issued a report in which it examined the 
effects of tort reform as measured by various researchers. ‘A number of those studies have 
found that state-level tort reforms have decreased the number of lawsuits filed, lowered the 
value of insuranco claims and damage awards, and increased insurers' profitability as 
measured by payouts relative to premiums in the short run." 
http://www.cbo.ao\./showdoc.cfm?index=5549&seauence-0 or 
http://www.cbo.govAtpdoc.cfm?index=5549&type=1).

• Survey: OB-Gyns are being driven from practice by the medical liability crisis

The American College of Obstetricians and Gynecologists surveyed its members in August 
2002 and found that 59% of responding Ohio obstetricians had changed their practice 
because of the medical liability insurance crisis. Prac.ice changes included retirement, 
relocation, decreased surgical procedures, decreased deliveries, and decreased amount of 
high risk obstetric care. ACOG estimated that 13,932 pregnant women in Ohio were not able 
to obtain care from an obstetrician, www.acoa.org/

See also:

'  ACOG: Excessive Litigation Compromises the Delivery of Obstetric Care 
• ACOG: Access to Women's Health Care: America's Medical Liability Crisis: Ob-Gvns 

Driven From Practice

• U.S. Agency for Healthcare Research and Quality finds that States with damoge caps 
have more physicians

Researchers at the U.S. Agency for Healthcare Research and Quality (AHRQ) found that 
states with caps on noneconomic damages experienced about 1 2  percent more physicians 
per capita than states without such a cap-states that adapted a cap averaged 135 physicians 
per 100,000 citizens per county while states without a cap averaged 120. Moreover, states 
with relatively high caps were less likely to experience an increase in physician supply than 
states with lower caps. The study is posted at www.ahrq.gov/research/tortcaps/tortcaps.htm 
(Discussion sectjon reprinted below).

• Damaqe caps reduce liability insurance premiums

A report by Kenneth Thorpe, chairman of the health policy and management department at 
the Emory University Rollins School of Public Health, found that "premiums in states that cap 
awards are 17.1 percent lower than in states that don’t cap."
(http://content.healthaffairs.ora/cqi/content/abstract/hlth3 ff.w4 .2 0 : Abstract reprinted below).

http://www.mgma.com/press/2004cost.cfm
http://www.cbo.ao/./showdoc.cfm?index=5549&seauence-0
http://www.cbo.govAtpdoc.cfm?index=5549&type=1
http://www.acoa.org/
http://www.ahrq.gov/research/tortcaps/tortcaps.htm
http://content.healthaffairs.ora/cqi/content/abstract/hlth3ff.w4.20


The Pennsylvania Medical Society reported a study by Milliman USA, Inc. examined the 
impact of a $250,000 cap on damages in Pennsylvania and found the cap would reduce 
losses and defense costs by 18 percent. (Report is reprinted below).

An earlier study by Millimc : USA of the benefits of a cap on non-economic damages reported 
found that from 1990 until 2001 the average medical liability loss per physician was lower in 
states with caps.

GAO Report Finds Losses On Medical Malpractice Claims Are Driving Up Malpractice 
Premiums

The General Accounting Office (GAO) released a report in June 2003, "Medical Malpractice: 
Multiple Factors Have Contributed to Increased Premiums" (GAO-03-702), which found that 
losses on medical malpractice claims are the primary driver of rate increases. Find the report 
at h t t p : / / w w w . g a o . g o v / n e w . i t e m s / d 0 3 7 0 2 . p d f . Section "W hat the  GAO Found" is 
reprinted below), www.aao.aov

Limiting damage awards would save billions

A study by the Employment Policy Foundation estimates that limiting damage awards in 
medical liability cases could save $54.8 billion to $97.5 billion annually, or 7.2 percent to 12.7 
percent of the $764.8 billion spent on hospital and physician services each year. The analysis 
found significant cost differences between states w’th non-economic damage award caps and 
states without limits. For more, go to 
http://www.epf.org/pubs/newsletters/2003/ib20030619.pdf.

HHS: Problems Associated With Medical Litigation Sparked by High Jury Awards

The Department of Health and Human Services found that problems associated with medical 
litigation have significantly worsened in the past year, sparked by a rise in million dollar jury 
awards and settlements, particularly for non-economic damages. The report, "Addressing the 
New Health Care Crisis," is available at www.hhs.oov/.

“Doctors Flee as Skyrocketing Malpractice Claims Drive Up Insurance Costs’’
•

A report of TrialLawverslnc.com with information about .icreasing malpractice costs anc! the 
nation’s crisis states. The report is attached and can also be found at 
www.triallawversinc.com/html/part06.html.

Rising Malpractice Premiums are affecting care in Cleveland and elsewhere

The Center for Studying Health System Change (HSC) released the results of its study of 12 
areas of the country and lound, as a result of rapidly rising medical malpractice insurance 
premiums, physicians in some areas are referring more patients to emergency departments, 
refusing to provide on-call emergency department coverage, and declining elective referrals. 
Cleveland was one of the areas studied. The effects of higher premiums are diminished 
patient access to care and increased healthcare costs. Find the full report at 
www.hschanae.org/CONTENT/605/. A Powerpoint presentation is also available.

Study Validates Cap on Non-Economic Damages as Effective

http://www.gao.gov/new.items/d03702.pdf
http://www.aao.aov
http://www.epf.org/pubs/newsletters/2003/ib20030619.pdf
http://www.hhs.oov/
http://www.triallawversinc.com/html/part06.html
http://www.hschanae.org/CONTENT/605/


Professional liability premiums contributed to increased operating costs for medical group 
practices in 2002, according to a new report by the Medical Group Management Association. 
Nationally, cardiologists reported an average 22 percent increase in professional liability cost 
in 2002, while OB/GYN practices reported a 67 percent increase in professional liability cost 
between 1998 and 2002. The report notes that many states experienced greater increases. 
Summary of report is attached below.

AHA Survey: Tort Reform Works

Legal reforms have slowed the growth of medical liability insurance prumijms where they 
have been enacted, but federal reform is still needed. That was the message in April as the 
AHA released a survey of 1,000 hospitals on the effects of the nation's liability crisis.

In states identified by the American Medical Association as "crisis- states, medical liability 
expenses have doubled for nearly half of hospitals, costing as much as $11,435 per staffed 
bed compared with $4,228 in non-crisis states. At a news conference releasing the survey, 
Gerry Miller, president and CEO of Crozer-Keystone Health System in Springfield, PA, said 
"something is substantively wrong when a system like Crozer-Keystone spends more on 
insurance than on all the medications we buy for the patients we care for." And Jeff Curtis, 
president and CEO of H.S.C. Medical Center in Malvern, AR, said his hospital "had no choice 
but to discontinue delivering babies" because local doctors could not afford to pay their 
premiums.

Because the crisis is affecting care now, and because many state reforms could take years to 
accomplish, the AHA is calling for Congress to enact federal reform like that in The HFALTH 
Act, passed by the House and pending in the Senate (S. 607).

Liability premiums have increased group practice costs



Denali Center 
Fairbanks Memorial Hospital

B a n n e r  H e a lth  System

M a r c h  4, 2 0 0 5

Senator Ralph Seekins 
State Capitol 
Room 125
Juneau., AK 9 9 8 0 1-11

Dear Senator So

The issue of access to healthcare services continues to dominant discussions 
among the medical staff at Fairbanks Memorial Hospital and Denali Center 
(FMH/DC). At last night’s FMH/DC General Medical Staff Meeting, the 
medical staff strongly endorsed support for the bill you have introduced, 
Senate Bill 67 -  Tort Reform.

I have enclosed a resolution and signatures of numerous physician 
supporters. If you have any questions related to the Fairbanks’ physician 
and FMH/DC’s full support of this important information, please call.

Thank you for your help and your support in creating greater access to health 
seitvices in Alaska through passage of S B  67.

Mike Powers 
Administrator/CEO 
Fairbanks Memorial Hospital

Enclosure

cc: Senator Ben Stevens, Senate President 
Representative John Harris, House Speaker

Denali Center • 1510 19th Ave. • Fairbanks, AK 99701 • 907-458-5100 
Fairbanks Memorial Hospital • 1650 Cowles St. • Fairbanks, AK 99701-5998 • 907-452-8181 • Fax 907-458-5324



- A RESOLUTION -
E x p re s s in g  th e  s e n s e  o f  th e  P h y s ic ia n s  o f  F a irb a n k s  M e m o ria l 
H o s p ita l re g a rd in g  th e  c u r re n t s itu a tio n  in  m e lie  a l lia b ility  
in su ra n c e  a n d  th e  n e e d  to  s ta b iliz e  m e d ic a l m a lp ra c tic e  c o s ts

W H E R E A S Alaska faces a health care crisis - by some estimates, the state is short 
hundreds of doctors, nurses, and health care providers;
W H E R E A S  S la te s with limited awards for pain and suffering have 12% more 
doctors than states that don’t cap frivolous lawsuits;
W H E R E  A S  T w o of the four medical malpractice carriers have left Alaska in the last 
two years due to large losses in Alaska, Oregon, and California;
W H E R E A S  Alaska is a small enough market that medical malpractice companies do 
not have to do business up here if they can’t at least break even;
W H E R E A S Alaska is dependent on out-of-state companies since there are no Alaska 
based medical malpractice carriers;
W H E R E A S Alaska ranks 46th in the number of doctors per capita;
W H E R E A S Alaska has no medical school from which we can more easily attract 
doctors;
W H ER E7A S  Alaska’s physicians average age is 51 and many plan on retiring in the 
next 10 years;
W H E R E A S S en ate Bill 67 sets a “hard cap” of $250,000 on non-economic damages;
W H E R E A S Current law only contains a “soft cap” and non-economic damages 
could be as high as $2,000,000;
W H E R E A S A $250,000 cap is the proposed Federal limit, the California limit under 
MICRA and the limit set in many other states

N O W  T H E R E F O R E , B E  I T  R E S O L  V E D  T H A T : The undesigned 
Physicians of Fairbanks Memorial Hospital uige passage and adoption of 
Senate Bill 67 as a tool to increase access to care and to retain and attract 
qualified professionals in Alaska well into the future.
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S B  6 7  T o r t  R e s o l u t i o n  S i g n a t u r e  K e y

1 Linda Garcia M.D. 1068 Smallwood Trail Fairbanks, AK 99712
2 Tristan Schultls M.D. 541 9th Avenue Fairbanks, AK 9 J7 0 1

3 Joan Thomas M.D. Fairbanks Clinic 1919 Lamrop Street, Sulk 100 Fairbanks. AK 99701
4 Sheltyo Burrows M.D. Fairbanks Clinic 1919 Lathrop Street, Suite 100 Fairbanks. AK 99701
5 James Foelsch M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 220 Fairbanks, AK 99701
6 Nigel Wappett M.D. 858 Lancaster Drive Fairbanks. AK 99712
7 David Flory M.D. Fairbanks Memorial Hospital 1650 Cowles Street Fairbanks. AK 99701
8 Sigf' ied Fink PhD 688 Chena Ridge Fairbanks, AK 99709
9 J. Michael Carroll M.D. 649 Eton Blvd Fairbanks, AK 99709
10 Ronald Martino M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 220 Fairbanks, AK 99701
11 Randall McGregor M.D. Fairbanks Memorial Hospital 1650 Cowles Street Fairbanks, AK 99701
12 Jonathan Starr M.D. Chief Andrew Isaac Health Center 1408 19th Avenue Fairbanks, AK 99701
13 Marvin Bergeson M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
14 Patrick Ticman M.D. Fairbanks Clinic 1919 Lathrop Street, Suite 100 Fairbanks. AK 99701
15 Michael Swenson M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks. AK 99701
16 Anne Ulley ANP PO Box 82868 Fairbanks, AK 99708
17 Enlow Walker M.D. Fairbanks Clinic 1919 Lathrop Street. Suite 100 Fairbanks. AK 99701
18 Clarice Grandpre M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
19 Melinda Evans M.D. Interior Community Health Clinic 1606 23rd Avenue Fairbanks, AK 99701
20 Janice Onorato M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 220 Fairbanks, AK 99701
21 William Stoddard M.D. PO Box 10912 Fairbanks, AK 99710
22 Thomas Alfano M.D. Fairbanks Memorial Hospital 1650 Cowles Street Fairbanks, AK 99701
23 Steve Mancill M.D. 330 Old Steese Hwy, 4314 Fairbanks, AK 99701
24 Richard Hutchison M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 101 Fairbanks, AK 99701
25 Mary MacFarlane M.D. Fairbanks Clinic 1919 Lathrop Street, Suite 100 Fairbanks. AK 99701
26 William Wennen M.D. Medical Dental Arts Building 1919 Lathrop Street, Suite 101 Fairbanks, AK 99701
27 John Mayer M.D. Fairbanks Clinic 1919 Lathrop Street, Suite 100 Fairbanks, AK 99701
28 Arlene Kirschner M.D. 1905 Cowles Street Fairbanks, AK 99701
29 Stephen S utley D.D.S. Medical Dental Arts Building 1919 Lathrop Street, Ste 107 Fairbanks, AK 99701
30 William Montano M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 207 Fairbanks. AK 99701
31 Timothy Teslow M.D. 2111 East Cowles Street Fairbanks, AK 99701
32 Danny Ray Robinette M.D. Northern AK Medical/Surgical Assoc. 2111 East Cowles Street Fairbanks, AK 99701
33 Richard Hess M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
34 Mary Beth Gardner CNMW Interior Women's Health 1919 Lathrop Street, Suite 205 Fairbanks, AK 99701
35 Ronald Zamber M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 103 Fairbanks, AK 99701
36 Doris Heilman M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
37 Arva Chiu M.D. 2009 Cowles Street Fairbanks. AK 99701
38 David Brenner M.D. Alyeska Surgery & Urology 1305 21st Ave., Suite 101 Fairbanks. AK 99701
39 Cathy Brenner M.D. Alyeska Surgery & Urology 1305 21st Ave., Suite 101 Fairbanks, AK 99701
40 Jean Tslgonis M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
41 Robert Taylor M.D. 975 Bennett Fairbanks, AK 99712
42 Charles Steiner M.D. 2148 Nottingham Fairbanks, AK 99709
43 Donald Ives M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks, AK 99701
44 Richard Hattan M.D. Medical Dental Arts Building 1919 Lathrop Street, Ste 120 Fairbanks, AK 99701
45 Keir Fowler M.D. Fairbanks Memorial Hospital 1650 Cowles Street Fairbanks, AK 99701
46 Kendrick Blais DO. Polar Wind Medical Center 1867 Airport Way. Suite 140-A Fairbanks, AK 39701
47 Bruce Footit M.D. Northern Hospital Associates 1335 Berea Ct. Fairbanks. AK 39709
48 Essam Shihadeh M.D. -airbanks Cancer Treatment Center 1640 Cowles Street, Ste 2 cairbanks. AK 39701
49 Jimmy ramai M.D. ranana Valley Clinic 1001 Noble Street Fairbanks. AK 39701
50 Bichard 13urger M.D. 7009 Cowles Street Fairbanks. AK 39701
51 John Joosse M.D. 411 19th Ave. :airbanks. AK 19701
52 5teven Bast PA-C 1ranana Valley Clinic 001 Noble Street :airbanks, AK >9701
53 Bichard (✓obden M.D. 1'anana Valley Clinic 001 Noble Street :airbanks, AK >9701
54 Jon L.ieberman M.D. 1'anana Valley Clinic 001 Noble Street ’airbank), AK S19701
55 CSeorge \/rablik M.D. Nriedical Dental Arts Building 1919 Lathrop Street, Ste 108 Fairbanls, AK 99701
56 Jary HCeller M.D. 751 Old Richardson Hwy., Ste 200 Fairbanks, AK 99701
57 Erian 1ansky M.D. F>0 Box 55289 hlorth Pole, AK 99705
58 anice CJhen M.D. F>0 Box 81062 Fairbanks, AK 99708
59 tishelle lace M.D. Tanana Valley Clinic 1001 Noble Street Fairbanks. AK 99701
50 Clay Triplehom D.O. Tanana Valley Clinic 1001 Noble Street Fairbanks. AK 99701
51 Mlark Burlon M.D. PO Box 80246 Fairbanks, AK 99708
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B r i a n  H o v e

From: Paul Richards (paulr@alaska.net]
Sent: Friday, February 11, 2005 10:35 AM
To: timsullivan@gci.net; Pat Carter; Brian Hove
Subject: AL Statement support med mal non econ cap 01-27-05
Attachments: header.htm

PHARM ACEUTICAL RESEARCH AND M ANUFACTURER’S 
O F AM ERICA (PhRM A)

STATEM ENT ON ALASKA SB 67 
Jan u a ry  27,2005

Position: P h R M A sup p p rts th e  State of A laska’s SB 67 and urges Alaska legislators to adopt the 
p roposed legislation.

The Pharmaceutical Research and Manufacturers o f America (PhRMA) supports state's efforts in civil 
justice and medical malpractice reform. Medical malpractice costs have increased an average o f 11.8% 
per year, compared to an average annual increase o f 9.2% per year for all other tort costs. In 2003, 
medical malpractice tort costs reached about $27 billion which translates into $91 per U.S. citizen. Tort 
costs, both c iv il and medical malpractice, can impact the research and development driven 
pharmaceutical industry. Therefore, most c iv il reform efforts are looked favorably upon by this 
industry.

L IM ITATIO N  ON NON-ECONOMIC DAMAGES
PhRMA supports limitations on non-economic damages awards. In medical malpractice actions, SB 67 
would cap compensation for non-economic damages at $250,000 regardless o f the number o f defendants 
or number o f actions filed. Further, it limits the award o f non-economic damages to $250,000 in all 
actions subject to an arbitration agreement in itia lly filed on or after the effective date o f the Act.

For the reasons stated above, PhRMA urges you to vote in favor o f SB 67.
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