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DEPARTMENT OF HEALTH AND 

SOCIAL SERVICES
OFFICE OF CHILDREN'S SERVICES

FRANK H. MURKOWSKI, GOVERNOR

P.O. BOX 110B30 
JUNEAU. ALASKA 99611-0630 
PHONE: (907)465-3170

April 6, 2005

Honorable Senator Ralph Seekins 
Senate Judiciary Chair 
State Capitol, Room 125 
Juneau, AK 99801-1182

Re: SP 135

Dear Senator Seekins:

Thank you to you and Senate Judiciary Committee members for hearing Senate Bill 135.

While the intent of SB 135 primarily relates to the criminal code, it impacts child 
protective services as well. Specifically, section 2, C (2) establishes that a parent should 
not be able to violate a custody order on the grounds of suspected child abuse or neglect 
without reporting that abuse, neglect, or imminent physical danger to a social services 
agency. So this is to say, despite child custody disputes between parents, any concerns of 
child abuse or n e g ^ t  must be reported immediately.

We support the passage of SB 135 and appreciate your work on this piece of legislation.

Tammy'Sandoval
Acting Deputy Commissioner

cc: Commissioner Joel Gilbertson

O  P n n * d  on mcyciod paper 
oy Aioata LTrio. me.



S e n a t o r  F r e d  D y s o n

S B  135— A n  A c t re la tin g  to  th e  c rim e s  o f  a ssa u lt a n d  c u s to d ia l in te rfe re n c e ; a n d  p ro v id in g  
fo r  an e ffe c tiv e  da te .

S B  135 is a im ed  to  p r o v id e  a d d ition a l p r o te c tio n  to  A la sk a ’s ch ild ren , an d  w as drafted  b y  th e  

C rim in a l D iv is io n  o f  th e  D e p a r tm e n t o f  L aw . T h e  bill fo c u se s  o n  tw o  crim es: assau lt and cu stod ia l 

in ter feren ce .

A s s a u l t . A ssa u lt in th e  third d eg ree  c o n ce rn s  the reck less injury ( 0 1  a y o u n g  ch ild ) that reasonably 
requires medical treatment. T h e  a b u se  that vu lnerab le in fa n ts  and sm a ll ch ild ren  e x p er ie n c e , h o w e v er , is  
o f te n  d ifficu lt to  accu rately  d ia g n o se  w ith o u t  e x te n s iv e  m ed ica l testin g . In  Wells v. State, 102  P .3d  9 7 2  

(A laska  A p p . 2 0 0 4 ) , th e  A laska co u rt o f  ap peals h e ld  d ia t th is d ia g n o st ic  testin g  d o e s  n o t  co n stitu te  

“ tre a tm en t.” In that p articu lar case , th e  em erg en cy  ro o m  d o c to r  fo u n d  “ n u m ero u s b ru ises” o n  the  
h ea d  o f  a 9 -m o n th  o ld  in fan t, s o  th ey  ord ered  a C T  scan  an d  b lo o d  tests . T w o  d o c to r s  testif ied  that 

d ie  b ru ises c o u ld  n o t h a v e  b e e n  ca u sed  by th e  in fan t b an g in g  h is o w n  h ead  o n  d ie  crib  b eca u se  h e  

c o u ld  n o t  h ave g en era ted  e n o u g h  force . T h e  d e fen d a n t w as c o n v ic te d  by a jury, an d  the co u rt o f  
a p p ea ls  reversed .

S B  135 p r o p o s e s  to  ch a n g e  “ reason ab ly  requires m ed ica l trea tm en t” to  “w o u ld  cau se  a reason ab le  
careg iver to  se e k  m ed ica l a tte n tio n  from  a h ea lth  care p ro fe ss io n a l in  th e  form  o f  d ia g n o sis , 

trea tm en t, o r  ca r e .” T h is  ch a n g e  is c o n s is te n t  w ith  o th e r  sta tu tes, su ch  as crim in al n o n su p p o r t— a 
m isd e m e a n o r  fo r  failure to  p ro v id e  a ch ild  w ith  n ecessary  “ m ed ica l a tte n tio n ” T h is  p h rase h as b een  
in terp re ted  by A laska co u rts  as b road er than m ere “ trea tm en t,” b eca u se  “ ch ild ren  m ay su ffer  injuries  

su ff ic ic n d y  th rea ten in g  to  require a m ed ica l ex a m in a tio n , e v e n  i f  d ia t ex a m in a tio n  u ltim ately  
d isc lo se s  n o  n eed  for tre a tm en t.” S.R.D. v. State, 8 2 0  I’ .2d 1088 , 1090 -91  (A laska A p p . 1991).

C u s t o d ia l  I n t e r f e r e n c e . P aren ts w h o  k idnap d ieir ch ild ren  take th em  for lo n g  p erio d s, an d  it is 
usually  m o n th s  b e fo r e  th e  ch ild ren  can  be a cc o u n te d  for an d  th e p aren ts b ro u g h t to  justice. O fte n ,  

th e  ch ild ren  arc m o v e d  from  p lace to  p lace , k ep t o u t  o f  p u b lic  sc h o o l, o r  h ad  their legal n am es  
c h a n g ed — to  a v o id  b e in g  fo u n d . T h e  k idn app er o f te n  d e fe n d s  h is /h e r  c o n d u c t  b y  c la im in g  that d ie  
ch ild  w as n o t  b e in g  cared  for b y  th e  cu stod ia l p aren t, o r  w as b e in g  a b u sed , and th erefo re  it w as 

n ecessa ry  to  take th e ch ild . A  “ n ece ss ity ” d e fe n se  is a llo w e d  for m any cr im es (A S 1 1 .8 1 .3 2 0 ), but 
w a s n o t b e lie v e d  to  b e  a llo w ed  in parental k id n ap p in g  ca ses  until Perrin v. State, 66  P .3d  21 (A laska  

A p p . 2 0 0 3 ) . S o m e  b o u n d a r ies  to  this d e fe n se  are ap p rop ria te .

SB  135  p r o p o se s  to  re co g n iz e  a lim ited  “n ece ss ity ” d e fe n se  for p aren ta l k id n ap p in g , b u t on ly  i f  d ie  
p a ren t h o ld s  the ch ild  fo r  n o  lo n g er  than 2 4  h o u rs, or th e  tim e n ecessa ry  to  c o n ta c t  au th orities, 
w h ic h e v e r  is sh orter .

SFONSOR STA TEM EN T (Prepared by the D epartm ent o f Law)

During Session (Januarv • May): Alaska State Capitol • Juneau, Alaska 99801 • (800) 342-2199 • (907) 465-2199 • (907) 465-4587 (fax) 
During Interim (June-December): 10928 Eagle River Road. Suite 238 • Eagle River, Alaska 99577 • (907) 694-6683 • (907) 694-1015 (fax)

senator.fred.dysonwlegis.state.a1.us • www.akrepublicans.org
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D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNEY GENERAL

FRANK H. MURKOWSKI,
GOVERNOR

P.O. BOX 1)0300 
JUNEAU. ALASKA 998)1-0300 
PHONE: (907) 465-3600
FAX: (907) 465-2075

Sectional Analysis of SB 135 (Relating to the Crimes of Assault and Custodial
Interference)

(Prepared by the Department of Law, March 11, 2005)
SB 135 addresses the crime o f  assault in the third degree and the affirmative defense o f 
necessity in a prosecution for custodial interference.

Sec. 1: Assault in the third degree: AS 11.41.220(a)( l)(C)(i) prohibits a person 18 
years of age or older from recklessly causing physical injury to a child und*.' 10 years o f 
age, if  the injury reasonably requires medical treatment. This conduct is a class C felony. 
The bill would amend the statute so that it prohibits similar conduct injuring a child that 
causes a reasonable caregiver to seek medical care for the child, ircluding medical 
diagnosis, treatment, or care. The bill addresses the recent decision in Wells v. State, 102 
P.3d 972 (Alaska App. 2004). Wells reversed the conviction o f a person for third degree 
assault who had caused multiple head injuries to an infant over a two-week period. The

•  court reasoned that although the injuries required diagnostic procedures including a CT
scan, they did not require procedures to treat the injuries after the diagnostic procedures, 
and thus the statute did not apply. The bill would clarify that medical procedures for 
treating, diagnosing, or caring for the child arc sufficient for application of this section of 
the third degree assault statute.

Sec. 2: Affirmative defense of necessity in a prosecution for custodial interference: 
AS 11.41.330 (Custodial Interference in the Second Degree), a class A misdemeanor, 
prohibits taking a child (or incompetent person) from a lawful custodian with the intent to 
keep the child for a protracted period. Recently, persons prosecuted for this offense have 
raised the defense o f necessity, claiming that they had to take the child from the other 
person-often the other parent, and in violation o f a custody order-because o f  potential 
harm to the child. The bill would amend AS 11.41.330, to make the affirmative defense 
o f necessity unavailable if  the unlawful period exceeded the shorter o f  24 hours or the 
time necessary to report to a peace officer or social service agency that the child has been 
abused or neglected or is in imminent physical danger. The amendment would also by 
reference apply to custodial interference in the first degree under AS 11.41.320, that 
makes it a class C felony to commit custodial interference and take the child outside the 
state or keep the child outside the state. This section is proposed to address the decision 
in Perrin v. State, 66 P.3d 21 (Alaska App. 2003).

Sec. 3: Effective date: This section establishes an effective date o f July 1, 20 j 5.



F IS C A L  N O TE

OPERATING EXPENDITURES
Personal Services 
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Supplies 
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CAPITAL EXPENDITURES
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FUND SOURCE
1002 Federal P
1003 GF Mat h
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL

STATE OF ALASKA

2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Assault and Custodial Interference

Dept. Affected______________________
B R U _______Alaska Court System
Component __________ Tnal Courts

Fiscal Note Number: _______________
Bill Version: SB 135
() Publish Date:

Sponsor Senator Dyson 
Requester __________

Expenditures/Revenues
Note: Amounts do not include inflation unle:

 Component No. 768

(Thousands of Dollars)_______
below.

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: [

POSITIONS
Full-time
Part-tirr.a
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of SB 135.

Prepared by: Douglas Wooliver, Administrative Attorney_________________  Phone 433-4750
Division Alaska Court System___________________________________  Date/Time 4/1/05 8:21 AM
Approved by: Doug Wooliver for Stephanie Cole. Administrative Director Date 4/1/2005______
Agency Alaska Court System________________________________________

(Revised 9/2002 OMB) Page 1 of 1_



F IS C A L  N O T E

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous_____________

TOTAL OPERATING

CAPITAL EXPENDITURES__________

HANGE IN REVENUES ( ) |

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 11.41.220(a) (Offenses Against the Person - A sault in the third degree) by adding 
clarifying language regarding medical treatment when a child mder tne age of 10 years is assaulted by 
someone 18 years of age or older. It also amends AS 11.41.34 J (Custodial Interference in the second 
degree) by further limiting mstances of where a person may claim the defense of necessity.

Passage of this legislation will have no fiscal impact on the Depf tment of Law.

Prepared by: Kathryn Daughhetee,_Director________________________________Phone 465-3673
Division Administrative Services Division  Date/Time 4/5/05 3:39 PM
Approved by: Kathryn Daughhetee for David Marquez. Attorney General Date 4/5/2005________
Agency Department of Law _______________________________

(Revised 9/23/2004 OMB) F 3ge 1 Of 1

OPERATING EXPENDITURES

1002 Federal Receipts
1003 GF Match
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1005 GF/Program Receipts 
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2005 L E G I S L A T I V E  S E S S IO N  Bill Version: SB135-LAW-CDCO-4-5-(
() Publish Date: _______________

S T A T E  O F  A L A S K A  Fiscal Note N u m b e r : _______________________

Revision Date/Time (Note if correction; ________  _____ Dept. Affected;________ LAW_____
Title "An act relating to the crime;- of assault_ai.d______RDU CRIMINAL____________
custodial interference..."__________________________________Component Criminal Justice Litigation
Sponsor Senator Dyson____________________________  _____________________
Requester Senate Judiciary___________________________ Component No.__________________

Estimate of any c t ’ -cnt year (FY2005) cost:  0_0____
Mark this box (X) it funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS

Expenditures/Revenues____________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FUND SOURCE (Thousands c • Dollars)
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STATE OF ALASKA

2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to the crimes of

Fiscal Note t
Bill Version
() Publish Date:

iher:

SB 135

Administration

assault and custodial interfernce.
Sponsor
Requester

Senator Dyson

Dept. Affected:
'RDU
Component Public Defender Agency

Legal and t dvocacy Ser/.jes

Senate Judiciary

E x p e n d itu re s/R e v e n u e s
Note: Amounts do not include inflation unless otherwise noted below.

Component No. 

(Thousands of Dollars)

o31

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00
CAPITAL EXPENDITURES | | | t i l l

CHANGE IN REVENUES ( ) | i l l !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0.0 0.0 0.0 0.0 0.0 00
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time 0 0 0 0 0 0
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
This bill should have minimal fiscal impact on the operations of the Public Defender \gency. The Agency does not 
expect to handle a significant number J offenses covered under this proposed legislation.

Prepared by: 
Division
Apnroved by: 
Agency

Linda K. Wilson, Deputy Director
Public Defender Agency

Phone (907)334-4416 
Date/Time 4/4/05 8:54 AM

Michael Tibbies. Deputy Commissioner Date 4/4/2005
De, artment of Administration
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