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OFFERED IN THE HOUSE JUDICIARY BY

COMMITTEE

TO: HCS SB 132(STA)

1 Page 2, line 27:

2  Delete "The commission, in its"

3

4  Page 2, line 28, through page 3, line 1:

5 Delete all material.

6

7 Page 3, line 4:

24G-1
S/6/2005

(8:26 AJ*L)

a m e n d m e n t  —  "PA3SED

8 Delete ", in the executive director’s discretion,"

C .
10 Page 3, following line 15:

11 Insert the following new material:

12 "(c) The commission, in its discretion, may, bul is not required to, review  the

13 executive director’s order o f dismissal under (a) or (b) o f  this section and may affirm the

14 order, remand the complaint for further investigation, or, i f  the commission concludes

15 that substantial evidence supports the complaint o f  an unlawful discriminatory practice,

16 refer the complaint for conference, conciliation, and persuasion as provided in

.7  A S  18.80.110. or for hearing."

.8

9 Page 3, line 16:

:0 Delete "(c)"

1 Insert "(d)"

2

 ̂ Page 3, line 22:

4 Delete ", in the executive director's discretion,"



PASSED





A M E N D M E N T S

OFFERED IN THE HOUSE BY: REPRESENTATIVE GARA

TO: HCSSB132(STA)

Page 4, line 28

Delete "noneconom ic"

Page 4, line 30 following “DISCRIM UTION].,,

Tns«rt "Nothing in this subsection prevents an  award of noneconomic 

damages, including damages for emotional lnlurv."
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A M E N D M E N T
6

OFFERED IN THE HOUSE 

TO: HCS SB 132(STA)

BY REPRESENTATIVE GARA

\msg& \\w
Page 1, line 2:

Delete "and"

Insert "providing for attorney fees and costs in car^s involving h um a n  rights 

violations;"

Page 1, line 3, following "amendments":

Insert and amending Rule 82, Alaska Rule? >f Civil Procedure"

Page 6, following line 15:

Insert a new bill section to read:

"* Sec. 11. AS 18.80 is amended by adding t  new section to article 2 to read:

Sec. 18.80.147. Attorney fees and costs, (a) In an action brought by a person 

under AS 22.10.020(i), a prevailing plaintiff shall be awarded costs as provided by 

court rule and full reasonable attorney fees at tht prevailing reasonable rate.

(b) Unless the action is found to be frivolous, in an action brought by a person 

under AS 22.10.020(i), a prevailing defendant shall be awarded attorney fees and costs 

as provided by court rule. If the action is found to be frivolous, the attorney fees to be 

awarded to the defendant shall be full reasonable attorney fees at the prevailing 

reasonable rate.

(c) In this section, "frivolous" means

(1) not reasonably based on ev idence  or on existing law or a 

reasonable extension, modification, or reversal of existing law; or

(2) brought to harass the defendant or to cause unnecessary delay or



1 needless expense."

2

3 Renumber the following bill sections accordingly.

4

5 Page 7, following line 3:

6 Insert a new bill section to read:

7 "* Sec. 15. The uncodified law of the State of Alaska is amended by adding a new section to

8 read:

9 INDIRECT COURT RULE AMENDMENT. The provisions o f sec. 11 of this Act

10 have the effect of changing Rule 82, Alaska Rules of Civil Procedure, by requiring the award

11 o f full reasonable attorney fees in certain cases."

12

13 Renumber the following bill sections accordinfly.

14

15 Page 7, line n:

16 Delete "secs. 1 -13"

17 Insert "secs. 1 - 14"

24-GS1110\G.l
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FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____
Title "An Act relating to complaints filed

Bill Version: SB  132

(S ) Publish Date: 3/4/05

Fiscal Note Number: 1_______

Dept. Affected: OOG

'RDU
with, investigations...of the State Human Rights Comm..*

Sponsor Rules_____________________________________

Requester Governor_________________________________

Commissions/Sp'jcial Offices
Component Human Ric hts Commission

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPEN D ITU R ES FY 2006 FY 2007 FY  2008 FY  2009 FY 2010 FY 2011

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPEN D ITU R ES | I | I I I

ICHANGE IN R EV EN U ES  ( ) I I | | | |

FUND SO U RC E (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F

1005 GF/Program Receipts 

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) 

Mark this box (X ) If funding for this bill

POSITIONS

cost: 0.0

nor*s FY 2006 budget prois Included In the Goven posal:

Full-time

Part-time

Temporary

ANA LYSIS : (Attach a separate page if  necessary)

Prepared by: Kevin Jardell, Legislative Liaison

Division Office of the Governor
Phone 465-4021

Date/Time 3/3/05 3:25 PM

Approved by: Kevin Jardell. Legislative Liaison
Agency Office of the Governor___________

Date 3/3/2005

(Revised 9/23/2004 OMB) Page 1 of 1



FISCAL NOTE

2005 LEGISLATIVE SESSION Bill Version: SB 132
(S) Publish Date: 3/4/05

STATE OF ALASKA Fiscal Note Number: 2______

Revision Date/Time (Note if correction):____________________Dept. Affected;__________ LAW
Title “An Act relating to complaints filed with._________ RDU CIVIL_____________
investigations...the State Commission for Human Rights..." Component Labor & State Affairs
Sponsor ___________________________________________  __________________
Requester Governor___________________________________ Component No. " "

E x p en d itu res/R even u es________________________________________ (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.__________
OPERATING EXPEN D ITU RES FY  2006 FY 2007 FY 2008 FY  2009 FY 2010 FY  2011

Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPEN D ITU RES I I I I I

ICHANGE IN R EV EN U ES ( ) | | | | |

FUND SO U RC E____________________    (Thousands of Dollars)
1002 Federal Receipts I-------------
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menial Health
Other (Specify Type-Do not abbreviate)

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal: 

POSITIONS

Prepared by: Kathryn Daughhetee, Director_____________________________  Phone 465-3673
Division Administrative Services Division     Date/Time 1/28/05 2:48 PM

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 1/28/2005
Agency Department of Law_________________________________________

(Revised 9/23/2004 OMB) P age 1 of 1



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____
Title 'An Act relating to complaints filed

Fiscal Note Number:
Bill Version:
(H) Publish Date:

Dept. Affected: 
RDU

HCS KB 132(JUD)
3/3/03

OOG

with, investigations...of the State Human Rights Comm...’
Sponsor Rules Committee_____________________
Requester Governor____________________________

Commissions/Special Offices
Component Human Rights Commission

Expenditures/Revenues

Component No 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
O PERATING EXPEN D ITU RES FY 2007 FY 2008 FY 2009 FY  2010 FY 2011 FY  2012

Personal Services
Travel
Contractual 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

(c a p it a l  e x p e n d i t u r e s ___________r

ICHANGE IN R EV EN U ES ( )

FUND SO U RC E (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 | 0.0

Estimate of any current year (FY2006) cost: 0 .0
Mark this box (X) If funding for this bill is Inc luded In the Governor's FY 2007 b'ldaet proposal:

POSITIONS

Full-time
Part-time
Temporary -

ANALYSIS: (Attach a separata page if  necessary)

Prepared by: Kevin Jardell, Legislative Director
Division Governor's Legislative Office

Phone 465-4021
Date/Time 1/12/06 12:00 AM

Approved by: Kevin Jardell. Legislative Director
Agency Governor's Legislative Office

Date 1/12/2006

(Ravisod 9/7/2005 OMB) P age 1 of 1



FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________ _
Title “An Act relating to complaints filed with,*

3/3/C6

investlgat .ns...the State Commission for Human Rights..
Sponsor ____________________________________
Requester Governor___________________________

Dept. Affected:
|RDU CIVIL_____________
Component Labor & State Affairs

Fiscal Note Number
Bill Version:
(H) Publish Date:

HCS SB 132(JUD)

LAW

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPEN D ITU R ES FY 2007 FY  2008 FY 2009 FY  2010 FY 2011 FY  2012

Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPEN D ITU R ES

ICHANGE IN R EV EN U ES ( ) |"

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0 .0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill Is included In the G ovem o/s FY 2006 budget proposal: 

POSITIONS

Full-time
. . . (

Part-time 1
Temporary 1
ANA LYSIS : (Attach a separate page if  necessary)
This bill amends AS 18.80.112 to provide the staff of the Human Rights Commission with greater authority 
to evaluate complaints of discrimination and to choose the complaints that it pursues to hearing before the 
commission. The bill also sets out the appropriate remedy for employment discrimination but preserves the 
commission's discretion to award "any appropriate relief" if it needs *o innovate in order to remedy an 
unusual case of discrimination. The Department of Law does not anticipate a fiscal impact from passage 
of this legislation.

Prepared by: Kathryn Daughhetee, Director_______________________________  Phone 4C5-3673
Division Administrative Services Div'-ion Date/Time 3/1/06 9:22 AM

Approved oy: Kathryn Daughhetee for David M3rquez. Attorney General Date 3/1/2006
Agency Department of Law_________________________________________

(Rawed 9/21/2004 OMB) P age 1 of 1



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEG AL  AND  RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AG ENC Y  

STATE O F ALASK A Slate Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 7, 2006

SUBJECT: Ramifications o f  bill title change (HCS SB 132(JUD)) 
(Work Order No. 24-G S 1110\F)

TO:

FROM:

Repiesentative Lesil McGuire 
Chair o f the House Judiciary Committee 
Attn: Shalon Szymanski

Brian J. Kane 
Legislative Counsel

Enclosed is a draft o f  the changes you requested for HCS SB 132(JUD). However, there 
is an issue I would like to bring to your attention regarding the amendment for a title 
change.

Bill section 11 adds material allowing for recovery o f full reasonable attorney fees. 
Please be aware that the awarding o f "full reasonable attorney fees" may have the effect 
o f  amending an existing court rule, Civil Rule 82. Civil Rule 82 provides for the 
recovery o f a percentage o f  attorney fees, and the percentage o f  recovery permitted varies 
with the amount o f the judgment and whether the matter was contested. If there is no 
money judgment recovery, the rule establishes a different test. The text o f  the rule itself 
also allows for som e variation from these provisions. Civil Rule 82 does make an 
exception from its provisions where law provides otherwise. H owever, the interpretation 
o f this exception is not clear. It may mean that an attorney fee provision passed by the 
legislature by majority vote without com plying with the usual court rule change 
requirements is considered an exception. It may also be interpreted to only apply to an 
attorney fee provision that is passed by the legislature after com plying with the usual 
court rule change requirements, including the two-thirds majority vote. Since it is not 
clear which interpretation the state's Supreme Court would favor, as a matter o f practice, 
this office recommends adhering to the usual court rule change requirements in order to 
safeguard the bill from attack. This is especially true given the superior court's decision  
(currently on appeal) in Native Village o f  Nunapitchuk. l-JU -03-700 C l (April 6, 2004) 
that changes to Civil Rule 82 do require a two-thirds vote.

I have added the phrase "providing for attorney fees and costs in cases involving human 
rights violations" to the bill title. Uniform Rule 35 sets out the rule in this area, providing 
in pertinent parts: "A motion or proposition on a subject that requires a change in the title 
o f  the bill as enacted in the house o f  origin, other than a clerical or technical change, is 
not in order in the second house." There are additional steps that need to be taken in



Representative Lesil McGuire
February 7, 2006
Page 2

order to conform with the nile . At your request, I can draft for you a concutrem
resolution waiving the apphcauon o f  the appropriate rules that w ill allow  this title to be 
changed with minima] confusion.

If I m ay be o f  further assistance, please advise.

BJK:lmb:med
06-045.1mb

Enclosure



S e c t io n

S e c t io n

S e c t io n

S e c t io n

SENATE B IL L  NO. 132 
•AN ACT RELATING TO COMPLAINTS F IL ED  WITH, AND 
INVESTIGATIONS, HEARINGS, AND ORDERS OF, AND 

THE INTST 'ST  RATE ON AWARDS OF THE 
STATE COMMISSION FOR HUMAN RIGHTS”

SECTIONAL ANALYSIS 
OFFICE OF THE ATTORNEY GENERAL

I t  A m e n d s  A S  1 8 . 8 0 . 1 0 0  t o  e n s u r e  t h a t  a
c o m p l a i n a n t  m a y  w i t h d r a w  a  c o m p l a i n t  o f  
u n l a w f u l  d i s c r i m i n a t i o n  d u r i n g  t h e  
i n v e s t i g a t i v e  a n d  c o n c i l i a t i o n  p h a s e s  o f  t h e  
p r o c e d u r e s  a n d  b e f o r e  t h e  e x e c u t i v e  d i r e c t o r  
i s s u e s  a n  a c c u s a t i o n ,  w h i c h  b e g i n s  f o r m a l
p r o c e d u r e s .

2 1 A d d s  n e w  s u b s e c t i o n s  t o  1 8 , 8 0 . 1 0 0 .  T h e
p o w e r  o f  t h e  e x e c u t i v e  d i r e c t o r  t o  f i l e  a
c o m p l a i n t  i s  m o v e d  f r o m  s u b s e c t i o n  ( a )  t o  
p r o p o s e d  s u b s e c t i o n  ( b ) .

P r o p o s e d  s u b s e c t i o n  ( c )  a d d s  t o  1 8 . 8 0 . 1 0 0  
t h e  l i m i t a t i o n  p e r i o d  f o r  f i l i n g  a  c o m p l a i n t  
s e t  o u t  i n  6 AAC 3 0 . 2 3 0 .  T h e  l i m i t a t i o n  
p e r i o d  e s t a b l i s h e d  a l l o w s  t h e  f i l i n g  o f  a  
c o m p l a i n t  f o r  1 8 0  d a y s  a f t e r  t h e
d i s c r i m i n a t o r y  a c t  o r  p r a c t i c e  e n d s .

3 j A m e n d s  1 8 . 8 0 . 1 1 0  t o  r e q u i r e  a  w r i t t e n  a n d
s i g n e d  a g r e e m e n t  i f  a  c o m p l a i n t  i s  r e s o l v e d
i n  t h e  c o n c i l i a t i o n  p h a s e ,  t o  m a k e  t h a t  
a g r e e m e n t  t h e  e q u i v a l e n t  o f  a  c o m m i s s i o n  
o r d e r  f o r  p u r p o s e s  o f  e n f o r c e m e n t ,  a n d  t o  
a u t h o r i z e  t h e  c o m p r o m i s e  o f  a  d a m a g e s  c l a i m  
i n  t h e  a g r e e m e n t .

I :  A d d s  a  n e w  s e c t i o n  e s t a b l i s h i n g  t h e
p r o c e d u r e  t o  b e  f o l l o w e d  i f  a  c o m p l a i n t  
l a c k s  s u b s t a n t i a l  u p p o r t i n g  e v i d e n c e  a n d  
e x p a n d i n g  t h e  d i s c r e t i o n  o f  t h e  e x e c u t i v e  
d i r e c t o r  t o  d i s m i s s  a  c o m p l a i n t  t h a t  i s  
s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  i n  
a p p r o p r i a t e  c i r c u m s t a n c e s .  A p u r p o s e  o f  t h e  
s e c t i o n  i s  t o  r e v e r s e  t h e  A l a s k a  S u p r e m e  
C o u r t ' s  d e c i s i o n  i n  D e p a r t m e n t  o f  F i s h  a n d

S B  1 3 2 :  s e c t i o n a l  a n a l y s i s
P a g e  1 o f  1



u

G a m e  v .  M e y e r ,  9 0 6  P . 2 d  1 3 6 5  ( A l a s k a  1 9 9 5 ) ,  
t h a t  a  h e a r i n g  i s  m a n d a t o r y  i f  a  c o m p l a i n t  
i s  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  T h e  
C o u r t  c o n c l u d e d  t h a t  t h e  l a w  d i d  n o t  g i v e  
t h e  c o m m i s s i o n  s t a f f  d i s c r e t i o n  t o  
d i s c o n t i n u e  a c t i o n  o n  a  c o m p l a i n t  a f t e r  a n  
i n v e s t i g a t o r  f o u n d  s u b s t a n t i a l  e v i d e n c e  o f  
u n l a w f u l  d i s c r i m i n a t i o n .  I d . ,  a t  1 3 7 3 .  T h e  
e f f e c t  o f  t h i s  d e c i s i o n  w a s  t o  r e q u i r e  t h e  
c o m m i s s i o n  t o  c o m m i t  i t s  r e s o u r c e s  t o  a n y  
c o m p l a i n t  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e  
w i t h o u t  r e g a r d  t o  s u c h  f a c t o r s  a s  t h e  
w e a k n e s s  o f  t h e  e v i d e n c e ,  t h e  s t r e n g t h  o f  a n  
e m p l o y e r ' s  a f f i r m a t i v e  d e f e n s e s ,  o r  t h e  
s i g n i f i c a n c e  o f  t h e  a l l e g e d  v i o l a t i o n .

S u b s e c t i o n  ( a )  e s t a b l i s h e s  t h e  p r o c e d u r e  
t h a t  f o l l o w s  a  c o n c l u s i o n  a f t e r  
i n v e s t i g a t i o n  t h a t  s u b s t a n t i a l  e v i d e n c e  d o e s  
n o t  s u p p o r t  a  c o m p l a i n t  o f  u n l a w f u l  
d i s c r i m i n a t i o n .  T h e  e x e c u t i v e  d i r e c t o r  
d i s m i s s e s  t h e  c o m p l a i n t  w i t h o u t  p r e j u d i c e .  
T h e  c o m m i s s i o n  i s  p r o v i d e d  w i t h  t h e  
d i s c r e t i o n  t o  c o n s i d e r  a n  a p p e a l  f r o m  t h e  
d i r e c t o r ' s  d i s m i s s a l .

S u b s e c t i o n  ( b )  e x p a n d s  t h e  d i s c r e t i o n  o f  t h e  
e x e c u t i v e  d i r e c t o r  t o  p u r s u e  c o m p l a i n t s  
b a s e d  o n  s u c h  f a c t o r s  a s ,  f o r  e x a m p l e ,  t h e  
s t r e n g t h  o f  t h e  e v i d e n c e ,  t h e  s e v e r i t y  o f  
t h e  a l l e g e d  v i o l a t i o n ,  a n  e m p l o y e r ' s  h i s t o r y  
b e f o r e  t h e  c o m m i s s i o n ,  t h e  c o m p l a i n a n t ' s  
c o o p e r a t i o n ,  o r  t h e  c o m p l a i n t ' s  v a l u e  i n  
e s t a b l i s h i n g  p r e c e d e n t  g u i d i n g  f u t u r e  
c o n d u c t .

S u b s e c t i o n  ( c )  e n s u r e s  t h a t  t h e  e x e c u t i v e  
d i r e c t o r ' s  a d m i n i s t r a t i v e  d i s m i s s a l  i s  n o t  a  
d i s m i s s a l  o n  t h e  m e r i t s  a n d  t h a t  a  
c o m p l a i n a n t  m a y  f i l e  a n  a c t i o n  w i t h  a  c o u r t  
o r  a n o t h e r  a g e n c y  o r  e v e n  f i l e  a  n e w  
c o m p l a i n t  w i t h  t h e  c o m m i s s i o n  i f  t h e  r e a s o n  
f o r  t h e  a d m i n i s t r a t i v e  d i s m i s s a l  c a n  b e  
r e s o l v e d .

SB 1 3 2 :  s e c t i o n a l  a n a l y s i s
P a g e  2 o f  2



S e c t i o n  5 i R e p e a l s  a n d  r e e n a c t s  1 8 . 8 0 . 1 2 0 ,  w h i c h  s e t s  
o u t  t h e  r e q u i r e m e n t s  f o r  a  h e a r i n g  o n  a  
c o m p l a i n t  o f  d i s c r i m i n a t i o n .

S u b s e c t i o n  ( a )  i m p l e m e n t s  t h e  e x p a n d e d  
d i s c r e t i o n  o f  t h e  e x e c u t i v e  d i r e c t o r  t o  
c h o o s e  t h e  c o m p l a i n t s  t h a t  c o m m i s s i o n  s t a f f  
p u r s u e  t o  h e a r i n g  a n d  p r o v i d e s  t h a t  t h e  
c o m m i s s i o n  m a y  n o t  r e v i e w  t h e  e x e c u t i v e  
d i r e c t o r ' s  e x e r c i s e  o f  t h a t  d i s c r e t i o n .  I t  
a l s o  p r o v i d e s  t h a t ,  i f  t h e  e x e c u t i v e  
d i r e c t o r  r e f e r s  a  c o m p l a i n t  f o r  h e a r i n g ,  t h e  
e x e c u t i v e  d i r e c t o r  m u s t  i s s u e  a n  a c c u s a t i o n  
b a s e d  o n  t h e  i n v e s t i g a t o r ' s  d e t e r m i n a t i o n  o f  
s u b s t a n t . a l  e v i d e n c e .

S u b s e c t i o n  ( b )  a d d s  a  r e q u i r e m e n t  t h a t  t h e  
c h i e f  a d m i n i s t r a t i v e  l a w  j u d g e  a p p o i n t  t h e  
h e a r i n g  o f f i c e r  w h o  w i l l  c o n d u c t  t h e  
h e a r i n g ,  t h a t  v a r i o u s  s t a t u t e s  a p p l y i n g  t o  
t h e  O f f i c e  o f  A d m i n i s t r a t i v e  H e a r i n g s  
( i n c l u d i n g  t h o s e  a d d r e s s i n g  d i s q u a l i f i c a t i o n  

o f  a  h e a r i n g  o f f i c e r  a n d  a d m i n i s t r a t i v e  
h e a r i n g  r e c o r d s  b u t  e x c l u d i n g  t h e  s e c t i o n  
a d d r e s s i n g  h e a r i n g  p r o c e d u r e s )  a p p l y  t o  t h e  
h e a r i n g ,  a n d  a  r e q u i r e m e n t  t h a t  t h e  h e a r i n g  
f o l l o w  t h e  p r o c e d u r e s  i n  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t ,  A S  4 4 . 6 2 . 3 3 0  -  4 4 . 6 2 . 6 3 0 ,
e x c e p t  w h e r e  t h e  s t a t u t e s  a p p l y i n g  t o  t h e  
c o m m i s s i o n  p r o v i d e  o t h e r w i s e .

S u b s e c t i o n  ( c )  a l l o w s  r e a s o n a b l e  a n d  f a i r  
a m e n d m e n t s  t o  a n  a c c u s a t i o n ,  b u t  i t  p r o v i d e s  
t h a t  s u b s t a n t i a l  e v i d e n c e  m u s t  s u p p o r t  a n  
a m e n d m e n t  n a m i n g  a  d i f f e r e n t  d i s c r i m i n a t o r y  
p r a c t i c e  a n d  t h a t  t h e  p a r t i e s  m u s t  h a v e  a n  
o p p o r t u n i t y  t o  r e s o l v e  t h e  d i f f e r e n t  
d i s c r i m i n a t o r y  p r a c t i c e  i n  c o n c i l i a t i o n  
b e f o r e  t h e  h e a r i n g  m a y  p r o c e e d .

S u b s e c t i o n  ( d )  e s t a b l i s h e s  t h e  b u r d e n  o f  
p r o o f  a t  a  h e a r i n g  b y  r e q u i r i n g  t h a t  t h e  
e l e m e n t s  o f  a n  a c c u s a t i o n  o r  d e f e n s e  b e  
p r o v e n  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .

S u b s e c t i o n  ( e )  a u t h o r i z e s  t h e  c o m m i s s i o n  t o  
i s s u e  a  s u m m a r y  d e c i s i o n  w i t h o u t  a  h e a r i n g
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S e c t i o n  6 :

S e c t io n  7:

i n  t h e  s a m e  m a n n e r  t h a t  a  c o u r t  m a y  i s s u e  a  
s u m m a r y  j u d g m e n t  - -  ’’e n  t h e  f a c t s  a r e  n o t  
i n  d i s p u t e  z  1 t h e  p  i t y  p e t i t i o n i n g  f o r  a  
s u m m a r y  d e c i  o n  i s  e n t i t l e d  t o  a n  o r d e r  a s  
a  m a t t e r  o f  l a w .

A m e n d s  t h e  r e m e d i a l  p r o v i s i o n s  i n
1 8 . 8 0 . 1 3 0 ( a )  t o  a u t h o r i z e  t h e  c o m m i s s i o n  t o  
o r d e r  a  r e m e d y  a f t e r  a  h e a r i n g  o r  a f t e r  
c o n s i d e r i n g  a  p e t i t i o n  f o r  a  s u m m a r y
d e c i s i o n .  I t  c l a r i f i e s  t h e  r e m e d i a l
a u t h o r i t y  o f  t h e  c o m m i s s i o n  b y  p r o v i d i n g  
t h a t  t h e  c o m m i s s i o n  m a y  o r d e r  a c t i o n  t o  
c o r r e c t  t h e  d i s c r i m i n a t o r y  p r a c t i c e  b u t  m a y  
n o t  o r d e r  a w a r d s  o f  n o n e c o n o m i c  o r  p u n i t i v e  
d a m a g e s .

P a r a g r a p h  ( 1 )  , a d d r e s s i n g  e m p l o y m e n t ,  i s
a m e n d e d  t o  s e t  o u t  t h e  s p e c i f i c  r e m e d i e s  
t h a t  t h e  c o m m i s s i o n  c a n  a w a r d  t  r e m e d y  a  
d i s c r i m i n a t o r y  e m p l o y m e n t ,  p r a c t i c e .  T o  t h e  
r e m e d i e s  o f  h i r i n g ,  r e i n s t a t e m e n t  o r  
u p g r a d i n g  a n  e m p l o y e e  w i t h  o r  w i t h o u t  b a c k  
p a y ,  i t  a d d s  t h e  a u t h o r i t y  t o  o r d e r  t r a i n i n g  
r e g a r d i n g  d i s c r i m i n a t o r y  p r a c t i c e s ,
a c c o m m o d a t i o n  o f  a  d i s a b i l i t y ,  c h a n g e s  t o  
p e r s o n n e l  r e c o r d s ,  p o s t i n g  s i g n s ,
r e s t o r a t i o n  o f  s e n i o r i t y ,  a n d  t h e  p a y m e n t  o f  
f r o r h  p a y  f o r  a  p e r i o d  o f  o n e  y e a r  i n  
s p . c i a ]  c i r c u m s t a n c e s :  i f  h i r i n g ,
r e i n s t a t e m e n t  o r  u p g r a d i n g  o f  a n  e m p l o y e e  
c a n n o t  b e  a c c o m p l i s h e d  b e c a u s e  t h e  e m p l o y e r  
d o e s  n o t  h a v e  a n  a p p r o p r i a t e  v a c a n c y ;  i f  t h e  
e m p l o y e r ' s  d i s c r i m i n a t o r y  c o n d u c t  m a d e  t h e  
e m p l o y e e  i n c a p a b l e  o f  r e t u r n i n g  t o  w o r k ;  o r  
i f  t h e  r e l a t i o n s h i p  b e t w e e n  t h r  e m p l o y e r  a n d  
e m p l o y e e  h a s  s o  d e t e r i o r a t e d  t h a t  t h e y  
c a n n o t  w o r k  t o g e t h e r .  T h e  p a r a g r a p h  a d d s  a  
d u t y  t o  m i t i g a t e .  A n  o r d e r  f o r  e i t h e r  f r o n t  
p a y  o r  b a c k  p a y  m u s t  b e  r e d u c e d  b y  t h e  
a m o u n t  t h a t  t h e  e m p l o y e e  c o u l d  h a v e  e a r n e d  
i f  t h e  e m p l o y e e  m a d e  a  r e a s o n a b l y  i l i g e n t  
e f f o r t  t o  o b t a i n  c o m p a r a b l e  e m p l o y m e n t .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 1 3 0 ( c ) .
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S e c t io n  9s 

f le c t i o n  10: 

S e c t io n  11: 

S e c t io n  12:

S e c t io n  13 t 

S e c t io n  14s

S e c t io n  15s 

S e c t io n  16:

S e c t io n  17s

S e c t i o n  8 : A d d s  a  p r o v i s i o n  t y i n g  t h e  r a t e  o f  i n t e r e s t  
w h e n  t h e  c o m m i s s i o n  a w a r d s  i n t e r e s t  t o  t h e  
l e g a l  r a t e  i n  AS 0 9 . 3 0 . 0 7 0 .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 1 3 5 ( b )

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 1 4 0 .

M a k e s  c o n f o r m i n g  a m e n d m e n t s  t o  1 8 . 8 0 . 2 7 0 .

A d d s  d e f i n i t i o n s  o f  " c o m p l a i n a n t " : u i d  " p a y "  
t o  t h e  d e f i n i t i o n  s e c t i o n  i n  1 8 . 8 0 . 3 0 0 .

A d d s  a  p a r a g r a p h  t o  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  a d d i n g  t h e  c o m m i s s i o n  t o  t h e  
l i s t  o f  a g e n c i e s  t h a t  t h e  A c t ' s  h e a r i n g  
p r o v i s i o n s  c o v e r .

A u t h o r i z e s  t h e  c o m m i s s i o n  t o  b e g i n  a d o p c i n g  
r e g u l a t i o n s  t o  i m p l e m e n t  t h e  c h a n g e s  b e f o r e  

h e  e f f e c t i v e  d a t e  o f  t h e  a c t  a n d  p r o v i d e s  
t h a t  t h e  r e g u l a t i o n s  m a y  n o t  t a k e  e f f e c t  
b e f o r e  : h e  a c t ' s  e f f e c t i v e  d a t e .

A p p l i e s  t h e  l a w  p r o s p e c t i v e l y ,  t o  c o m p l a i n t s  
f i l e d  a f t e r  i t  i s  e n a c t e d .

P r o v i d e s  a n  i m m e d i a t e  e f f e c t i v e  d a t e  f o r  
s e c t i o n  1 4 ,  w h i c h  a u t h o r i z e s  t h e  c o m m i s s i o n  
t o  b e g i n  p r o c e d u r e s  t o  a d o p t  r e g u l a t i o n s .

P r o v i  " e s  r n  e f f e c t i v e  d a t e  o f  J u l y  2 ,  2 0 0 5 .
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FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title *An Act relating to complaints filed with.

Fiscal Nc.e Number:
Bill Version:
() Publish Date:

S B  132-LA W -L&SA-3-21 -t

LAW

investigations...the State Commission for Human Rights...*

Sponsor Senate Rules Cor- littee___________________

Requester Senate State Affairs_________________________

Dept. Affected:

[RDJ __________________
Component Labor & State Affairs

CIVIL

E xpenditures/Revenues

Component No. 

(Thousands of Dollars)

2718

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPEN D ITU RES FY  2006 FY 2007 FY  2008 FY  2009 FY  2010 FY  2011

Personal Services 

Travel 

Contnctual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPEN D ITU RES

[CHANGE IN R EV EN U ES ( ) |

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate of any current year (FY200S) cost:

Mark this box (X) if funding for this bill Is included in the Governor's FY  2006 budget proposal:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 18.80.112 to provide the staff of the Human Rights Commission with greater authority 
to evaluate complaints of discrimination and to choose the complaints that it pursues to hearing before the 
commission. The bill also sets out the appropriate remedy for employment discrimination but preserves the 
commission’s discretion to award "any appropriate relief if it needs to innovate in order to remedy an 
unusual case of discrimination. The Department of Law does not anticipate a fiscal impact from passage 
of this legislation.

Prepared by: 

Di\ ision

Approved by: 

Agency

Kathryn Daughhetee, Director Phone 465-3673

Administrative Services Division Date/Time 1/13/06 3:11 PM

K. Daughhetee for Scott Nordstrar.d, Acting Attorney General
Department of Law________________________________________

Date 1/13/2006

(Rov.sed 912311004 OMB) Page 1 of 1
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FISCAL NOTE
STATE OF ALASKA
2006 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_____
Title "An Act relating to complaints filed

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected: 

'R D U

SB 132

OOG

with, investigations...of the Stale Human Rights Comm..."

Sponsor Rules Committee__________________________
Requester Governor__________________________________

Commissions/Special Offices

Component Human Rights Commission

Expenditures/Revenues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPEN D ITU RES FY 2007 FY  2008 FY  2009 FY  2010 FY  2011 FY 2012

Personal Services

Travel

Contractual 0.0 0.0 0.0 0.0 0.0 0.0

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 u.o

ICAPITAL EXPEN D ITU RES | | I I I I

{CHANGE IN R EV EN U ES ( ) | ! | j !

FUND SO U RC E (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: 0.0

Mark this box (X) if funding for this bill ii included In the Governor's FY 2007 budget proposal: |

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Kevin Jardell, Legislative Director

Division Governor's Legislative Office

Phone 465-4021

Date/Time 1/12/06 12:00 AM

Approved by: Kevin Jardell. Legislative Director
Agency Governor's Legislative Office

Dare 1/12/2006

(Rev. sad 9/7/2005 OMB) Page 1 of 1



tft »

r

c

COMMENTS OF THE COMMISSIONERS OF THE ALASKA STATE 
COMMISSION FOR HUMAN RIGHTS 

ON HCS SB 132(STA)
(as amended by the Home Judiciary Committee)

August 22,2005
The Commissioners submit die following comments on HCS SB 132(STA) as 

ameadedby die House Judiciary Committee. The Ck -xssioners met in Fairbanks on 
June 2$ and 29 to discuss die bffl and the recent ame» ... t  "uts. The ComnrissioncrB arc 
concerned about the impact o f some o f die amendmen t  a die Commission's ability to 
effectively investigate and resolve discrimination claims.

Expanding th t Twin to FiU Complaints

The Commissioners are particularly concerned about changes to the bill that 
would expand die time far filing complaints with the Commission from 180 days to 365 
days from die date of harm. Presently, the Commission's regulations provide for 180 
days for a person to file a complaint from the date an alleged discriminatory act ox 
practice occurred 6 AAC 30.230(b). The Commierios red :ced the filing time from 300 
days in 1997 in the free o f dwindling resources and a growing backlog o f cases. A t that 
time the Commissioners considered die impact to the public and determined that 180 
days was sufficient time fart Alaskans to bring claims to an administrative agency. The 
Commissior found that reducing the filing time resulted in fewer cases filed and allowed 
some lessening of die b cklog

Commission staff estimates that expanding the filing time to 365 days will result 
in approximately 125 additional cases per year. Currently, the backlog of cases awaiting 
investigation is approximately rinety cases, s  •* most cases are not assigned for

ion for up to eight mouths after they have been filed. An increase o f another 
i each year will increase this backlog significantly and an even greater amount 

o f time wiD be required before active investigation will begin. The Commission 
experienced a similar backlog several years ago, frustrating both businesses and 
complainants seeking efficient resolution of discrimination claims. Although partly 
lessened by a reduction in filing time, the Commission was able to completely nljmhmfw 
the backlog after receiving resources for additional staff. These resources have since 
been reduced and die Commission has lost approximately twenty-five percent o f its staff

The Commissioners believe *hat, should the filing tune be expanded to 365 days, it 
is imperative that additional resources be given to the Commission to avoid the serious 
backlog and wait time that would result At current staffing levels, cases could wait for 
more than one year before being investigated. The Commission's mandate to conduct 
prompt investigations would be frustrated by this outcome,

1



The Commissioners are also concerned feat expanding fee filing time to 365 days, 
especially without fee influx o f additional resources, will cause most cases to become 
stale before they are erar investigated. As mentioned above, cases now must w ait vtp to 
eight months before bang assigned for active mvestigalian. In cases where complainants 
wait up to 365 days to file complaints and where fee cases has been backlogged for up to 
a year, two year's time could elapse between fee alleged dkerimmatoiy act and fee 
beginning of fee investigation. Evenwhere shorter times have passed, problems wife 
locating witnesses, accurate recollections, and retention of evidence already exist 
Moreover, fee parties will continue to be frustrated by fee additional delays.

Finally, fee CorrmTrai oners believe feat, as a matter of policy, 180 days is 
sufficient time to allow for fee fifing o f a complaint wife fee agency. The Commission is 
an alternative farum in winch to file discrimination complaints. Alaskans retain fee right 
to file a complaint in court for up to two years from fee date o f fee alleged discrimination, 
and are not required to first eahanat their administrative remadiaa wife fee fV>mmiiariftn. 
The Commissioners do not believe feat 180 days is an inadequate amount o f time for 
complainants to choose between these alternatives.

Proposed to Allow Recovery o f Non-Economic Darjages

The Commissioners are also concerned about fee proposed amendment to fee bill 
fear would provide far fee recovery of nun-economic damages. The Commissioners 
oppose the passage of this amendment As noted above, fee Commissioners believe feat 
fee Commissi on is intended to be an alternative forum to filing a civil action in court 
The Commissioners believe that fee appropriate avenue to seek redress for non-economic 
damages is to pursue a civil action. The Commissioners velieve feat fee Commission's 
remedial authority, as set forth in fee bill, is sufficient to protect fee public interest and to 
compensate victims of discrimination who choose fee Commission as fee place to file a 
complaint

Additional Changes to SB 132

The Commissioners reviewed fee pending legislation prior to its introduction and 
agreed to support fee bill as a whole in its original fbrm. The present committee 
substitute, as amended, contains changes in addition to those mentioned above; however, 
fee Commissioners do not believe that these additional amendments sufficiently alter fee 
substance o f fee legislation. The Commissioners havv therefore t*iceir\ no position on fee 
remaining amendments to fee bilL

Conclusion

The Commissioners continue to support fee passage of SB 132. However, fee 
Connmssionen are concerned feat expanding fee time to file complaints to 365 days 
would adversely affect fee Commission's ability to resolve discrimination complaints.
The Commissioners are also opposed to the proposed amendment to allow far fee 
recovery of non-economic damages. The Commissioners take no position on fee other 
amendments to the biB.



L E G A L  S E R V I C E S

(907) 465-3887 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M May 5, 2005

SUBJECT:

TO:

FROM:

Statutory citation on page 2, line 4 of HCS SB 132(STA)

Representative Paul Seaton 
Attn: Louie

Donald M. Bullock Jrf 
Legislative Counsel

Enclosed is HCS SB 132(STA). Please look at page 4, line 2 and the reference to 
AS 44.64.020. Should this reference actually be to AS 44.64.030(b) instead of 
AS 44.64.020? AS 44.64.030(b) reads as follows:

(a) An agency may request the office to conduct an administrative 
hearing or other proceeding of that agency or to conduct several 
admit .strative hearings or other proceedings under statutes not l'sted in (a) 
of th s section. The office may provide the service after entering into a 
wriit ;n agreem. t with the agency describing the services to be provided 
and providing for reimbursement by the agen y to the office of the costs 
incurred by the office in providing the services.

If this citatu n should be changed, please advise the chair of the next committee of 
referral.

DMB.med
05-350.med

Enclosure
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906 P.2d 1365,68 Empl. Prac. Dec. P 44,164

(Cite as: 906 P.2d 1365)

C
Supreme Court o f  Alaska.

STATE o f  Alaska, DEPARTM ENT OF FISH A N D  
GAME, SPORT FISH DIVISION, Petitioner,

v.
Andrea MEYER and Alaska State Cornn.^sion on 

Human Rights, R esponds, s.
No. S-6036.

Nov. 17, 1995.

State employee who had claimed discrimination 
sOi-ght review o f  a decision c f  the State 
Commission for Human Rights closing her case. 
The Superior Court, Third Judicial District, 
Anchorage, Joan M. Woodward, J., determined that 
the order was appealable and that the Commission  
abused its discretion in ruling that em ployee did not 
produce substantial evidence o f
pretext/discrimination. Employer petitioned for 
review. The Supreme Court, Eastaugh, J., held 
that: (1) closing order was final agency action 
subject to judicial review, and (2) it was an error o f  
law for Commission staff or executive director to 
resolve at investigative stage legitimacy o f  
employer's nondiscriminatory reasons for its actions 
and employee's success in rebutting those reasons.

Affirmed and remanded.

West Headnotes

(1J Appeal and Error €=893(1)
30k 893(l) Most Cited Cases
The Supreme Court reviews issues o f  law de novo.

[2] A dm inistrative L aw  and Procedure €=>796  
15Ak796 Most Cited Cases
On appeal from a decision o f  administrative agency, 
the Supreme Court reviews questions o f  law where 
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Before MOORE, C.J., and RABINOWITZ, 
M A T T  IE WS, COMF1 ON and EASTAUGH, JJ.

*1367 OPINION

EASTAUGH, Justice.

I. INTRODUCTION

Andrea Meyer filed a discrimination complaint 
with the Alaska State Commission for Human 
Rights (Commission) against her employer, the 
Alaska Deparm ent o f  Fish and Game (ADF & G).
W e hold that the Commission's order closing 
Andrea Meyer's case is judicially reviewable. We 
further hold that Meyer's claim o f  discrimination is 
supported by substantial evidence.

H. FACTS AND PROCEEDINGS

Andrea Meyer began working for A P F  & G in 
1977 as a seasonal field researcher for the Russian 
River Sockeye Salmon Fishery. Her job  title was 
Fisheries Biologist I (FBI). Meyer had substantial 
previous experience is  a biologist as w ell as a B.A. 
in biology. During her employment with ADF & 
G, M eyefs primary duty was the creel census. She 
also computed fisheries data, operated the weir at 
Lower Russian Lake, assisted in the production o f  
area surveys, conducted salmon spawning 
escapement counts, enforced Fish and Game 
regulations, and conducted group tours in which she 
explained the fishery and the wildlife o f  the area.

In March 1987 Meyer filed a discrimination
complaint against ADF &  G with the Alaska State 
Commission for Human Rights. [F N i] The
com phint alleged four specific instances which
caused Meyer to believe her employer had 
discrm. mated against her on the basis o f  gender and 
also asserted that no w om en employed ;n the Sport 
Fish Division for Region II held the position o f  Fish 
Biologist II (FBH) or higher.

FNI. AS 18.80.100 authorizes any person 
aggrieved by discriminatory conduct
prohibited by statute to file a complaint 
with the Commission.
Under AS 18.80.110 the executive director 
or a member o f  the Comm ission’s staff 
shall informally investigate the matters set 
out in a file complain' promptly and 
impartially. If the investigator determines 
that the allegations are supported by 
substantial evidence, the investigator shall 
immediately try to e lr  •’ate the 
discrimination complained of, by 
conference, conciliation, and persuasion.
If these infonnal efforts are unsuccessful, 
the executive director is required to hold a 
hearing before the Commission. AS
18.80.120.

In March 1989 the Commission's executive director 
issued a closing order, finding that Meyer's 
allegations were not supported by substantial 
evidence and dismissing the case. Meyer requested 
reconsideration o f  the closing order. The
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Commission's chairperson, Katie Hurley, ordered 
the case reopened for further investigation because 
she believed that the investigation was insufficient 
to conclude that ADF & G had provided legitimate 
nondiscriminatory reasons for denying M eyer 
employment extensions or jo*' assignments In 
March 1991, after further investigation and review  
by the Commission staff, the executive directrr 
again closed the file ou vleyer’s complaint, 
summarizing the additional investigation as follows: 

[T]he additional investigc ' >n conducted by 
Commission staff determined that respondent's 
defense to complainant's pnm a facie case is
legitimate and nondiscriminatory and that 
complainant has failed to rebut respondent's 
legitimate nondiscriminatory reason. TTierefore 
I find that complainant’s allegations are not 
supported by substantial evidence.

M eyei again asked for reconsideration; 
Commissioner Esther A. Wunnicke denied her 
request in an order which contained an entry which  
read as follows:

A  person dissatisfied with a Comm ission Order 
dismissing the complaint may obtain judicial
review by Superior Court in accordance with AS  
44.62.560-44.62.570. An aggrieved person must 
file an appeal with the Superior Court within 30  
days o f  the issuance o f  the Order o f  the 
Commission.

M eyer appealed the closing order to superior 
court. ADF & G argued that judicial review o f  a 
case-closing order is not available and that even if  
available, the Commission did not abuse its
discretion by finding that Meyer's complaint was 
not supported by substantial evidence. The 
superior court determined that such orders are 
appealable to the superior court and that the
Commission abused its discretion in ruling that 
Meyer did not produce substantial evidence o f  
"pretext/discrimination." It consequently reversed 
the Commission's decision and remanded "for *1368 
further proceedings under AS 18.80.110 and, if  
appropriate, 18.80.120." We granted ADF & G's 
petition for review under Alaska Rule o f  Appellate 
Procedure 402. [FN2]

FN2. Although the Alaska State Human
Rights Commission is listed as a

co-respondent with Andrea Meyer, the 
Com m ission was granted permission to 
submit a brief in support o f  ADF & G's 
position. Meyer was permitted to submit 
a reply to the Commission's brief.

m . DISCUSSION

The Alaska C ivil Rights Act permits a person 
aggrieved by discriminatory conduct to file a 
complaint with the Alaska State Comm ission for 
Human Rights. AS 18.80.100. The executive 
director or a .taff member must then infor 
investigate the complaint to determine whethei 
allegations o f  the complaint are supported 
substantial evidence. AS 18.80.110. I f  the 
investigator determines that the allegations are 
supported by substantial evidence, "the investigator 
shall immediately try to eliminate the discrimination 
complained of, by conference, conciliation, and 
persuasion." Id. B y implication, i f  the investigator 
determines that the allegations o f  the complaint ore 
not supported by substantial evidence, the 
complaint is dismissed. I f  the investigator 
determines that substantial evidence does exist and 
informal efforts to eliminate the discrimination do 
not succeed, a hearing before the Comm ission is 
required. AS 18.80.120. At the conclusion o f  the 
hearing, the Commission is required to enter an 
order. AS 18.80.130. The order is reviewable in 
court in accordance with Alaska's A d m in istra tive 
Procedure Act. AS 18.80.135(a). [FN3]

FN3. The follow  ..ig are the relevant 
sections o f  the Civil Rights Act.
Sec. 18.80.100. Complaint.
A person who is aggrieved by any 
discriminatory conduct prohibited by this 
chapter may sign and file with the 
com m ission a written, verified complaint 
stating the name and address o f  the person 
alleged to have engaged in discriminatory 
conduct, and the particulars o f  the 
discrimination. The executive director 
may file a complaint in like manner when 
an alleged discrimination com es to the 
attention o f  the director.
Sec. 18.80.110. Investigation and
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conciliation. The executive director or a 
member o f  the commission's staff 
designated by the executive director shall 
informally investigate the matters set out in 
a filed complaint, promptly and 
impartially. I f  the investigator determines 
that the allegations are supported by 
substantial evidence, the investigator shall 
immediately try to eliminate the 
discrimination complained of, by 
conference, conciliation, and persuasion.
Sec. 18.80.120. Hearing.
I f  the informal efforts to eliminate the 
allege d discrimination are unsuccesstul, 
the executive director shall inform the 
com mission o f  the failure, and the 
commission shall provide the respondent 
and the complainant with notice o f  the 
failure a^d shall serve written notice 
together with a copy o f  the complaint, 
requiring the person, employer, labor 
organization, or employment agency 
charged in the complaint to answer the 
allegations o f  the complaint at a bearing 
before the commission. The hearing shall 
be held by the commfrsion at the place 
where the unlawful conduct is alleged to 
have occurred unless the person, employer, 
labor organization, or employment agency 
requests a change o f  venue for gotid cause 
shown. The case in support o f  the 
complaint shall be presented before the 
com m ission by the executive director or a 
designee who shall be a bona fide resident 

the state. "Tie person charged in the 
c c n v ’aint may file a written answer to the 
complaint and may appear at the hearing in 
person or otherwise, with or without 
counsel, and submit testimony. The 
executive director has the power 
reasonably and fairly to amend the 
complaint, and the person charged has the 
power reasonably and fairly to amend the 
answer. The comm ission is not bound by 
the strict rules o f  evidence prevailing in 
courts o f law or eauity. The testimony 
taken at the hearing shall be under oath 
and shall be transcribe!, at the request o f

any party to the hearing.
Sec. 18.80.130. Order.
(a) At the com pletion o f  the hearing, if  the 
com m ission finds that a person against 
whom a complaint was filed has engaged 
in the discriminatory conduct alleged in the 
complaint, it shall order the person to 
refrain from engaging in (he discriminatory 
conduct. The order must include findings 
o f  fact, and may prescribe conditions on 
the accused's future conduct relevant to the 
type o f  discrimination. In a case 
involving discrimination in
(1) employment, the com m ission may 
order any appropriate relief, including but 
not limited to, the hiring, reinstatement or 
upgrading o f  an em ployee with or without 
back pay, restoration to membership in a 
labor organization, or admission to or 
participation in m apprenticeship training 
program, on-the-job training program, or 
other retraining program;
(2) housing, the com m ission may order the 
sale, lease, or rental o f  the housing 
accommodation to the aggrieved person if  
it is still available, or the sale, lease, or 
rental o f  a like accommodation owned by 
the person against whom  the complaint 
was filed i f  one is still available, or the 
sale, lease, or rental o f  the next vacancy in 
a like accommodation, owned by the 
person against whom  the complaint was 
filed; the com m ission may award actual 
damages which shall include, but not be 
limited to, the expenses incurred by the 
complainant for obtaining alternative 
housing or space; for storage o f  goods and 
effects; for m oving and for other costs 
actually incurred as a result o f  the unlawful 
practice or violauou.
(b) The order may require a report on the 
manner o f  compliance.
(c) I f  the com m ission finds that a person 
against whom  a complaint was filed has 
not engaged in the discriminatory conduct 
alleged in the complaint, it shail issue arJ 
cause to be served on the complainant an 
order dism issing the complaint.
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(d) A copy c f  the order shall be filed in all 
cases with the attorney general o f  this 
state.
(e) The coramis.eu n  may order payment o f  
reasonable expenses, including reasonable 
attorney fees to any private party before 
the com m ission when the com m ission, in 
its discretion, determines the allowance is 
appropriate.
Sec. 18.80.135. Judicial review and 
enforcement.
(a) A complainant, or person against whom  
a complaint is filed or other person 
aggrieved by an order o f  the cr nm ission, 
may obtain judicial review o f  the order in 
accordance with AS 44.62.560-44.62.570.

*1369 [1][2][3] ADF & G and the Commission  
argue that the superior court's decision should be 
reversed because ( ! )  the decision to close Meyer’s 
case for lack o f  substantial evidence is not 
reviewable, and (2) i f  the decision is reviewable, it 
should be reviewed under the abuse o f  discretion 
standard and should be affirmed because there was 
no abuse o f  discretion. Meyer argues that the 
superior court's opinion should be affirmed in all 
respects. [FN4]

FN4. We review issues o f  law de now. 
Guin v. Ha, 591 P.2d 1281, 1284 n. 6 
(Alaska 1979). 'ilius, in deciding whether 
judicial review is available and which  
standard o f  review to apply, w e w ill adopt 
the rule o f  law that is most persuasive in 
light o f  precedent, reason, and policy. Id. 
We review questions o f  law wher '  no 
e^ency expertise is involved under the 
substitution o f  judgment test. Handley v. 
State, Dep'l o f  Revenue, 838 P.2d 1231, 
1233 (Alaska 1992). If tbe agency has not 
proceeded in the manner required by law, 
the agency has abused its discretion. AS  
44.62.570(b)(3). No deference is given to 
the superior court's decision because that 
court was acting as an intermediate court 
o f  appeal. See Tesoro Alaska Petroleum 
Co. v. Kenai Pipe Line Co., 746 P.2d 896,
903 (Alaska 1987).

A. Revievability o f  Case-Closing Decisions by 
Commission Staff or 
Executive Director 

ADF & G and the Com m ission argue that decision 
o f  the C om m isron  staff or executive director is not 
reviewable because the decision (1) is not an 
"order" under A S 18.80.135, (2) does not constitute 
final agency action, and (3) is an enforcement 
decision committed to the Commission's discretion 
and thus presumptively unreviewable. Each o f  
these arguments fails.

1. The decision as an "order" under AS 18.30. J35

The State and C om m ission first argue that a 
decision issued before a public hearing is not an 
"order" under A S 18.80.135 [FN5] and is thus not 
subject to judicial review. The State and 
Commission cite Hotel & Restaurant Union Local 
878 v. Alaska State Comm'n fo r  Human Rights, 595 
P.2d 653 (Alaska 1979), in support.

FN5. We have interpreted the first 
sentence o f  AS 44.62.560(e) as allowing a 
superior court to assert jurisdiction and 
grant preliminary injunctive relief in cases 
in which an agency has taken an action 
which directly and immediately affects the 
complainant. See Alaska Pub. Util. Co. v. 
Greater Anchorage Area Borough, 534 
P.2d 549, 556-58 (Alaska 1975); A.J. 
Industries v. Alaska Pub. Serv. Comm'n, 
470 P.2d ;."7, 539 (Alaska 1970). 
Although we have never interpreted the 
second sentence o f  AS 44.62.560(e), in 
Schnabel v. Staie, 663 P.2d 960 (Alaska 
App.1983), the Alaska Court o f  Appeals 
stated that the remedy provided by this 
sentence "is independent o f  and in addition 
to Schnabel's right to judicial review o f an 
adverse administrative adjudication." Id. 
at 966 (dictum) (citing United States v. 
RCA Alaska Communicu,.ons, Inc., 597 
P.2d 489, 508 (Alaska 1978)).

Alaska Statute 18.80.135(a) expressly permits 
judicial review o f  "an order o f  the commission...." 
Given the structure o f  the chapter, and the sequence
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apparendy contemplated by A S 18.80.120, .130, 
and 135, it seem s likely that § 135 deals only with 
review o f  orders issued by the Commission itse lf at 
the conclusion o f  hearings conducted by the 
Commission purs’iant to § 130. Accordingly, § 
135 is not concerned with review o f  som e action by 
the executive director which is not an "order" as 
that term is used in Chapter 80. In *1370Hotel and 
Restaurant Union Local 878, 595 P.2d at 654-55, 
w e discussed the sequence o f  events contemplated 
by §§ 120 and 130. That discussion supports a 
conclusion that § 135 does not authorize review o f  a 
decision o f  the sort that closed Meyer's case.

[4][5] Assuming § 135 deals only with review o f  
post-hearing Commission orders, it does not follow  
that § 135 affirmatively bars judicial review o f  the 
order closing Meyer's case. Moreover, all final 
administrative actions are presumed to be 
reviewable. This presumption controls unless it is 
rebutted by an affirmative indication o f  legislative 
intent that there be no reviewability. Johns v. 
CFEC, 699 ’.2d 334, 339 (Alaska 1985); Sisters of 
Providence v. Department of Health & Soc. Servs., 
648 P.2d 970, 976 (Alaska 1982); Alyeska Ski 
Ccrp v. Holdsworth, 426 P.2d 1006, 1011 n. 16 
(Alaska 1967). Section 135(a) does not express an 
affirmative legislative intention that file-closing  
decisions o f  the executive director or her staff be 
judicially unreviewable. We consequently apply 
the presumption o f  reviewability, and hold that such 
decisions are reviewable if  they have the requisite 
finality.

[6] We also rejec* any suggestion that a decision's 
reviewability turns on whether it is labeled an 
"order." A s A S 44.62.560(e) confirms, the
legislature imposed no such prerequisite for judicial 
review if  agency action is "unlawfully withheld or 
unreasonably withheld." [FN6] Rather, as
discussed infra, the determinative question in 
deciding whether the decision is reviewable is 
whether it ended the case at the agenc\ level and 
thus consntuted final agency action.

FN6. AS 44.62.560(e) provides:
The superior court may enjoin agency
action in excess o f  constitutional or

statutory authority at any stage o f  an 
agency proceeding. If agency action is 
unlawfully withheld or unreasonably 
withheld, the superior court may compel 
the agency to initiate action.

We also note that when M eyer last sought 
reconsideration o f  the executive director's 
file-closing order, the order o f  the Commissioner 
denying reconsideration informed M eyer that "[a] 
person dissatisfied with a Comm ission Order 
dismissing the complaint may obtain judicial review 
by Superior Court in accordance with A S 44.62.560- 
44.62.570." It appears the Commissioner then 
considered that M eyer's order would be judicially 
reviewable.

2. The case-closing order as final agency action

[7] In deciding whether a superior court order 
possessed the finality essential for appellate review, 
this court observed that, "[t]he term finality is 
subject to several definitions." Mukluk Freight 
Lines, Inc. v. Nabors Alaska Drilling, Inc., 516 
P.2d 408, 411 (Alaska 1973). [FN7] The test in 
Alaska for deiv-rmining whether a judgment is final 
is "essentially a practical one." Matanuska Maid, 
Inc. v. State, 620 P.2d 182, 184 (Alaska 1980). As 
the United States Supreme Court recently noted, 
"(t]he core question [in determining when an 
agency action is final] is whether the agency has 
completed its decisionmaking process, and whether 
the result o f  that process is one that will directly 
affect the parties." Franklin v. Massachusetts, 505 
U.S. 788, 797, 112 S.Ct. 2767, 2773, 120 L.Ed.2d 
636(1992),

FN7. We noted in Muklui that the United 
States Supreme Court had stated that, " 
'final' in the context o f  appealability [is] an 
'abstruse and infinitely uncertain term.' " 
Mukluk, 516 P.2d at 411, n. 11 (quoting 
Will v. United States. 389 U .S. 90, 108, 88 
S.Ct. 269, 280, 19 L.Ed.2d 305 (1967) 
(Black, J., concurring)).

[8] Contrary to ADF & G's assertions, Ostman v.
State Commercial Fisheries Entry Comm'n, 678
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P.2d 1323 (Alaska 1984), does not stand for the 
proposition that Meyer’s ability to file a separate 
superior court discrimination claim renders the 
case-closing decision unreviewable. [FN8] ADF & 
G notes that we stated in Ostman that a final agency 
determination "must be one which disposes o f  the 
entire "ase ... [or] one which ends the litigation on 
the merits and leaves nothing for the court to do but 
execute the judgment." 678 P.2d at 1327 (quoting 
*1371 Greater Anchorage Area Borough v. City of 
Anchorage, 504 P.2d 1027, 1030-31 (Alaska 1972) 
). However, our quoted statement discusses the 
finality o f  a trial court decision. 504 F.2d at 
1030-31. See also Mukluk Freight Lints, 516 P.2d 
at 411. An agency determination need not be "one 
which ends the litigation on the merits and leaves 
nothing for the court to do but execute the 
judgment" in order to be ripe for judicial review. 
Thus, we held in Ostman that agency rejection o f  a 
fishing permit application constitutes a final order 
which is reviewable in superior court where there is 
no more time to submit evidence or alter the 
decision through administrative means. 678 P.2d at 
1326-28. Our holding in Ostman is contrary to 
ADF & G's argument.

FN8. AS 22.10.020(i) authorize.4, 
individuals to bring civil rights actions 
against the State in superior court. See 
Johnson v. Alaska Dept, of Fish and Game, 
836 P.2d 896, 905 (Alaska 1991).

Case law from other jurisdictions is conflicting. 
N ew  York, N ew  Jersey and Iowa have held that 
Human/Civil Rights Com m ission dismissals based 
on no probable cause are judicially reviewable. 
See State Div. of Human Rights v. Blanchette, 73
A.D.2d 820, 423 N .Y .S.2d 745 (1979) (reviewing a 
Division finding o f  no probable cause under 
substantial evidence test); Sprague v. Glassboro 
State College. 161 N.J.Super. 218, 391 A.2d 558, 
561 (Ap; .Div. 1978) (holding that the D ivision on 
Civil Rignts did not abuse its discretion in finding 
no probable cause o f  discrimination and that the 
Fourteenth Amendment does not require a hearing 
before finding "no probable cause"); Oliver v. 
Teleprompter Corporation, 299 N.W .2d 683, 
686-87 (Iowa 1980) (holding that a finding o f  no

probable cause is a "final decision" and that the 
complainant was not lim ited to a thirty-day period 
in which to file a petition for judicial review o f  no 
probable cause finding). [FN9]

FN9. The Com m ission argues that Sprague 
and a previous Iowa case, Estabrook v. 
Iowa Civil Rights Comm'n, 283 N.W.2d 
306 (Iowa 1979), support its assertion .hat 
there is no judicial review o f  no probable 
cause determinations in these jurisdictions.

However, these cases held only that an 
administrative complainant is not 
constitutionally entitled to an evidentiary 
hearing before a human rights commission 
makes a determination o f  no probable 
cause. See Sprague, 391 A .2d at 561-62; 
Estabrook, 283 N .W .2d at 309-10. As 
noted above, Sprague itse lf held that a 
determination o f  no probable cause is 
judicially reviewable. 391 A .2d at 561. 
The court in Estabrook noted that the 
com painant had only challenged the 
merits o f  the com m ission's finding as not 
supported by substantial evidence, a 
standird reserved for "contested cases" 
(post-hearing cases) under Iowa law. 283 
N.W .2d at 311. As Oliver indicates, 
probable cause determinations e 
judicially reviewable under Iowa law. 299 
N.W .2d at 686. Furthermore, Iowa 
statutory law currently allows explicitly for 
judicial review o f  "no-probable-causc 
decisions and other final agency actions." 
Iowa Code Ann. § 216.17(1) (W est 1994).

In Simpson v. District of Columbia Office of 
Human Rights, 597 A .2d 392 (D .C .1991), the court 
held that a determination by the O ffice of Human 
Rights that there v as no probable cause to believe 
that the Human Rights A ct had been violated was a 
final agency action subject to judicial review. Id. at 
397- 99. As ADF & G points out, the District o f  
Columbia court appeared to base its decision in part 
on the fact that the applicable statute did not 
authorize a human rights complainant to bring suit 
on her own behalf i f  the agency declines or fails to 
do so for lack o f  probable cause. 597 A.2d at 398.
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However, the District o f  Columbia has since 
indicated that this distinction is not pertinent. In 
Timm v. District o f  Columbia Dep't o f  Human 
Rights. 633 A.2d 751 (D .C .1993), the court held 
that an administrative convenience dismissal (which  
occurs under District o f  Columbia law after a 
finding o f  probable cause but before a hearing) was 
subject to judicial review even though the 
complainant had the right to a trial de novo in 
superior court. Id. at 761. Thus, although the 
court in Simpson had indicated that reviewability o f  
an administrative convenience dismissal might 
depend on whether the complainant had the right to 
a de novo trial, 597 A .2d at 398, Timus indicates 
that judicial review is available in both instances. 
633 A.2d at 769 (Ferren, J., concurring).

In Demetry v. Colorado C ivil Rights Comm'n, 752 
P.2d 1070 (Colo.App. 1988), the court held that a 
decision o f  the Colorado C ivil Rights Commission 
upholding the dismissal o f  a claim, based on a 
finding that no probable cause existed to sustain a 
claim o f  discrimination on basis o f  handicap, did 
not constitute final agency action and was therefore 
not subject to judicial review. Id. at 1072. The 
court cited federal cases involving claims brought 
before the Equal Employment Opportunity 
Commission (EEOC). Id. at 1071. The court 
found the reasoning o f  *1372 those cases--that an 
EEOC investigation is merely preparatory to further 
proceedings-persuasive because the complainant 
can bring a private cause o f  action in federal court if  
the EEOC finds no probable cause. Id  at 1072.

ADF & G also cites EEOC cases for the 
proposition that the proper response to an agency's 
determination o f  no probable cause at the agency 
level is filing a de novo claim in district court rather 
than seeking review o f  the agency's adverse 
determination. The EEOC cases note that Title VII 
provides no express or implied cause o f  action 
against the EEOC to challenge its investigation and 
processing o f  a charge, McCottrell v. EEOC, 726 
F.2d 350, 351 (7th Cir.1984), and that the federal 
Ailministrative Procedure Act (APA) provides no 
right to judicial review o f  an adverse EEOC 
determination, Stewart v. EEOC, 611 F.2d 679, 
683-84 (7th Cir. 1979).

Alaska law is similar to federal law in giving the 
complainant the right to file an original action in 
superior court. See supra, note 4. However, 
Alaska's statutory anti-discrimination scheme 
materially differs from the federal scheme. First, 
Alaska's anti-discrimination statute gives the 
Commission a more aggressive mandate than that 
held by the EEOC. "Clearly the legislature 
intended the Com m ission to be more than a simple 
complaint-taking bureau; the statutory scheme 
constitutes a mandate to the agency to se; k out and 
eradicate discrimination in employment...." Hotel, 
Motel, Restaurant, Constr. Camp Employees & 
Bartenders Union Local 8 /9  v. Thomas, 551 P.2d 
942, 945 (Alaska 1976). Therefore, the limited 
role o f  the federal EEOC is o f  dubious assistance in 
ascertaining the scope o f  powers conferred by the 
Alaska legislature on the Alaska Commission for 
Human Rights:

A cursory comparison reveals that the 
anti-discrimination legislation enacted in Alaska 
is not substantially similar to comparable federal 
laws.... Congress limited the adjudicatory and 
coercive enforcement o f  the EEOC powers in 
favor o f  reliance on private citizen action....

Id. at 945.

Second  under Alaska law a hearing is mandatory 
when the Commission's executive director or 
designated investigator determ nes that substantial 
evidence supports a complainant’s allegations and 
informal efforts to eliminate discrimination fail. AS
18.80.120. In comparison, under federal law the 
EEOC is only required to use informal methods 
such as private conference, conciliation and 
persuasion, and "may" bring a civil action i f  these 
efforts fail. 42 U.S.C. § 2000e-5(b), (f).

[9] Finally, Alaska's A PA  potentially provides for 
more expansive judicial review than the federal 
APA. AS 44.62.560(e). See note 5, supra. 
Because the case-closing order was the fintl action 
taken by the agency and because the Alaska 
legislature intended to allow  the courts to determine 
whether an agency's withholding o f  action is 
'inreasonable or unlawful, the decision o f  the 
Commission staff or executive director in this case 
is ripe for judicial review. A S  44.62.560(e).
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3. The determination as .tn enforcement decision 
committed to agency discretio n

[10] Citing Heckler v. Chant), 470 U.S. 821, 105 
S .C t 1649, 84 L.Ed.2d 714 (1985), and Vick v. 
Board o f Electrical Examiners, 626 P. 2d 90 
(Alaska 1981), ADF & G and the Commission  
argue that the agency's determination that Meyer's 
case is not supported by substantial evidence is 
presumptively unreviewable because that 
determination is an exercise o f  prosecutorial 
discretion. This presumption was first articulated 
by the Supreme Court in Heckler, where the Court 
reasoned that even where the legislature has 
expressed no intent to preclude review, review is 
not available under the federal APA i f  the statute "is 
drawn so that a court would have no meaningful 
standard against which to judge the agency's 
exercise o f  discretion." 470  U.S. at 831, 105 S.Ct. 
at 1655. According to the Court, this presumption 
helps avoid the problem o f  how to apply an "abuse 
o f  discretion” standard when there are "no judicially 
manageable standards available for judging how  
and when an agency should exercise its discretion." 
Id. We reject the argument o f  ADF & G and the 
Commission *1373 that the presumption o f  
unreviewability applies here.

In Vick the question was whether a board decision  
not to process an accusation against a licensee was 
subject to judicial review. We stated concerning 
this issue: "Questions o f  law and fact, o f  policy, o f  
practicality, and o f  the allocation o f  an agency's 
resources all com e into play in making such a 
decision. The weighing o f  these elements is the 
very essence o f  what is meant when one speaks o f  
an agency exercising its discretion." 626 P.2d at 93 
. We fimher stated that "[wjhen a matter falls 
within an area traditionally recognized as within an 
agency's discretionary power, courts are less 
inclined to intrude than when the agency has acted 
in a novel or questionable fashion." Id. Unlike Vick 
or Heckler, Meyer’s case does not involve the 
exercise o f  prosecutorial discretion at all. The 
statute here provides that if  the executive director or 
designated staff member conducting the 
investigation finds substantial evidence o f  
discrimination, the investigator "shall ... try to

eliminate the discrimination complained o f by 
conference, conciliation, and persuasion." AS
18.80.110. If the problem is not eliminated 
informally, the Com m ission "shall" conduct a 
hearing and issue an order at the completion o f  the 
hearing. AS 18.80.120, .130(a). Thus, the statute 
grants no discretion to discontinue the process once 
the investigator finds substantial evidence o f  
discnminauon, unlike the statutes at issue in Vick 
sad Heckler. [FN10]

FN10. In Vick, the complainant conceded
that the Board had discretion whether to
revoke a license even after it found a 
regulatory violation. 626 P.2d at 92. 
Likewise, in Heckler, the statute did not 
require the Food and Drug Administration 
(FDA) to investigate the unapproved use 
o f  an approved drug even when that use 
became widespread or endangered public 
health. 470 U.S. at 835-36, 105 S.Ct. at 
1657-58 (holding statute granted FDA 
unreviewable discretion to refrain from 
enforcement despite policy statement 
stating FDA was ob'igated to investigate 
such uses which were widespread or 
endangered public health).

This case is instead closely akin to Dunlop v. 
Bachowski, 421 U.S. 560, 95 S.Ct. 1851, 44 
L.Ed.2d 377 (1975), which the Supreme Court
reaffirmed in Heckler. The statute at issue in
Dunlop provided:

The Secretary [o f Labor] shall investigate such 
complaint [by a union member] and, i f  he finds 
probable cause to believe that a violation ... has 
occurred,... he sh a ll ... bring a civil action....

421 U.S. at 563 n 2, 95 S.Ct. at 1855 n. 2. After 
investigating the complainant's claims, the Secretary 
o f  Labor declined to file suit and the complainant 
sought judicial review under the APA. The 
Supreme Court held that review was available and 
that the Secretary's decision not to file suit was not 
"an unreviewable exercise o f  prosecutorial 
discretion." Id. at 567 n. 7, 95 S.Ct. at 1858 n. 7.
The Heckler Court stated that in Dunlop, "[t]he 
statute being administered quite clearly withdrew 
discretion from the agency and provided guidelines
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for exercise o f  its enforcement power." 470 U.S. at 
834, 105 S.Ct. at 1657. The Heckler Court thus 
found Dunlop "consistent with a general 
presumption o f  unreviewability o f  decisions not to 
enforce." I A

In Simpson v. District o f  Columbia Office o f  
Human Rights. 597 A .2d 392 (D.C.1S>1), the court 
held that prosecutorial discretion was not an 
obstacle to review:

In the present case, however, OHR was not 
purporting to exercise "prosecutorial discretion," 
nor did it reject M s. Simpson's complaint on the 
ground tuat it lacked resources for enforcement. 
Rather, OHR found that there was no probable 
cause to believe that the Human Rights Act had 
been violated. Whether right or wrong, that 
determination was not one o f  the land to which 
the doctrine embraced by the District can 
easonably be applied. W e conclude the OHR's 

determination is subject to judicial review.
Id. at 398-99. As M eyer correctly argues, the 
statute now before us provides no reason to dismiss 
a case other than a lack o f  substantial evidence.

A D F & G and the Comm ission argue that the 
Comm ission staff and executive director have wide 
disci ition to determine whether an allegation o f  
discrimination is supported by substantial evidence. 
A D F & G makes the following argument:

*13 ’4 Whether a violation has occurred, whether 
the C om m ission„ resources are best spent on one 
v io ’'d on  or another, whether the Commission is 
like y to succeed i f  it acts, whether the particular 
enforcement action requested best fits the 
Commission's overall policies, and whether the 
Commission has enough resources to undertake 
the action av all an issues that the Commission, 
and not the courts, should decide.

The Commission also argues that these 
"discre .ionory issues” are "policy reasons" why this 
court should find the decision o f  the Commission 
staff or executive director to Le unreviewable:

The Commission must have discretion to decide 
whether to prosecute. The Commission has an 
important policy interest in the results o f  each o f  
its investigations because o f  its role in developing 
the body o f  civil rights law in Alaska and because

o f  its s itutory obligation to enforce Alaska's civil 
rights laws. The Commission m ust employ its 
limited resources in the most effective manner 
possible in order to meet these obligations.

The Com m ission further argues that it will become 
nothing more than a "complaint taking agency" if  it 
cannot exercise prosecutorial discretion in deciding 
whether a claim  is supported by substantial 
evidence.

These arguments strongly support judicial review 
o f  staff or executive director determinations that 
there is no substantial evidence. These passages 
indicate, as the Commission confirmed during oral 
argument, that the staff or executive director, 
contrary to statutory mandate, is closing cases not 
for lack o f  evidence o f  discrimination but to control 
budget and docket. W e are sympathetic to the 
Commission'! claim o f  lack o f  resources. We 
recognize that it might be highly desirable for the 
Commission staff to have the power to 
administratively dism iss cases which have 
individual merit but no widespread impact. 
However, if  the Commission wants its staff to have 
this discretionary authority, it must be obtained 
from the legislature, not the judiciary. We cannot 
import these social, political, and economic 
concerns into the clear scheme o f  the existing 
statute.

An opportunity for judicial review is also necessary 
because the federal EEOC may, and in some 
circumstances must, accord substantial weight to 
findings made by state authorities. 42 U.S.C. § 
2000e-5(b); Kremer v. Chemical Constr. Corp., 
456 U.S. 461, 470  n. 8, 474-75, 102 S.Ct. 1883, 
1892 n. 8, 1893- 94, 72 L.Ed.2c 262 (1982); 
Cottrell v Newspaper Agency Corp., 590 F.2d 836, 
838 (10th Cir. 1979). [F N H ] Furthermore, such 
findings may affect workers' perceptions o f  
potential employers and vice versa. [FN12] Finally, 
as noted above, Alaska's anti -discrimination
statutory schem e is a mandate to seek out and 
eradicate discrimination in employment, and did not 
sim ply create a complaint-taking agency. Hotel, 
Motel, Restaurant, Constr. Camp Employees & 
Bartenders Union Local 879 v. Thomas, 551 P.2d 
942, 945 (Alaska 1976). A human rights
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complainant in Alaska has the statutory right to 
expect that his or her claim  will be decided on the 
merits, not pre-detennined by budgetary constraints.

FN11. The EEOC may not consider a 
claim until a su te agency having 
jurisdiction over employment
discrimination has been given at least sixty 
days to resolve the matter. 42 U.S.C. § 
2000e-5(c).

F N I2. Thus, if  the complaint was valid, a 
finding o f  no substantial e \ idence may 
give a "false negative" signal to persons 
seeking positions with that employer. It 
may also place the unsuccessful 
complainant in a bad light when he or she 
seeks employment elsewhere.

B. The Finding of No Substantial Evidence 
[11 j[12] Under Alaska and federal law, a court 
generally applies a three-part test in determining 
whether discriminatory treatment has occurred.
Texas Dep't of Community Affairs v Burdine, 450  
U.S. 248, 253-56. 101 S.Ct. 1089, 1093-95, 67
L.Ed.2d 207 (1981): Thomas v. Anchorage
Telephone Utility, 741 P.2d 618, 622 (Alaska 1987)
. In the first stage, the em ployee claiming
discrimination must introduce evidence raising an 
inference o f  employer discriminatory intent. [FNI3] 
Once the em ployee has established *1375 this 
prima facie case o f  disparate treatment, the burden 
rests with the employer to articulate a legitimate, 
non-discriminatory reason, supported by evidence, 
for the treatment. Burdine, 450 U.S. at 254-55, 101 
S.Ct. at 1094; Thomas. 741 P.2d at 623-24. If the 
employer establishes a legitimate reason for its 
actions, the burden shifts back tc the employee to 
persuade the court that discriminatory reasons more 
likely motivated the employer. Usually the 
employee satisfies this burden by showing that the 
employer's explanation is pretextual. Burdine, 450 
U.S. at 256, 10! S.Ct. at 1095; Thomas, 741 P.2d 
at 622.

FNI 3. This inference is usually 
accomplished by establishing a prima facie 
case using the four-part test articulated in

McDonnell Douglas Corp. v. Green, 111 
U.S. 792, 802, 93 S.Ct. 1817, 1824, 36  
L.Ed.2d 668 (1973) (prima facie case 
established by showing: (1) complainant 
belongs to a racial minority; (2) 
complainant applied for and was qualified 
for a job for which employer was seeking 
applicants; (3) despite qualifications, 
complainant was rejected; and (4) after 
rejection, the position remained open and 
employer continued to seek applications 
from imilarly qualified persons). 
However, the McDonnell Douglas test is 
not the only means by which a claimant 
may raise an inference o f  discrimination. 
Haroldsen v. Omni Enterprises, Inc., 901 
P.2d 426 (Alaska 1995). Strand v. 
Petersburg Pub. Schools, 659 P.2d 1218, 
1222 n. 7 (Alaska 1983) (citing 
McDonnell Douglas Corp., 411 U .S. at 
802 n. 13 ,93  S.Ct. at 1824 n. 13).

In determining that there was no substantial 
evidence at the investigative stage, the Commission  
staff and executive director applied the three-part 
Bur dine/Thomas test, concluding that ADF & G had 
rebutted Meyer's prima facie case o f  discrimination 
and that Meyer had failed to show that ADF & G's 
proffered reasons were pretextual. In the first 
case-closing decision, the Commission's 
investigator stated:

According to the principles o f  discrimination law, 
complainant must first establish a prima facie 
case, that is, a set o f  facts which raises an 
inference o f  sex  d r  "111111131100, before 
respondent can be required to justify its actions....

Evidence showed that complainant has 
established a prima facie case.... Once 
complainant has established a prima facie case, 
the burden shifts to respondent to provide a 
legitimate non-discriminatory reason for denying 
complainant the em ploym eni extensions.

The investigator concluded:
I therefore determine that ... respondent's 
defenses to complainant's prima facie case art 
legitimate and nondiscriminatory and that 
complainant has failed to rebut respondent's 
legitimate nondiscriminatory reasons.
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The decision upon reconsideration affirmed this 
determination.

[13] It was an error o f  law for the staff or executive 
director to resolve at the investigative stage the 
legitim acy o f  A dF  & G's ucn-discriminatory 
reasons and Meyer's success in rebutting those 
reasons, liy  offering objective evidence o f  facts 
which established a prima facie case o f  
discrimination and which raised a genuine dispute 
about ADF & G's explanation o f  its decisions, 
M eyer established substantial evidence o f  
discrimination under A S 18.8C. 110 sufficient to 
warrant a hearing under AS 18.80.120. [FN14] 
Although *1376 ADF- & G asserted 
non-discnminatory reasons for offering job  
extensions and increased responsibility to male 
em ployees rather than Meyer, & G
evidence discussed by the Commission "staff was 
insufficient to demonstrate that Meyer's claims were 
com pletely lacking in merit, or that a fact finder 
would be com pelled to find for ADF & G. [F N I5] 
Consequently, the staff and executive director could  
not determine whether discrimination had occuned  
without resolving the factual disputes between the 
two parties. These disputes could not be resolved 
without a hearing.

FN 14, The determination that Meyer
established a prima facie case was clearly 
correct. As stated by the Commission's
investigator:
Evidence showed that complainant is a 
member o f  a protected class; that
respondent denied her extensions/job 
assignm ents in her employment as [FBI] 
on four separate occasions during 1985
and 1986; and that respondent awarded 
the extensions/assignments to male 
FBI's.... Investigation showed that 
complainant was qualified for these 
extended assignments.
Further, Meyer raised a genuine dispute 
regarding ADF & G's employment 
decisions. ADF & G argued that the male 
em ployees it chose for work extensions 
were the most qualified for the positions 
they were given. Meyer offered evidence

that at least som e o f  the male employees 
chosen were not more qualified, that her 
writing skills were superior to tne male 
applicants chosen to complete written 
projects, ana that i f  male fish biologists 
had greater job  capabilities, it was a result 
o f  a supervisor’s consistent efforts to 
enhance the qualifications o f  male 
biologists while making no corresponding 
effort to enhance the job skills o f  female 
biologists.
M eyer alleged that recipients o f  
"unstructured positions1' were always male 
and always more likely to be pom oted  cr 
receive extensions. There was evidence 
that Supervisor Dave Nelson decided who 
assumed the duty o f  census creel clerk and 
who would be put in the "unstructured 
position." Shortly after the Commiss.ou  
closed Meyer's case the second time, a 
male FBI wno had previously been in the 
unstructured position was promoted to 
FBII.
Nelson denied that there was a pattern o f  
"grooming" male fish biologists for 
promotion.

F N I5. Further, even without the benefi: o f  
discovery, M eyer offered evidence tnat 
could support findings that ADF & G's 
explanations v/ere pretextual. For
example, as o f  1987, there wert four 
wom en in the Division, all o f  whom were 
FBI's, and sixty-two males, holding 
positions o f  FBI through FBIV; in 
comparison, there had been a significantly 
higher percentage o f  women in the 
applicant pool o f  ADF & G registers for 
FBI and FBII positions than was reflected 
by the number o f  women holding those 
positions. This court has held that once a 
prima facie case o f  discrimination is 
established, statistical evidence o f  a 
discriminatory pattern "is to be viewed as 
eviuence that the non-discriminatory 
justification given by the defendant is in 
fact a pretext." Bwwn v. Wood, 575 P.2d 
760, 770 (Alaska 19*’?!.
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Moreover, the skills which Nelson stated 
the male FBI's exhibit, such as using tools, 
were not listed in the job description for 
fish biologists. Rather, these skills were 
listed in the job description for fish 
technicians, a different and less advanced 
position.

[14] The burden required to compel a h ir in g  is 
less than the burden required to prevail on the 
merits at the hearing's conclusion. This distinction  
is appropriate because o f  the structural differences 
between the unilateral investigation conducted by 
Comm ission investigators and formal adversarial 
proceedings before the full Commission. Unlike an 
adversarial proceeding in which a party has the 
opportunity to rebut the other's proffered evidence, 
an investigation by an administrative agency  
"represents a uni’ateral inquiry into the facts which 
are in the possession o f  the employee and the 
employer." 10 Marlin M. V olz et al., West's 
Federal Practice Manual § 15,919, at 488 (2d ed. 
1970). Thus, at the investigative stage, neither 
party may conduct discovery. 6 Alaska 
Administrative Code 30.320(c) (1995). Without 
access to discovery, in m a iy  cases it would be 
diffict It or impossible for a complainant to- prove 
that an employer's proffered reasons are pretextual. 
Consequently, a staff or executive director find j  
o f  no substantial evidence cannot be based on the', 
fact that a complainant "failed" to meet the ■ 
three-part Zurdine/Thomas test at the investigative 
stage. Nor should the staff or executive director 
attempt to determine at the investigative stage 
whether the non-discriminatory reasons proffered 
by the employer are legitimate. The Commission  
cannot adequately resolve factual disputes if  the 
parties have not been given the opportunity to 
conduct discovery or cross-examine opposing 
witnesses.

Other courts have generally not examined what 
showing must be made to warrant a hearing under 
similar anti-discrimination statutory programs. 
However, another jurisdiction which has considered 
this issue has reached a similar conclusion. N ew  
Jersey has defined probable cause (the functional 
equivalent o f  "substantial evidence ’ as that phrase

is used in A S 18.80.110) as a "reasonable ground o f  
suspicion supported by facts and circumstances 
strong enough in themselves to warrant a cautious 
[person] in the b elief that the law is being violated." 
Sprague v. Glass boro State College, 161 
N.J.S- per. 218, 391 A .2d 558, 561 (1978) (quoting 
People v. Marshall, 13 N .Y .2d 28, 241 N.Y.S.2d  
417, 420, 191 N.E.2d 798, 801 (1963)). In
expounding on this definition, another court 
subsequently stated:

M uch the same way as in the administration o f  
criminal justice and probable cause for Fourth 
Amendment purposes, a proceeding to determine 
the existence o f  probable cause [in the
discrimination context] is not an adjudication on 
the merits. Rather, it is an initial threshold 
procedure to determine whether the matter should 
be brought to a halt or proceed to the next step on
the road to an adjudication on the merits. The
quantum o f  evidence required to establish 
probable cause is less than that required by a 
complainant in orde to prevail on the merits.... 
When deciding probable cause, the Director was 
not permitted *1377 to resolve disputed facts.
The Director was not concerned with whether the 
information collected during the investigation 
was true or false-only whether it was reasonable 
to accept it as true and i f  so whether it  justified 
consideration on the merits. A common sense, 
practical and nontechnical standard is required 
for the probable cause determination.

Frank v. Ivy Club, 228 N.J.Super. 40, 548 A.2d 
1142, 1150 (App.Div 1988) (citations omitted) 
(emphasis added), rev'd on other grounds, 120 N.J. 
73, 576 A.2d 241 (1990), cert, denied, 498 U.S. 
1073, 111 S.Ct. 799, 112 L.Ed.2d 860 (1991). See 
also New York State Div. fo r  Youth v. State Human 
Rights Appeal Bd., 83 A .D .2d 972. 442 N .Y .S.2d  
813, 814 (1981) (where there is no full investigation 
with opportunity for confrontation, the complaint 
must lack merit as a matter o f  law in order for 
division to dismiss complaint).

[15] A s noted above, the Commission staff 
determined that Meyer established a prima ie 
case o f  discrimination. This determination was 
correct. ADF & G does not claim that it was emor 
to determine that Meyer established a prima facie
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case o f  discrimin. tion. Instead .ADF & G argues 
that substantia evidence under AS 44.62.570  
supported the decision to close Meyer's case and 
that the sup^ri >r court erred in reweighing the 
evidence cojsu ;red by the staff and director. The 
deferential stat dard o f  review on which ADF & G 
relies has ni bearing in this case, because the staff 
and execut . e director incorrectly applied the 
Burdine/Thtmas test at the investigative stage and 
the Commission never conducted the hearing 
mandated l y  statute. This error was one o f  law, to 
which w e ipply our independent judgment. See 
supra, note 3. [F N I6]

Fit 16. The parties dispute tne proper 
andard o f  review to be applied to a staff 

or executive director factual determination 
cf no substantial evidence under A S
13.80.110. Because we hold the error was 
one o f  law, it is unnecessary to resolve this 
issue in this case.

IV. CONCLUSION

The decision to close Meyer’s case is judicially  
reviewable. We AFFIRM the superior court's 
decision and REM AND to the superior court for the 
purpose o f  remanding this case to the Commission 
with directions to proceed with Meyer’s complaint 
in accordance with AS 18.80.110-. 120.

906.?.2d 1365, 68 Empl. Prac. Dec. P 44.164

END OF D O C U M t TT

906 P.2d 1365
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