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R epresentative R alph Samuel:s

HOUSE DISTRICT 29

House Bill 7«
Sr isor Statement

“An Act relating to criminal law and procedure, criminal sentences, and probation and
parole; and providing for an effective date.”

HB 78 relates to the content of indictments, sentencing, probation, and parole.

This bill would

amend Alaska law to conform to the United States Supreme Court opinion in
Blakely v. Washington;

make it easier forjudges to consider all relevant factors in sentencing;

allow judges to impose probation in all felony cases; and

make probation supervision more effective by allowing the police greater arrest

authority over probationers.

In particular, this bill modifies the laws governing the presumptive sentencing of felony
offende s in Alaska, as a result of Blakely v. Washington, a decision by the United States
Supreme Court announced in June 2004. The requirements of Blakely are imposed by the federal
constitution, and therefore must be followed in circumstances in which they apply. Through
careful amenoment of Alaska sentencing laws, however, we can avoid the worst consequences of
Blakely, which often prevent judges from considering all relevant factors in sentencing and

unduly complicate the criminal justice process.

In fixing the problems created by Blakely, the bill gives judges broader sentencing discretion in
felony cases, and allows them to consider all relevant circumstances in setting a sentence within
the ranges established in this bill. In addition, the bill gives judges broader authority to impose a
period of probation supervision, which in some cases they are not able to do under current
Alaska law, thus providing better protection for the public and better assistance to the offender in

reintegrating in»o the community.

The current felony sentencing statutes use ihe phrase “presumptive term” to establish a specific
fixed ie*m of imprisonment that in essence acts as both the minimum and maximum sentence
that can be imposed, unless the court finds specific statutory mitigating or aggravating factors.
Thus, current lav attempts to specify the one presumptively “right” sentence for all felony

crimes within each class of offenses.

Under this proposed bill, the new phrase "presumptive range” will be used to describe the wider
choice of time periods that will be available to judges in imposing sentences for different
offenders and for different types of crimes within each class of offenses. 1he bill grants judges
broad discretion to select a time period within these ranges that will further the purposes of
criminal sentencing set out in AS 12.55.005, which have been the hallmark of sentencing in
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Alaska since at least 1970, when they were first announced by the Alaska Supreme Court in
State v. Chaney, 477 P.2d 441 (Alaska 1970).

When imposing a sentence within a statutory presumptive range to tak nto account the Clianey
criteria and the considerations in AS 12.55.005 and 12.55.015, i.is bill leaves it for the
sentencing judge to determine the weight to be given the facts and circumstances present in the
case. If the court selects a sentence within the presumptive range, it is not required to find the

existence of a statutorily listed aggravating or mitigating factor.

For a judge to impose a sentence above the presumptive range, the state must Cjmply with
Blakely v. Washington and prove the existence of certain statutory aggravating factors to a jury
beyond a reasonable doubt. (There are some statutorily listed aggravating factors, howeve;, to
which Blakely does not apply, and those may be established as they have been for many years
under current law.) This bill leaves it to the courts to develop procedures for presenting
aggravating factors to the trial jury. In addition, because the rule in Blakely applies only at trial,
the bili makes it clear that it is not necessary for the state to present aggravating factors to the
grand jury. This is the law in Alaska as announced by the Alaska Supreme Court, and this bill
now codifies this rule. State v. Malloy, 46 P.3d 949 (Alaska 2002). This makes sense because
the full extent of the aggravated nature of a crime may not be known at the grand jury stage at
*he very beginning of a case. As long as there is notice to the defense that the state seeks to
picsent aggravating factors to the trial jury, no useful purpose is served by further complicating
the grand jury pro :ss by presenting evidence of aggravating factors at that time.

For a judge to impose a se’'ence below the presumptive range, the bill makes no change to
current law, and allows a lower sentence if the defense provides clear and convincing evidence
of statutory mitigating factors. The bill also retains the current function of the statutory three-
judge panel, which acts as a “safety net” in unusual cases to impose an even lower sentence if
necessary to prevent manifest injustice. The bill retains the concept that has existed in current
law since 1980, which makes presumptively sentenced offenders generally ineligible for parole
during the longest single presumptive sentence. However, as is the case in current law, the bill
allows parole consideration for prisoners with enhanced sentences above the presumptive ranges,
and some consecutive sentences, thus providing another safety net for prisoners with lengthy
sentences who have been ' uly rehabil'tated to be paroled.

The bill recognizes that it is often valuable to suspend a portion of the sentence, and to have
prisoners under parole supervision, so as tc provide further guidance and supervision to
offenders, and to deter future misconduct. Thus, the bill contains important provisions relating to
probation and parole. Under current presumptive sentencing laws, for most crimes if the judge
finds no listed aggravating or mitigating factors present in the case, the judge cannot impose a
period of probation supervision, and thus after the offender leaves prison he is subject only to, at
most, the authority of the parole board which in some cases is limited. Thus, unlike current law,
this bill does not require ajudge to fir 1aggravating or mitigating factors in order to suspend a
period of imprisonment and impose probation. As long as the total sentence, comprised of active
plus suspended jail time, is within a presumptive range, the judge has discretion to suspend a

portion of the sentence.



The bill also addresses the authority of probation/parole officers and police officers in
connection with offenders released on probation or paiole. Because it is nearly impossible for
judges to anticipate every condition of probation that wili be necessary during an offender’s time
under community supervision, this bill gives judges the authority to delegate a greater level of
authority to probation officers. Under current law, it is not clear whether probation officers can
set additional conditions of probation without further proceedings in court, and this bill gives

probation officers that authority.

In addition, the bill takes a practical approach to the supervision of persons on rrobation and
parole, by giving police officers the explicit authority .o detain or arrest these ex-offenders for
certain types of violations of conditions imposed by the courts or the parole board. There are far
more law enforcement officers patrolling the streets than probation/parole officers, and the
legislature has previously recognized the value cr having village public safety officers monitor
persons on probation or parole in villages. Un #this bill, when a certified police officer has
reasonable suspicion that a probationer or parolee is violating conditions, they can temporarily
detain the person to investigate, and can arrest if there is probable cause that conditions were
violated. These provisions are warrante 1in light of a recent opinion by the Alaska Court of
Appeals that suppressed evidence found on a parolee after he was stopped by police for violating
a parole condition that clearly prohibited this convicted felony drunk driver from being in a bar.
Reichel v. State, F.3d (Alaska App.) (Op. No. 1955, Nov. 12, 2004).

The bill also repeals and reenacts AS 33.16.090, and amends AS 33.16.100, so as to reorganize
and make more specific eligibility for parole, and to recognize the authority of the board to deny
prisoners’ consideration for parole if they have already been denied parole.

The bill also limits the ability of judges to impose “periodic” sentences, in which the judge
allows the offender to periodically leave prison and then return to prison. This type of sentence
significantly restricts with the ability of prison officials to manage the prison population and to
transfer prisoners so as to make the best and most efficient use of prison resources. Most judges
are appropriately deferential to the serious difficulties faced by Alaska prison officials, but some
judges use their ability to order "periodic” sentences to allow offenders to go on what amounts to
judicially ordered and unsupervised furloughs from prison. There is a proper place for prison
furloughs, but that type of rehabilitative program is best left to prison officials, who can adopt
equitable policies that take into account the specific security risks posed by each prisoner and the

likely benefits of the furlough.

I urge your support of this bill.



Sectional Analysis of House Bill 78

Section 1 makes it clear that an indictment is valid as long as it complies with all rules of couit,
even if it does not allege aggravating factors that may later have tu be proven to ajury to justify a
higher sentence. At the grand jury stage, the state may not be aware of all aggravating factors,
and therefore it is unreasonable to expect the indictment to list them. The Blakely decision did
not require indictments to list aggravating factors, and due process is satisfied as long as the
defendant has adequate notice of the factors in advance of trial, which is set out in Section 21 of

the bill.

Section 2 limits the ability ofjudges to order “periodic” sentences, in which the offender
periodically leaves prison and then returns to prison. This type of sentence significantly restricts
with the ability of prison officials to manage the prison population and to transfer prisoners so as
to make the best and most efficient use of prison resources. Mostjudges are appropriately
deferential to the difficulties faced by Alaska prison officials, but some judges use their ability to
order “periodic” sentences to allow offenders to go on what amounts to judicially-ordered and
unsupervised furloughs from prison. There is a proper place for prison furloughs, but that is best
left to prison officials, who can adopt equitable policies that take into account the specific
security risks posed by each prisoner and the likely benefits of the furlough. The original intent
of “periodic” sentences was to allow defendants to, for example, maintain their employment
during the week, and serve a sentence on weekends, or to be released for fishing season and
returned to prison when the season is over. The bill thus explicitly limits periodic sentences for
employment purposes when necessary to pay a fine or restitution. This bill does not interfere
with the court’s authority under AS 12.55.025(c) to postpone the beginning date for service of a
sentence, which allows defendants to complete school or get their affairs in order before they

enter prison.

Section 3 is a technical amendment to remove a reference to a statute repealed by the bill.

Sections 4 and 5 amend statutes that contain the phrases “presumptive term” or “presumptive
sentence” and substitute or add 'he new concept of “presumptive range” that is adopted in this

bill.

Section 6 codifies current practice by giving judges the explicit authority to delegate a greater
level of authority to probation olficers in connection with offenders released on probation or
parole. Under current statutes, the Alaska court of appeals has indicated that it is not clear if
judges can allow probation officers to set additional conditions of probation without further

proceedings in court, and this bill gives judges that authority.

Section 7 makes it clear that the higher courts in Alaska cannot reverse that sentence as
excessive if ajudge imposes a sentence within a statutory range specified in this bill, or imposes

a consecutive sentence required by law.

Sections 8 to 12 change the existing presumptive terms into presumptive ranges, anu create
ranges where no presumptive term previously existed. The best way to understand these sections
is to refer to the chart attached to this sectional analysis. The numbers in parentheses shows the
existing presumptive term, and the numbers in bold show the range adopted by the bill. In
general, the lower the presumptive term in existing law, the narrower the range adopted by this
bill. Thus, with only minor exceptions, if the existing presumptive term is zero, one or two

Section-by-Section Description of House Bill 78 Page 10f3



years, the bill adopts a range of two years. With presumptive terms of three, four or five years,
the bill adopts a range of three years. With presumptive terms of six, seven, eight or ten years,
the bill adopts a range of four years. Higher presumptive terms result in ranges of five or ten

years.

Section 13 requires that, in the absence of aggravating or mitigating factors, the total term of
imprisonment must fall within the range and the active term of imprisonment (the time actually
served in prison) must also fall within the range. Thus, if the range is five to eight years, the
judge could impose a sentence of eight years with three years suspended, thus the total sentence
(eight years) is within the range, and the active term (e:;;ht minus three suspended = five years) is
also within the range. However, the judge could not ii pose a sentence of ten years with three
suspended because the total sentence is above the rang:, nor could the judge impose eight years
with four suspended because the active term is below the range.

Section 14 defines the phrase “presumptive term” for purposes of the consecutive sentencing
statute, as the middle of the presumptive range. This phrase is used in the consecutive
sentencing statute to mandate certain amounts of consecutive sentences for convictions relating

to multiple victims or multiple offenses.
Section 15 is a conforming technical amendment.

Section 16 specifies that aggravating or mitigating factors allow judges to impose a sentence
outside of the presumptive ranges, and specifies how the allowable amount of that adjustment.

Sections i7>19 contain conforming amendments to account for the change in terminology from
presumptive “term” to presumptive “range.”

Section 18 also adds one aggravating factor that allows judges to impose an aggravated sentence
if the offender has a long misdemeanor record, specified as five or more convictions for class A
misdemeanor crimes. By requiring convictions for class A misdemeanors, the aggravating factor
would not be triggered by convictions for many petty offenses such as disorderly conduct and
harassment, which are class B misdemeanors, nor by violations such as minor consuming and

traffic offenses.

Section 20 specifies that, as in current law, aggravating and mitigating factors that are part of the
elements of the offense cannot also be used to justify a sentence outside of the applicable range.

Section 21 conforms Alaska law to the Supreme Court’s Blakely decision. There are a small
number of aggravating factors that are not required under Blakely to be proven to ajury beyond a
reasonable doubt, and those aie specified in proposed AS 12.55.155(0(1)- Those factors must,
however, be found by ajudge by clear and convincing evidence, as under current law. Proposed
AS 12.55.155(0(2) requires, for all other aggravating factors, that in order to justify a sentence
above the presumptive range, ajury must find the existence of that factor beyond a reasonable
doubt. This provision also specifies when the state must provide the defendant with notice that it

intends to establish one of these aggravating factors.

Sections 22 - 25 relate to the “safety net” that allows a three-judge panel to approve sentences
outside of the ranges. These sections make no change in existing law, but contain conforming
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amendments to account for the change in terminology from presumptive “term” to presumptive
“range.”

Sections 26, 30 and 31 give police officers the explicit authority to detain or a,Test these
probationers and parolees for certain types of violations of conditions imposed by the courts or
the parole board. Under this bill, when a certified police officer has reasonable suspicion that a
probationer or parolee is violating certain specified conditions, they can temporarily detain the
person to investigate, and can arrest if there is probable cause that conditions were violated.

Section 27 is a conforming amendment to account for the change in terminology from
presumptive “term” to presumptive “range.”

Section 28 amends the parole eligibility statute to take into account the change in terminology
from presumptive “term” to presumptive “range,” and to re-organize the eligibility criteria to
make the provisions more understandable and to statutorily adopt certain provisions that exist in

parole board administrative regulations.

Section 29 makes it clear that if the parole board has already considered a prisoner for
discretionary parole release, and has denied release, the board has the authority to also denv a
prisoner further consideration for parole. The state’s position is that the parole board already has
this authority inherent in its discretion to consider prisoners for parole release. However,
because the authority is not explicit, the question is often litigated by pro se prisoners.

Section-by-Section Description of House Bill 78 Page j of 3



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: HB78-LAW-CDCO-1-21-:
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: LAW

Title "An Act re ating to the content of in jictments, RDU CRIMINAL

sentencing, probation, an J parole... Component CDCO

Sponsor Represer tative Samuels

Requester House J. diciary Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless othe wise noted belov..

OPERATING EXPENDITURES FY 2003 FY 2007 FY 2908 FY 2009 FY 2010 FY 2011

Personal Services

Travel

Contractual
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Equipment
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ICAPITAL EXPENDITURES | | | | | |
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1002 Federal F.nceipts

1003 GF Mat< h

1004 GF

1005 GF/P' 'gram Receipts

1037 GF/V ental Health

Other (Spe fy Fype-Do no. abbreviate)
TOTAL

Estimate of any current year (FY2005) cost: 0.0
Mark this t > (X) if funding for this bill is included n the Governor's FY 2006 budget prc>posal:

POSITION?
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)

This bill modifies the laws governing the presumptive sentencing of felony offenders in Alaska, in response
to Blakely v. Washington, a decision by the U.S. Supreme Court announced in June 2004. By careful
amendment of Alaska's sentencing laws this legislation seeks to avoid the worst consequences of Blakely,
which could prevent judges from considering all relevant factors in sentencing and causing undue
comnlications in the criminal justice process. The Department of Law does not anticipate a fiscal impact

from passage of this legislation.
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Prepared by: Kathryn A. Daughhetee, Director
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Division Administrative Services
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January 2005

Current “presumptive” terms compared to presumptive ranges in House Bill 78

. First Felony Second Sex Felony with a  Third+ Sex Felony with two M
First Felony . ) . . feloni ax
(special crimes) Felony prior sex felony Felony prior sex felonies
Unclassified weapon or serious
(8) to 12 injury (15) to 20 (20)to 30 (25) to 35 (30) to 40 (40)
Sex Offense
(10) 12 to 16 P
A weapon or serious
Felony Sex (5) to 8 injury (10) 12 to 16 (15)to 20 (15)to 25 (20) to 30 (30)
Offense (10)to 14 1

weapon, serious

A (5) to 8 injury, or police ;535 14 n/a (15) to 20 n/a (20)
Felony victim
(7) to 11
B (0, but 1to 3
Felony Sex by court-made law) n/a (5) to 8 (10)to 14 (10)to 14 (15)to 20 (20)
Offense 2to 4

crim neg horn of

B (O, but 1to 3 by child:
court-made law) (0, but 1to 3 by (4) to 7 n/a (6)to 10 n/a (10)
Felony
1to 3 court-made law)
2to4
"
C
Felony Sex (0) 1to 2 n/a @2 to5 (3) to 6 (3) to 6 (6) to 10 (10)
Offense I
* 1
wanton waste or
c ) to 2 same-day by (@) to 4 n/a (3) to 5 n/a (5)
Felony guide
(1) to 2
1
Numbers in parentheses are the current "presumptive” terms and maximums 1

Numbers in bold show the presumptive ranges in the bill
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RALPH HOWARD BLAKELY, Jr., Petitioner v. WASHINGTON

No. 02-1632

SUPREME COURT OF THE UNITED STATES

124 S. Ct. 2531; 159 L Ed. 2d 403; 2004 U.S. LEXIS 4573; 72 U.S.L W. 4546; 17
Fla. L Weekly Fed. S 430

March 23, 2004, Argued
June 24, 2004, Decided

NOTICE: (***1]

The LEXIS pagination of this document is subject to
change pending release of the (Inal published version.

SUBSEQUENT HISTORY: US Supreme Court
rehearing denied by Blakely v. Wash., 159 L Ed. 2d 851,
125 S. Ct. 21. 2004 U.S."'LEXIS 4887 (U.S.. Aug. 23.

2004)

PRIOR HISTORY: ON WRIT OF CERTIORARI TO
THE COURT OF APPEALS OF WASHINGTON.
DIVISION 3. State v. Blakely, Il Wn. App. 851. 47

P.3d 149, (2002)
DISPOSITION: Reversed and remanded.

CASE SUMMARY::

PROCEDURAL POSTURE: Petitioner pled guilty to
kidnapping his estranged wife. Pursuant to state law, the
trial court imposed an "exceptional® sentence of 90
months after making a judicial determination that he
acted with deliberate cruelty. Petitioner appealed,
arguing the sentencing procedure violated his Sixth
Amendment right to trial by jury. The State Court of
Appeals affirmed, and the Washington Supreme Court
denied discretionary review. Certiorari was granted.

OVERVIEW: Petitioner was sentenced to more than
three yenrs above the 53-month statutory maximum of
the standard range because he had acted with "deliberate
cruelty.” The facts supporting that finding were neither
admitted by petitioner nor found by a jury. The judge in

the case could not have imposed the exceptional 90-
month sentence solely on the basis of the facts admitted
in the guilty plea. Those facts alone were insufficient
because a reason offered to justify a- exceptional
sentence could be considered only if it tc v. into account
factors other than those which were used in computing
the standard range sentence t'oi the offense, which in this
case included the elements of second-degree kidnapping
and the use of a firearm. Had the judge imposed the 90-
month sentence solely on the basis of the plea, he would
have been reversed. The jury's verdict alone did not
authorize the sentence. The judge acquired that authority
only upon finding some additional fact. Because the
State's sentencing procedure did not comply with the
Sixth Amendment, petitioner’s sentence was invalid.

OUTCOME: The judgment of the Washington Court of
Appeals was reversed, and the case was remanded for

further proceedings.

LexisNexis(R) Headi.otes

Criminal Imw & Procedure > Sentencing *Sentencing

Guidelines Generally
[HN1] In Washington, second-degree kidnapping is a
class B felony. Wash. Rev. Code Ann. § 9A.40.030(3).

Criminal Law & Procedure > Sentencing > Sentencing

Ranges
[HN2J See Wash. Rev. Code Ann. § 9A.20.021(1)(h).

Criminal Imw & Procedure > Sentencing > Sentencing

Ranges



1245, Ct. 2531,
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2004U.S. LEXIS 4573 ***, 72U S.LW. 4546

|[HN3] Washington's Sentencing Reform Act specifies,
for an offense of second-degree kidnapping with a
firearm, a "standard range” of 49 to 53 months. Wash.
Rev. Code Ann. 8§ 9.94A.320. A judge may <mpose a
sentence above the standard range if he finds substantial
and compelling reasons justifying an exceptional
sentence. Wash. Rev. Code Ann. § 9.94A.120(2). The
Act lists aggravating factors that justify such a departure,
which it recites to be illustrative rather than exhaustive.
Wash. Rev. Code Ann. § 9.94A.390. Nevertheless, a
reason offered to justify an exceptional sentence can be
considered only if it takes into account factors other than
those which are used in computing the standard range
sentence for the offense.

Criminal Law & Procedure > At peals > Standards of
Review > Clearly Erroneous Review

Procedure > Sentencing >

Criminal Imw &
Adjustments

[HN4] When a judge imposes an exceptional sentence,
he must set forth findings of fact and conclusions of law
supporting it. Wash. Rev. Code Ann. § 9.94A.120(3). A
reviewing court will reverse the sentence if it finds that
under a clearly erroneous standard there is insufficient
evidence in the record to support the reasons for
imposing an exceptional sentence. Wash. Rev. Code Ann.

§ 9.94A.210(4).

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

[HN5] Other thai the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt.

Criminal Law « Procedure > Trials > Defendant's
Rights > Rightto Jury Trial
[HN6J The truth of every accusation against a defendant

should afterwards be confirmed by the unanim
suffrage of 12 of his equals and neighbors.

Criminal Law & Procedure > Sentencing > Imposition
> Factors

(HN7] An accusation which lacks any particular fact
which the law makes essential to the punishment is no
accusation within the requirements of the common law,
and it is no accusation in reason.

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

(HN8) The "statutory maximum" for Apprendi purposes
is the maximum sentence ajudge may impose solely on
the basis of the facts reflected in the jury verdict or
admitted by the defendant.

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN9] For Apprendi purposes, the relevant statutory
maximum is not the maximum sentence a judge may
impose after finding additional facts, but the maximum
he may impose without any additional findings. When a
judge inflicts punishment that the jury's verdict aione
does not allow, the jury has not found all the facts which
the law makes essential to the punishment, and the judge
exceeds his proper authority.

Criminal Imw & Procedure > Sentencing > Departures
[HN10] Wash. Rev. Code Ann. § 9.94A.390(2)(li)(i)-('m)
lists domestic violence as grounds for departure only
when combined with some other aggravating factor.

Constitutional Law > Criminal Process > Impartial
Jury

[HN11] The Sixth Amendment by its terms is not a
limitation on judicial power, but a reservation of jury
power. It limits judicial power only to the extent that the
claimed judicial power infringes on the province of the

jury.

Criminal Imw <6 Procedure > Sentencing > Imposition
> Factors
Criminal Law
Adjustments
[HN12J When a Jefendant pleads guilty, the State is free
to seek judicial sentence enhancements so long as the
defendant either stipulates to the rde 'ant facts or
consents to judicial factfinding. If appropriate waivers
are procured. Stales may continue to offer judicial
factfinding as a matter of course to all defendants who
plead guilty. Even a defendant who stands trial may
consent to judicial factfinding as to sei tence
enhancements, which may well be in his interest if
relevant evidence would prejudice him at trial.

& Procedure > Sen'encing >

Constitutional Law > Criminal Process > Impartial
Jury

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

(HN 131 Every defendant has the right to insist that the
prosecutor prove to ajury all facts legally essential to the
punishment

SYLLABUS:

[**409) Petitioner pleaded guilty to kidnaping his
estranged wife. The facts admitted in his plea, standing
alone, supported a maximum sentence ot 53 months, but
the judge imposed a 90-month sentence after finding that
petitioner had acted with deliberate cruelty, a statutorily
enumerated ground for departing from the standard

range. The Washington Court of Appeals affirmed,
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rejecting petitioner’s argument that the sentencing
procedure deprived him of his federal constitutional right
to have a jury determine beyond a reasonable doubt all

facts legally essential to his sentence.

Held: [***2]

Because the facts supporting petitioner's exceptional
sentence were neither admitted by petitioner nor found
by a jury, the sentence violated his Sixth Amendment

right to trial by jury.

(a) This case requires the Court to apply the rule of
Apprendi v. New Jersey. 530 U.S. 466, 490, 147 L Ed.
2d 435, 120 S. Ct. 2348, that, "[o]ther than the fact of a
prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable
doubt.” The relevant statutory maximum for Apprendi
is the maximum a judge may impose based
soleiy on the facts reflected in the jury verdict or
admitted by the defendant. Here, the judge could not
have imposed the 90-month sentence based solely on the
facts admitted in the guilty plea, because Washington
law requires an exceptional sentence to be based on
factors other than those used in computing the standard-
range sentence. Petitioner's sentence is noi analogous to
those upheld in McMillan v. Pennsylvania, 477 U.S. 79,
91 L. Ed. 2d 67. 106 S. Ct. 2411, and Williams v. New
York, 337 U.S. 241, 93 L. Ed. 1337, 69 S. Ct. 1079,
which were not greater than what state law authorized
based [***3] on the verdict alone. Regardless of
whether the judge's authority to impose the enhanced
sentence depends on a judge's finding a specified fact,
one of several specified facts, or any aggravating fact, it
remains the case that the jury's verdict alone does not

authorize trie sentence.

(b) This Court's commitment to Apprendi in
context reflects not just respect for longstanding
precedent, but the need to give intelligible content to the
fundament! constitutional right ofjury trial.

*k
[ 410] (c) This case s about the
constitutionality of determinate sentencing, but only

about hov it can be implemented in a way that respects
the Sixth Amendment. The Framers' paradigm for
criminal justice is the common-law ideal of limited state
power accomplished by strict division of authority
between judge and jury. That can be preserved without
abandoning determinate sentencing and at no sacrifice of
fairness to the defendant. H1 Wn. App. 851, 47 P.3d 149

purposes

not

, reversed and remanded.

COUNSEL:
Jeffrey L, Fisher argued the cause for petitioner.

this

John D. Knodell, Jr. argued the cause for
respondent.
Michael R. Dreeben argued the cause for the

United States, as amicus curiae, by special leave of court.

JUDGES: scalia, J., delivered the opinion of the Court,
in which Stevens, Souter, Thomas, and Ginsburg, JJ
joined. O'Connor, J., filed a dissenting opinion, [gc**4]
in which Breyer, J., joined, and in which Rehnquist, C.
J., and Kennedy, J., joined except as to Part IV-B.
Kennedy, J,, filed a dissenting opinion, in which Breyer,
J., joined. Breyer, J., filed a dissenting opinion, in which
O'Connor, J., joined.

OPINIONBY: scALIA

OPINION: [*2534] Justice Scalia delivered the
opinion of the Court.

[**LEdIIRIA] ['A] Petitioner Ralph Howa.d
Blakely, Jr., pleaded guilty to the kidnaping of his

estranged wife. The facts admitted in his plea, standing
alone, supported a maximum sentence of 53 months.
lursuant to state law, the court imposed an "exceptional”
sentence of 90 months after making a judicial
determination that he had acted with "deliberate cruelty.”
App. 40, 49. We consider whether t'is violated
petitioner's Sixth Amendment right to trial by jury.

Petitioner married his wife Yolanda in 1973. He

was evidently a difficult man to live with, having been
diagnosed at various times with psychological and
personality disorders including paranoid schizophrenia.
His wife ultimately filed for divorce. In 1998, he
abducted her from their orchard home in Grant County,
W ashington, binding her with duct tape and forcing her
at knifepoint into a wooden box in the bed of his pickup
truck. [***5] In the process, he implored her to dismiss
the divorce suit and related trust proceedings.

When the couple's 13-year-old son Ralphy returned
home from school, petitioner ordered him to follow in
another car, threatening to harm Yolanda with a shotgun
if he did not do so. Ralphy escaped and sought help

when they stopped at a gas station, but petitioner
continued on with Yolanda to a friend's house in
Montana. He was finally arrested after the friend called
the police.

The State charged petitioner with first-cegree
kidnaping, Wash. Rev. Code Ann. § 9A.40.02011)

(2000). nl Upon reaching a plea agreement, however, n
reduced the charge to second-degree kidnaping involving
domestic violence and use of a firearm, see § 8§
9A.40.030(1), 10.99.02013)(p), r.94A.125. n2 Petitioner
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entered a guilty plea [*2535] admitting [**411] the
elements of second-degree kidnapmg and the domestic-
violence and firearm allegations, but no other relevant

facts.

nl Parts of Washington's criminal code have
been recodified and amended. We cite
throughout the provisions in effect at the time of
sentencing.

n2 Petitioner further agreed to an additional
charge of second-degree assault involving
domestic violence, Wash. Rev. Code Ann. § §
9A.36.02I(1)(c), 10.99.020(3)(b)(2000). The 14-
month sentence on that count ran concurrently
and is not relevant here.

[**LEdHR2] 121 [**LEdHR3] [31The case then

proceeded to sentencing. [HN1] In Washington, second-
degree kidnaping is a class B felony. § 9A.40.030(3).
State law provides that [HN2] "(n]Jo person convicted of
a [class B] felony shall be punished by confinement. . .
exceeding . . a term of ten years.” § 9A.20.021(1)(b).
Other provisions of state law. however, further limit the
range of sentences a judge may impose. [HN3]
Washington's Sentencing Reform Act specifies, for
petitioner's offense of second-degree kidnaping with a
firearm, a "standard range" of 49 to 53 months. See §
9.94A.320 (seriousness level V for second-degree
kidnaping); App. 27 (offender score 2 based on §
9.94A.360); 8§ 9.94A.310(l), box 2-V (standard range of
13-17 months); § 9.94A.310(3)(b) (36-month firearm
enhancement). n3 A judge may impose a sentence above
the standard range if he finds "substantial and compelling
reasons justifying an exceptional sentence.” §
9.94A.120(2). The Act lists aggravating factors that
justify such a departure, which it recites to be illustrative
rather than exhaustive. 8 9.94A.390. Nevertheless, "[a]
reason offered to justify an exceptional sentence can be
considered only if it takes into account factors other than
those [***7] which are used in computing the standard
range sentence for the offense.” State v. Gore, 143 Wn.2d
288, 315-316, 21 P.3d 262, 277 (2001). [HN4] When a
judge imposes an exceptional sentence, he must set forth
findings of fact and conclusions of law supporting it. §
9.94A.120(3). A reviewing court will reverse the
sentence if it finds that "under a clearly erroneous
standard there is insufficient evidence in the record to
support the reasons for impeding an exceptional
sentence.” Gore, supra, at 315, 21 P.3d, at 277 (citing §

9.94A.210(4)).

45'73**
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n3 The domestic-violence stipulation
subjected petitioner to such measures as a "no-
contact" order, see § 10.99.040, but did not

increase the standard range of his sentence.

[**LEdHR4A] [4A] Pursuant to the plea
agreement, the State recommended a sentence within the
standard rcnge of 49 to 53 months. After hearing
Yolandas description of the kidnaping, however, the
judge rejected the State's recommendation and imposed
an exceptional sentence of 90 months [***8] -37
months beyond the standard maximum. He justified the
sentence on the ground that petitioner had acted with
"deliberate cruelty,"” a statutorily enumerated ground for
departure in domestic-violence cases. 8§

9.94A.390(2)(h)(Hi). n4

[**LEdHR4B] [4B]

n4 The judge found other aggravating
factors, but the Court of Appeals questioned their
validity under state law and their independent
sufficiency to support the extent of the departure.
See 111 Wn. App. 851, 868-870, andn 3. 47P.3d
149, 158-159, and n 3 (2002). It affirmed the
sentence solely on the finding of domestic
violence with deliberate cruelty. Ibid. we
therefore focus only on that factor.

Faced with an unexpected increase of more than
three years in his sentence, petitioner objected. The
judge accordingly conducted a 3-day bench hearing
featuring testimony front petitioner, Yolanda, Ralphy, a
police officer, and medical experts. After the hearing, he
issued 32 findings of fact, concluding:

"The defendant's motivation to
commit kidnapping was complex, [***9]
contributed to by his mental condition and
personality disorders, the **412]
pressures of the divorce litigiti' i, the
impending trust litigation trial and anger
over his troubled interpersonal
relationships with his spouse and children.
While he misguidedly intended to
forcefully reunite his [*2536] family, his
attempt to do so was subservient to his
desire to terminate lawsuits and modify

title ownerships to his benefit.

"The defendant's methods were more
homogeneous than his motive. He used
stealth and surprise, and took advantage
of the victim's isolation. He immediately
employed physical violence, restrained



the victim with tape, and threatened her
with injury and death to herself and
others. He immediately coerced the
victim into providing information by the
threatening application of a knife. He
violated a subsisting restraining order."
App. 48-49.

The judge adhered to his initial determination of

deliberate cruelty.

Petitioner appealed, arguing that this sentencing
procedure deprived him of his federal constitutional right
to have a jury determine beyond a reasonable doubt all
facts legally essential to his sentence. The State Court of
Appeals affirmed, 111 Wn. App. 851, 870-871, 47 P.3d
149, 159 (2002), [***10] relying on the Washington
Supreme Court's rejection of a similar challenge in Gore,
supra, at 311-315, 21 P.3d, at 275-277. The Washington
Supreme Court denied discretionary review. 148 Wn. 2d
1010, 62 P.3d 889 (2003). We gianted certiorari. 540
U.S. 965, 540 U.S. 965, 157 L. Ed. 2d 309, 124 S. Ct

429 (2003).
Il

[**LEdHRS5] 5] [**LEdHRS] 6]
[**LEdHR7A] [7A] This case requires us to apply the
rule we expressed in Apprendi v. New Jersey, 530 U.S.
466, 490, 147 L Ed. 2d 435, 120 S. Ct. 2348 (2000):
[HN5] "Other than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt." This rule
reflects two longstanding tenets of common-law criminal
jurisprudence: that [HN6] the "truth ofevery accusation”
against a defendant "should afterwards be confirmed by
the unanimous suffrage of twelve of his equals and
neighbours,” 4 W. Blackstone, Commentaries on .he
Laws of England 343 (1769), and that [HN7] "an
accusation which lacks any particular fact which the law
makes essential to the punishment is ... no accusation
within the requirementl of the common law, and it is no
accusation in reason," i J. Bishop, Criminal Procedure §
87, p 55 (2d [***11] ed. 1872). n5 These principles have
been acknowledged by courts and treatises [**413]
since the earliest days of graduated sentencing: we
compiled the relevant authorities in Apprendi, see
[*2537] 530 U.S., at 476-483, 489-490, n 15, 147 L. Ed.
2d 435, 120 S. Ct. 2348; id., at 501-518, 147 L Ed. 2d
435, 120 S. Ct. 2348 (Thomas. J., concurring), and need
not repeat them here. n6

n5 Justice Breyer cites Justice O'Connor's
Apprendi dissent for the point that this Bishop
quotation means only that indictments must
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charge facts that trigger statutory aggravation of a
common-law offense. Post, at ,159 L. Ed.
2d, at 437 (dissenting opinion). Of course, as he
notes, Justice O'Connor was referring to an
entirely different quotation, from Archbold's
treatise. See 530 U.S., at 526, 147 L Ed. 2d 435,
120 S. Ct. 2348 (citing J. Archbold, Pleading and
Evidence in Criminal Cases 51, 188 (15th ed.
1862)). Justice Breyer claims the two are
"similar,” post, at , 159 L Ed. 2d, at 437, but
they are as similar as chalk and cheese. Bishop
was not "addressing" the "problem" of statutes
that aggravate common-law offenses. Ibid.
Rather, the entire chapter of his treatise is
devoted to the point that "every fact which is
legally essential to the punishment" must be
charged in the indictment and proved to ajury. 1
J. Bishop, Criminal Procedure, ch. 6, pp 50-56
(2d ed. 1872). As one "example" of this principle
(appearing several pages before the language we
quote in text above), he notes a statute
aggravating common-law assault. Id., § 82, at
51-52. But nowhere is there the slightest
indication that his general principle was limited to
that example. Even Justice Breyer's academic
supporters do not make that claim. See Bibas,
Judicial Fact-Finding and Sentence
Enhancements in a World of Guilty Pleas, 110
Yale L. J. 1097, 1131-1132 (2001) (conceding
that Bishop's treatise supports Apprendi, while
criticizing its "natural-law theorizing"). [***12]

[**LEdHR7B] [78(

n6 As to Justice O'Connor’s criticism of the
quantity of historical support for the Apprendi
rule, post, at __ , 159 L Ed. 2d, at 425-426
(dissenting opinion i: It bears repeating that the
issue between us is not whether the Constitution
limits States' authority to reclassify elements as
sentencing factors (we all agree that it does); it is
only which line, ours or hers, the Constitution
draws. Criticism of the quantity of evidence
favoring our alternative would have some force if
it were accompanied by any evidence favoring
hers. Justice O'Connor does not even provide a
coherent alternative meaning for the jury-trial
guarantee, unless one considers "whatever the
legislature chooses to leave to the jury, so long as
it does not go too far" cpl.erent. See infra, at

- 139L. Ed. 2d. at 415-416.



Apprendi involved a New Jersey hate-crinie statute
that ithorized a 20-year sentence, despite the usual 10-
year maximum, if the judge found the crime to have been
committed "with a purpose to intimidate . . . because of
race, color, gender, handicap, religion, sexual orientation
or ethnicity.™ Id., at 468-469. 147 L. Ed. 2d 435. 120 S.
Ct. 2348 (quoting [***13] N. J. Stat. Ann. § 2C:44-
3(e) (West Supp. 1999-2000)). In Ring v. Arizona, 536
U.S. 584, 592-593, and n 1 153 L Ed. 2d 556, 122 S. Ct.
2428 (2002), we applied Apprendi to an Arizona law that
authorized the death penalty if the judge found one of ten
aggravating factors. In each case, we concluded that the
defendant's constitutional rights had been violated
because the judge had imposed a sentence greater than
the maximum he could have imposed under state law
without the challenged factual finding. Apprendi, supra,
at 491-497, 147 L Ed. 2d 435, 120 S. Ct. 2348\ Ring,
supra, at 603-609, 153 L Ed. 2d 556, 122 S. Ct. 2428.

[**LEdIIRIB] [IB] [**LEdHRS8] [8] In this
case, petitioner was sentenced to more than three years
above the 53-month statutory maximum of the standard
range because he had acted with "deliberate cruelty." The
facts supporting that finding were neither admitted by
petitioner nor found by a jury. The State nevertheless
contends that there was no Apprendi violation because
the relevant "statutory maximum" is not 53 months, but
the 10-year maximum for class B felonies in §
9A.20.021(1)(b). It observes that no exceptional
sentence may exceed that limit. See § 9.94A.420. Our
precedents make clear, however, that [HN8] the
"statutory maximum" for Apprendi purposes is the
maximum [***14] sentence ajudge may impose solely
on the basis of the facts reflected in the juty verdiit or
admitted by the defendant. See Ring, supra, at 602, 153
L. Ed. 2d 556, 122 S. Ct. 2428 (" the maximum he would
receive if punished according to the facts reflected in the
jury verdict alone™ (quoting Apprendi. supra, at 483,
147 L Ed. 2d 435, 120 S. Ct. 2348))-, Harris v. United
States, 536 U.S. 545, 563, 153 L Ed. 2d 524, 122 S. Ct.
2406 (2002) (plurality opinion) (same); cf. Apprendi,
supra, at 488, 147 L Ed. 2d 435, 120 S. Ct. 2348 (facts
admitted by the defendant). In othe. words, [HN9] the
relevant “statutory maximum"™ is not the maximum
sentence a judge [**414] may impose after finding
additional facts, but the maximum he may impose
without any additional findings. When a judge inflicts
punishment that the jury's verdict alone does not allow,
the jury luo not found all the facts "which the law makes
essential to the punishment," Bishop, supra, § 87, at 55,
and the judge exceeds his proper authority.

[**LEdHRIC] [1C] The judge in this case could
not have imposed the exceptional 90-month sentence
solely on the basis of the facts admitted in the guilty
plea. Those facts alone were insufficient because, as the
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W ashington Supreme Court has explained, "[a] reason
offered to justify an exceptional [***15] sentence can be
considered only if it takes into account factors other than
those which are used in computing the standard range
sentence for the offense,” [*2538] Gore. 143 Wn.2d, rt
315-316, 21 P.3d, at 277, which in this case included tl.?
elements of second-degree kidnaping and the use of a
firearm, see § § 9.94A.320, 9.94A.310(3)(b). n7 Had the
judge imposed the 90-month sentence solely on the basis
of the plea, he would have been reversed. See §
9.94A.210(4). The "maximum sentence" is no more 10
years here than it was 20 years in Apprendi (because that
is what the judge could have imposed upon finding a
hate crime) or death in Ring (because that is what the
judge could have imposed upon finding an aggravator),

n7 The State does not contend that the
domestic-violence stipulation alone supports the
departure. That the [HN10] statute lists domestic
violence as grounds for departure only when
combined with some other aggravating factor
suggests it could not. See § 8§
9.94A.390(2)(h)(i)-(iii).

The [***16] Stale defends the sentence by drawing
an analogy to those we upheld in McMillan v.
Pennsylvania, 477 U.S. 79, 91 L Ed. 2d 67, 106 S. Ct.
2411 (1986), and Williams v. New York, 337 U.S. 241, 93
L. Ed. 1337, 69 S. Ct. 1079 (1949). Neither case is on
point.  McMillan involved a sentencing scheme that
imposed a statutory minimum if a judge found a
particular fact. 477 US., at 81, 91 L Ed. 2d 67. 106 S.
Ct. 2411. We specifically noted that the statute "does not
authorize a sentence in excess of that otherwise allowed
for [the underlying] offense.” Id., at 82, 91 L Ed. 2d 67,
106 S. Ct. 2411; cf. Harris, supra, at 567, 153 L Ed. 2d
524, 122 S. Ct. 2406. Williams involved an
indeterminate-sentencing regime that allowed a judge
(but did not compel him) to rely on facts outside the trial
record in &< crmining whether to sentence a defendant to
death. 337 U.S.. at 242-243, and n 2, 93 L. Ed. 1337, 69
S. Ct. 1079. The judge could have "sentenced [the
defendant] to death giving no reason at all." Id., at 252,
93 L. Ed. 1337, 69 S. Ct. 1079. Thus, neither case
involved a sentence greater than what state law
authorized on the basis of the verdict alone.

[**LEdIIR9A] [9A] Fin. lly, the State tries to
distinguish Apprendi and Ring by pointing out that the
enumerated grounds for departure in its regime are
illustrative [***17] rather than exhaustive. This
distinction is mmaterial. W hether the judge's authority
to impose an enhanced sentence depends on finding a
specified fact (as in Apprendi), one of several specified
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facts (as in Ring), or any aggravating fact (uj here), it
remains the case that the jury's verdict alone does not
authorize the sentence. The judge [**415] acquires that
authority only upon finding some additional fact. n8

[**LEdJHRO9B] [9B]

n8 Nor does it matter that the judge must,
after finding aggravating facts, make a judgment
that they present a compelling ground for
departure. He cannot make that judgment without
finding some facts to support it beyond the bare
elements of the offense. Whether the judicially
determined facts require a sentence enhancement
or merely allow it, the verdict alone does not
authorize the sentence.

[**LEdKRID] [1D] [* LEdHRIOA] [10A]
Because the State's sentencing procedure did not comply
with the Sixth Amendment, petitioner's sentence is
invalid. n9

[**LFdHR10B] [10B]

n9 The United States, as amicus curiae,
urges us to affirm. It notes differences between
W ashington's sentencing regime and the Federal
Sentencing Guidelines but questions whether
those differences are constitutionally significant.
See Brief for United States as Amicus Curiae 25-
30. The Federal Guidelines are not before us, and

we express no opinion on them.

[***18]

[**LEdIIRIE] |IE] Our commitment to Apprendi
in this context reflects not just respect for longstanding
precedent, but the need to give intelligible content to the
right of jury trial. That right is no mere procedural
formality, but a fundamental reservation of [*2539]
power in our constitutional structure. Just as suffrage
ensures the people's ultimate control in the legislative
and executive branches, jury trial is meant to ensure their
control in the judiciary. See Letter XV by the Federal
Farmer (Jan. 18, 1788), reprinted in 2 The Complete
Anti-Federalist 315, 320 (H. Storing ed. 1981)
(describing the jury as "securfing] to the people at large,
their just and rightful controul in the judicial
department"); John Adams, Diary Entry (Feb. 12, 1771),
reprinted in 2 Works of John Adams 252, 253 (C. Adam
ed. 1850) ("[T]he common people, should have as
complete a control ... in every judgment of a court of
judicature" as in the legislature): Letter from Thomas
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Jefferson to the Abbe Amoux (July 1 89), reprinted
in 15 Papers of Thomas Jefferson 282, 283 (J. Boyd ed.
1958) ("Were | called upon to decide whether the people
had best be omitted in the Legislative or Judiciary
department, | would say it [***19] is better to leave
them out of the Legislative'); Jones v. United States, 526
U.S. 227, 244-248, 143 L Ed. 2d 311. 119 S. Ct. 1215
(1999). Apprendi carries out this design by ensuring that
the judge's authority to sentence derives wholly from the
jury's verdict. W ithout that restriction, the jury would
not exercise the control that the Framers intended.

Those who would reject Apprendi are resigned to
one of two alternatives. The first is that the jury need
only find whatever facts the legislature chooses to label
elements of the crime, and that those it labels sentencing
factors-no matter how much they may increase the
punishment-may be found by the judge. This would
mean, for example, that a judge could sentence a man for
committing murder even if the jury convicted him only
of illegally possessing the firearm used to commit it-or
of making an illegal lane change while fleeing the death
scene. Not even Apprendis critics would advocate this
absurd result. Cf. 530 U.S., at 552-553, 147 L Ed. 2d
435, 120 S. Ct. 2348 ,0'Connor, J., dissenting). Thejury
could not function as circuitbreaker in the State's
machinery of justice if it were relegated to making a
determination that the defendant at some [***20] point
did something wrong, a mere preliminary to a judicial
inquisition into the facts of the [**416] crime the State
actually seeks to punish. nlO

n 10 Justice O'Connor believes that a "built-in
political check" will prevent lawmakers from
manipulating offense elements in this fashion.
Rost, at _, 159 L Ed. 2d, at 425. But the
many immedia'e practical advantages of judicial
factfinding, see post, at - ,159 L Ed
2d, at 422-423, suggest that political forces
woull, if anything, pull in the opposite direction.
In any case, the Framers' decision to entrench the
jury-trial right in the Constitution shows that they
did not trust government to make political
decisions in this area.

The second alternative is that legislatures may
establish legally essential sentencing factors within
limits-limits crossed when, perhaps, the sentencing
factor is a "tail which wags the dog of the substantive
offense.” McMillan, 477 U.S., at 88. 91 L Ed. 2d 67. 106
S. Ct. 2411. What this means in operation is that the law
must not go too far-it must not exceed the judicial
estimation [***21] of the proper role of the judge.
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The subjectivity of this standard is obvious.
Petitioner argued below that second-degree kidnaping
with deliberate cruelty was essentially the same as first-
degree kidnaping, the very charge he had avoided by
pleading to a lesser offense. The court conceded this
might be so but held it irrelevant. See 111 Wn. App. , at
69, 47 P.3d, at 158. nil Petitioner's 90-month sentence
f 540] exceeded the 53-month standard maximum by
almost 70%; the Washington Supreme Court in other
cases has upheld exceptional sentences 15 times the
standard maximum. See State v. Oxborrow, 106 Wn.2d
525, 528, 533, 723 P.2d 1123, 1125, 1128 (1986) (15-
year exceptional sentence; 1-year standard maximum
sentence); State v. Branch, 129 Wn.2d 635, 650, 919
P.2d 1228, 1235 (1996) (4-year exceptional sentence; 3-
month standard maximum sentence). Did the court go
too far in any of these cases? There is no answer that
legal analysis can provide. With toofar as the yardstick,
it is always possible to disagree with such judgments and
never to refute them.

nil Another example of conversion from
separate crime to sentence enhancement that
Justice O'Connor evidently does not consider
going "too far" is the obstruction-of-justice
enhancement, see post, at - ,159L Ed
2d, at 423. Why perjury during trial should be
grounds for a judicial sentence enhancement on
the underlying offense, rather than an entirely
separate offense to be found by a jury beyond a
reasonable doubt (as it has been for centuries, see
4 W. Blackstone, Commentaries on the Laws of
England 136-138 (1769)), is unclear.

[***22]

W hether the Sixth Amendment incorporates this
manipulable standard rather than Apprendfs bright-line
rule depends on the plausibility of the claim that the
Framers would have left definition of the scope of jury
power up tojudges' intuitive sense of how far is too far.
We think that claim not plausible at all, because the very
reason the Framers put a jury-trial guarantee in the
Constitution is that they were unwilling to trust
government to mark out the role of the jury.

v

[**LEdHRII] [11] By reversing the judgmen.
below, we are not, as the State would have it, "find[ing]
determinate sentencing schemes unconstitutional.” Brief
for Respondent 34. This case is not about whether
determinate sentencing is constitutional, only about how
it can be implemented in a way that respects the Sixth
Amendment. Several policies prompted Washington's

adoption of determinate sentencing, including
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proportionality to the gravity of the offense and parity
among defendants. See Wash. Rev. Code Ann. 8§
9.94A.010 [**417] (2000). Nothing we have said
impugns those salutary objectives.

[**LEdHR12] [12] [**LEdHR13] [13] Justice
O'Connor argues that, because determinate sentencing
schemes involving judicial factfinding entail less judicial
discretion [***23] than indeterminate schemes, the
constitutionality of the latter implies the constitutionality
of the former. Post, at -, 159 L Ed 2d, at
420-426. This argument is flawed on a number of levels.
Firs, [HN 11] the Sixth Amendment by its terms is not a
limitation on judicial power, but a reservation of jury
power. It limits judicial power only to the extent that the
claimed judicial power infringes on the province of the
jury. Indeterminate sentencing does not do so. It
increases judicial discretion, to be sure, but not at the
expense of the jury's traditional function of Finding the
facts essential to lawful imposition of the penalty. Of
course indeterminate schemes involve  judicial
factfinding, in that a judge (like a parole board) may
implicitly rule on those facts he deems important to the
exercise of his sentencing discretion. But the facts do
not pertain to whether the defendant has a legal right to a
lesser sentence-and that makes all the difference insofar
as judicial impingement upon the traditional role of the
jury is concerned. In a system that says the judge may
punish burglary with 10 to 40 years, every burglar knows
he is risking 40 years in jail. In a system that punishes
burglary with a [***24] 10-year sentence, with another
30 added for use of a gun, the burglar who enters a home
unarmed is entitled to no more than a 10-year sentence-
and by reason of the Sixth Amendment the facts bearing
upon that entitlement must be found by ajury.

[*2541] But even assuming that restraint ofjudicial
power unrelated to the jury's role is a Sixth Amendment
objective, it is far from clear that Apprendi disserves that
goal. Determinate judicial-factfinding schemes entail
less judicial power than indeterminate schemes, but more
judicial power than determinate ywry-factfinding
schemes. W hether Apprendi increases judicial power
overall depends on what States with determinate judicial-
factfinding schemes would do, given the choice between
the two alternatives. Justice O'Connor simply assumes
that the net effect will favor judges, but she has no
empirical basis for that prediction. Indeed, what
evidence we have points exactly the other way: When the
Kansas Supreme Court found Apprendi infirmities in that
State's determinate-sentencing regime in State v. Gould,
271 Kan. 394, 404-414, 23 P.3d 801, 809-814 (2001),
the legislature responded not by reestablishing [***25]
indeterminate sentencing but by applying Apprendi's
requirements to its current regime. See Act of May 29,
2002, ch. 170, 2002 Kan. Sess. Laws pp 1018-1023
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(codified at Kan. Slat. Ann. § 21-4718 (2003 Cum.
Supp.)); Brief for Kansas Appellate Defender Office as
Amicus Curiae 3-7. The result was less, not more,

judicial power.

[**LEdHR14] (14] [**LEdHR15] (15]
[**LEdHR16A]  (16A] Justice Breyer argues that
Apprendi works to the detriment of criminal defendants
who plead guilty by depriving them of the opportunity to
argue sentencing factors to ajudge. Post, at -,
159 L Ed. 2d, at 431. But nothing prevents a defendant
from waiving his Apprendi rights. [HN12] When a
defendant pleads guilty, the State is free to seek judicial
sentence enhancements so long as the defendant [**418]
either stipulates to the relevant facts or consents to
judicial factfinding. See Apprendi, 530 U.S., at 488, 147
L Ed. 2d 435, 120 S. Ct. 2348', Duncan V. Louisiana, 391
U.S. 145, 158, 20 L Ed. 2d 491, 88 S. Ct. 1444 (1968).
If appropriate waivers are procured. States may continue
to offer judicial factfinding as a matter of course to all
defendants who plead guilty. Even a defendant who
stands trial may consent to judicial factfinding as to
sentence enhancements, which may well be in his
interest if relevant (***26] evidence would prejudice
him at trial. We do not understand how Apprendi can
possibly work to the detriment of those who are free, if
they think its costs outweigh its benefits, to render it

inapplicable, n12

[**LEdHR16B] |I16B |

ii12 Justice Breyer responds that States are
not required to give defendants the option of
waiving jury trial on some elements but not
others. Post, at - ,159 L. Ed. 2d, at
433-434. True enough. But why would the
States that he .isserts we are coercing into hard-
heartcdness-that is. States that want judge-
pronounced determinate sentencing to be the
norm but we won't let them—want to prevent a
defendant from choosing that regime? Justice
Breyer claims this alternative may prove "too
expensive and unwieldy for States to provide,”
post, at , 159 L Ed. 2d, at 434. but there is
no obvious reason why forcing defendants to
choose between contesting all elements of his
hypothetical 17-element robbery crime and
contesting none of them is less expensive than
also giving them the third option of pleading
guilty to some elements and submitting the rest to
judicial factfinding. Justice Breyer's argument
rests entirely on a speculative prediction about
the number of defendants likely to choose the
first (rather than the second) option if denied the
third.

[***27]

Nor do we see any merit to Justice Breyer's
contention that Apprendi is unfair to criminal defendants
because, if States respond by enacting "17-element
robbery crime[s]," prosecutors will have more elements
with which to bargain. Post, at -, , 159
L Ed. 2d, at 431, 434 (citing Bibas, Judicial Fact-
Finding and Sentence Enhancements in a World of
Guilty Pleas, 110 Yale L J. 1097 (2001)). Bargaining
already exists with regard to sentencing factors because
defendants can either stipulate or contest the facts that
make them applicable. If there is any difference between
[*2542] bargaining over sentencing factors and
bargaining over elements, the latter probably favors the
defendant. Every new element that a prosecutor can
threr an to charge is also an element that a defendant can
threaten to contest at trial and make the prosecutor prove
beyond a reasonable doubt. Moreover, given the
sprawling scope of most criminal codes, and the power
to affect sentences by making (even nonbinding)
sentencing recommendations, there is already no
shortage of in terrorem tools at prosecutors' disposal.
See King & Klein, Apprendi and Plea Bargaining, 54
Stan. L Rev. 295, 296 (2001) ("Every prosecutorial
[***28] bargaining chip mentioned by Professor Bibas
existed prt-Apprendi exactly as it does posl-Apprendi").

Any evaluation of Apprendi's "fairness" to criminal
defendants must compare it with the regime it replaced,
in which a defendant, with no warning in either his
indictment or plea, would routinely see his maximum
potential sentence balloon from as little as five years to
as much as life imprisonment, see 21 U.S.C. § 8§
841(h)(1)(A), (D), \21 USCS8 § 841(b)(1)(A), (D)] nl3
based not on facts proved to his peers beyond a [**419]
reasonable doubt, but on facts extracted after trial from a
report compiled by a probation officer who the judge
thinks more likely got it right than got it wrong. We can
conceive of no measure of fairness that would find more
fault in the utterly speculative bargaining effects Justice
Breyer identifies than in the regime he champions.
Suffice it to say that, if such a measure exists, it is not the
one the Framers left us with.

n13 To be sure, Justice Breyer and the other
dissenters would forbid those increases of
sentence that violate the constitutional principle
that tail shall not wag dog. The source of this
principle is entirely unclear. Its precise effect, if
precise effect it has, is presumably to require that
the ratio of sentencing-factor add-on to basic
criminal sentence be no greater than the ratio of
caudal vertebrae to body in the breed of canine
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with the longest tail. Or perhaps no greater than
the average such ratio for all breeds. Or perhaps
the median. Regrettably, Apprendl has prevented
full development of this line ofjurisprudence.

The implausibilily of Justice Breyer's contention that
Apprendl is unfair to criminal defendants is exposed by
the lineup of AMICI in this case. It is hard to believe that
the National Association of Criminal Defense Lawyers
was somehow duped into arguing for the wrong side.
Justice Breyer's only authority asking that defendants be
protected from Apprendl is an article written not by a
criminal defense lawyer but by a law professor and
former prosecutor. See pOSt, at - 159 L Ed.
2d, at 431l (citing Bibas, supra)', Association of
American Law Schools Directory of Law Teachers 2003-
2004, p 319.

Justice Breyer also claims that Apprendi will
attenuate the connection between "real criminal conduct
and real punishment" by encouraging plea bargaining
and by restricting alternatives to adversarial factfinding.
Post,at -, - 159 L Ed. 20, at 433,
435, The short answer to the former point (even
assuming the questionable premise hat Apprendl does
encourage plea bargaining, but see SUPIA, at 159 L
Ed. 2d, at 417-418, and n 12) is that the SIXth
Amendment was not written for the be lefit of those who
choose to forgo its protection. It guarantees the [1]JU to
jury trial. It does not guarantee that a particular number
[***30] ofjury trials will actually take place. That more
defendants elect to wdve that right (because, for
example, government at the moment is not particularly
oppcssive) does not prove that a constitutional provision
guaranteeing aVa||ab|||ty of that option is disserved.

Justice Breyer's more general argument-that
Apprendl undermines alternatives [*2543] to adversarial
factfinding-is not so much a criticism oprprendl as an
assault on jury trial generally. His esteem for "non-
adversarial" truth-seeking processes, pOSt, at 159
L Ed 2d, at 436, supports just as well an argument
against either. Our Constitution and the common-law
traditions it entrenches, however, do not admit the
contention that macts are better discovered by judicial
inquisition than by adversarial testing before a jury. See
3 Blackstone, Commentaries, at 373-374, 379-381.
Justice Breyer may be convinced of the equity of the
regime he favors, but his views are not the ones we are

bound to uphold.

[**LEdHR17J [17] Ultimately, our decision
cannot turn on whether or to what degree trial by jury
impairs the efficiency or fairness of criminal justice.
One can certainly argue that both these values would be

better served by leaving justice [***31] entirely in the
hands of professionals; many nations of the world,
particularly those following civil-law traditions, take >ust
that course. There is not one shred [**420] of doubt,
however, about the Framers' paradigm for criminal
justice: not the civil-law ideal of administrative
perfection, but the common-law ideal of limited state
power accomplished by strict division of authority
between judge and jury. As Apprendl held, [HN13]
every defendant has the rlght to insist that the prosecutor
prove to a jury all facts legally essent:' ' to the
punishment. Under the dissenters’ alternative, he has no
such right. That should be the end of the matter.

* * %

[**LEdHRIF] [IF] Petitioner was sentenced to
prison for more than three years beyond what the law
allowed for the crime to which he confessed, on the basis
of a disputed bnding that he had acted with "deliberate
cruelty." The Frame/s would not have thought it too
much to demand that, before depriving a man of three
more years of his liberty, the State should suffer the
modest inconvenience of submitting its accusation to
"the unanimous suffrage of twelve of his equals and
neighbours,” 4 Blackstone, Commentaries, at 343, rather
than a lone employee of the [***32] State.

The judgment of the Washington Court of Appeals
is reversed, and the case is remanded for further
proceedings not inconsistent with this opinion.

It is so ordered.

DISSENTBY: C'CONNOR; KENNEDY; BREYER

DISSENT: Justice O'Connor, with whom Justice
Bteycr ioins, and with whom the Chief Justice and
Justice Kennedy join as to all but Part IV-B, dissenting.

The legacy of today's opinion, whether intended or
not, will be the consolidation of sentencing power in the
State and Federal Judiciaries. The Court says to
Congress and stale legislatures: If you want to constrain
the sentencing discretion of judges and bring some
uniformity to sentencing, it will cost you-dearly.
Congress and States, faced with the burdens imposed by
the extension of Apprendl to the present context, will
either trim or eliminate altogether (heir sentencing
guidelines schemes and. with them, 20 years of
sentencing reform. It is thus of little moment that the
majority does not expressly declare guidelines schemes
unconstitutional, ante, at | 159 L Ed. 2d, 416
12004). for, as residents of "Apprendi-land" are fond of
saying, "the relevant inquiry is one not of form, but of
effect.” A%srendl v. New Jersey, 530 U.S. 466, 4%, 147
L Ed. 2d 435, 120 S. Ct. 2348 (2000); [*++33] Ring V.
Avrizona, 536 U.S. 584, 613, 153 L. Ed. 2d 556, 122S. Ct.
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2428 (2%2) (Scalia, J., concurring). The "effect" of
today’ decision will be greater judicial discretion and
less uniformity in sentencing. Because | find it
implausible that the Framers would have considered such
a [*2544] result to be required by the DUE Process
Clause or the Sixth Amendment, and because the
practical consequences of today’s decision may be
disastrous, lrespectfully dissent.

One need look no further than the history leading up
to and following the enactment of Washington's
guidelines scheme to appreciate the damage that today's
decision will cause. Prior to 1981, Washington, like
most other States and the Federal [**121] Government,
employed an indeterminate  sentencing scheme.
Washington's criminal code separated all felonies into
three broad categories: "class A," carrying a sentence of
20 years to life; "class B," carrying a sentence of 0 to 10
years: and "class C," carrying a sentence of 0 to 5 years.
Wash. Rev. Code Ann. § 9A.20.020 (2000); see also
Sentencing Reform Act of 1981, 1981 wash. Laws, ch.
137, p 534. Sentencing judges, in conjunction with
parole boards, had virtually unfettered discretion to
sentence defendants [***34] to prison terms falling
anywhere within  the statutory range, including
probation--;.?., no jail sentence at all. Wash. Rev. Code
Ann. § § 9950'0-01P, Boemer & Lieb, Sentencing
Reform in the Other Washington, 28 Crime and Justice
7L 73(M. Tonry ed. 2001) (hereinafter Boemer & Lieb)
("Judges were authorized to choose betv.een prison and
probation with few exceptions, subject only to review for
abuse of discretion"). See also D. Boemer, Sentencing in
Washington § 2.4, pp 2-27 to 2-28 (1985).

This system of wunguided discretion inevitably
resulted in severe disparities in sentences received and
served by defendants committing the same offense and
having similar criminal histories. Boemer & Lieb 126-
127; cf. S. Rep. No. 98-225, p 38 (1983) (Senate Report
on precursor to federal Sentencing Reform Act of 1984)
("[E]very day Federal judges mete out an unjustifiably
wide range of sentences to offenders with similar
histories, convicted of similar crimes, committed under
similar circumstances. These disparities, whether
they occur at the time of the initial sentencing or at the
parole stage, can be traced directly to the unfettered
discretion the law conlers on those judges [***35] and
parole authorities responsible for imposing and
implementing the sentence"). Indeed, rather than reflect
legally relevant criteria, these disparities too often were
correlated with constitutionally suspect variables such as
race. Boemer & Lieb 126-128. See also Breyer, The
Federal Sentencing Guidelines and Key Compromises

Upon Which They Rest, 17 Hofstra L Rev. 15 (1988)

(elimination of racial disparity one reason behind

Congress' creation of the Federal Sentencing

Commission).

To counteract these trends, the state legislature
passed the Sentencing Reform Act of 1981. The Act had
the laudable purposes of "makfing] the criminal justice
system accountable to the public," and "[e]nsur[ing] that
the punishment for a criminal offense is proportionate to
the seriousness of the offense . . . [and] commensurate
with the punishment imposed on others committing
similar offenses.” Wash. Rev. Code Ann. § 0.94A.010
(2000). The Act neither increased any of the statutory
sentencing ranges for the three types of felonies (though
it did eliminate the statutory mandatory minimum for
class A felonies), nor reclassified any substantive
offenses. 1981 Wash. Laws ch. 137, p. 534. [***36] It
merely placed meaningful constraints on discretion to
sentence offenders within the statutory ranges, and
eliminated parole. There is thus no evidence that the
legislature was attempting to manipulate the statutory
elements of criminal offenses or to circumvent the
procedural protections [*2545] of the Bill 0f RIghtS
Rather, lawmakers were trying to bring some much-
needed uniformity, transparency, and accoun'ability to
an otherwise "'labyrinthine' sentencing and corrections
[**422] system that 'lack[ed] any principle except
unguided discretion.” Boemer & Lieb 73 (quoting F.
Zimring, Making the Punishment Fit the Crime: A
Consumers' Guide to Sentencing Reform, Occasional
Paper No. 12, p 6 (1977)).

Far from disregarding principles of due process and
the jury trial right, as the majority today suggests,
Washington's reform has served them. Before passage of
the Act, a defendant charged with second degree
kidnaping, like petitioner, had no idea whether he would
receive a 10-year sentence or probation. The ultimate
sentencing determination could turn as much on the
idiosyncracies of a particularjudge as on the specifics of
the defendant's crime or background. A defendant did
not know what facts. [***37] if any, about his olfense
or his history would be considered relevant by the
sentencing judge or by the parole board. After passage
of the Act, a defendant charged with second degree
kidnaping knows what his presumptive sentence will be;
he has a good idea of the types of factors that a
sentencing judge can and will consider when deciding
whether to sentence him outside that range; he is
guaranteed meaningful appellate review to protect
against an arbitrary sentence. Boemer & Lieb 93 ("By
consulting one sheet, practitioners could identify the
applicable scoring rules for criminal history, the
sentencing range, and the available sentencing options
for each case"). Criminal defendants still face the same
statutory maximum sentences, hut they now at least
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know, much more than before, the real consequences of
their actions.

Washington's move to a system of guided discretion
has served equal protection principles as well. Over the
past 20 years, there has been a substantial reduction in
racial disparity in sentencing across the State. Id., at 126
(Racial disparities that do exist "are accounted for by
differences in legally relevant variables-the offense of
conviction and prior [***38] criminal record"); id., at
127  ("[JJudicial authority to impose exceptional
sentences under the court's departure authority shows
little evidence of disparity correlated with race"). The
reduction is directly traceable to the constraining effects
of the guidelines-namely, its "presumptive rangefs]" and
limits on the imposition of "exceptional sentences"
outside of those ranges. Id., at 128. For instance,
sentencing judges still retain unreviewable discretion in
first-time offender cases and in certain sex offender cases
to impose alternative sentences that are far more lenient
than those contemplated by the guidelines. Tc the extent
that unjustifiable racial disparities have persisted in
Washington, it has been in the imposition of such
alternative sentences: "The lesson is powerful: racial
disparity is correlated with unstructured and unreviewed
discretion.” Ibid.; see also Washington State Minority
and Justice Commission, R. Crutchfield, J. Weis, R.
Engen, & R. Gainey, Racial/Ethnic Disparities and
Exceptional Sentences in Washington State, Final Report
51-53 (1993) ("[EJxceptional sentences are not a major
source of racial disparities in sentencing").

The majority does [***39] not, because it cannot,

disagree that determinate sentencing schemes, like
Washington's, serve important constitutional values.
Ame, at C 159 L Ed. 2d, at 416. Thus, the majority
says: [**423] "ftjhis case is not about whether
determinate sentencing is constitutional, only about how
it can be implemented in a way that respects the SIXth
Amendment." hid. But extension of Apprendi to the
present context will impose [*2546] significant costs on
a legislature's determination that a particular fact, not
historically an element, warrants a higher sentence.
While not a constitutional prohibition on guidelines

schemes, the majority's decision today exacts a
substantial constitutional tax.
The costs are substantial and real. Under the

majority's approach, any fact that increases the upper
bound on ajudge's sentencing discretion is an element of
the offense. Thus, facts that historically have been taken
into account by sentencing judges »0 assess a sentence
within a broad range-such i . quantity, role in the
offense, risk of bodily harm-ali mist now be charged in
an indictment and submitted to aj:i,y, IN I€ WlnS“Ip, 397

US. 358, 25 Ed. 2d 368, 90S. Ct. 1068(1970), simply

because it is the legislature, rather than [***40] the

judge, that constrains the extent to which such facts may
be used to impose a sentence within a pre-existing

statutory range.

While that alone is enough to threaten the continued
use of sentencing guidelines schemes, there are
additional costs. For example, a legislature might rightly
think that some factors bearing on sentencing, such as
prior bad acts or criminal history, should not be
considered in a jury's determination of a defendant's
guilt-such "character evidence" has traditionally been
off limits during the guilt phase of criminal proceedings
because of its tendency to_inflame the passions of the
jury. See, €.0. Fed. Rule Evid. 404; 1 e. imwinkelried,
P. Giannelli, F. Gilligan, & F. Leaderer, Courtroom
Criminal Evidence 285 (3d ed. 1998). If a legislature
desires uniform consideration of such factors at
sentencing, but does not want them to impact a jury's
initial determination of guilt, the State may have to bear
the additional expense of a separate, full-blown jury trial
during the penalty phase proceeding.

Some facts that bear on sentencing either will not be
discovered, or are not discoverable, prior to trial. For
instance, a legislature might desire [***41] that
defendants who act in an obstructive manner during trial
or post-trial proceedings receive a greater sentence than
defendants who do not.  See, €.0.. United States
Sentencing Commission, Guidelines Manual, § 3C11
(Nov. 2003) (hereinafter USSG) (2-point increase in
offense level for obstruction of justice). In such cases,
the violation arises too late for the State to provide notice
to the defendant or to argue the facts to the jury. A State
wanting to make such facts relevant at sentencing must
now either vest sufficient discretion in the judge to
account for them Of bring a separate criminal prosecution
for obstruction of justice or perjury. And, the latter
option is available only to the extent that a defendant's
obstructive behavior is so severe as to constitute an
already-existing separate offense, unless the legislature is
willing to undertake the wunlikely expense of
criminalizing relatively minor obstructive behavior.

Likewise, not all facts that historic, dy have been
relevant to sentencing always will be known prior to
trial. For instance, trial or sentencing proceedings of a
drug distribution defendant might reveal that he [**424]
sold primarily to children. Under the [***42] majority's
approach, a State wishing such a revelation to result in a
higher sentence within a pre-existing statutory range
either must vest judges with sufficient discretion to
account for it (and trust that they exercise that discretion)
Ol bring a separate criminal prosecution. Indeed, the
latter choice might not be available-a separate
prosecution, if it is for an aggravated offense, likely
would be barred altogether by the Double Jeopard
Clause. Blockburger v. United States, 284 U.S. 2‘59 7%
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L Ed. 306, 52 S. Ct 180 (1932) (cannot (*2547]
prosecute for separate offense unless the two offenses
both have at least one element that the other does not).

The majority may be correct that States and the
Federal Government will be willing to bear some of
these costs. Ante, at - ,159L Ed. 2d, at 417.
But simple economics dictate that they will not, and
cannot, bear them all. To the extent that they do not,
there will be an inevitable increase in judicial discretion
whh all of its attendant failings, n1

nl  The paucity of empirical evidence

regarding the impact of extending Apprendi v.
New Jersey, 53C '.S. 466, 147 L Ed. 2d 435, 120
S. Ct. 2348 (2000), to guidelines schemes should
come as no surprise to the majority. Ante, at

, 159 L Ed. 2d, at 417. Prior to today, only
one court had ever applied Apprendi to invalidate
application of a guidelines scheme. Compare
State V. Gould, 271 Kan. 394, 23 P.3d 801
(2001), with, e.g.. United States v. Goodine, 326
F.3d 26 (CA1 2003), United States V. Luciano,
311 F.3d 146 (CA2 2002); United States V.
DeSumma, 272 F.3d 176 (CA3 2001); United
States V. Kinter, 235 F.3d 192 (CA4 2000);
United States v. Randle, 304 F.3d 373 (CAS5
2002); United States V. Helton, 349 F.3d 295
(CA6 2003); United States v. Johnson, 335 F.3d
589 (CA7 2003) (per curiam); United States V.
Piggie, 316 F.3d 789 (CAS 2003); United States
V. Toliver, 351 F.3d 423 (CA9 2003); United
States V. Mendez-Zamora, 296 F.3d 1013 (CA10
2002); United States v. Sanchez, 269 F.3d 1250
(CAI1 2001); United States v. Fields, 346 U.S.
App. D.C. 226, 251 F.3d 1041 (CADC 2001);
State V. Dills, 336 Ore. 158, 82 P.3d 593 (2003);
State V. Gore. 143 Wn.2d 288, 21 P.3d 262
(2001); State v. Lucas, 353 N.C. 568, 548 S.E.2d
712 (2001); State y. Dean, 2003 Minn. App.
LEXIS 686, No. C4-02-1225, 2003 WL 21321425
(Minn. Ct. App., June 10, 2003) (unpublished
opinion). Thus, there is no map of the uncharted

territory blazed by today's unprecedented

holding.

[***43]
Il

Washington's Sentencing Reform Act did not alter
the statutory maximum sentence to which petitioner was
exposed. See Wash. Rev. Code Ann. § 9A.40.030 (2003)
(second degree kidnaping class B felony since 1975); see
also State v. Pawling, 23 Wn. App. 226, 228-229, 597
P.2d 1367, 1369 (1979) (citing second degree

k dnapping provision as existed in 1977). Petitioner was
informed in the charging document, his plea agreement,
and during his plea hearing that he faced a potential
statutory maximum of 10 years in prison. App. 63, 66,
76. As discussed above, the guidelines served due
process by providing notice t> petitioner of the
consequences of his acts; they vindicated his jury trial
right by inio.ming him of the stakes of risking trial; they
served equal protection by ensuring petitioner that
invidious characteristics such as race would not impact

his sentence.

Given these observations, it is difficult for me to
discern what principle besides doctrinaire formalism
actually motivates today's decision. The majority chides
the Apprendi dissenters for preferring a nuanced
interpretation of the Due Process Clause and Sixth
Amendment jury trial guarantee that [***44] would
generally defer to legislative labels while acknowledging
the existence of constitutional constraints-what the
majority calls the “the law must not go [**425] too far"
approach. Ante, at , 159 L Ed. 2d, at 416 (emphasis
deleted). If indeed the choice is between adopting a
balanced case-by-casc approach that takes into
consideration the values underlying the Bill ofRights, as
well as the history of a particular sentencing reform law,
and adopting a :gid rule that destroys everything in its
path, 1 will choose the former. See Apprendi, 530 U.S.,
at 552-554, 147 L Ed. 2d 435, 120 S. Ct. 2348
(O'Connor, J., dissenting) ("Because | do not believe that
the Court's 'increase in the maximum penalty’ rule is
required by the Constitution, | would evaluate New
Jersey's sentence-enl mcement statute by analyzing the
factors we have examined in past cases" (citation
omitted)).

[*2548] But even were one to accept formalism as
a principle worth vindicating for its own sake, it would
not explain Apprendi's, or today's, result. A rule of
deferring to legislative labels has no less formal
pedigree. It would be more consistent with our decisions
leading up to Apprendi, see Almendarez-Torres V. United
States. 523 U.S. 224, 140 L. Ed. 2d 350, 118 S. Ct. 1219
(1998) [***45] (fact of prior conviction not an element
of aggravated recidivist offense); United States v. Watts,
519 U.S. 148, 136 L Ed. 2d 554, 117 S. Ct. 633 (1997)
(per curiam) (acquittal of offense no bar to consideration
of underlying conduct for purposes of guidelines
enhancement); Witte v. United States, 515 U.S. 389, 132
L. Ed. 2d 351, 115 S. Ct. 2199 (1995) (no double
jeopardy bar against consideration of uncharged conduct
in imposition of guidelines enhancement): Wwalton V.
Arizona, 497 U.S. 639, 111 L Ed. 2d 511, 110 S. Ct.
3047 (1990) (aggravating factors need not be found by a
jury in capital case); Mistretta v. United States, 488 U.S.
361, 102 L Ed. 2d 714, 109 S. Ct. 647 (1989) (Federal
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Sentencing Guidelines do not violas separation of
powers); McMillan v. Pennsylvania, 477 US. 79, 91 L
Ed. 2d 67, 106 S. Ct. 2411 (1986) (tacts increasing
mandatory minimum sentence ar<- ot necessarily
elements); and it would vest prmjry authority for
defining crimes in the political branches, where it
belongs. Apprendi, supra, at 523-554, 147 L Ed. 2d
435, 120 S. Ct. 2348 (O'Connor, J., dissenting). It also
would be easier to administer than the majority's rule,
inasmuch as courts would not be f reed to look behind
statutes and regulations to determine whether a particular
fact does [***46] or does not increase the penalty to
which a defendant was exposed.

The majority is correct that rigid adherence to such
an approach could conceivably | roduce absurd results,
ante, at ___, 159 L. Ed. 2d, at 415; but, as today's
decision demonstrates, rigid adhc cnee to the majority's
approach does and will continue ,0 produce results that
disserve the very principles the majority purports to
vindicate. The prc-Appren... rule of deference to the
legislature retains a built-in political check to prevent
lawmakers from shifting the prosecution for crimes to
the penalty phase proceedings of le. ser included and
easier-to-prove offenses-e.g., the majority's
hypothesized prosecution of murder in the guise of a
traffic offense sentencing proceeding. Ante, at , 159
L Ed 2d, at 415. There is no similar check, however, on
application of the majority's "‘any fact that increases the
upper bound ofjudicial discretion™ by courts.

The majority claims the mantle of history and
original intent. But as | have explained elsewhere, a
handful [**426] of state decisions in tie mid-I*lh
century and a criminal procedure treatise have little if
any persuasive value as evidence of what the Framers of
the Federal Constitution intended [***47] in the late
18th century. See Apprendi, 530 U.S., at 525-528, 147
L. Ed. 2d 435, 120 S. Ct. 2348 (O'Connor, J,, dissenting).
Because broac judicial sentencing discretion was foreign
to the Framers, id., at 478-479, 147 L. Ed. 2d 435, 120 S.
Ct. 2348 (citing J. Archbold, Pleading and Evidence in
Criminal Cases 44 (15th ed. 1862)), they were never
faced with the constitutional choice between submitting
every fact that increases a sentence to the jury or vesting
the sentencing judge with broad discretionary authority
to account for differences in offenses and offenders.

v

A

The consequences of today's decision will bt as far
reaching as they are disturbing. Washington's sentencing
system is by no means unique. Numerous other States
have enacted guidelines systems, as has the Fedetal
Government. See, €.9., [*2549] Alaska Stat. §
12.55.155 (2003); Ark. Code Ann. § 16-90-804 (Supp.

2003); Fla. Stat. § 921.0016 (2003); Kan. Stat. Ann. §
21-4701 el seq (2003); Mich. Comp. Laws Ann. 8§ 769.34
(West Supp. 2004); Minn. Stat. § 244.10 (2002); N. C.
Gen. Stat. § 15A-1340.16 (Lexis 2003); Ore. Admin.
Rule § 213-C08-0001 (2003); 204 Pa. Code § 303 el
seq. (2004), reproduced following 42 Pa. Cons. Stat.
Ann. § 9721 (Purden [***48] Supp. 2004); 18 US.C. §
3553; [18 USCS § 3553] 28 U.S.C § 991 et seq. [28
USCS 8 8 991 et seq.). Today's decision casts
constitutional doubt over them all and, in so doing,
threatens an untold number of criminal judgments.
Every sentence imposed under such guidelines in cases
currently pending on direct appeal is in jeopardy. And,
desp. e the fact that we hold in Schriro v Summerlin. 542
U.S. , 159 L Ed. 2d 442, 124 S. Ct. 2519, that Ring
(and afortiori Apprendi) does not apply retroactively on
habeas review, all criminal sentences imposed under the
federal and state guidelines since Apprendi was decided
in 2000 arguably remain open to collateral attack. See
Teague v. Lane, 489 U.S. 288, 301, 103 L Ed. 2d 334.
109 S. Ct. 1060 (1989) (plurality opinion) ("[A] care
announces a new rule if the result was not dictated by
precedent existing at the time the defendant's conviction

became final"). n2

n2 The numbers available from the federal
system alone are staggering. On March 31, 2004,
there were 8,320 federal criminal appeals pending
in which the defendant's sentence was at issue.
Memorandum from Carl Schlesinger,
Administrative Office of the United States
Courts, to Supreme Court Library (June 1, 2004)
(available in Clerk of the Courts case file).
Between June 27, 2000, when Apprendi was
decided, and March 31, 2004, there have been
272,191 defendants sentenced in federal court.
Memorandum, supra. Given that nearly all
federal sentences are governed by the Federal
Sentencing Guidelines, the vast majority of these
cases are Guidelines cases.

[***49]

The practical consequences for trial courts, starting
today, will be equally unsettling: How are courts to mete
out guidelines sentences? Do courts apply the guidelines
as to mitigating factors, but not as to aggravating factors?
Do they jettison the guidelines altogether? The Court
ignores the havoc it is about to wreak on trial courts
across the country.

B

It is no answer to say that today's [**427] opinion
impacts only Washington’s scheme and not others, such
as, for example, the Federal Sentencing Guidelines. See
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ante, at ,n9, 159 L Ed. 2d, at 415 ("The Federal
Guidelines are not before us, and we express no opinion
on them"); cf. Apprendi, supra, at 496-497, 147 L Ed.
2d 435, 120 S. Ct. 2348 (claiming not to overrule
Walton, supra, soon thereafter olerruled in Ring"™,
Apprendi, supra, at 497, n 21, 147 L. Ed. 2d 435, 120 S.
Ct. 2348 (reserving question of Federal Sentencing
Guidelines). The fact that the Federal Sentencing
Guidelines are promulgated by an administrative agency
nominally located in the Judicial Branch is irrelevant to
the majority's reasoning. The Guidelines have the force
of law, see Stinson v. United States, 508 U.S. 36, 123 L.
Ed. 2d 598, 113 S. Ct. 1913 (1993)\ and Congress has
unfettered control to reject or accept [***50] any
particular guideline, Mistretta, 488 U.S.. at 393-394, 102

L Ed. 2d 714, 109 S. Ct. 647.

The structure of the Federal Guidelines likewise
does not, as the Government hrif-heartedly suggests,
provide any grounds for distinction. Brief for United
States as Amicus Curiae 27-29. Washington's scheme is
almost identical to the upward dt parture regime
established by 18 U.S.C. § 3553(a) [18 USCS §
3553(b)] and implemented in USSG § 5K2.0. If
anything, the structural differences that do exist make the
Federal Guidelines more vulnerable to attack. The
provision struck down here prc ides for an increase in
the upper bound of the presumptive [*2550] sentencing
range if the sentencing court finds, "“considering the
purpose of [the Act], that there are substantial and
compelling reasons justifying an ex eptional sentence.”
Wash, Rev. Code Ann. § 9.94A.1.0 (2000). The Act
elsewhere provides a nonexha jstive list of aggravating
factors that satisfy the definition. 8§ 9.94A.390. The
Court flatly rejects respondents argument that such soft
constraints, which still allov’ Washington judges to
exercise a substantial amount of discretion, survive
Apprendi. Ante, at - ,159 L Ed. 2d, at 414-
415. This suggests that the hard constraints [***51]
found throughout chapters 2 and 3 of the Federal
Sentencing Guidelines, which require an increase in the
sentencing range upon specified factual findings, will
meet the same fate. See, e.g., USSG § 2K2.l (increases
in offense level for firearms offenses based on number of
firearms involved, whether possession was in connection
with another offense, whether the firearm was stolen); §
281.1 (increase in offense level for financial crimes
based on amount of money involved, number of victims,
possession of weapon); $ 3C1l.1 (general increase in
offense level for obstruction ofjustice).

Indeed, the ‘"extraordinary sentence" provision

struck down today is as inoffensive to the holding of
Apprendi as a regime of guided discretion could possibly
be. The list of facts that justify an increase in the range

is nonexhaustive. The Slate's "real facts" doctrine

precludes reliance by sentencing courts upon u Jts that
would constitute the elements of a different or
aggravated offense. See Wash. Rev. Code Ann. §
9.94/\.370(2) (2000) (codifying "real facts" doctrine). If
the Washington scheme does not comport with the
Constitution, it is hard to imagine a guidelines scheme
that would.
* [***52] * %

W hat | have feared most has now [**428] come to
pass; Over 20 years of sentencing reform are all but lost,
and tens of thousands of criminal judgments are in
jeopardy. Apprendi, 530 U.S., at 549-559, 147 L Ed. 2d
435, 120 S. Ct. 2348 (O'Connor, J., dissenting); Ring,
536 U.S.. at 619-621, 153 L F.d. 2d 556, 122 S. Ct. 2428
(O'Connor, J., dissenting). |respectfully dissent.

Justice Kennedy, with whom Justice Breyer joins,

dissenting.

The majority opinion does considerable damage to
our laws and to the administration of the criminal justice
system for all the reasons well stated in Justice
O'Connor's dissent, plus one more: The Court, in my
respectful submission, disregards the fundamental
principle under our constitutional system that different
branches of goveinment "converse with each other on
matters of vital common interest.” Mistretta v. United
States, 488 U.S. 361, 408, 102 L Ed. 2d 714, 109 S. Ct.
647 (1989). As the Court in Mistretta explained, the
Constitution establishes a system of government that
presupposes, not just "fautonomy'™ and "separateness,"’
but also "'interdependence™ and "reciprocity.” Id., at
381, 102 L Ed. 2d 714, 109 S. Ct. 647 (quoting
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
635, 96 L Ed. 1153, 72 S. Ct. 863 (1952) [***53]
(Jackson, J., concurring)). Constant, constructive
discourse between our courts and our legislatures is an
integral and admirable part of the constitutional design.
Case-by-case judicial determinations often yield
intelligible patterns that can be refined by legislatures
and codified into statutes or rules as general standards.
As these legislative enactments are followed by
incremental judicial interpretation, the legislatures may
respond again, and the cycle repeats. This recurring
dialogue, an essential source for the elaboration and the
evolution of the law, is basic constitutional theory in

action.

[*2551] Sentencing guidelines are a prime example
of this collaborative process. Dissatisfied with the wide
disparity in sentencing, participants in the criminal
justice system, including judges, pressed for legislative
reforms. In response, legislators drew from these
participants' shared experiences and enacted measuies to
problems, which, as Ju (ice O'Connor
sometimes rise to the level of a

correct the
explains, could
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constitutional injury. As Mistretta recognized, this
interchange among different actors in the constitutional
scheme is consistent with the Constitution's structural

protections. [***54]

To be sure, this case concerns the work of a state
legislature, and not of Congress, if anything, however,
this distinction counsels even greater judicial caution.
Unlike Mistretta, the case here implicates not just the
collective wisdom of legislators on the other side of the
continuing dialogue over fair sentencing, but also the
interest of the States to serve as laboratories for
innovation and experiment. See New State Ice Co. v.
Liebmann, 285 U.S. 262. 311, 76 L Ed. 747, 52 S. Ct.
371 (1932) (Brandeis, J., dissenting). With no apparent
sense of irony that the effect of today's decision is the
destruction of a sentencing scheme devised by
democratically elected legislators, the majority shuts
down alternative, nonjudicial, sources of ideas and
experience. It does so under a faintly disguised distrust
of judges and their purported usurpation of the jury's
function in criminal trials. It tells [**429] not only trial
judges who have spent years studying the problem but
also legislators who have devoted valuable time and
resources "calling upon the accumulated wisdom and
experience of the Judicial Branch on a matter
uniquely within the ken of judges,” Mistretta. supra, at
412. 102 L Ed. 2d 714. 109 S. Ct. 647, that [***55]
their efforts and judgments were ali for naught.
Numerous States that have enacted sentencing guidelines
similar to the one in Washington State are now
commanded to scrap everything and start over.

If the Constitution required this result, the majority's
decision, while unfortunate, would at least be
understandable and defensible. As Justice O'Connor's
dissent demonstrates, however, this is simply not the
case. For that reason, and because the Constitution does
not prohibit the dynamic and fruitful dialogue between
the judicial and legislative branches of government that
has marked sentencing reform on both the state and the
federal levels for more than 20 years, | dissent.

Justice Breyer, with whom Justice O'Connor joins,

dissenting.

The Court makes clear that it means what it said in
Apprendi v. New Jersey, 530 U.S. 466, 147 L Ed. 2d
435, 120 S. Ct. 2348 (2000). In its view, the Sixth
Amendment says that "any fact that increases the penalty
for a crime beyond the prescribed statutory maximum
must be submitted to a jury."' Ante, at , 159 L. Ed.
2d, at 412 (quoting Apprendi, supra, at 490, 147 L Ed.
2d 435, 120 S. Ct. 2348). '"[Plrescribed statutory
maximum™ means the penalty that the relevant statute
authorizes "solely on [***56] the basis of the facts
reflected in the jury verdict." Ante, at , 159 L Ed.

2d, at 413 (emphasis deleted). Thus, a jury must find,
not only the facts that make up the crime of which the
offender is charged, but also all (punishment-increasing)
lacts about the way in which the offender carried out that

crime.

It is not difficult to understand the impulse that
produced this holding. Imagine a classic example-a
statute (or mandatory sentencing guideline) that provides
a 10-year sentence for ordinary bank robbery, but a 15-
year sentence for bank robbery committed with a gun.
One might ask why it should matter for jury trial
purposes [*2552] whether the statute (or guideline)
labels the gun’s presence (a) a sentencing fact about the
way in which the offender carried out the lesser crime of
ordinary bank robbery, or (b) a factual element of the
greater crime of bank robbery with a gun? If the Sixth
Amendment requires a jury finding about the gun in the
latter circumstance, why should it not also require a jury
to find the same fact in the former circumstance? The
two sets of circumstances are functionally identical. In
both instances, identical punishment follows from
identical factual findings [***57] (related to, e.g., a
bank, a taking, a thing-of-value, force or threat of force,
and a gun). The only difference between the two
circumstances concerns a legislative (or Sentencing
Commission) decision about which label ("sentencing
fact" or "element of a greater crime") to affix to one of
the facts, namely, the presence of the gun, that will lead
to the greater sentence. Given the identity of
circumstances apart from the label, the [**430] jury's
traditional factfinding role, and the law's insistence upon
treating like cases alike, why should the legislature’s
labeling choice make an important Sixth Amendment

difference?

The Court in Apprendi, and now here, concludes that
it should not make a difference. The Sixth Amendment's
jury trial guarantee applies similarly to both. 1 agree
with the majority's analysis, but not with its conclusion.
That is to say, | agree that, classically speaking, the
difference between a traditional sentencing factor and an
element of a greater offense often comes down to a
legislative choice about which label to affix. But |
cannot jump from there to the conclusion that the Sixth
Amendment always requires identical treatment of the
two scenarios. That [***58] jump is fraught with
consequences that threaten the fairness of our traditional
criminal justice system; it distorts historical sentencing
or criminal trial practices; and it upsets settled law on
which legislatures have relied in designing punishment
systems.

The Justices who have dissented from Apprendi

have written about many of these matters in other
opinions. See 530 U.S., at 523-554, 147 L Ed. 2d 435.
120 S. Ct. 2348 (O'Connor, J., dissenting); id., at 555-
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566. 147 L Ed. 2d 435, 120 S. Ct. 2348 (Breyer, J..
dissenting); Harris v. United States, 536 U.S. 54j, 549-
550. 556-569, 153 L Ed. 2d 524, 122 S. Ct. 2406 (2002)
(Kennedy, J.); id., at 569-572, 153 L Ed. 2d 524, 122 S.
Ct. 2406 (Breyer, J., concurring in part and concurring in
judgment); Jones v. United States, 526 U.S. 227, 254,
264-272, 143 L Ed. 2d 3U, 119 S. Ct. 1215 (1999)
(Kennedy, J., dissenting); Monge v. California, 524 U.S.
721, 728-729, 141 L Ed. 2d 615, 118 S. Ct. 2246 (1998)
(OConnor, J.); McMillan v. Pennsylvania, 477 U.S. 79,
86-91, 91 L Ed. 2d 67, 106 S. Ct. 2411 (1986)
(Rehnquist, C. J.). At the risk of some repetition, 1shall
set forth several of the most important considerations
here. They lead me to conclude that | must again dissent.

The majority ignores the adverse consequences
inherent in its conclusion. [***59] As a result of the
majority's rule, sentencing must now take one of three
forms, each of which risks either impracticality,
unfairness, or harm to the jury trial right the majority
purports to strengthen. This circumstance shows that the
majority's Sixth Amendment interpretation cannot be

right.
A

A first option for legislators is to create a simple,
pure or nearly pure "charge offense" or "determinate"
sentencing system. See Breyer, The Federal Sentencing
Guidelines and the Kev Compromises upon Which They
Rest, [*2553] 17 Hofstra L. Rev. 1, 8-9 (1988). In such
a system, an indictment would charge a few facts which,
taken together, constitute a crime, such as robbery.
Robbery would carry a single sentence, say, five years'
imprisonment. And every person convicted of robbery
would receive that sentence--just as, centuries ago,
everyone convicted of almost any serious crime was
sentenced to death. See, eg., Lillquist. The Puzzling
Return of Jury Sentencing: Misgivings About Apprendi,
82 N. C. L. Rev. 621, 630 (2004).

Such a system assures uniformity, but at intolerable
costs. First, simple determinate sentencing systems
impose [**431] identical punishments on [***60]
people who committed their crimes in very different
ways. When dramatically different conduct ends up
being punished the same way, an injustice has taken
place. Simple determinate sentencing has the virtue of
treating like cases a'ike, but it simultaneously fails to
treat different cases differently. Some commentators
have leveled this charge at sentencing guideline systems
themselves. See, e.g., Schulhofer, Assessing the Federal
Sentencing Process: The Problem Is Uniformity, Not
Disparity, 29 Am. Crim. L. Rev. 833, 847 (1992) (arguing
that the "most important problem under the [Federal]
Guidelines system is not too much disparity, but rather

excessive uniformity” and arguing for adjustments,
including elimination of mandatory minimums, to make
the Guidelines system more responsive to relevant
differences). The charge is doubly applicable to simple
"pure charge"” systems that permit no departures from the
prescribed sentences, even in extraordinary cases.

Second, in a world of statutorily fixed mandatory
sentences for many crimes, determinate sentencing gives
prosecutors to manipulate
Prosecutors

tremendous power to
sentences through their choice of charges.
can [***61] simply charge, or threaten to charge,
defendants with crimes bearing higher mandatory
sentences. Defendants, knowing that they will not have a
chance to argue for a lower sentence in front of ajudge,
may plead to charges that they might otherwise contest.
Considering that most criminal cases do not go to trial
and resolution by pica bargaining is the norm, the rule of
Apprendi, to the extent it results in a return to
determinate sentencing, threatens serious unfairness. See
Bibas, Judicial Fact-Finding and Sentence Enhancements
in a World of Guilty Pleas, 110 Yale L J. 1097. 1100-
1101 (2001) (explaining that the rule of Apprendi hurts
defendants by depriving them of sentencing hearings,
"the only hearings they were likely to have"; forcing
defendants to surrender sentencing issues iike drug
quantity when they agree to the plea; and transferring

power to prosecutors).
B

A second option for legislators is to return to a
system of indeterminate sentencing, such as California
had before the recent sentencing reform movement. See
Payne v. Tennessee, 501 U.S. 808, 820, 115 L Ed 2d
720, 111 S Ct. 2597 (1991) ("with the increasing
importance of probation, as opposed to imprisonment,
[***62] as a part of the penological process, some States
such as California developed the ‘indeterminate
sentence,” where the time of incarceration was left almost
entirely to the penological authorities rather than to the
courts™); Thompson, Navigating the Hidden Obstacles to
Ex-Offender Reentry, 45 Boston College L. Rev. 255,
267 (2004) ("In the late 1970s, California switched from
sentencing scheme to
Under

an indeterminate criminal
determinate sentencing” (footnote omitted)).
indeterminate systems, the length of the sentence is
entirely or almost entirely within the discretion of the
judge or of the parole board, which typically has broad
[*2554] power to decide when to release a prisoner.

When such systems were in vogue, they were
criticized, and rightly so, for producing unfair disparities,
including race-based disparities, in the [**432]
punishment of similarly situated defendants. See, e.g.,
ante, at __ - 159 L Ed. 2d, at 420-421

(O'Connor, J., dissenting) (citing sources). The length of
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time a person spent in prison appeared to depenu on
"what the judge ate for breakfast" on the day of
sen'‘encing, on which judge you got, or on other factors
that should not have made a difference to the length of
the sentence. See Breyer, [***63] supra, at ___ -

159 L. Ed. 2d, at 431 (citing congressional and
expert studies indicating that, before the United States
Sentencing Corn-mission Guidelines were promulgated,
punishments for identical crimes in the Second Circuit
ranged from 3 to 20 years' imprisonment and that
sentences varied depending upon region, gender of the
defendant, and race of the defendant). And under such a
system, the judge could vary the sentence greatly based
upon his findings about how the defendant had
committed the crime-findings that might not have been
made by a "preponderance of the evidence,” much less
"beyond a reasonable doubt.” See McMillan, 477 U.S., at
91, 91 L Ed. 2d 67, 106 S. Ct. 2411 ("Sentencing courts
have traditionally heard evidence and found fac's without
any prescribed burden of proof at all* (citing Williams v.
New York, 337 U.S. 241, 93 L Ed. 1337, 69 S. Ct. 1079

(1949))).

Returning to such a system would diminish the
"'reason'™ the majority claims it is trying to uphold. Ante,
at _, 159 L. Ed. 2d, at 412 (quoting 1 J. Bishop,
Criminal Procedure 8§ 87. p 55 (2d cd. 1872)). It also
would do little to "ensur[e] [the] control" of what the
majority calls "the peop![c,]" i.e., the jury, "in the
judiciary,"” ante, at , 159 L. Ed. 2d, at 415, since "the
peoplfej” [***64] would only decide the defendant's
guilt, a finding with no effect on the duration of the
sentence. While "the judge's authority to sentence"
would forinall> derive from the jury’s verdict, the jury
would exercise little or no control over the sentence
itself. Ante, at____ , 159 L. Ed. 2d, at 415. Itis difficult
to see how such an outcome protects the structural
safeguards the majority claims to be defending.

Cc

A third option is that which the Court seems to
believe legislators will in fact take. That is the option of
retaining structured schemes that attempt to punish
similar conduct similarly and different conduct
differently, but modifying them to conform to Apprendi's
dictates. Judges would be able to depart downward from
presumptive sentences upon finding that mitigating
factors were present, but would not be able to depart
upward unless the prosecutor charged the aggravating
fact to a jury and proved it beyond a reasonable doubt.
The majoritv argues, based on the single example of
Kansas, that most legislatures will enact amendments
along these lines in the face of the oncoming Apprendi
train. Sec ante, at - ,159 L Ed. 2d, at 417
(citing State V, Gould, 271 Kan. 394, 404-414, 23 P.3d
SOI, 809-814 (2001)\ [***65] Act of May 29. 2002, ch.

170, 2002 Kan. Sess. Laws pp 1018-1023 (codified at
Kan. Stat. Ann. § 21-4718 (2003 Cum. Supp.)); Brief for
Kansas Appellate Defender Office as Amicus Curiae 3-
7). Itis therefore worth exploring how this option could
work in practice, as well as the assumptions on which it

depends.
[**433] |

This option can be implemented in one of two ways.
The first way would be for legislatures to subdivide each
crime into a list of complex crimes, each of which would
be defined to include commonly found sentencing factors
such as drug quantity, type [*2555] of victim, presence
of violence, degree of injury, use of gun, and so on. A
legislature, for example, might enact a robbery statute,
modeled on robbery sentencing guidelines, that increases
punishment depending upon (1) the nature of the
institution robbed, (2) the (a) presence of, (b)
brandishing of, (c) other use of, a firearm, (3) making of
a death threat, (4) presence of (a) ordinary, (b) serious,
(c) permanent or life threatening, bodily injury, (5)
abduction, (6) physical restraint, (7) taking of a firearm,
(8) taking of drugs, (9) value of property loss, etc. Cf.

United States Sentencing Commission, Guidelines
Manual [***66] 8§ 2B3.1 (Nov. 2003) (hereinafter
USSG).

This possibility is, of course, merely a highly
calibrated form of the "pure charge" system discussed in
Part I-A, supra. And it suffers from some of the same
defects. The prosecutor, through control of the precise
charge, controls the punishment, thereby marching the
sentencing system directly away from, not toward, one
important guideline goal: rough uniformity  of
punishment for those who engage in roughly the same
real criminal conduct. The artificial (and consequently
unfair) nature of the resulting sentence is aggravated by
the fact that prosecutors must charge all relevant facts
about the way the crime was committed before a
presentence investigation examines the criminal conduct,
perhaps before the trial itself, i.e., before many of the
facts relevant to punishment are known.

This "complex charge offense” system also

prejudices defendants who seek trial, for it can put them
in the untenable position of contesting material
aggravating facts in the guilt phases of their trials.
Consider a defendant who is charged, not with mere
possession of cocaine, but with the specific offense of
possession of more ttian 500 grams of cocaine. [***67]
Or consider a defendant charged, not with murder, but
with the new crime of murder using a machete. Or
consider a defendant whom the prosecution wants to
claim was a "supervisor," rather than an ordinary gang
member. How can a Constitution that guarantees due
process put these defendants, as a matter of course, in the
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position of arguing. "1 did not sell drugs, and if I did. |
did not sell more than 500 grams" or, "I did not kill him,
and if I did, 1did not use a machete,"” or "l did not engage
in gang activity, and certainly not as a supervisor" to a
single jury? See Apprendi, 530 U.S., at 557-558, 147 L
Ed. 2d 435, 120 S. Ct. 2348 (Breyer, J., dissc ting);
Mange, 524 U.S,, at 729, H1 L Ed. 2d 615, 118 S. Ct.
2246. The system can tolerate this kind of probL.n up to
a point (consider the defendant who wants to argue
innocence, and, in the alternative, second-degree, not
first-degree, murder). But a rereading of the many
distinctions made in a typical robbery guideline, see
supra, at . 159 L Ed. 2d, at 433, suggests that an
effort to incorporate any real set of guidelines in a
complex statute would reach well beyond that point.

The majority announces that there really is no
problem here because "States may continue to offer
judicial [***68] [**434] factfinding as a matter of
course to all defendants who plead guilty" and
defendants may “stipulate] to the relevant facts or
consen[t| to judicial factfinding." Ante, at , 159 L
Ed. 2d, at 418. The problem, of course, concerns
defendants who do not want to plead guilty to those
elements that, until recently, were commonly thought of
as sentencing factors. As to those defendants, the
fairness problem arises because States may .ery well
decide that they will not permit defendants to carve
subsets of facts out of the new, Apprendi-required 17-
element robbery crime, seeking a judicial determination
as to some of those facts and a jury determination as to
others. Instead, States may simply require defendants to
plead guilty [*2556] to all 17 elements or proceed with a
(likely prejudicial) trial on all 17 elements.

The majority does not deny that States may make
this choice; it simply fails to understand why any State
would want to exercise it. Ante, at ,n 12. 159 L. Ed.
2d, at 418. The answer is, as | shall explain in a
moment, that the alternative may prove too expensive
and unwieldy for States to provide. States that offer
defendants the option of judicial factfinding as to some
facts (i.e., sentencing facts), [***69] say, because of
fairness concerns, will also have to offer the defendant a
second sentencing jury-just as Kansas has done. |
therefore turn to that alternative.

2

The second way to make sentencing guidelines
Apprendi-compUarl would be to require at least two
juries for each defendant whenever aggravating facts are
present: one jury to determine guilt of the crime charged,
and an additional jury to try the disputed facts that, if
found, would aggravate the sentence. Our experiei e
with bifurcated trials in the capital punishment context

suggests that requiring them  for run-of-the-mill

sentences would be costly, both in money and in judicial
time and resources. Cf. Kozinski & Gallagher, Death:
The Ultimate Run-On Sentence. 46 Case W. Res. L Rev.
1. 13-15, and n 64 (1995) (estimating the costs of each
capital case at around $1 million more than each
noncapital case); Tabak, How Empirical Studies Can
Affect Positively the Politics of the Death Penalty, 83
Cornell L Rev. 1431, 1439-1440 (1998) (attributing the
greater cost of death penalty cases in part to bifurcated
proceedings). In the context of noncapital crimes, the
potential need for a second [***70] indictment alleging
aggravating facts, the likely need for formal evidentiary
rules to prevent prejudice, and the increased difficulty of
obtaining relevant sentencing information, all will mean
greater complexity, added cost, and further delay. See
Part V, infra. Indeed, cost and delay could Ilead
legislatures to revert to the complex charge offense
system described in Part I-C-1, supra.

The majority refers to an amicus curiae brief filed
by the Kansas Appellate Defender Office, which
suggests that a two Jury system has proved workable in
Kansas. Ante, at -, 159 L Ed. 2d, at 417.
And that may be so. But in all likelihood, any such
workability reflects an uncomfortable fact, a fact at
which the majority hints, ante, at , 159 L. Ed. 2d, at
417-418, but whose constitutional implications it does
not seem to grasp. The uncomfortable fact that could
make the system seem workable-even desirable [**435]
in the minds of some, including defense attorneys-is
called "plea bargaining.” See Bibas, 110 Yale L J., at
1150, and n 330 (reporting that in 1996, fewer than 4%
of adjudicated state felony defendants have jury trials,
5% have bench trials, and 91% plead guilty). See ilso
ante, at 159 L Ed. 2d, at 418 (making [***71]
clear that plea bargaining applies). The Court can
announce that the Constitution requires at least two jury
trials for each criminal defendant-one for guilt, another
for sentencing-but only because it knows full well that
more than 90% of defendants will not go to trial even
once, much less insist on two or more trials.

What will be the consequences of the Couit's
holding for the 90% of defendants who do not go to trial?
The tmthful answer is that we do not know. Some
defendants may receive bargaining advantages if the
increased cost of the "double jury trial" guarantee makes
prosecutors more willing to cede certain sentencing
issues to the defense. Other defendants may be hurt if a
"single-jury-decides-all" approach makes them more
reluctant to risk a trial-perhaps because they want to
argue [*2557] that they did not know what was in the
cocaine bag, that it was a small amount regardless, that
they ere unaware a confederate had a gun, etc. See
Bibas, 110 Yale L J., at 1100 ("Because for many
defendants going to trial is not a desirable option, they
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are left without any real hearings at all"); id., at 1151
("The trial right does little good when [***72] most
defendants do not go to trial™).

At the least, the greater expense attached to trials
and their greater complexity, tal.en together in the
context v/f an overworked criminal justice system, will
likely mean, other things being equal, fewer trials and a
greater reliance upon pica bargaining-a system in which
punishment is set not b, judges or juries but by
advocates acting under bargaining constraints. At the
same time, the greater power of the prosecutor to control
the punishment through the charge would likely weaken
the relation between real conduct and real punishment as
well. Sec, e.g., Schulhofer, 29 Am. Crim. L Rev., at 845
(estimating that evasion of the proper sentence under the
Federal Guidelines may now occur in 20%-35% of all
guilty plea cases). Even if the Court's holding does not
further embed plea-bargaining practices (as | fear it will),
its success depends upon the existence of present
practice. 1do not understand how the Sixth Amendment
could require a sentencing system that will work in
practice only if no more than a handful of defendants
exercise their right to ajury trial.

The majority’s only response is to state that
"bargaining [***73] over elements . .. probably favors
the defendant.” ante, at __ , 159 L. Ed. 2d, at 418,
adding that many criminal defense lawyers favor its
position, ante, at , 159 L. Ed. 2d, at 419. But the
basic problem is not one of "fairness” to defendants or,
for that matter, "fairness" to prosecutors. Rather, it
concerns the greater fairness of a sentencing system that
a more uniform correspondence between real criminal
conduct and real punishment helps to create. At a
minimum, a two-jury system, by preventing ajudge from
taking account of an aggravating fact without the
prosecutor’s acquiescence, would undercut, if not nullify,
legislative efforts to ensure through guidelines that
punishments [**43<>j reflect a convicted offender's real
criminal conduct, rather than that portion of the
offender's conduct that a prosecutor decides to charge

and prove.

Efforts to tie real punishment to real conduct are not
new. They are embodied in well-established pre-
guidelines sentencing practiccs-practices under which a
judge, looking at a presentence report, would seek to
tailor the sentence in significant part to fit the criminal
conduct in which the offender actually engaged. For
more than a century, questions of punishment (not those
of [***74] guilt or innocence) have reflected
determinations made, not only by juries, but also by
judges, probation officers, and executive parole boards.
Such truth-seeking determinations have rested upon both
adversarial and non-adversarial processes. The Court's
holding undermines efforts to reform these processes, for

it means that legislatures cannot both permit judges to
base sentencing upon real conduct and seek, through
guidelines, to make the results more uniform.

In these and other ways, the two-jury system would
work a radical change in pre-existing criminal law. It is
not surprising that this Court has never previously
suggested that the Constitution-outside the unique
context of the death penalty-might require bifurcated
jury-based sentencing. And it is the impediment the
Court's holding poses to legislative efforts to achieve that
greater systematic fairness that casts doubt on its
constitutional validity.

[*2558] D

Is there a fourth option? Perhaps. Congress and

state legislatures might, for example, rewrite their
criminal codes, attaching astronomically high sentences
to each crime, followed by long lists of mitigating facts,
which, for the most part, would consist of [***75] the
absence of aggravating facts. Apprendi 530 U.S., at
541-542, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (O'Connor,
J., dissenting) (explaining how legislatures can evade the
majority's rule by making yet another labeling choice).
But political impediments to legislative actior make such
rewrites difficult to achieve; and it is difficult to see why
the Sixth Amendment would require legislatures to
undertake them.

It may also prove possible to find combinations of,
or variations upon, my first three options. But | am
unaware of any variation that does not involve (a) the
shift of power to the prosecutor (weakening the
connection between real conduct and real punishment)
inherent in any charge offense system, (b) the lack of
uniformity inherent in any system of pure judicial
discretion, or (c) the complexity, expense, and increased
reliance on plea bargains involved in a "two-jury"
system. The simple fact is that the design of any fair
sentencing system must involve efforts to make practical
compromises among competing goals. The majority's
reading of the Sixth Amendment makes ihe effort to find
those compromises-already difficult-virtually

impossible.
I

The majority rests its conclusion in significant
[***76J part upon a claimed historical (and therefore
constitutional) imperative. According to the majority,
the rule it applies in this case is rooted in "longstanding
tenets of common-law criminal jurisprudence,"” ante, at

, 159 L Ed. 2d, at 412: that every accusation against
a [**437] defendant must be proved to a jury and that
™an accusation which lacks any particular fact which the
law makes essential to the punishment is ... no
accusation within the requirements of the common law,
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and it is no accusation in reason," ibid. (quoting Bishop,
Criminal Procedure 8 87, at 55). The historical sources
upon which the majority relies, however, do not compel
the result it reaches. See ante, at , .59 L Ed. 2d, at
425 (O'Connor, J.. dissenting); Apprendi, 530 U.S., at
525-528, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (O'Connor,
J., dissenting). The quotation from Bishop, to which the
majority attributes great weight, stands for nothing more
than the "unremarkable proposit:on” that where a
legislature passes a statute setting forth heavier penalties
than were available for committing a common-law
offense and specifying those facts that triggered the
statutory penalty, "a defendant could receive the greater
statutory punishment only if the indictment expressly
[***77] charged and the prosecutor proved the facts that
made up the statutory offense, as opposed to simply
those facts that made up the common-law offense.” Id.,
at 526. 147 L Ed. 2d 435, 120 S. Ct. 2348 (O'Connor, J.,
dissenting) (characterizing a similar statemeni of the law
in J. Archbold, Pleading and Evidence in Criminal Cases

51. 18d (15th ed. 1862)).

This is obvious when one considers the problem that
Bishop was addressing. He provides as an example
"statutes whereby, vhen [a common-law crime] is
committed with a particular intent, or with a particular
weapon, or the like, it is subjected to a particular
corresponding punishment, heavier than that for" the
simple common-law offense (though, of course, his
concerns were not "limited to that example,” ante, at

- n5 159 L Ed. 2d, at 412-413. Bishop,
supra, § 82, at 51-52 (discussing the example of
common assault and enhanced-assault statutes, e.g.,
"assaults committed with the intent to rob"). That
indictments historically had to charge all of the
statutorily labeled elements [*2559] of the offense is a
proposition on which all can agree. See Apprendi, supra,
at 526-527, 147 L Ed. 2d 435, 120 S. Ct. 2348
(O'Connor, J, dissenting). See also J. Archbold,
Pleading and Evidence [***78] in Criminal Cases 44
(11th ed. 1849) ("[E]very fact or circumstance which is a
necessary ingredient in the offence must be set forth in
the indictment" so that "there may be no doubt as to the
judgment which should be given, if the defendant be
convicted"); 1 T. Starkie, Criminal Pleading 68 (2d ed.
1822) (the indictment must state "the criminal nature and
degree of the offence, which are conclusions of law from
the facts; and also the particular facts and circumstances
which render the defendant guilty of that offence").

Neither Bishop nor any other historical treatise
writer, however, disputes the proposition that judges
historically had discretion to vary the sentence, within
the range provided by the statute, based on facts not
proved at the trial. See Bishop, supra, § 85, at 54
("[WJithin the limits of any discretion as to the

punishment which the law may have allowed, the judge,
when he pronounces sentence, may suffer his discretion
to be influenced by matter shown in aggravation or
mitigation, not covered by the allegations of the
indictment"); K. Stith & J. Cabranes, Fear of Judging:
Sentencing Guidelines [**438] in the Federal Courts 9
(1998). The modem history of pre-guidelines [***79]
sentencing likewise indicates that judges had broad
discretion to set sentences within a statunry range based
on uncharged conduct. Usually, the judge based his or
her sentencing decision on facts gleaned from a
presentence report, which the defendant could dispute at
a sentencing hearing. In the federal system, for example.
Federal Rule of Criminal Procedure 32 provided that
probation officers, who are employees of the Judicial
Branch, prepared a presentence report for the judge, a
copy of which was generally given to the prosecution
and defense before the sentencing hearing. See Stith &
Cabranes, supra, at 79-80, 221, note 5. See also ante, at

159 L. Ed. 2d, at 420-421 (O<Connor, 1.,
dissenting) (describing the State of Washington's former
indeterminate sentencing law).

In this case, the statute provides that kidnaping may
be punished by up to 10 years' imprisonment. Wash.
Rev. Code Ann. 8 8 9A.40.030(3), 9A.20.021(l)(b)
(2000). Modern structured sentencing schemes like
Washington’s do not change the statutorily fixed
maximum penalty, nor do they purport to establish new
elements for the crime. Instead, they undertake to
structure the previously unfettered discretion of the
sentencing judge, channeling [***80] ana limiting his or
her discretion even within the statutory range. (Thus,
contrary to the majority's arguments, ante, at __ -

, 159 L Ed. 2d, at 417, kidnapers in the State of
Washington know that they risk up to 10 years'
imprisonment, but they also have the benefit of
additional information about how long-within the 10-
year maximum—their sentences are likely to be, based on
how the kidnaping was committed.)

Historical treati .es do not speak to such a practice
because it was not done in the 19th century. Cf. Jones,
526 U.S.. at 244, 143 L Ed. 2d 311, 119 S. Ct. 1215
("[Tjhe scholarship of which we are aware does not show
that a question exactly like this one was ever raised and
resolved in the period before the framing”). This makes
sense when one considers that, prior to the 19th century,
the prescribed penalty for felonies was often death,
which the judge had limited, and sometimes no, power to
vary. See Lillquist, 82 N. C. L. Rev., at 628-630. The
19th century saw a movement to a rehabilitative mode of
punishment in which prison terms became a norm,
shifting power to the juuge to impose a longer or shorter
term within the statutory maximum. See [*2560] ibid.
The ability of legislatures to guide [***81] the judge's
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discretion by designating presumptive ranges, while
allowing the judge to impose a more or less severe
penalty in unusual cases, was therefore never considered.
To argue otherwise, the majority must ignore the
significant differences between modem structured
sentencing schemes and the history on which it relies to
strike them down. And while the majority insists that the
historical sources, particularly Bishop, should not be
"limited" to the context in which they were written, ante,
at -__,n5 159 L Ed. 2d, at 412-413, it has
never explained why the Court must transplant those
discussions to the very different context of sentencing
schemes designed to structure judges' discretion within a
statutory sentencing range.

Given history's silence on the question of laws that
structure a judge's 1**439] discretion within the range
provided by the legislatively labeled maximum term, it is
not surprising that our modem, ptc-Apprendi cases made
clear that |legislatures could, within broad Ilimits,
distinguish between "sentencing facts" and "elements of
crimes.” See McMillan, 477 U.S.. at 85-88, 91 L Ed. 2d
67. 106 S. Ct. 2411. By their choice of label, legislatures
could indicate whether a judge or a jury must [***82]
make the relevant factual determination. History does
not preclude legislatures from making this decision.
And, as | argued in Part I, supra, allowing legislatures to
structure sentencing in this way has the dual effect of
enhancing and giving meaning to the Sixth Amendment's
jury trial right as to core crimes, while affording
additional due process to defendants in the form of
sentencing hearings before judges-hearings the
majority's rule will eliminate for many.

Is there a risk of unfairness involved in permitting
Congress to make this labeling decision? Of course. As
we have recognized, the "tail" of the sentencing fact
might "wa[g] the dog of the substantive offense.”
McMillan, supra, at 88, 91 L Ed. 2d 67, 106 S. Ct. 2411.
Congress might permit a judge to sentence an individual
for murder though convicted only of making an illegal
lane change. See ante, at , 159 L Ed. 2d, at 415
(majority opinion). But that is the kind of problem that
the Due Process Clause is well suited to cure. McMillan
foresaw the possibility that judges would have to use
their own judgment in dealing with such a problem; but
that is what judges are there for. And, as Part |, supra,
makes clear, the alternatives [***83] are worse--not
only practically, but, although the majority refuses to
admit it, constitutionally tis well.

Historic practice, then, does not compel the result
the majority reaches. And constitutional concerns

counsel the opposite.

The majority also overlooks important institutional
considerations. Congress and the States relied upon what
they believed was their constitutional power to decide,
within broad limits, whether to make a particular fact (a)
a sentencing factor or (b) an element in a greater crime.
They relied upon McMillan as guaranteeing the
constitutional validity of that proposition. They created
sentencing reform, an effort to change the criminal
justice system so that it reflects systematically not simply
upon guilt or innocence but also upon what should be
done about this now-guilty offender. Those efforts have
spanned a generation. They have led to state sentencing
guidelines and the Federal Sentencing Guideline system.
E.g.,, ante, at -, 159 L Ed. 2d, at 420-421
(O'Connor, J., dissenting) (describing sentencing reform
in the State of Washington). These systems are
imperfect and they yield far from perfect results, but |
cannot believe the Constitution forbids the state
legislatures [***84] and Congress to adopt such systems
and to try to improve them [*2561] over time. Nor can |
believe that the Constitution hamstrings legislatures in
the way that Justice O'Connor and | have discussed.

v

Now, let us return to the question | posed at the
outset. Why does the Sixth Amendment permit a jury
trial right (in respect to a particular fact) [**440] to
depend upon a legislative labeling decision, namely, the
legislative decision to label the fact a sentencing fact,
instead of an element ofthe crime? The answer is that the
fairness and effectiveness of a sentencing system, and the
related fairness and effectiveness of the criminal justice
system itself, depends upon the legislature's possessing
the constitutional authority (within due process limits) to
make that labelin0 decision. To restrict radically the
legislature’s power in this respect, as the majority
interprets the Sixth Amendment to do, prevents the
legislature from seeking sentencing systems tha: are
consistent with, and indeed may help to advance, the
Constitution's greater fairness goals.

To say this is not simply to express concerns about
fairness to defendants. It is also to express concerns
about the serious practical [***85] (or impractical)
changes that the Court's decision seems likely tc impose
upon the criminal process; about the tendency of the
Court's decision to embed further plea bargaining
processes that lack transparency and too often mean
nonuniform, sometimes arbitrary, sentencing practices;
about the obstacles t ,, Court's decision poses to
legislative efforts to bring about greater uniformity
between real criminal conduct and real punishment; and
ultimately about the limitations mat the Court imposes
upon legislatures' ability to make democratic legislative
decisions. W hatever the faults oi guidelines systems-
and there are many-they are more likely to find their
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cure in legislation emerging from the experience of, and
discussion among, all elements of the criminal justice
community, than in a virtually unchangeable

constitutional decision of this Court.

\Y%

Taken together these three sets of considerations,
concerning consequences, concerning history,
concerning institutional reliance, leave me where | was
in Apprendi, i.e., convinced that the Court is wrong.
Until now. | would have thought the Court might have
limited Apprendi so that its underlying principle would
not undo [***86] sentencing reform efforts. Today's
case dispels that illusion. At a minimum, the case sets

aside numerous state efforts in that direction. Perhaps
the Court will distinguish the Federal Sentencing
Guidelines, but | am wuncertain how. As a result of
today's decision, federal prosecutors, like state

prosecutors, must decide what to do next, how to handle

tomorrow's case.

Consider some of the n. lers that federal
prosecutors must know about, or guess about, when they
prosecute their next case: (1) Does today's decision apply
in full force to the Federal Sentencing Guidelines? (2) If
so, must the initial indictment contain all sentencing
factors, char°ed as "elements" of the crime? (3) What,
then, are the evidentiary rules? Can the prosecution
continue to use, say presentence reports, with their
conclusions reflecting layers of hearsay? Cf. Crawford
V. Washington, 541 U.S. _, 541 U.S. 36, 158
L Ed. 2d 177. 124 S. Ct. 1354 (2004) (clarifying the
Sixth Amendment's requirement of confrontation with
respect to testimonial hearsay). Are the numerous case

of this Court holding that a sentencing judge may
consider virtually any reliable information still good law
when juries, notjudges, are [*2562] required [***87] to
determine [**441] the matter? See, e.g., United States
v. Watts, 519 U.S. 148, 153-157, 136 L Ed. 2d 554, 117
S. Ct. 633 (1997) (per curiam) (evidence of conduct of
which the defendant has been acquitted may be
considered at sentencing). Cf. Witte v. United States,
515 U.S. 389, 399-401, 132 L Ed. 2d 351, 1'5 S. Ct
2199 (1995) (evidence of uncharged criminal conduct
used in determining sentence). (4) How are juries to deal
with  highly complex or open-ended Sentencing

Guidelines obviously written for application by an
cxpe ienced trial judge? See, e.g., USSG § 381.1
(requiring a greater sentence when the defendant was a
leader of a criminal activity that involved four or more
participants or was "otherwise extensive" (emphasis
added)); § 8 3D1.1-3D1.2 (highly complex "multiple
count" rules); 8 1B1.3 (relevant conduct rules).

Ordinarily, this Court simply waits for cases to arise
in which it can answer such questions. But this case
affects tens of thousands of criminal prosecutions,
including federal prosecutions. Federal prosecutors will
proceed with those prosecutions subject to the risk that
all defendants in those cases will have to be sentenced,
perhaps tried, anew. Given this consequence and the
[***88] need for certainty, 1 would not proceed further
piecemeal; rather, | would call for further argument on
the ramifications of the concerns | have raised. But that
is not the Court's view.

For the reasons given, | dissent.
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Suspended Sentencing

The consequences o f “the single most irrespon’§ible decision
in the modern history o fthe Supreme Court

by Benjamin Wittes

hen @wight W. Watson first came
fqglle U.S. District >> Jge Thomas

tence of twenty-five years in prison. In
Oklahoma a judge actually gave a bank

ield Jackson for sentencing, omobber three sentences for the same
June 23. the judge gave him six yearsrime, saying he was unsure what was

in prison. Watson was the North Car-
olina tobacco farmer who paralyzed a
section of Wasnington, D.C.. for two

days last year by driving a tractor into a
pond on the National Mall and threat-
ening to detonate an “organophos-
phate bomb.” The federal sentencing

rules suggested a maximum of sixteen

months for Watson's crimes oftnaking

threats and damaging federal parkland.
But in a time of heightened terrorism

fears Judge Jackson felt that the inci-
dent's impact on the city—W ashington,
he said, had regarded Watson "as a one-
tnan weapon of mass destruction"—jus-
tified a longer detention.

One day after Watson’s sentencing,
however, the Supreme Court handed
down its blockbuster decision in Blakely
v. Washington, and Judge Jackson had
to backtrack. In Blakely, a kidnapping
case originating in the state of Wash-
ington. the Court ruled tiiat judges can-
not use facts other than those brought
before a jury to increase a cc ivict's
sentence beyond the standard set by
state guidelines. So at a hearing a few
days later Jackson cut Watson's time to
the fifteen-plus months he had already
served. “The Supreme Court has told
me that what | did a week ago was
plainly illegal,” he told the defendant in
court. “Bv tny count. Mr. Watson, you’re
a free man in a few hours.”

This was just the beginning. Within
days of the Blakely decision the system
of criminal sentencing in the United
States was in turmoil. A few examples;
A drug dealer in West Virginia saw
nineteen oftwenty years dropped from
a sentence for conspiring to manufac-
ture mcthamphctamine. In Tennessee a
n.an convicted ofraping an eightv-two-
vear-old woman got the minimum sen-
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lawful under Blakely. By the time you
read this, countless convicts will have
had their cases affected by the ruling
But Blakely did more than guaran-
tee leniency for criminals in as many
as 270.000 federal cases alone. It left
state and federal legislatures won-
dering what the fundamental rules

of sentencing were and which laws
they would have to rewrite. Numer-
ous states saw their sentencing rules
imperiled, and the lederal sentencing
guidelines—the most ambitious effort
to reform federal criminal sentencing
in American history—were cast into
grave constitutional doubt. The Jus-
tice Department was left unsure how
to draft indictments so that people con-
victed of serious crimes would receive
serious punishments.

Nor was clarity forth "tiling,
because in the aftermath ofthe Blakely
decision the lower federal courts imme-
diately split as to whether the federal
guidelines must be scrapped. Some

federal courts ofappeals quickly ruled
that the decision effectively invalidated
them. Others ruled that B/akdytWd not
apply to the federal guidelines. And the
Second Cl-cuit Court of Appeals, in a
remarkable opinion, declared unan-
imously that its i idges did not know
what the decisi< n meant and urged
the Supreme Court to resolve the issue
immediately to avert "what we see as
an impending crisis in the administra-
tion of criminal justice in the federal
courts.” Both the Bush Administration,
in court filings, and the Senate, in a
nonbinding resolution, also urged the
Court to take up the matter swiftly. And
on August 2 the Court did so. agreeing
to hear arguments on the day its new
term begins in October. By the time
you read this, the landscape may have
changed dramatically.

In the incohere-.ee ol its principle,
the awesome scop -of its impact, and
its sheer contempt for so many differ-
ent institutions in American life,
Blakely stands out as the single most
irresponsible decision in the modern
history of the Supreme Court. The case
may never become an iconic example
ofjudicial excess for either liberals or
conservatives—either a Roc v. Wadi or
a Bush v. Gore. It doesn't involve a hot-
button social issue, and it confounds
the Court's normal ideological divide:
Justice Antonin Scalia wrote the major-
ity opinion lor himself, his fellow con-
servative Clarence Thomas, and the
liberal justices John Paul Stevens,

octoder :00-i



David Souter. and Ruth Bader Cinsburg.
Dissenting were Chief Justice William
Rehnquist. a conservative: the centrists
Sandra Day O'Connor and Anthony
Kennedy; and the more liberal Stenhen
Breyer. Neither major political move-
ment can attack the majority without
attacking some of the justices its parti-
sans profess to admire most.

But as an example of judicial usur-
pation. Blakely has no modern parallel.
It has deprived political institutions of
their rightful authority on the basis of
legal theories ill grounded in the Con-
stitution—and has done so in a fashion
profoundly disruptive to the democratic
choices of the people’s elected repre-
sentatives and to the functioning of the
courts. Rue. whether von love it or hate
it. affected only abortion policy. Blakely.
in contrast, razes the entire structure of
something as basic to the justice system
as criminal sentencing.

The Court's decision purports to
limit judicial discretion: Scuba's opin-

Within
crimin,

ion claims it will "give intelligible
content to the right of jury trial ' by
"ensuring that the judge's authority to
sentence derives whoilv from the jttrv's
verdict. In reality, however, the deci-
sion will more likely expand, not limit,
the power of judges—specifically by
preventing legislatures from meaning-
fully guiding their choices in handing
down sentences.

most of the nation's history sen-
tencing was a matter for judges

da%s of the B lakely

decision the U.S. system of
sentencing was in
turmojl—hecause 110 one I
sure what the decision means.

Reform Act of 1984, which sought to
make sentencing more predictable.
Under the sentencing guidelines that
resulted, judges were compelled to
plug a variety of factors into a com-
plex formula that would provide a sen-
tencing range. The guidelines are far
from perfect: they sometimes produce
gross injustices, most often because of
mandatory miniinums in drug cases,
and many judges have chafed at being
forced to impose such terms. Indeed.
Blakely is best understood as part ofa
judicial backlash against the constraints
of determinate sentencing, as the guide-
line-based system is .-ailed. But what a
childish backlash it has been.

The counterrevolution began in
2000. with a case called Apprendi v.
Sew Jersey. Apprendi involved a state
haie-crimes law that allowed judges to
impose sentences hevond the usual max-
imum if racial animus lay behind the
crime. In this case a man who had fired a
gun into a black family's house was sen-
tenced to twelve years in
prison—two years more
than the maximum for
firearm possession. The
Court, however, struck
down the
because the defendant’s
racial motivation had
not been proved to the
jitrv: rather, it had been
found by ajudge. "Other than the fact of
a priorconviction." the Court held, “any
fact that increases the penalty foracrime
oevond the prescribed statutory maxi-
mum must be submitted to a jury, and
proved beyond a reasonable doubt.”

The theory behind Apprendiseems
both simple and attractive: afact that
pushes a sentence above the statutory
maximum for the offense is really an

sentence,

elementof a more serious crime, and
every element of a crime lias tradi-
tionally had to be proved to ajury. But

alone. Congress set the range ol punishjudges have always considered facts in
ments a crime could carrv, and judgessentencing that were not proved to the

decided how. within that range, to
impose those punishments. The result
was huge racial, regional, and other
disparities in sentences for comparable
offenses—disparities that often retlectcd
the oddities <! individual jurists. Con-
gress responded with the Sentencing

jury. So Apprendi {preed the question
of which sentencing factors must count
as elements and which judge ould
>till con ider on their own. In Blakely
the Court answered that question: any-
thing that increases a sentence beyond
the "standard range” set by law is by

definition an element, so a judge may
not consider it in sentencing unless it
has been proved to the jury.

a0 Il. Blakel. Jr. was not actu-
given a sentence beyond the

teRgyear maximum t

kidnapping under a Washington State

statute. In fact, he received only seven
vears and six months. Even this sen-
tence, however, exceeded the stan-
dard range of the state's sentencing
guidelines, a range the trial judge was
permitted to exceed onlv if he found
unusual circumstances—which in this
case he did. But ihofi circumstances
had not been presented to the jury. In
the opinion of Scalia and the majority,
this meant that they could not be the
basis for the greater sentence.

The problems with this approach
are profound: indeed, its consequences
are absurd. What would be allowed
under Blakely! To name one possi-
biJity. a state legislature could define

Monies as punishable by anything
from probation to life in prison, giv-
ing judges unlimited flexibility. Such
a system, of course, is precisely what
Congress was reacting against when ii
passed the seiiiencing-reform law. Nor.
under Blakely, would it present a con-
stitutional problem to have sentencing
dictated entirely bv law. all robbers, for
example, could get twenty years with-
out regard to circumstances. But as the
consequences ol mandatory minimum*
have shown, no legislature ought to be
painting with such broad strokes.

According to the logic oi Blakely.
however, a legislature cannotcreate a
svstetn for increasing sentences accord-
ing to a range of factors and actually
require judges to employ that system. A
guideline system would work constitu-
tionally only so long as it was not man-
datory, or—more ridiculous—so long
as judges started with a maximum sen-
tence and departed downward. After
all, Apprendiand Blakelyare concerned
only with facts that increase a sentence,
effectively becoming elements ofa more
serious crime—not with facts that may
cause a judge to punish more leniently.
So the federal sentencing guidelines
might be salvageable by making all fel-
onies punishable by, say, the maximum
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sentence the crime can carry, and then
creating an elaborate system whercbv
judges would weigh various factors to
reduce those sentences. Short of that,
.he only wav to preserve guided sen-
tencing would be to prove all sentenc-
ing 1t ors to ajury, either at trial or in
a separate hearing after a defendant's
conviction—either way, a dramatic
departure from traditional practice.

In short, it's almost inevitable that
the decision will either make sentenc-
ing guidelines unacceptable rigid or
loosen them to the point of meaning-
lessness. enabling judges to act accord-
ing to their own whims. Right now, the
defense bar loves this decision, because
it lessens the sentences many current
defendants will face. In the long run.
however, the system the decision will
create could end up being far less lair
to defendants. Material now kept away
from the jury as potentially inflam-
matory might have to he included
in indictments and proved at trial—
thereby* exposing defendants to less
impartial trials.

again, who knows? What makes
his decision so deeply reckless is

hat nobody can sav for sure what it
means. Disruption is not always a had

thing. Some ol the Court's finest hours,
in fact, have caused widespread upset in

political and legal institutions: think of
the school-desegregation decisions. But

consider also ihe differences between

Broun v.BoardofEducation and Blakely.
Brown stated a clear, morally compelling

principle ("Separate educational facili-
ties are inherently unequal”) that gave

voice to fundamental constitutional lan-
guage (“No State shall denv the

equal protection of the laws") and. in

short order, gave crystal-clear guidance

to any school district that cared to fol-
low the law (desegregate schools with

“all deliberate speed”). Blakely, in con-
trast. disrupts years of settled practice

without protecting any coherent value—
except the value, apparently so impor-
tant to both right and left on the Court,
of giving the justices the final say on

everything. Cl
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A ggravated Sentencing:

Blakely v. W ashington

Practical Im plications for

State S entencing System s
Jon Wool and Don Stemen

At the close ofits 2003-2004 term, the United States
Supreme Court roiled many states’criminal justice systems
when it struck down Washington's sentencing guidelines
scheme.

In Blakely v. Washington the “ourt ruled that a judge
may not increase a defendant's penalty beyond that which
would be available ‘solely on the basis ofthefacts reflected in
thejury verdict or admitted by the defendant. "I Put another
way, under Blakely, when the law establishes an effective
maximum sentence for an offense, the Sixth Amendment’s
right to trial by jury prohibits a judge from imposing a
longer sentence ifit is based on a fact—other ¢ prior
conviction—determined by the judge. Any such fact must be
proved to a jury beyond a reasonable doubt if not admitted by
the defendant.

The ruling, which invalidated the provisions of
Washington’s guidelines system that allow a judge to
make factual findings and then impose a penalty beyond
a recommended standard range of sentences, has wide
implications. In her dissent, Justice O'Connor identified nine
other states whose sentencing regimes are cast into doubt
under Blakely. Our analysis suggests that there may be many
more.2

Five states—Kansas. Minnesota, North Carolina, Oregon,
and Tennessee—employ presumptive sentencing guidelines
systems that enable judges to enhance sentences by finding

This is the inaugural issue of a new series that wili focus on the
Supreme Court's powerful, yet profoundly disrupting, decision in
Blaely . \eshirgtin. Over the next six months, we will seek to
provide timely and helpful analysis of BldelySreach, offer practical
advice to state lawmakers needing to realign their systems, and
report on state reactions to the ruling. In sum, we hope to help
decision makers find appropriate answers (many of which already
exist and some ofwhich are working in practice)— and perhaps
even the opportunity for positive change— amid the uncertainty and
apprehension that the Court has caused.

In this first report, we look to answer two big questions: Which
states' sentencing systems are affected by Bldkely? and What
responses are available to legislators and other policymakers? The
first section assesses states according to the characteristics oftheir
sentencing systems and their susceptibility to Bleely. The second
section examines possible solutions, including the use  jury fact-
finding for states seeking to retain enhanced penalties and how
voluntary guidelines systems may be inoculated against Bldelyills
by changing the ways in which judges use or report deviations from
their guidelines.

The next publication in the series, the companion piece Legal
Grsiceratiosfor State Sitacing Sstars, will provide a more
detailed examination ofthe legal issues raised in Bldelyand prior
decisions of the Court and discusses the implications for sentencing
provisions apart fi >m those in structur’d sentencing regimes.

Publications are only part of Vera's Bldelyresponse. We are helping
state officials manage the implications of the ruling, both through
onsite work in capitals and by bringing state leaders together

to learn from national experts and each other about promising
responses. To learn more about Vera's state work, please contact
me at (212) 3763073, dwilhclm (jbvera.org, or visit Vera's website at
WWW.vera.org/ssc.

Daniel F. Wilhelm
Directar, State Stacing and Garrectias Program
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aggravating facts, as does the Washington system addressed
by the Court. At least eight additional non-guidelines states—
Alaska, Arizona, California, Colorado, Indiana, New Jersey,
New Mexico, and Ohio—employ functionally equivalent
presumptive sentencing systems. The systems in this core
group of 13 states appear to be fundamentally affected by the

Blakely decision.l

Glossary

The following definitions reflect their most common usage and
their usage in this report.

Structured sentencing system: a system providing some form of
recommended sentences within statutory sentence ranges.

Sentencing guidelines system: procedures to guide sentencing
decisions and a system of multiple, recommended sentences
based generally on a calculation of the severity of the offense
committed and the criminal history of the offender

Presumptive sentencing guidelines: sentencing guidelines that
require a judge to impose the recommended (presumptive)
sentence or one within a recommended range, or provide
justification for imposing a different sentence.

Voluntary sentencing guidelines: sentencing guidelines that do
not require ajudge to impose a recommended sentence, but
may require the judge to provide justification for imposing a
different sentence,

Presumptive sentencing: a system of recommended
(presumptive) sentences, based solely on the offense or offense
class, that a judge must impose or prc ide justification for
imposing a different sentence.

Effective maximum sentence: the maximum sentence
authorized for an offense based solely on the facts reflected in
the jury verdict or admitted by the defendant

Enhanced sentence 3sentence longer than the eff' 'tive
maximum sentence.

Determinate sentencing system: a system in whicn there is
no discretionary releasing authority and an O ender may be
released from prison only after expiration of the sentence
imposed (less available good or earned time).

Indeterminate sentencing system: a system in which a
discretionary releasing authority, such as a parole board, may
release an offender from prison prior to expiration of the
sentence imposed. It may also, but need not, allow judges to
impose a sentence range (such as, three-to-six years) rather
than a specific period of time to be served
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Although Justice 0'Connor may have understated
the number of states affected by the Court's ruling,
the situation may not be as dire as her conclusion
that "[ojver 20 years of sentencing reform are all
but lost." It is true that affected states will have

to amend their sentencing structures ... But

that reality is tempered by the fact that in many
states, unlike the federal system, judicial fact-
finding is used in only a small fraction of cases.

The fallout may also envelop six other states—Arkansas,
Delaware, Maryland, Rhode Island 4 Utah, and Virginia—
employing voluntary sen -ncing guidelines systems that
nonetheless require a cour to apply a suggested sentence
range and provide justification for any sentence above that
recommended by the range. Depending on how future
court decisions define the scope of Blakely, it is also possible
that two indeterminate sentencing states—Michigan
and Pennsylvania—that employ presumptive sentencing
guidelines systems may run afoul of the ruling. Finally,
Blakely has implications for other state sentencing provisions
beyond these 21 with structured sentencing systems.5 Every
statute that provides for an enhanced penalty beyond that
authorized solely by the jury's verdict must 1 "xamined to
determine whether it is based on facts—other than prior
conviction—determined by a judge. Such statutes include
those that allow additional punishment upon a judge's
finding that the defendant was on parole at the time of the
offense, that the crime was committed for compensation,
or that the victim was ofa certain age. We will discuss these
implications in a companion report, Legal Considerationsfor
State Sentencing Systems.

Although Justice O'Connor may have understated
the number of states affected by the Court's ruling, the
situation may not be as dire as her conclusion that “(ojver
20 years ofsentencing reform are all but lost."6 It is true
that affected states will have to amend their sentencing
structures in large or small ways. But that reality is tempered
by the fact that in many states, unlike the federal system,
judicial fact-finding is used in only a small fraction of cases
and thus is easier to avoid while states are constructing
responses. Moreover, there are ways to cure Blakely ills,
and examples exist of constitutionally-sound solutions
that largely preserve the goals that drove states to enact
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structured sentencing systems. As Justice Scalia states for
the Court, "we are not. .. find[ing] determinate sentencing
schemes unconstitutional.... Nothing we have said impugns
[the] salutary objectives" of "proportionality to the gravity of
the offense and parity among defendants" that prompted
Washington's guidelines system./

Th?*having been said, states' ability to limit judicial
discretion to achieve these and other goals is now
significantly constrained. It is perhaps ironic that the Court
has found that the Sixth Amendment, with its jury guarantee
as a bulwark against state power, actually limits attempts to
reign in judicial authority through structured sentencing. On
the one hand, it is hard to argue with the Court's view of the
centrality of both the ri~ht to be tried by a jury of one’s peers
and the application of the highest standard of proof beyond
a reasonable doubt; indeed tire dissenting justices do not
make much ofan effort. On the other hand, it is the Court’s
insistence on drawing a "bright-line” formulation to protect
these rights, one that establishes a firm constitutional line
rather than allowing legislative and judicial flexibility, that is

precipitating the present upheaval.*

The Impact of slakery On State Systems

At the end of the day, Blekely’sreach largely will be
determined by courts in the states. They will determine the
force and effect of their sentencing rules and whether certain
provisions violate Bldely. And they will determine whether
simply the offending provisions are affected or whether a
state's entire structured sentencing scheme is void. It is likely
that results will differ state to state based on distinctions in
sentencing structures, differing interpretations of the Court’s
ruling, and the degree to which pragmatic concerns about
systemic impact influence judgment. It will take a few years
for the ultimate nature and scope ol Hdy/Simpact to be
known, but this much we know for certain: its potential to
reshape sentencing in the United States is profound, as we

discuss below.

Presumptive sentencing guidelines systems

It is evident that the four other states (not including Kansas,
which is discussed below) with presumptive sentencing
guidelines systems—Minnesota. North Carolina. Oregon,
and Tennessee—will be affected by the decision to the same
extent as Washington. In each of these states, guidelines
establish a range for an offense that sets the maximum
sentence a judge may impose based on the jury's "erdict.

A judge may impose a sentence above the maximum in

the range only when the judge makes a finding ofaggravating

factors.
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Presumptive sentencing guidelines systems:
fundamentally affected by Blakely
Minnesota
North Carolina
Oregon
Tennessee

Washington

Presumptive (non-guidelines) sentencing systems:
fundamentally affected by Blakely

Alaska

Arizona

California

Colorado

Indiana

New Jersey

New Mexico

Ohio

Voluntary sentencing systems:
possibly affected by Blakely

Arkansas

Delaware

Maryland

Rhode Island

Utah

Virginia

Voluntary sentencing systems: not affected by Blak6|y
District of Columbia
Louisiana
Missouri

Wisconsin

Presumptive sentencing guidelines in indeterminate
systems: possibly affected by Blakely
Michigan

Pennsylvani

Washington, for its part, prescribes a presumed sentence
range, the "standard range," within the broader statutory
sentence range for each offense. The judge must impose a
definite term within this standard range, but ou finding an
"aggravating factor" the judge may impose an "exceptional
sentence™ beyond the standard range but lower than the
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statutory maximum. When an exceptional sentence is based
on such an aggravating factor, the judge must articulate, for
the record, facts to support that decision.9 The guidelines
systems in Minnesota and Oregon are nearly identical in
structure to Washington. Those in North Carolina and
Tennessee are different, but not in ways relevant to the ruling
in Blakely.

Unlike other systems, North Carolina’s guidelines are
“mandatory" in that they require a judge in every case to
impose a sentence within the designated cell ofa sentencing
guidelines grid.10Thus, judges in North Carolina cannot
impose a sentence above those recommended within a
guidelines cell, as judges can in Washington. However, the
North Carolina guidelines set mitigated, presumptive, and
aggravated ranges within each cell. The court must impose a
sentence within the presumptive range unless the judge
finds aggravating factors by a preponderance of the evidence.
Only then may the judge impose a sentence within the
aggravated range. In this sense, a sentence in the aggravated
range in North Carolina is an enhanced sentence, equivalent
to an "exceptional sentence” under the Washington guidelines.

Blakely's reach largely will be determined
by courts in the states. They will
determine whether certain provisions of

a state's sentencing rules violate Blakely.

In Tennessee, on the other hand, guidelines establish
sentence ranges with single-term "presumptive sentences"
within those ranges. For the most serious class of felonies,
the presumptive sentence is the midpoint in the guidelines
range; for lesser felonies, the presumptive sentence is the
minimum term in the guidelines range. The court must
impose the presumptive sentence unless the tudge states
on the record a finding ofan "enhancement factor." In
such instances the judge may impose a sentence up to the
maximum in the guidelines range for the offense.ll Thus,
Tennessee's guidelines differ from those in Washington in
that the presumptive sentence is a single term ofyears rather
than a range ofsentences. This single term is the effective
maximum for an offense because a sentence above this term
(even within die guidelines range) requires a finding of
additional "enhancement factors.”

Al of these states share the same fundamental problem:

a jury’s verdict, or a defendant’s guilty plea, only authorizes a
sentence to die presumptive maximum sentence or within the
presumptive range. An enhanced sentence requires a finding
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of facts by the judge—the very thing the Supreme Court ruled
violates the Sixth Amendment right to trial by jury.

Kansas employs a presumptive sentencing guidelines
system similar to Washington’s. However, Kansas's system
is not generally implicated by Blakely because it has amended
its statutes to require that a jury find any fact that forms
the basis ofan enhanced sentence. Kansas acted in response
to the only state court decision t” tstruck down its
guidelines system for the reasons ultimately determined by
the Court in Blakely.”* As we discuss below, the Kansas model
represents one solution to the problem in these
states’ systems. {1

Presumptive (non-guicelines)

sentencing systems

At least eight states that do not formally employ guidelines—
Alaska, Arizona, California, Colorado, Indiana, New Jersey,
New Mexico, and Ohio—nonetheless employ presumptive
sentences and require judges to provide justification

when they deviate from those sentences. Although these
states’ systems lack the multiple ranges of sentencing
guidelines systems, they are comprehensively structured

and functionally equivalent to guidelines, at least for Sixth
Amendment purposes. In all of these—often referred to

as presumptive sentencing or determinate sentencing
systems—statutes set a single presumptive sentence or range
ofsentences for each offense within the statutory range. The
judge must impose that presumptive sentence or one within
the presumptive range and may impose a higher term only
aftei finding aggravating factors.

New Mexico is typical. In New Mexico, statutes set a
single-term “basic sentence ofimprisonment" for each
offense. For a first degree felony, for example, the basic
sentence is 18 yeirs. for a second degree felony, it is nine
years. The appropriate basic sentence must be imposed
unless the court alters it based on aggravating or mitigating
circumstances. When the judge finds any "aggravating
circumstance" relevant to the offense or the defendant, the
judge may impose a sentence up to one-third above the
basic sentence. 4 Thus, in New Mexico, the basic sentence,
although a single term, acts as the effective maximum
sentence a defendant may receive absent a judicial finding of
an aggravating circumstance.

Alaska, Arizona, California, Indiana. New Jersey, and
Ohio use different terminology for the "basic sentences"
and "aggravating circumstances” they rely on, but to the
same effect. In Ohio, for example, stahites require the court
to impose the "shortest prison term authorized for the
offense” unless the judge finds that the shortest prison term
will "demean the seriousness” of the offender's conduct
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or "not adequately protect the public:" in such cases the
judge may impose any term up to the statutory maximum.b
In California, statutes prescribe a "lower," “middle," and
“upper” term for each offense and require a judge to
impose the middle term absent a finding of "aggravating
circumstances."16 In Colorado, on the other hand, statutes
set a fairly wide “presumptive range" for each offense class
and require the court to impose a definite sentence within
the presumptive range unless it concludes that “extraordinary
aggravating circumstances” are present and support a
different sentence that "better serves the purposes” of the
criminal code. Ifdie judge finds such circumstances, the
judge may impose a sentence up to twice the maximum
authorized in the presumptive range for the offense.l/

As with the presumptive guidelines jurisdictions, these
states share the common problem that a jury verdict, or guilty
plea, only authorizes a sentence to the presumptive term or
within the presumptive range. Any enhanced sentence relies
on judicial fact-finding in violation of the Blakely rule

Voluntary sentencing systems

In contrast with states that use presumptive sentencing
systems, with or without guidelines, 10 jurisdictions employ
voluntary guidelines systems. These systems are similar in
structure to die Washington guidelines in that diey prescribe
a range of sentences for each ofTense or offense class, but
they differ in that the ranges are expressly not binding
Because diere is considerable variety in the structure of these
systems and differences in how legislatures instruct judges to
employ the guidelines, some states may be at greater risk to
Blakely challenge than others. These 10 jurisdictions fall into
two basic groups.

In four of these systems —those of the District of
Columbia, Louisiana, Missouri, and Wisconsin—judges are
encouraged to consider guideline., ranges in determining
appropriate sentences, but no additional fact-finding is
required ofa judge to impose a sentence outside the range
and up to the statutory maximum. Nor is there a requirement
that judges provide reasons for doing so. In these four
jurisdictions. the effective maximum sentence—that which is
authorized by tire jury verdict or a defendant's guilty plea—is
the statutory maximum in all cases; thus they do not seem to
conflict with Blakely.

The other six voluntary guidelines states—Arkansas.
Delaware, Maryland. Rhode Island, Utah, and Virginia—may,
however, run afoul of Blakely. They require judges first to
apply the guidelines ranges but then allow them to depart
upward—provided they state their reasons for doing so. In
Arkansas, for example, "the presumptive sentence" in all
cases is determined according to sentencing guidelines; for
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the judge to impose a sentence that varies more than five
percent from the presumptive sentence, written justification
"specifying the reasons for such departure” must be given.?
Similarly, in Virginia the judge must "review and consider”
the suitability of the applicable "discretionary" sentencing
guidelines. Before imposing sentence, the judge "shall state
for the record" that such review and consideration have been
accomplished. Ifthe judge imposes a sentence greater than
that indicated by the guidelines, the judge must file a "written
explanation ofsuch departure." I

The requirement in each jurisdiction that a judge first
apply the sentences articulated in the guidelines and then
provide reasons for a decision not to follow them may
bring them within the Blakeiy rule. Put another way. the
requirement that a judge state reasons as a pre-condition of
an enhanced sentence may establish the top of the guidelines
range as the effective maximum sentence—a situation no
different from the one presented in Blakely. Whether this is
so will have to be determined first by the courts through their
interpretations of the practical effect of th state's specific
statutory or administrative language. Ifa court holds that
the practical effect ofa state’s system is that a judge cannot
deliver an enhanced sentence absent the finding and stating
of reasons beyond those found by a jury or admitted by a
defendant, these systems may fall.d)

Such a result is far from certain for the following reasons.
One could argue that the advisory character of the systems
in these five states would spare them Blakely problems;
judges are expressly not required to follow the guidelines
recommendations. A court could hold, therefore, that the
requirement that judges apply the guidelines and provide
reasons for departing does not in fact constrain a judge's
discretion but serves solely as an information-reco-ding
function. Or it could determine that the requirement that
reasons be provided is so flexible—allowing a statement to
the effect of "the guidelines range is not adequate for this
offense"—that the jury verdict or plea alone authorizes a
sentence up to the statutory maximum. In such instances,
these states may indeed be immune to Blakely. That said,
there is adequate reason for caution.2l The Court made clear
that the practical effects ofsentencing rules determine the
scope of die right to trial by jury, whether a system is called

voluntary or not3

Presumptive sentencing quidelines

in indeterminate systems

Two states—Muichigan and Pennsylvania—are in a somewhat
different situation and it is less clear whether Blakely will
affect them. Indeed, it is possible to construct equally
compelling arguments that Blakely does or does not apply.
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The arguments turn on competing definitions of the effective
maximum sentence in such indeterminate states.

Michigan and Pennsyl ania employ indeterminate
sentencing schemes with presumptive guidelines.2l In
both states, judges set a minimum and maximum term to
each sentence, but limits are imposed only on the setting
of the minimum term. The maximum term may be set in
all instances up to the statutory maximum. The minimum
term determines a defendant’s parole eligibility date, or the
period a defendant must serve in prison; the maximum
term controls a defendant's mandatory release date, or the
maximum period a defendant will serve if not released by a
parole board. Thus, in each state, the judge determines how
long an offender must serve in prison before being eligible
for parole release. The sentencing guidelines in these states
establish a range of minimum terms. A judge may impose a
minimum term above the guidelines range only by finding
aggravating factors on the record.

The Court has previously held that the Sixth Amendment is
not violated by a system that requires an enhanced minimum
sentence based upon judicial findings of fact. Yet that ruling
applies only so long as the enhanced minimum sentence is
not beyond that “authorized by the jury's verdict."}4

On the one hand, therefore, it may be argued that a
sentence with an enhanced minimum term in Michigan and
Pennsylvania effectively exceeds that authorized by the jury
verdict because a defendant who receives such a sentence
likely will remain incarcerated longer than one who receives a
sentence with a minimum term within the guidelines range.
To the extent that an enhanced minimum term—that is, one
beyond the guidelines range—leads to a longer period of
incarceration by extending the date at  ich the defendant
is eligible to be released, these systems may be held to
violate Blakely

On the other hand, it is also possible to characterize the
maximum sentence authorized by the jury verdict as being
controlled solely by the maximum term in an indeterminate
system, and there is no limit on the maximum term a judge
may set in these two states up to the statutory maximum.
Moreover, because of the discretion vested in the parole
board—the hallmark of indeterminate sentencing—some
who are given non enhanced minimum terms may remain
incarcerated longer than those sentenced to enhanced
minimum terms; the minimum term only commences
parole eligibility but does not require that a defendant be
released on that date. Thus, to the extent it is determined that
the effective maximum sentence is the statutory maximum
or that the mere likelihood of an increased period of
incarceration is not sufficient to trigger the jury right, these

systems will be upheld.
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Part of the difficulty in assessing the effect of Blakely is
that it addressed a determinate sentencing structure—one
without parole or other discretionary release—in which the
sentence is expressed as a single term that fully determines
when a defendant will be released. No decision in the
Apprendi line has explicidy addressed the effect of these
rulings on indeterminate sentencing structures such as in
Michigan and Pennsylvania.1’ Future rulings will be required
to settle how, or if, Blakely applies to these states.Z/

There is, finally, one other group of states that this
decision affects. A number of jurisdictions (some of which
have already been discussed as implicated by Blakely) are
currently revising their sentencing systems or criminal
codes, or studying the need to do so. They include Alabama,
Georgia, Ind- a, lowa, Maine, Nebraska. New Jersey, New
Mexico, Vermont, and Wisconsin. Blakely's ultimate effects
should significantly influence the manner in which they

pursue reforms.

Reconciling State Sentencing

Systems with Blakely

The dissenting opinions in the Blakely case were short on
constitutional argument and long on discussion of die dire
practical considerations for state sent“ncing systems. This
is not surprising; the constitutional issue had been largely
decided in the Court's prior rulings, and the implications
for many states, as well as the federal system, are indeed
enormous. But will they be as dire as predicted?

Before venturing an answer, it is important to note that,
constitutional jurisprudence aside, the Blakely decision
allows for some seemingly perverse effects. For example, in
a sentencing system that fully relies on statutory minimum
and maximum sentences, judges have the fact finding
authority necessary to determine the appropriate sentence
anywhere within the statutory range up to the maximum in
any given case.2' In such a system a judge may be authorized
to make a fact-finding of deliberate cruelty, for example, and
sentence a defendant to three years more incarceration than
the judge might have otherwise. Yet a state is no longer free
to do precisely that if it imposes limits on judicial sentencing
discretion, as Washington did by enacting guidelines
that regulate maximum sentences short of the statutory
maximum Thus the states may achieve in one context what
the Court says the Constitution prohibits in another. It is
perhaps perverse that the scope of the right to trial by jury
turns on such a distinction.

Such effects notwithstanding, the Court's ruling does
not require states to abandon their guidelines systems—
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Managing a Response to Blakely

Kansas shows that states can create effective and well-
informed processes to respond to Blakely. Following

the Supreme Court’s 2000 Apprendi ruling, Kansas
officials were concerned about the constitutionality of
their presumptive guidelines system. Even before the
state's high court later validated that concern, the Kansas
Sentencing Commission created a subcommittee to
study the applicability ofthe ruling and to consider policy
responses. Importantly, the subcommittee included
legislators, prosecutors, defense attorneys, and judges.
The participation ofall four ofthese groups was essential
to the creation ofa legislative response that was not only

substantively workable and fair but politically acceptable.

As the group came to understand the Court’s decision
and to consider which legislative options were most
appropriate, subcommittee members kept the following
key questions in mind, according to Barbara Tombs, then
executive director ofthe Commission:

. First, what are the underlying goals of sentencing
guidelines? Are principles of fairness, public safety,
and resource control served by a possible solution?

« Second, how are the burdens of a possible solution
distributed? Does either the defense or prosecution
enjoy an unfair advantage or suffer an undue burden
as a result? Are these factors in balance?

. Third, how does a solution affect judicial discretion
and resources? Does a solution fit within understood
or articulated powers granted to the court? And is
it a solution that a court can apply with its existing

capacity?

Thoughtful deliberations guided by these questions and
participation by necessary institutional actors from both
sides ofthe adversarial system and all three branches of
government led to the creation ofa legislative response
that was quickly embraced and has proven to be effective

in practice.
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although it certainly limits a state’s avenues to channel
judicial discretion. States that have chosen to rein in judicial
discretion through the presumptive or voluntary systems
affected by Blakely still have an option that retains the core
of their systems and complies with the ruling. Those states
can allocate fact-finding to juries when enhanced sentences
are sought. States that seek to maintain a maximum of
judicial sentencing authority while providing persuasive,
although non-binding, guidance may seek to make their
voluntary systems fully voluntary—Ilike those in the District
of Columbia, Louisiana, Missouri, and Wisconsin—if the
courts hold that they currently are not so. And the imperative
ofrevisiting current systems also may provide an opportunity
for some states to move from a presumptive system to a
voluntary one, or vice versa. The d .ision each state makes
likely will turn on the goals it sought to achieve by enacting
guidelines, the degree '3 which those goals remain vital,

and the combustible political forces that exert themselves
whenever criminal justice is the subject of reform.

Thefeasibility ofjuryfact-finding

After the Kansas Supreme Court invalidated the state's
guidelines system in 2001 (presaging Blakely), the legislature
chose to retain presumptive guidelines by incorporating

jury fact-finding as the basis ofan enhanced sentence.l’
Kansas’s choice and its subsequent experience thus provide
some guidance for states that must alter their systems.
Under the revised system, if Kansas prosecutors decide

to srek an enhanced sentence, they must file a motion 30
days before trial. The judge then decides whether, in the
interests ofjustice, the evidence ofenhancing factors must
be presented at a post-trial sentencing hearing rather than

at the trial.1' Only evidence that has been disc'osed to the
defense is admissible in an enhancement determination; if
the defendant testifies at such a hearing it is not admissible
in any subsequent criminal proceeding The jury must be
unanimous that a factor has been proven beyond a reasonable
doubt. Ifthe jury finds such a factor, the judge nonetheless
retains the discretion to sentence within or beyond the
guidelines range.

Neither prosecutors nor the defense bar have raised strong
concerns about the justice or efficiency of this procedure. The
Kansas Appellate Defender Office amicus briefin Blakely,
arguing against the constitutionality of presumptive systems
such as Washington's and Kansas’s former system, provides
implicit support for the state's legislative response Interviews
with defenders in the state indicate that the defense bar
generally finds the procedure unobjectionable with one
exception: the possibility that prejudicial "sentencing factors”
might be presented during the trial (which appears not to
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have occurred to date). Interviews with prosecutors and
uidges in the state also indicate that the procedure does not
place significant extra burdens on the system It has been
used infrequendy, but not because it is unworkable. Indeed,
it had always been rare for judges to sentence defendants to
enhanced sentences after trial, largely because in a plea-
driven system the available sentences after trial are already
effectively "enhanced."’]

It is perhaps not surprising that jury fact-finding has
proved feasible in Kansas. It is common in parts of other
states’ systems. Although not a structured sentencing state,
Illinois previously authorized extended sentences based on
judicially-determined facts. Following die Supreme Court's
ruling in Apprendi, Illinois changed its enhancement statute
to require that an aggravating factor be included in the
charging document and that it be proved to die jury beyond
a reasonable doubt.'2 Although California employs a general
presumptive system in which judges make fact findings
necessary to depart from presumpdve sentences, implicating
Blakely, in other circumstances it requires that aggravating
factors—such as possession cfa weapon in the course of an
enumerated offense—be put to a jury.”

It also has to be kept in mind that concerns voiced by
anumber of commentators regarding the workability of

The hope is that Heldyprovides as much an
opportunity as it does a challenge and that

legislators will develop different and better
approaches..

jury fact-findii g have a limited reach. The vast majority of
criminal cases, perhaps as high as 95 percent, do not result
in trials,”*and it appears that most guidelines states use
enhanced sentences in only between two percent and nine
percent ofall cases.” As widi Kansas, Blakely affects only a
small subset of trial cases that result in enhanced sentences,
and trial cases themselves are only a small subset ofall felony
cases. Of course, the Blakely ruling may very well have some
tangential effect on cases that result in pleas. The bargaining
powers of prosecution and defense may shift, although it is
far from clear in what direction, and the reports from Kansas
are inconclusive in this regard. To the extent that the number
oftrials in the criminal justice system has diminished, the
consequences of requiring juries to determine sentencing
factors for enhanced sentences are relatively modest.

On the other hand, there are two ways—not present in
Kansas—in which jury fact-finding of aggravating factors may
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lead to "significant administrative difficulties,” as the federal
government’s Blakely brief puts it30 First, in systems that use
a large number of judicially-determined factors in arriving at
the initial presumptive range—such as the federal system -
jury fact-finding would have to be employed in virtually every
sentencing, not just those in which an enhanced sentence
was sought It appears, however, that no state system relics
on factors that determine the presumptive range to a degree
comparable to the federal system.'7Second, in states that
require prosecution by grand jury indictment there may be
the significant additional burden of presenting "sentencing
factors” for grand jury consideration at the outset of virtually
every felony case to enable their later presentation to the

trial jury.3

Fully voluntary guidelines
Some states, particularly those with voluntary systems that
are deemed to be affected by Blakely, may choose not to
follow Kansas’s example of requiring juries to make such fact
fi idings. Rather they may choose to eliminate their effective
sentencing thresholds and adopt fully voluntary sentencing
systems. Here, too, there are examples from which states may
draw lessons. The District of Columbia, Louisiana. Missouri,
and Wisconsin have enacted such fully voluntary systems.
Presumably they did so to achieve a proper balance between
judicial discretion and legislative or administrative control
so that sentences are geographically and racially neutral and
appropriate to the offense.

To make their systemsJully voluntary, these states migln
eliminate the requirement that judges provide reasons as
a prerequisite to an enhanced sentence. Such a change is
not, of course, without consequences and again suggests
an apparently perverse result of the Blakely ruling. The
requirement that judges provide reasons for departures
would seem to be based on a state’s determination of the
value of publicly stating those reasons. Few would disagree
that there is inherent value in requiring government actors
to explain publicly decisions that have important individual
and societal effects. And a state seeking to understand the
causes of racial or geographic disparities in sentencing, for
example, might examine the reasons stated in cases where
members of different groups are given enhanced sentences.
Moreover, although there is generally no right to appeal
a sentence simply because it falls beyond the voluntary
guidelines, appellate courts might in the future perform a
rudimentary reasonableness review of all sentences, and this
review would rely on sentencing judges' statements of their
reasons. A regime that discourages the slating ofreasons may
adversely affect such appellate review of the reasonableness of

sentencing decisions.
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Questions to consider.

In deciding how to fashion a cure to a state's Blakely ills,
there are a number of questions each state may wish to
consider to ensure that'he cure is not worse than the
disease. A state may consider the following in ligl..
the goals that underlie its decision to enact structured

sentencing:

. How will achosen system affect the balance of power
between the defense and the prosecution, especially in

regard to its effects on the system of plea bargaining?

. How will it affect the ability ofjudges to incorporate
sentencing factors relevant to the specific
circumstances o fthe offense and specific history and

circumstan ofthe defendant?

. How will it affect racial and other demographic

disparities in sentencing?

. How will it affect geographic disparities; will like cases
be treated more alike or less alike in different parts of

the state?

»  How will it affect average sentence lengths and, thus,

prison populations?

What effects will it have on the piedictability of
sentences for purposes of determining institutional
resources, such as probation and corrections staff

and facilities?

Voluntary states affected by Blakely have another option,
however, for achieving fully voluntary systems. They can
retain the general requirement that judges provide reasons
.br their sentencing decisions but make explicit that judges
need only consider, but need not apply, the guidelines in
any given case. Although this distinction may seem to split
hairs, the Supreme Court's bright-line rule requires that
hairs be split somewhere, and this seems a likely place. In
this way the value of judicially stated reasons is preserved.
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but because application of die guidelines is truly voluntary
the effective maximum sentence in each case is the statutory
maximum and no Blakely problem arises. The nation’s most
recently implemented sentencing guidelines sys’em—in

the District of Columbia—has taken this approach.

The District expressly allows for sentencing outside the
guidelines box based upon a “decision by a judge not to use
the sentencing guidelines.”d It was a conscious decision

of the District's sentencing commission to provide judges
with the information that advisory guidelines offer but to
allow judges to continue to sentence according to their own
processes. The system also preserves the benefits of judicially
stated sentencing reasons—it requires stated reasons in all
cases, whether judges apply the guidelines or not—and the
commission hopes to use information both from judges who
use the guidelines and those who do not in fashioning future

changes to the system.

Other possible options

Justice Breyer, in his Blake'y dissent, mentions other
possible options for states. One is an outright bar on judicial
discretion through what he calls "determinate sentencing":
mandatory terms or ranges of terms from which a judge may
not depart. There is one state example ofthis approach in
the non-guidelines context. lowa uses a mandatory system
in which judges are bound to impose the sole statutory term
of years for most telony offenses and the parole board has
discretion to determine how long the defendant ultimately
will serve. But, in the guidelines context, it appears that no
state uses a system that is fully manda ry. Other than lowa,
the states shy away fro. i such extreme limits on judicial
sentencing discretion.

Another of Justice Breyer's options is a retreat from
guidei.nes altogether, to the indeterminate sentencing
regimes used in roughly half the states. But given the caution
and discernable lack of appetite to abolish guidelines systems
that many state officials have shown in the weeks since
Blakely, there is little reason to suspect that states will jettison
their guidelines altogether rather than apply one of the
modifications mentioned above.

Justice Breyer suggests, too, that there may be more
threatening responses to Blakely, such as a top-down system
in which the presumptive sentence for each offense would be
the maximum sentence authorized by statute. A sentencing
judge might then depa.t downward only after finding
mitigating facts. Yet, there is no reason to believe this option
will prove attractive to state policymakers as it would be costly
and might lead to harsh, perhaps unpredictable, sentences.
More realistic may be an option that Florida has chosen, in
which a judge's ability to sentence at the top of the statutory
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range is not constrained. Yet, those states that enacted
guidelines to control sentences deemed excessive may not
be satisfied with such an approach. For such states the cost
of jury fact-finding, as in Kansas, may be in line with the
benefits of maintaining presumptive sentence ranges.

The Supreme Court’s decision in Blakely is not surprising
from a legal standpoint in that it did not stray far from
prior decisions. But itis truly extraordinary when viewed

in the context of its near and far term implications for state
sentencing systems. We have attempted one view of those
likely implications, but this story is only beginning to play
out. How courts will interpret different systems in light of
Blakely is largely unknown and will guide legislatures in
crafting new systems that preserve a reinvigorated right

to trial by jury while also preserving to the greatest extent
possible the goa’s of their struc‘ured sentencing systems.
The hope is mat Blakely provides as much a. ipportunity as
it does a challenge and that legislators will develop different
and better approaches than those we have mentioned.

To place in context the burdens state legislatures now
face, Justice Scalia's closing words regarding Mr. Blakely's
enhanced sentence serve as a useful reminder ofwhat is
at stake:

The Framers would not have thought it too much
to demand that, before depriving a man of three
more years of his liberty, the State should suffer
the modest inconvenience of submitting its
accusation to the unanimous suffrage of twelve
of his equals and neighbours, rather than a lone

employee of the State.40
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Current ljaw (Example of 8 Year sentence)

Higher than 8 Years - Based on court findings of
aggravators

8 Years - upon conviction with no courtfindings

Less than 8 Years - based on court findings of
mitigators

Distributed by representative Les Gara

HB78
8-12 Years - upon conviction with no court
findings

12 Years and higher - iurv trial with findings on
aggravators

Less than 8 Years - based on court findings of
mitigators (same)

Proposed Fix to Ensure Average Sentences
Reflect Current Imw

8-12 Years - upon conviction with court
findings

12 Years and higher - iurv trial with
findings on aggravators

8 Years - upon conviction with no court

findings

Less than 8 Years - based on court
findings of mitigators (same)



JAN-24-2005 HON 11:47 AH LEGAL SERVICES FAX NO. 907 465 6231

@© N oo g b~ WN

24-L.S0391\A
Luckhaupt
1/24/05

AMENDMENT

offered in the house by representative gara

TO: HB 78

Page 4, line 14:
Delete "within an"

Insert "the minimum in the"

Page 4, line 17, following "AS 12.55.127."":
Insert "'If the court imposes a sentence above the minimum sentence in the applicable

presumptive range, the court shall make findings that justify the decision under

AS 12.55.005."
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Table 23

Alaska Felony Sentences Compared to
Sentences in State Courts Nationwide, by
Incarceration versus Probation

State courts nationwide*
Percent of felons sentenced

Most serious

conviction offense Incarceration
All Of*enset Combined 68%
Violent Offenses 78%
Property Offenses 63%
Drufl Offenses 68%
Weapon Offer.ses 66%
Other Offenses 63%

Probation

32%
22%
35%
32%
34%
37%

Alaska
Percent of felons sentenced

Incarceration

85%
97%
75%
70%
95%
98%

Alaska Judicial Council 1999 Felony Report
* Bureau Of Justice Statistics, U.S. Dep't of Justice, felony Sentences in State Courts, 1968 2 (2001).

Report page 131

Handout page 20
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Probation

15%
3%
25%
31%
5%
2%

60-'H
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HB 78 and CS 78 Changes

1. Pg2, line7

changed “and continuous incarceration would cause extreme hardship to the
defendant’s ability to pay fines or restitution”

replaced it with “and the defendant receives a composite sentence of not more
than 2 years.”

2. Pg 3, line 14

replaced “within” with “lower than” to fix a technical mistake

3. Pg 4, line 5/Pg 4, line 6 of CS

inserted “orally and” to ensure there be no question that the defendant doesn’t
understand

4. Last line of the bill(s)

Changed the effective date to immediately effective.
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CS FOR HOUSE BILL NO. 78( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FOURTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES SAMUELS, McGuire, Hawker

A BILL
FOR AN ACT ENTITLED

'An Act relating to criminal law and procedure, criminal sentences, and probation and

parole; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF TF TATE OF ALASKA:

* Section 1. AS 12.40.100 is amended by adding a new subsection to read:
(© An indictment that complies with this section and with applicable rules

adopted by the supreme court, is valid and need not specify aggravating factors set out

in AS 12.55.155.

*Sec. 2. AS 12.55.015(a) is amended to read:
(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing

sentence on a defendant convicted of an offense, may singly or in combination
(1) impose a

(A) fine when authorized by law and as provided in

AS 12.55.035; or
(B) day fine when authorized by law and as provided in

1- CSHB 78( )
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AS 12.55.036 if the court does not impose a term of periodic or continuous
imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions
specified by the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment, but only if an
employment obligation of the defendant preexisted sentencing and the defendant
receives a composite sentence of not more than two years to serve;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic program

of community work under AS 12.55.055;
(7) suspend execution of all or a portion of the sentence imposed under

AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner of public safety or a
municipal law enforcement agency of a deadly weapon that was in the actual

possession of or used by the defendant during the commission of an offense described

in AS 11.41, AS 11.46, AS 11.56, or AS 11.61;

(10) order the defendant, whiio incarcerated, to participate in or
comply with the treatment plan of a rehabilitation program that is related to the
defendant's offense or to the defendant's rehabilitation if the program is made available

to the defendant by the Department of Corrections;

(11) order the forfeiture to the state of a motor vehicle, weapon,
electronic communication device, or money or other valuables, used in or obtained

through an offense that was committed for the benefit of, at the direction of, or in

association with a criminal street gang;
(12) order the defendant to have no contact, either directly or

indirectly, with a victim or witness of the offense until the defendant is

unconditionally discharged.

* Sec. 3. AS 12.55.025(i) is amended to read:
f)0j~ Os Except as provided by AS 12.55.125(a)(3),

sut>-sco? foM x*rcLpn

2

CSHB 78( ) 2-
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[1255.125(k)] 1255145(d), 1255155(f and 1255165 the
preponderance of the evidence standard of proof applies to sentencing

proceedings.

*Sec. 4. AS 12.55.055(d) is amended to read:
(d) The court may offer a defendant convicted of an offense the option of

performing community work in lieu of a sentence of imprisonment. Substitution of
community work shall be at a rate of eight hours for each day of imprisonment. A
court may not offer substitution of community work for any mandatory minimum
period of imprisonment or for any period within the [OF A] presumptive range

[TERM] of imprisonment for the offense.

*Sec. 5. AS 12.55.088(c) is amended to read:
(c) A [NO]J sentence may not be reduced or modified so as to result in a term

of imprisonment that [WHICH] is less than the minimum [OR PRESUMPTIVE]
sentence or lower than the presumptive range required by law for the original

sentence.

*Sec. 6. AS 1255.100() is amended to read:
(a) While on probation and among the conditions of probation, the defendant

may be required

(1) to pay afine in one or several sums;

(2) to make restitution or reparation to aggrieved parties for actual
damages or loss caused by the crime for which conviction was had, including
compensation to a victim that is a nonprofit organizotion for the value of labor or
goods provided by volunteers if the labor or goods were necessary to alleviate or
mitigate the effects of the defendant's crime;

(3) to provide for the support of any persons for whose support the
defendant is legally responsible;

(4) to perform community work in accordant with AS 1255055

(5) to participate in or comply with the treatment plan of an inpatient
or outpatient rehabilitation program specified by either the court or the defendant's
probation officer that is related to the defendant's offense or to the defendant's

rehabilitation; [AND]

3 CSHB 78( )
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(6) to satisfy the screening, evaluation, referral, and program
requirements of an agency authorized by the court to make referrals for rehabilitative

treatment or to provide rehabilitative treatment: and
(7) if ordered by the court, to abide by additional conditions of

probation imposed bv the defendant's probation officer; an additional condition
imposed by the probation officer must be provided orally and in writing to the
defendant; the additional condition is binding upon delivery until modified bv the
court; this paragraph does not require written notice of conditions relating to the
day-to-day management of probationers, in which probation officers direct the
activities of probationers to implement existing court-imposed conditions.

*Sec. 7. AS 12.55.120 is amended by adding a new subsection to read:

i (e) A sentence reviewed by the appellate court under this section and

L AS 22.07.020, or by the superior court under AS 22.10.020, or a sentence reviewed by

petition accepted under court rules, may not be reversed as excessive, and the

sentencing court is not required to make specific findings, if the sentence is within an

applicable presumptive range set out in AS 12.55.125, or is a consecutive or partially

17 consecutive sentence imposed in accordance with the minimum sentences set out in

18 AS 12.55.127.

19 *Sec. 8. AS 12.55.125(c) is amended to read:
Except as provided in (i) of this section, a defendant convicted of a class A

20 (c)

21 felony may be sentenced to a definite term of imprisonment of not more than 20 years,
22 and shall be sentenced to a definite term within the following presumptive ranges
23 [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

24 (1) if the offense is a first felony conviction and does not involve
25 circumstances desc.ibed in (2) of this subsection, five to eight [FIVE] years;

26 (2) if the offense is a first felony conviction

27 [(A) OTHER THAN FOR MANSLAUGHTER] and the
28 defendant possessed a firearm, used a dar. .erous instrument, or caused serious
29 physical injury or death during the commission of the offense, or knowingly
30 directed the conduct constituting the offense at a uniformed or otherwise
31 clearly identified peace officer, fire fighter, correctional employee, emergency

CSHB 78( ) 4
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medical technician, paramedic, ambulance attendant, or other emergency

responder who was engaged in the performance of official duties at the time of

the offense, seven to 11 [SEVEN] years;
[(B) FOR MANSLAUGHTER AND THE CONDUCT

RESULTING IN THE CONVICTION WAS KNOWINGLY DIRECTED
TOWARDS A CHILD UNDER THE AGE OF 16, SEVEN YEARS;
(©) FOR MANSLAUGHTER AND THE CONDUC

RESULTING IN THE CONVECTION INVOLVED DRIVING WHILE
UNDER THE INFLUENCE OF AN ALCOHOLIC BEVERAGE,
INHALANT, OR CONTROLLED SUBSTANCE, SEVEN YEARS;]

(3) if the offense is a second felony conviction, 10 to 14 [10] years;

(4) if the offense is a third felony conviction and the defendant is not

subject to sentencing under (/) of this section, 15 to 20 [15] years.

*Sec. 9. AS 12.55.125(d) is amended to read:
(d) Except as provided in (i) of this section, a defendant convicted of a class B

felony may be sentenced to a definite term of imprisonment of not more than 10 years,
and shall be sentenced to a definite term within the following presumptive ranges
[TERMS], subject to adjustment as provided iu AS 12.55.155 - 12.55.175:

(1) if tne offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, one to three years;

(2) if the offense is a first felony conviction, the defendant violated
AS 11.41.130, and the victim was a child under 16 years of age, two to four years;

(3) if the offense is a second felony conviction, four to seven [FOUR]

years;
(4) [(2)] if the offense is a third felony conviction, six to 10 [SIX]
years.
*Sec. 10. AS 12.55.125(e) is amended to read:

(e) Except as provided in (i) of this section, a defendant convicted of a class C
felony may be sentenced to a definite term of imprisonment of not more than five
years, and shall be sentenced to a definite term within the following presumptive

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 13.55.175:

-5- CSI1B 78( )
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(1) if the offense is a first felony conviction and does notinvolve

circumstances described in (4. of this subsection, zero to two years;

12) if the offense is a second felony conviction, two to four [TWO]

years;
[3) [(2)] if the offense is a third felony conviction, three to five

[THREE]years;
ID [(3)]if the offense is a first felony conviction, and the defendant
violated AS 08.54.720(a'l(15), one to two years [ONE YEAR].

* Sec. 11. AS 12.55.125(g) is amended to read:
(g) If a defendant issentenced under (c),(d), (e) [(d)(1), (d)(2),(e)(1), (e)(2),

(e)(3)], or (i) of thissection, except to the extentpermittedunder AS12.55.155 -

12.55.175,
(1) imprisonment may not be suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;
(3) terms of imprisonment may not be otherwise reduced.

*Sec. 12. AS 12.55.125(i) is amended to read:
(i) A defendant convicted of

(1) sexual assault in the first degree or sexual abuse of a minor in the
first degree may be sentenced to a definite term of imprisonment of not more than 40
years and shall be sentenced to a definite term within the following presumptive

ranges [TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, eight to 12 [EIGHT]

years;
(B) if the offense is a first felony conviction and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the offense, 12 to 16 [10] years;

(C) if the offense is a second felony conviction and does not
involve circumstances described in (D) of this paragraph, 15 to 20 [15] years;

(D) if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 20 to 30 [20] years;

6
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(E) if the offense is a third felony conviction and the defendant

is notsubject to sentencing un”er (F) of this paragraph or (/) of this section, 25

to 35 [25] years;
(F) if the offense is a third felony conviction, the defendant is

notsubject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felonies, 30 to 40 [30] years;

(2) attempt, conspiracy, or solicitation to commit sexual assault in the
first degree or sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment of not more than 30 years and shall be sentenced to a

definite term within the following presumptive ranges [TERMS], subject to

adjustment as provided in AS 12.55.155 - 12.55.175:
(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, five to eight [FIVE]

years;
(B) if the offense is a first felony conviction, and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the offense, 10 to 14 [10] years;

(C) if the offense is a second felony conviction and does not
invoive circumstances described in (D) of this paragraph, 12 to 16 [10] years;

(D) if the offense is a second felony conviction and the
defendant has a prior conviction for a sexual felony, 15 to 20 [15] years;

(E) if the offense is a third felony conviction, does not involve
circumstances described in (F) of this paragraph, and the defendant is not
subject to sentencing under (/) of this section, 15 to 25 [15] years;

(F) if the offense is a third felony conviction, the defendant is
not subject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felonies, 20 to 30 [20] years;
3) sexual assault in the second degree, sexual abuse of a minor in the
second degree, unlawful exploitation of a minor, or distribution of child pornography
may be sentenced to a definite term of imprisonment of not more than 20 years and

shall be sentenced to a definite term within the following presumptive ranges

-7- CSHB 78( )
New Text Underlined [DELETED TEXT BRACKETED]



11

19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 24-LS0391\G

[TERMS], subject to adjustment as provided in AS 12.55.155 - 12.55.175:
(A) if the offense is a first felony conviction, two to four

years;
m i if the offense is a second felony conviction and does not

involve circumstances described in [Cx [(B)] of this paragraph, five to eight

[FIVE] years;
(C) [(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 10 to 14 [10] years;

(D) [(C)] if the offense is a third felony conviction, does not

involve circumstances described in (EI [(D)] of this paragraph, 10 to 14 [10]

years;
(E) [(D)] if the offense is a third felony conviction, and the

defendant has two prior convictions for sexual felonies, 15 to 20 [15] years;
(4) sexual assault in the third degree, incest, indecent exposure in th
first degree, possession of child pornography, or attempt, conspiracy, or solicitation to
commit sexual assault in the second degree, sexual abuse of a minor in the second
degree, unlawful exploitation of a minor, or distribution of child pornography, may be
sentenced to a definite term of imprisonment of not more than 10 years and shall be
sentenced to a definite term within the following presumptive ranges [TERMS],
subject to adjustment as provided in AS 12.55.155 - 12.55.175:
(A) if the offense is a first felony conviction, one to two
years;
m i if the offense is a second felony conviction and does not

involve circumstances described in (C) [(B)] of this paragraph, two to five

[TWOQO] years;
(C) [(B)] if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, three to six [THREE]

years;
(D) [(C)] ifthe offense is a third felony conviction and does not

involve circumstances described in (E) [(D)] of this paragraph, three to six

[THREE] years;

CSKB 78( ) 8-
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(E) [(D)] if the offense is a third felony conviction and t
defendant has two prior convictions for sexual felonies, six to 10 [SIX] years.
* Sec. 13. AS 12.55.125 is amended by adding a new subsection to read:
(n) In imposing a sentence within a presumptive range under (c), (d), (e), or (i)
of this section, the total term, made up of the active term of imprisonment plus any
suspended term of imprisonment, must fall within the presumptive range, and the

active term of imprisonment may not fall below the lower end of the presumptive

range.
* Sec. 14. AS 12.55.127(d) is amended by adding a new paragraph to read:
(@) "presumptive term” means the middle of the applicabl
presumptive range set out in AS 12.55.125.

*Sec. 15. AS 12.55.145(a) is amended to read:
(a) For purposes of considering prior convictions in imposing sentence under

(1) AS 12.55.125(c), (d), or (e) [(d)(1), (d)(2). (e)(1), OR (e)(2)],

(A) a prior conviction may not be considered if a period of 10
or more years has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offense unless the prior conviction was for an unclassified or class A felony;

(B) a conviction in this or another jurisdiction of an offense
having elements similar to those of a felony defined as such under Alaska law
at the time the offense was committed is considered a prior felony conviction;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense are not part of the same criminal episode or
objective;

(2) AS 12.55.125(0,

(A)

having elements similar to those of a most serious felony is considered a prior

a conviction in this or another jurisdiction of an offense

9 CSI1B 78( )
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most serious felony conviction;
(B) commission of and conviction for offenses relied on

prior most serious felony offenses must occur in the following order:
conviction for the first offense must occur before commission of the second
offense, and conviction for the second offense must occur before commission

of the offense for which the defendant is being sentenced;

(3) AS 12.55.135(g),
(A) aprior conviction may not be considered if a period of five

or more years has elapsed between the date of the defendant's unconditional
discharge on the immediately preceding offense and commission of the present
offense unless the prior conviction was for an unclassified or class A felony;
(B) a conviction in this or another jurisdiction of an offense
having elements similar to those of a crime against a person or a crime

involving domestic violence is considered a prior conviction;

(C) two or more convictions arising out of a single, continuous
criminal episode during which there was no substantial change in the nature of
the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the
commission of another offense are not part of the same criminal episode or
objective;

(4) AS 12.55.125(i),
(A) a conviction in this or another jurisdiction of an offense

having elements similar to those of a sexual felony is a prior conviction for a

sexual felony;
(B) a felony conviction in another jurisdiction making it a

crime to commit any lewd and lascivious act upon a child under the age of 16
years, with the intent of arousing, appealing to, or gratifying the sexual desires

of the defendant or the victim is a prior conviction for a sexual felony;

(C) two or more convictions arising out of a single, continuous

criminal episode during which there was no substantial change in the nature of
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the criminal objective are considered a single conviction unless the defendant
was sentenced to consecutive sentences for the crimes; offenses committed
while attempting to escape or avoid detection or apprehension after the

commission of another offense are not part of the same criminal episode or

objective.

* Sec. 16. AS 12.55.155(a) is amended to read:
Except as provided in (e) of this section, if [LF] a defendant is convicted

(a)
of an offense and is subject to sentencing under AS 12.55.125(c), (d), (e). or (i)

[AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), (e)(3), OR (i)J and

(1) the low end of the presumptive range [TERM] is four years or
less, the court may impose any sentence below the presumptive range [DECREASE
THE PRESUMPTIVE TERM BY AN AMOUNT AS GREAT AS THE
PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of
imprisonment [PRESUMPTIVE TERM] up to the maximum term of imprisonment

for factors in aggravation;
(2) the low end of the presumptive range [TERM OF

IMPPISONMENT] is more than four years, the court may impose a sentence below

the presumptive range as long as the active term of imprisonment is not less than

50 percent of the low end of the presumptive range [DECREASE THE
PRESUMPTIVE TERM BY AN AMOUNT AS GREAT AS 50 PERCENT OF THE
PRESUMPTIVE TERM] for factors in mitigation or may increase the active term of

imprisonment [PRESUMPTIVE TERM] up to the maximum term of imprisonment

for factors in aggravation.

*Sec. 17. AS 12.55.155(b) is amended to read:

(b) Sentences [SENTENCE INCREMENTS AND DECREMENTS] under
this section that are outside of thw presumptive ranges set out in AS 12.55.125

shall be based on the totality of the aggravating and mitigating factors set out in (c)

and (d) of this section.

* Sec. 18. AS 12.55.155(c) is amended to read:

(c) The following factors shall be considered by the sentencing court jf

proven in accordance with this section, and may allow imposition of a sentence

11- CSHB 78( )
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above the presumptive range [AND MAY AGGRAVATE THE PRESUMPTIVE

TERMS] set out in AS 12.55.125:
(1) a person, other than an accomplice, sustained physical injury as a

direct result of the defendant's conduct;
(2) the defendant's conduct during the commission of the offense

manifested deliberate cruelty to another person;
(3) the defendant was the leader of a group of three or more persons

who participated in the offense;
(4) the defendant employed a dangerous instrument in furtherance of

the offense;

(5) the defendant knew or reasonably should have known that the
victim of the offense was particularly vulnerable or incapable of resistance due to
advanced age, disability, ill health, or extreme youth oi was for any other reason
substantially incapable of exercising normal physical or mental powers of resistance;

(6) the defendant's conduct created a risk of imminent physical injury
to three or more persons, other than accomplices;

(7) a prior felony conviction considered for the purpose of invoking a
[THE] presumptive range tinder [TERMS OF] this chapter was of a more serious

class of offense than the present offense;
(8) the defendant’s prior criminal history includes conduct involving

aggravated or repeated instances of assaultive behavior;
(9) the defendant knew that the offense involved more than one victim;
(10) the conduct constituting the offense was among the most serious

conduct included in the definition of the offense;
(11) the defendant committed the offense under [PURSUANT TO] an

agreement that the defendant either pay or be paid for the commission of the offense,

ar.d the pecuniary incentive was beyond that inherent in the offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 for

another felony charge or conviction or for a misdemeanor charge or conviction having

assault as a necessary element;
(13) the defendant knowingly directed the conduct constituting the

-12-
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offense at an active officer of the court or at an active or former judicial officer,
prosecuting attorney, law enforcement officer, correctional employee, fire fighter,
emergency medical technician, paramedic, ambulance attendant, or other emergency

responder during or because of the exercise of official duties;

(14) the defendant was a member of an organized group of five or
more persons, and the offense was committed to further the criminal objectives of the

group;
(15) the defendant has three or more prior felony convictions;

(16) the defendant's criminal conduct was designed to obtain
substantial pecuniary gain and the risk of prosecution and punishment for ihe conduct
is slight;

(17) the offense was one of a continuing series of criminal offenses
committed in furtherance of illegal business activities from which the defendant
derives a major portion of the defendant's income;

(18) the offense was a felony
(A) specified in AS 11.41 and was committed against a spouse,

a former spouse, or a member of the social unit made up of [COMPRISED

OF] those living together in the same dwelling as the defendant;
(B) specified in AS 11.41.410 - 11.41.458 and the defendant

has engaged in the same or other conduct prohibited by a provision of
AS 11.41.410- 11.41.460 involving the same or another victim; or
(C) specified in AS 11.41 that is a crime involving domestic
violence and was committed :n the physical presence or hearing of a child
under 16 years of age who was, at the time of the offense, living within the
residence of the victim, the residence of the perpetrator, or the residence where
the crime involving domestic violence occurred;
(19) the defendant's prior criminal history includes an adjudication as a
delinquent for conduct that would have been a felony if committed by an adult;
(20) the defendant was on furlough under AS 33.30 or on parole or

probation for another felony charge or conviction that would be considered a prior

felony conviction under AS 12.55.145(a)(1)(B);
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(21) the defendant has a criminal history of repeated instances of
conduct violative of criminal laws, whether punishable as felonies or misdemeanors,
similar in nature to the offense for which the defendant is being sentenced under this
section;

| (22) the defendant knowingly directed the conduct constituting the
offense at a victim because of that person's race, sex, color, creed, physical or mental
disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71 and

(A) the offense involved the delivery of a controlled substance
under circumstances manifesting an intent to distribute the substance as part of
acommercial enterprise; or

(B) at the time of the conduct resulting in the conviction, the

defendantwas caring for or assisting in the care of a child under 10 years of

age;
(24) the defendant is convicted of an offense specified in AS 11.71 and

theoffense involved the transportation of controlled substances into the state;

(25) the defendant is convicted of an offense specified in AS 11.71 and
the offense involved large quantities of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71 anc

the offense involved the distribution of a controlled substancethat had been

adulterated with a toxic substance;
(27) the defendant, being 18 years of age or older,
(A) is legally accountable under AS 11.16.110(2) for the

conduct of a person who, at the time the offense was committed, was under 18

years of age and at least three years younger than the defendant; or

(B) is aided or abetted in planning or committing the offense by
a person who, at the time the offense was committed, was under 18 years of

age and at least three years younger than the defendant;
(28) the victim of the offense is a person who provided testimony or

evidence related to a prior offense committed by the defendant;

(29) the defendant committed the offense for the benefit of, at the
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direction of, or in association with a criminal street gang;

(30) the defendant is convicted of an offense specified in AS 11.41.410

- 11.41.455, and the defendant knowingly supplied alcohol or a controlled substance to

the victim in furtherance of the offense with the intent to make the victim

incapacitated; in this paragraph, ‘incapacitated”” has the meaning given in

AS 11.41.470i
(31) the defendant's prior criminal history includes convictions for

five or more crimes in this or another jurisdiction that are class A misdemeanors
under the law of this state, or having elements similar to a class A misdemeanor;
two or more convictions arising out of a single continuous episode are considered
a single conviction; however, an offense is not a part of a continuous episode if
committed while attempting to escape or resist arrest or if it is an assault upon a
uniformed or otherwise clearly identified peace officer; notice and denial of

convictions are governed by AS 12.55.145(h), (c), and (d).

* Sec. 19. AS 12.55.155(d) is amended to read:

(d) The following factors shall be considered by the sentencing court if
proven in accordance with this section, and may allow imposition of a sentence

below the presumptive range [AND MAY MITIGATE THE PRESUMPTIVE

TERMS] set out in AS 12.55.125:
(1) the offense was principally accomplished by another person, and

the defendant manifested extreme caution or sincere concern for the safety or well-

being of the victim;
(2) the defendant, although an accomplice, played only a minor role in

the commission of the offense;
(3) the defendant committed the offense under some degree of duress,

coercion, threat, or compulsion insufficient to constitute a complete defense, but that

[WHICH] significantly affected the defendant's conduct;
(4) the conduct of a youthful defendant was substantially influenced by

another person more mature than the defendant;
(5) the conduct of an aged defendant was substantially a product of

physical or mental infirmities resulting from the defendant’s age;
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(6) in a conviction for assault under AS 11.41.200 - 11.41.220, the

defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410 - 11.41.470,
the victim provoked the crime to a significant degree;

(8) [REPEALED

(9)] the conduct constituting the offense was among the least serious

conduct included in the definition of the offense;
(9) [(210)] before the defendant knew that the criminal conduct had

been discovered, the defendant fully compensated or made a good iith effort to fully

compensate the victim of the defendant's criminal conduct for any damage or injury

sustained,;
(10) [(11)] the defendant was motivated to commit the offense solely

by an overwhelming compulsion to provide for emergency necessities for the

defendant's immediate family;
(11) [(12)] the defendant assisted authorities to detect, apprehend, or

prosecute other persons who committed an offense;
(12) [(13)] the facts surrounding the commission of the offense and

any previous offenses by the defendant establish that the harm caused by the

defendant's conduct is consistently minor and inconsistent with the imposition of a

substantial period of imprisonment;
(13) [(14)] the defendant ia convicted of an offense specified in

AS 11.71 and the offense involved small quantities of a controlled substance:
(14) [(15)] the defendant is convicted of an offense specified in
AS 11.71 and the offense involved the distribution of a controlled substance other

than a schedule 1A controlled substance, to a personal acquaintance who is 19 years of

age or older for no profit;
(15) [(16)] the defendant is ¢ icted of an offense specified in

AS 11.71 and the offense involved the possession of a small amount of a controlled

substance for personal use in the defendant's home;
(16) [(17)] in a conviction for assault or attempted assault or for

homicide or attempted homicide, the defendant acted in response to domestic violence

16~
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perpetrated by the victim against the defendant and the domestic violence consisted of
aggravated or repeated instances of assaultive behavior.

* Sec. 20. AS 12.55.155(e) is amended to read:
(e) If a factor in aggravation is a necessary element of the present offense, or

requires the imposition of a sentence within the presumptive range [TERM] under
AS 12.55.125(c)(2), that factor may not be used to impose a sentence above the high
end of [AGGRAVATE] the presumptive range [TERM]. If a factor in mitigation is
raised at trial as a defense reducing the offense charged to a lesser included offense,

that factor may not be used to impose a sentence below the low end of [MITIGATE]

the presumptive range [TERM].

* Sec. 21. AS 12.55.155(f) is amended to read:
(0 If the state seeks to establish a factor in aggravation at sentencing

(1) under (c)(7), (8), (12). (15). (19), (20), (21), or (31) of this
section, or if the defendant seeks to establish a factor in mitigation at sentencing,
written notice must be served on the opposing party and filed with the court not later
than 10 days before the date set for imposition of sentence; the factors [ FACTORS]
in aggravation listed in this paragraph, and factors in mitigation must be established

by clear and convincing evidence before the court sitting without a jury; all [. ALL]

findings must be set out with specificity”
(2) other than one listed in (1) of this subsection, the factor shall be

presented to a trial iurv under procedures set by the court, unless the defendant
waives trail by jury, stipulates to the existence of the factor, or consents to have
the factor proven under procedures set out in (1) of this subsection; a factor in
aggravation presented to a jury is established if proved bevond a reasonable

doubt; written notice of the intent to establish a factor in aggravation must be

served on the defendant and filed with the court

the court instructs the jury about the option to return a verdict for a lesser

included offense; or
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(C) five days before entering a plea that results in a finding

ol guilt, or at another time specified by the court.

* Sec. 22. AS 12.55.165(a) is amended to read:
If the defendant is subject to sentencing under AS 12.55.125(c). (d), (e), or

()
(0 1AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (eX2), (€)(3), OR (i)] and the court finds by

clear and convincing evidence that manifest injustice would result from failure to
consider relevant aggravating or mitigating factors not specifically included in
AS 12.55.155 or from imposition of a sentence within the presumptive range
[TERM], whether or not adjusted for aggravating or mitigating factors, the court shall

enter findings and conclusions and cause a record of the proceedings to be transmitted

to a three-judge panel for sentencing under AS 12.55.175.

* Sec. 23. AS 12.55.175(b) is amended to read:
(b) Upon receipt of a record of proceedings under AS 12.55.165, the three-

judge panel shall consider all pertinent files, records, and transcripts, including the
findings and conclusions of the judge who originally heard the matter. The panel may
hear oral testimony to supplement the record before it. If the panel supplements the
record, the panel shall permit the victim to testify before the panel. If the panel finds
that manifest injustice would result from failure to consider relevant aggravating or
mitigating factors not specifically included in AS 12.55.155 or from imposition of a
sentence within the presumptive range [TERM], whether or not adjusted for
aggravating or mitigating factors, it shall sentence the defendant in accordance with
this section. If the panel does not find that manifest injustice would result, it shall

remand the case to the sentencing court, with a written statement of its findings and

conclusions, for sentencing under AS 12.55.125.

*Sec. 24. AS 12.55.175(e) is amended to read:

(e) If the three-judge panel determines under (b) of this section that manifest
injustice would result from imposition of a sentence within the presumptive range

[TERM] and the panel also finds that the defendant has an exceptional potential for |

rehabilitation and that a sentence of less than the presumptive range[TERM]should

be imposed because of the defendant’s exceptional potential forrehabilitation, the

panel

78( ) -18-
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(1) shall sentence the defendant within [TO] the presumptive range

[TERM] required under AS 12.55.125 or as permitted under AS 12.55.155;

(2) shall order the defendant under AS 12.55.015 to engage in
appropriate programs of rehabilitation; and

(3) may provide that the defendant is eligible for discretionary parole
under AS 33.16.090 during the second half of the sentence imposed under this

subsection if the defendant successfully completes all rehabilitation programs ordered

under (2) of this subsection.
* Sec. 25. AS 12.55.185 is amended by adding a new paragraph to read:
(18)  ™active term of imprisonment”™ has the meaning given in

AS 12.55.127.

* Sec. 26. AS 33.05.070 is amended by adding new subsections to read:
(c) At any time within the probation period, a police officer certified by the
Alaska Police Standards Council may detain a probationer if the police officer has
reasonable suspicion that the probationer has recently violated or may imminently
violate a probation condition relating to one of the topics set out in (d) of this section.
The police officer may also arrest the probationer without a warrant if the police
officer has probable cause to believe that the probationer has violated a probation

condition relating to one of the topics set out in (d) of this section.
(d) The conditions that permit a police officer to detain or arrest a probationer

or parolee without a warrant under AS 33.16.240 and (c) of this section are those
conditions imposed by the court, or the parole board, relating to

(1) geographic limitations on the probationer's movements;

(2) possessing or consuming controlled substances under state or

federal law;
(3) possessing firearms;

(4) possessing or consuming alcoholic beverages, or being in a place

where they are sold or served;
(5) operating or driving a motor vehicle; or

(6) other conduct that creates an imminent public danger or threatens

serious harm to persons or property.

2 CSHB 78( )
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* Sec. 27. AS 33.16.085(a) is amended to read:
€)) Notwithstanding a presumptive, mandatory, or mandatory minimum term
or sentence a prisoner may be serving or any restriction on parole eligibility under
AS 12.55, a prisoner who is serving a term of at least 181 days, may, upon application

by the prisoner or the commissioner, be released by the board on special medical

parole if the board determines that
(1) the prisoner has not been convicted of an offense under

AS 11.41.410 - 11.4i.425 or 11.41.434 - 11.41.438 and the prisoner is severely
medically or cognitively disabled as certified in writing by a physician licensed under

AS 08.64

(2) areasonable probability exists that
(A) the prisoner will live and remain at liberty without

violating any laws or conditions imposed by the board;
(B) became ol the prisoner's severe medical or cognitive

disability, the prisoner will not pose a threat of harm to the public if released

on parole; and
(C) release of the prisoner on parole would not diminish the
seriousness of the crime;

(3) the prisoner
(A) was not suffering from the severe medical or cognitive

disability at the time the prisoner committed the offense or parole or probation

violation for which the prisoner is presently incarcerated; or
(B) was suffering from the severe medical or cognitive
disability at the time the prisoner committed the offense or parole or probation
violation for v/hich the prisoner s presently incarcerated and the medical or
cognitive disability has progressed so that the likelihood of the prisoner's
committing the same or a similar offense is low;
(4) the care and supervision that the prisoner requires can be provided
in a more medically appropriate or cost-effective manner than by the department;

(5) the prisoner is incapacitated to an extent that incarceration does not

impose significant additional restrictions on the prisoner;

20-
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(6) the prisoner is likely to remain subject to the severe medical or

cognitive disability throughout the entire period of parole or to die and there is no

reasonable expectation that the prisoner's medical or cognitive disability will improve

noticeably; and
(7) an appropriate discharge plan has been formulated that addresses

basic life domains of the prisoner, including care coordination, housing, eligibility for

public benefits, and health care, including necessary medication.

*Sec. 28. AS 33.16.090 is repealed and reenacted to read:

Sec. 33.16.090. Eligibility for discretionary parole and minimum terms to
be served, (a) A prisoner sentenced to an active term of imprisonment of at least 181
days may, in the discretion of the board, be released on discretionary parole if the

prisoner has served the amount of time specified under (b) of this section, except that

(1) aprisoner sentenced to one or more mandatory 99-year terms under |

AS 12.55.125(a) or one or more definite terms under AS 12.55.125(/) is not eligible

for consideration for discretionary parole;
(2) aprisoner is not eligible for consideration of discretionary parole if

made ineligible by Older of a court under AS 12.55.115;
(3) a prisoner imprisoned under AS 12.55.086 is not eligible for
discretionary parole unless the actual term of imprisonment is more than one year.

(b) A prisoner eligible under (a) of this section who is sentenced

(1) to a single sentence under AS 12.55.125(a) or (b) may not be
rele™  ’on discretionary parole until the prisoner has served the mandatory minimum
term under A? 12.55.125(a) or (b), one-third of the active term of imprisonment

imposed, or any term set under AS 12.55.115, whichever is greatest;

(2) to asingle sentence within or below a presumptive range set out in
AS 12.55.125(c), (d)(2) - (4), (e)(3) and (4), or (i), and has not been allowed by the
three-judge panel under AS 12.55.175 to be considered for discretionary parole
release, may not be released on discietionary parole until the Drisoner has served the

term imposed, less good time earned under AS 33.20.010;
(3) to asingle sentence under AS 12.55 125(c), (d)(2) - (4), (e)(3) and

(4), or (i), and has been allowed by the three-judge pane! under AS 12.55.175 to be |

21- CSHB 78( )
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considered for discretionary parole release during the second half of the sentence, may

not be released on discretionary parole until
(A) the prisoner has served that portion of the active term of

imprisonment required by the three-judge panel; and
(B) in addition to the factors set out in AS 33.16.100(a), the

board determines that
(i) the defendant has successfully completed all

rehabilitation programs ordered by the three-judge panel that were

made available tc the prisoner; and
(ii) the prisoner would not constitute a danger to the

public if released on parole;
(4) to asingle enhanced sentence under AS 12.55.155(a) that is above

the applicable presumptive range, may not be released on discretionary parole until the

prisoner has served the greater of the following:
(A) an amount of time, less good time earned under

AS 33.20.010, equal to the upper end of the presumptive range plus one-fourth
of the amount of time above the presumptive range; or
(B) any term set under AS 12.55.1i5;

(5) to asingle sentence under any other provision of law, may not be
released on discretionary parole until the prisoner has served at least one-fourth of the
active term of imprisonment, any mandatory nrnimum sentence imposed under any
provision of law, or any term set under AS 12.55.115, whichever is greatest;

(6) to concurrent sentences, may not be released on discretionary

parole until the prisoner has served the greatest of
(A) any mandatory minimum sentence or sentences imposed

under any provision of law;
(B) any term set under AS 12.55.115; or

(C) the amount of time that is required to be served under (1) -

(5) of this subsection for the sentence imposed for the primary crime, had that

been the only sentence imposed;
(7) to consecutive or partially consecutive sentences, may not be

22-
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released on discretionary parole until the prisoner has served the greatest of
(A) the composite total of any mandatory minimum sentence or

sentences imposed under any provision of law, including AS 12.55.127;
(B) any term set under AS 12.55.115; or

(C) the amount of time that is required to be served under (1) -
(5) of this subsection for the sentence imposed for the primary crime, had that
been the only sentence imposed, plus one-quarter of the composite total of the
active term of imprisonment imposed as consecutive or partially consecutive

sentences imposed for all crimes other than the primary crime.

(c) As used in this section,

(1) active term of imprisonment™ has the meaning given in
AS 12.55.185;
(2) "primary crime™ has the meaning given in AS 12.55.127.
* Sec. 29. AS 33.16.100 amended by adding a new subsection to read:
(e) If the parole board considers an application for discretionary parole, and

denies parole because the prisoner does not meet the standards in (a) of this section,
the board may make a prisoner ineligible for further consideration of discretionary

parole, or may require that additional time be served before the prisoner is again

eligible for consideration for discretionary parole.

* Sec. AS 33.16.240(c) is amended to read:
(c) In addition to the powers granted to a police officer under (g) of this

SECtiOﬂ, d [A] parole officer may, without a warrant, arrest a parolee for a violation of
parole only if there is danger to the public, if there is a likelihood that the parolee will
flee, or if the parolee committed a crime in the presence of the parole officer.

* Sec. 31. AS 33.16.240 is amended by adding a new subsection to read:

(g) At any time within the period of parole supervision, a police officer
certifled by the Alaska Police Standards CouncM may detain a parolee if the officer
has reasonable suspicion that the person has recently violated or may imminently
violate a parole condition relating to one of the topics set out in AS 33.05.070(d). The
officer may also arrest the parolee without a warrant if the officer has probable cause

to believe that the person has violated a parole condition relating to one of the topics

-23- CSHB 78( )
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set out in AS 33.05.070(d).
* Sec. 32. AS 12.55.125(k); AS 33.16.100(c), and 33.16.100(d) are repealed.
* Sec. 33. The uncodified law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY. Sections 1, 4, 6, 26, and 29 - 31 of this Act apply to offenses

committed before, on, or after the effective date of this Act. Sections 2, 3, 5, 7 - 25, and 27 -
28 of this Act apply to offenses committed on or after the effective date of this Act.
References to prior offenses or convictions in secs. 8 - 21 of this Act include offenses
committed before, on, or after the effective date of this Act.

* Sec. 34. This Act takes effect immediately under AS 01.10.070(c).
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2006 LEGISLATIVE SESSION Bill Version: HB78-LAW-CDCO-1-21-
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected: LAW

Title "An Act relating to the content of indictments, "rdu CRIMINAL

sentencing, probation, and parole. Component CDCO

Sponsor Representative Samuels

Requester House Judiciary Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

FY 2009 FY 2010 FY 2011

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

anaLvsis:  (Attacha separate page if necessary)

This bill modifies the laws governing the presumptive sentencing of felony offenders in Alaska, in response
to Blakely v. Washington, a decision by the U.S. Supreme Court announced in June 2004. By careful
amendment of Alaska's sentencing laws this legislation seeks to avoid the worst consequences of Blakely,
which could prevent judges from considering all relevant factors in sentencing and causing undue
complications in the criminal justice process. The Department of Law does not anticipate a fiscal impact

from passage of this legislation.

Phone 465-5427

Prepared by: Kathryn A. Daughhetee, Director
Dste/Time 1/21/05 8:42 AM

Division Administrative Services

Approved by: Kathryn Daughhetee for Gregg D. Renkes, Attorney General Date 1/21/2005

Agency Department of Law

(Revised 9/23/2004 OMB) Page 1of 1__



FISCAL NOTE

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title

Sponsor
Requester

Expenditures/Revenues

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) [

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF'Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2005) cost:

Mark this box (X) if funding for this bill is Included In the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page|f necessary)
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Bill Version
() Publish Date:
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Note: Amounts do not include inflation unless otherwise noted below.
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Passage of this bill will have no fiscal Impact on the Department of Public Safety. The expected increase in
the number of arrests for this violation can be handled by available staff. Provisions of this bill will help
enforce and Insure that probationer's and parolee's are complying with their conditions. It also outlines a
reasonable standard for arrest of probation/parole violations.

Prepared by: Lieutenant Todd G iarp
Alaska State Troopers

Commissioner William Tandeske

Division

* Phone 907-465-3223
y; Date/Time 1/24/05 11:29 AM

Date 1/24/12005 1

Approved by:
Agency

(Rev.sw? 9/23/2004 OMB)

Department of Public Safety
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2(1)5 LEGISLAT'VE SESS'ON Bill Version: HB 78
() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Corrections
Title An Act "elating to criminal law... |RDU Probation and Parole
procedure, criminal sentences, and probation and parole "Component Probation and Parole Directors Ofc
Sponsor Rep. Samuels, McGuire, Hawker
Requester House Judiciary Component No. 2684

Expenditures/Revenues (Thousands of Dollars)

Note: An nts do not include inflation unless otherwise noted below.
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

OPERATING EXPENDITURES FY 2006
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 00
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 00 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.0 0.0 0.0 0.0
ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 00
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 00
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 00
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time 0 0 0 0 0 ]
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attaha%paraie fage IfI'E(BSSGT}/)

HB78 modifies state law governing the presumptive sentencing of felony offenders in Alaska, in response
to the United States Supreme Court decision, Blakely v. Washington. The legislation proposes to amend
Alaska's sentencing laws to avoid the worst consequences of Blakely, which could make it difficult for
judges to consider all relevant factors in sentencing, causing complications throughout the criminal justice
process. The modified presumptive sentencing structure proposed in HB78 primarily will impact the
process and not the end result of felony sentences; therefore the legislation will have a negligible, if any,
effect on the length of sentences imposed. The department also is unable to predict with any accuracy the
future actions judges may or may not take regarding probation supervision, thus it is unknown whether the
changes proposed in the legislation will have any impact on probation services.

Phone 465-4641
Date/Time 1/24/05 10:51 AM

Date 1/24/2005

°repared by:  Sharleen Griffin, Acting Director
Division Administrative Services

Approved by:  Portia Parker, Deputy Commissioner
Agency Department of Corrections

(Revised 9/23/2004 OMB) Page 1of.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version. HB78

() Publish Date:
Revision Date/Time (Note if correction): Dept. Affected: Corrections
Title An Act relating to criminal law and "RDU Institutional Facilities
procedure, criminal sentences, and probation and parole Component Institution Director’s Office
Sponsor Rep Samuels. McGuire, Hawker
Requester House Judiciary Component No. 1381

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010
Personal Services 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 Cco 0.0 00
Land & Structures 0.0 0.0 0.0 0.0 0.0
Grants & Claims 00 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 00
TOTAL OPERATING 0.0 0.0 0.0 0.0 o.u
ICAPITAL EXPENDITURES 0.0 0.0 0.0 . _ 00 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0
1003 GF Match 00 0.0 0.0 0.0 0.0
1004 GF 00 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0
1037 GF/MentalHealth 0.0 00 00 0.0 0.0
Other (Specify Type--Do not abbreviate) 00 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0

0.0

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budc it proposal:

POSITIONS

Full-time 0 0 0 0 0
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0

ANALYSIS: (Aﬂém d separaIe Pa0a lfre(Bssary)

FY 2011
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0

0.0

0.0

0.0
0.0
0.0
0.0
00
0.0
0.0

o

HB78 modifies state law governing the presumptive sentencing of felony offenders in Alaska, in response
to the United States Supreme Court decision, Blakely v. Washington. The legislation proposes to amend

Alaska's sentencing laws to avoid the worst consequences of Blakely, which could make it difficult

for

judges to consider all relevant factors in sentencing, causing complications throughout the criminal justice
process. The modified presumptive sentencing structure proposed in HB78 primarily will impact the
process and not the end result of felony sentences; therefore the legislation will have a negligible, if any,
effect on the length of sentences imposed. The Department of Corrections does not anticipate a fiscal

impact to the Division of Institutions from the passage of this legislation

Prepared by: Sharleen Griffin, Acting Director Phone 465-4641

Division Administrative Services

Approved by: Portia Parker, Deputy Commissioner Date 1/24/2005

Agency Department of Corrections

(Ritvi»d 9/23/2004 OMB) Page 1of
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2005 LEG|SLAT|VE SESS|ON Bill Version: HB 76

() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected Administration

Title An act relaing to criminal law... RDU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Reps. Samuels, McGuire,

Requester House Judiciary Component No. 1631

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011

Personal Sen/ices : : :
Travel

Contractual

Supplies

Equipment

Land & Structures

Grants 8 Claims

Miscellaneous
* tt . t ft
TOTAL OPERATING

[CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL ft ft ft ft ft ft
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Atm‘]amraiepam ifnecessary)

This bill amends the criminal sentencing code in an attempt to comply with the U.S. Supreme Court decision in
Blakelv v. Washington The Public Defender Agency's operations will be fiscally impacted, but it is not possible to
predict with any accuracy the amount of the impact, therefore an indeterminate note is submitted. The fiscal impact
includes: 1) protracted litigation challenging the constitutionality of several aspects of this bill; 2) more defendants
who previously received a presumptive sentence without probation will receive sentences that include suspended
time and probation; this will result in an increase in PD appointments on petitions to revoke probation for violations of
conditio-s of probation; 3) more cases will go tojury trial because of the increased presumptive ranges and if
conviction results at trial, more appeals from those convictions will result.  This bill does not address the predictable
increase in PD appointments to old cases addressing the impact of Blakelv on previouslv imposed sentences, which

may be addressed separately.

Phone (907)334-4416
Date/Time 1/24/05 10 21 AM

Date 1/24/2005

Prepared by: Linda K. Wilson, Deputy Director
Division Public Defender Agency

Approved by. Mike Tibbies, Deputy Commissioner
Agency Department of Administration

(Reviled 9/23/2004 OMB) Page 1of 1



FISCAL NOTE
STATE OF ALASKA Fiscal Note Number:

2005 LEGISLATIVE SESSION Bill Version: HB 78
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected,; Administration

Title An act relaing to criminal law... RDU Legal and Advocacy Services
Component Office of Public Advocacy

Sponsor Reps Samuels, McGuire, Hawker

Requester House Judiciary Component No. 43

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES . FY 2006 . FY 2007 . FY 2008 FY 2009 . FY 2010 . FY 2011

Personal Services :

Travel

Contractual . . . . . .

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
* * * *
TOTAL OPERATING .

CAPITAL EXPENDITURES | [ I

CHANGE IN REVENUES ( ) [ 1 [

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

* * * * * *
TOTAL
Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attﬂaseparate Page |fneoessary)

This bill amends the criminal sentencing code in an attempt to comply with the U.S. Supreme Court decision in
Blakelv v. Washington. The Office of Public Advocacy's budget will be impacted, but it is not possible to predict with
any accuracy the amount of the impact, therefore an indeterminate note is submitted. This legislation increases
sentences across the board, adds some uncertainty to a defendant’s sentences, and allows probationary sentences
where they were not authorized previously. When sentencing consequences increase for criminal conduct, or
uncertainty is added to the process, litigation necessarily increases. Because of the increased presumptive ranges,
more cases will go to trial. Because of uncertainty in what a defendant may receive if he pleads, more cases will go
to trial. Finally, more defendants who previously received a presumptive sentence without probation will receive
sentences that include suspended time and probation and this will result in an increase in OPA appointments on

petitions to revoke probation. The fiscal impact will be felt both with increased staff and contractor costs.

Phone (907) 269-3500
-~ Date/Time 1/24/05 12:16 PM

Date 1/24/2005

Prepared by: Joshua P. Fink, Director
Division Office of Public Adv ocacy

Approved by: Mike Tibbies, Deputy Commissioner
Agency Department of Administration

(Revised 9*3/2004 OMB) Page lof1



LEXSEE 530 US 466
CHARLES C. APPRENDI, JR. v. NEW JERSEY
No. 99-478
SUPREME COURT OF THE UNITED STATES

530 U.S. 466; 120 S. Ct. 234ft; 147 L Ed. 2d 435; 2000 U.S. LEXIS 4304; 68
U.S.LW. 4576; 2000 Cal. Daily Op. Service 5061; 2000 Daily Journal DAR 6749; 2000
Colo. J. C.AR. 3722; 13 Fla. L Weekly Fed. S 457

March 28,2000, Argued
June 26, 2000, Decided

PRIOR HISTORY: ON WRIT OP CERTIORARI TO
THE SUPREME COURT OF NEW JERSEY.

DISPOSITION: 159 N. 3. 7, 731 A. 2d 485, reversed
and remanded.

CASE SUMMARY:

PROCEDURAL POSTURE: Petitioner sought a writ
of certiorari to the Supreme Court of New Jersey, which
affirmed petitioner's sentence under N.J. stat. Ann. § §
2c:43-7(a)(3), 2C:44-3(e) (2000), authorizing an
extended term of imprisonment for hate crime.

OVERVIEW: Petitioner pleaded guilty to two counts of
second-degree possession of a firearm for an unlawful
purpose and one count of the third-degree offense of
unlawful possession of an antipersonnel bomb. The state
trial court enhanced the sentence under N.J. stat. Ann. §
§ 2C:43~7(a)@3), 2C:44-3(e) (2000), finding by a
preponderance of the evidence that petitioner acted with
a purpose to intimidate an individual or group of
individuals because of race. The sentence was affirmed
on appeal. On writ of certiorari, the court reversed the
judgment because the procedure was an unacceptable
departure from the jury tradition. The Due Process
Clause of U.S. Const, amend. XIV required thatajury on
the basis of proof beyond a reasonable doubt make the
factual determination authorizing an increase in the
maximum prison sentence.

OUTCOME: The judgment of the state supreme court
was reversed because It was unconstitutional to remove

from t_hed'ury the assessment of facts that increased the
prescribed range of penalties to which petitioner was

exposed.

LexisNexis(R) Headnotes

Criminal Law & Procedure > Criminal Offenses >
Weapons > Possession
(HNi] N.J. Stat. Ann. § 2C:39-4(a) classifies the
possession of a firearm for an unlawful purpose as a
"second-degree" offense. Such an ¢ use Is punishable
by imprisonment for between five and ten years. §

2C:43-6(3)(2).

Criminal Law & Proced ~ > Sentencing >
Adjustments

[HNZJ N.J. Stat. Ann. § 2C:44-3(e), @ "hate crime” law,
provides for an "extended tern" of imprisonment if the
trial court finds, by a preponderance of the evidence, that
the defendant in committing the crime acted with a
purpose to intimidate an individual or %rou_ of
Individuals because of race, color, gender, handicap,
religion, sexual orientation, or ethnicity.

Criminal Law & Procedure > Sentencing >

Adjustments

(HN31 The extended term authorized by n.J. stai. Ann. §
2C:43-7(a)(3), the "hate crime" law, for second-degree
offenses is imprisonment for between 10 and 20 years.

Criminal Law & Procedure > Sentencing > Imposition
> Factors
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Constitutional Law > Procedural Due Process > Scope
of Protection

[HN4A Under the Due Process Clause of U.S. Const.
"mend. V and the notice and jury trial guarantees of U.S.
Const, amend. VI, any fact 30ther than prior conviction)
that increases the maximum penalty for a crime must be
charged in an indictment, submitted to a jury, and proven

beyond a reasonable doubt.

Criminal Law & Procedure > Trials > Defendant's
Rights >Right to Jury Trial

[HN5] U.S. Const, amend. XIV provides for the
proscription of any deprivation of liberty without due
process of law, and U.S. Const, amend. VI guarantees
that in all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury. Taken together, these rights indisputably entitle a
criminal defendant to a jury determination that he is
guilty of every element of the crime with which he is
charged, beyond a reasonable doubt.

Constitutional Liw > Procedural Due Process > Scope
of Protection

[HN6] The Due Process Clause protects the accused
against conviction except upon proof beyond a
reasonable doubt of every fact necessary to constitute the
crime with which he is charged.

Criminal 1mw & Procedure > Trials > Defendant's
Rights > Right to Jury Trial

Criminal Law & Procedure > Sentencing > Imposition
> Factors _ o

WN?] Other than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt. With that
exception, it is unconstitutional for a legislature to
remove from the jury the assessment of facts that
increase the prescribed range of penalties to which a
criminal defendant is exposed. It is equally clear that
such facts must be established by proof beyond a
reasonable doubt.

Criminal Imw & Procedure >Scienter > Specific l.itent
[HN8) According to N.J. Stat. Ann. § 2C:2-2(h)(l), a
person acts purposely with respect to the nature of his
conduct or a result thereof if it I1s his conscious object to
engage in conduct of that nature or to cause such a result.

SYLLABUS: Petitioner Apprendi fired several shots
into the home of an African-American family and made a
statement — which he later retracted - that he did not
want the family in his neighborhood because of their
race. He was charged under New Jersey law with, inter
alia, second-degree possession of a firearm for an

unlawful purpose, which carries a prison term of 5to 10
years. The count did not refer to the State's hate crime
statute, which provides for an enhanced sentence if a trial
judge finds, by a preponderance of the evidence, that the
defendant committed the crime with a purpose to
intimidate a person or group hecause of, inter alia, race.
After Apprendi pleaded guilty, the prosecutor filed a
motion to enhance the sentence. The court found by a
preponderance of the evidence that the shooting was
racially motivated and sentenced Apprendi to a 12-year
term on the firearms count. In upholding the sentence,
the appeals court rejected Apprendi's claim that the Due
Process Clause requires that a bias finding be proved to a
jury beyond a reasonable doubt. The State Supreme

Court affirmed.

Held: The Constitution requires that any fact that
increases the penalty for a crime beyond the prescribed
statutory maximum, other than the fact of a prior
convic lon, must be submitted to a jury and proved
beyond a reasonable doubt. Pp. 7-31.

(8 The answer to the narrow constitutional question
presented — whether Apprendi's sentence was
permissible, given that it exceeds the 10-year maximum
for the offense charged — was foreshadowed by the
holding in Jones v. United States, 526 US. 227, 143 L
Ed. 2d 311, 119 S. Ct. 1215, that, with regard to federal
law, the Fifth Amendment's Due Process Clause and the
Sixth Amendment's notice and jury trial guarantees
require that any fact other than #)rlor conviction that
increases the maximum penalty for a crime must be
charged in an indictment, submitted to ajury, and proved
beyond a reasonable doubt. The Fourteenth Amendment
commands the same answer when a state statute is

involved. Pp. 7-9.

b) The Fourteenth Amendment right to due process and
the Sixth Amendment right to trial by jury, taken
together, entitle a criminal defendant to a Tjury
determination that he is guilty of every element of the
crime with which he is charged, beyond a reasonable
doubt. E.g., In re Winship. 397 U.S. 358, 364, 25 L Ed.
2d 368, 90 S. Ct. 1068. The historical foundation for
these principles extends down centuries into the common
law. While judges in this country have long exercised
discretion in sentencing, such discretion is bound by the
range of sentencing options prescribed by the legislature.
See, e.g.. United States V. Tucker, 404 U.S. 443, 447, 30
L Ed. 2d 592, 92 S. Ct. 589. The historic inseparability
of verdict and judgment and the consistent limitation on
judges' discretion highlight the novelty of a scheme that
removes the jury from the determination of a fact that
exposes the defendant to a penalty exceeding the
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maximum he could receive if punished according to the
facts reflected in the jury verdict alone. Pp. 9-18.

(©) McMillan V. Pennsylvania, 477 US. 79, 91 L Ed. 2d
67, 106 S. Ct. 2411, was the first case in which the Court
used "sentencing factor" to refer to a fact that was not
found by the jury but could affect the sentence imposed
by thejudtge. In finding that the scheme at issue there did
not run afoul of winship's strictures, this Court did not
budge from the ﬁosition that (1) constitutional limits
exist to States’ authority to define away facts necessary to
constitute a criminal offense, 477 U.S. at 85-88, and (2)a
state scheme that keeps from the jury facts exposing
defendants to greater or additional punishment may raise
serious constitutional concerns, 477 US. at 88.
Almendarez-Torres v. United States, 523 U.S. 224, 140
L Ed. 2d 350, 118 S. Ct. 1219 - in which the Court
upheld a federal law allowing a judge to impose an
enhanced sentence based on prior convictions not alleged
in the indictment - represents at best an exceptional
departure from the historic practice. Pp. 19-24.

(d) In light of the constitutional rule expressed here, New
Jersey's practice cannot stand. It allows ajury to convict
a defendant of a second-degree offense on its finding
beyond a reasonable doubt and then allows a judge to
impose punishment identical to that New Jersey provides
for first-degree crimes on his finding, by a
preponderance of the evidence, that the defendant's
purpose was to intimidate his victim based on the
victim's particular characteristic. The State’s argument
that the biased purpose finding is not an "element" of a
distinct hate crime offense but a "sentencing factor" of
motive is nothing more than a disagreement with the rule
applied in this case. Beyond this, the argument cannot
succeed on its own terms. It does not matter how the
re?uwed finding is labeled, but whether it exposes the
defendant to a greater punishment than that authorized
by the jurys verdict, as does tiie sentencing
"enhancement" here. The degree of culpability the
legislature associates with factually distinct conduct has
significant implications both for a defendant’s liberty and
for the hei%htened stigma associated with an offense the
legislature has selected as worthy of greater punishment,
That the State placed the enhancer within the criminal
code’s sentencing provisions does not mean that it is not
an essential element of the offense. Pp. 25-3L.

159 N.J. 7, 731 A.2d485, reversed and remanded.

COUNSEL:
Joseph D. O'Neill argued the cause for petitioner.

Edward C. DuMont argued the cause for the United
States, as amicus curiae, by special leave of court.

Lisa S. Gochman argued the cause for respondent.

JUDGES: STEVENS, J,, delivered the opinion of the
Court, in which SCALIA, SOUTER, THOMAS, and
GINSBURG, JJ., joined. SCALIA, J., filed a concurring
opinion. THOMAS, J., filed a concurring opinion, in
which SCALIA, J., joined as to Parts | and Il
O'CONNOR, ., filed a dissenting opinion, in which
REHNQUIST, C. J., and KENNEDY and BREYER, JJ.,

joined. BREYER, J., filed a dissenting opinion, in which

REHNQUIST, C. J., joined.
OPINIONBY: STEVENS

OPINION:
_ [*468’1 [***442] [**2351] JUSTICE STEVENS
delivered the opinion of the Court.

5***LEdHRIA] [1A] [***LEdHR2A] [2A]
#HNl A New Jersey statute classifies the possession of a
irearm for an unlawful purpose as a "second-degree"
offense. N. J. Stat. Ann. § 2C:39-4(a) (West 1995). Such
an ofiense iSJ)unishabIe by imprisonment for "between
five years ana 10 years." § 2C:43-6(a)(2). [HN2] A
separate statute, described by that State's Supreme Court
as a "hate crime" law, provides for an "extended term" of
imprisonment if the trial judge finds, by a preponderance
of the evidence, that "the defendant  [*469] in
committing the crime acted with a purpose to intimidate
an individual or group of individuals because of race,
color, gender, handicap, religion, sexual orientation or
ethnicity." N. J. Stat. Ann. § 2C:44-3(e) (West Supp.
2000). [HN3] The extended term authorized by the hate
crime law for second-degree offenses is imprisonment
for "between 10and 20 years." § 2C:43-7(a)(3).

The fT]uestion presented is whether the Due Process
Clause of the Fourteenth Amendment requires that a
factual determination authorizing an increase in the
maximum prison sentence for an offense from 10 to 20
years be made by ajury on the basis of proof beyond a
reasonable doubt.

At 2:04 a.m. on December 22, 1994, petitioner
Charles C. Apprendi, Jr., fired several .22-caliber bullets
into the home of an African-American family that had
recently moved into a previously all-white neighborhood
in Vineland, New Jersey. Apprendi was promptly
arrested and, at 3:05 a.m., admitted that he was the
shooter. After further questioning, at 6:04 a.m., he made
a statement —which he Lter retracted - that even though
he did not know the occupants of the house personally,
"because they are black in color he does not want them in
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the neighborhood." 159 N.J. 7. 10. 731 A.2d 485. 486
(1999). [**2352]

A New Jersey grand jury returned a 23-count
indictment charging Apprendi with four first-degree,
eight second-degree, six third-degree, and five fourth-
degree offenses. The charges alleged shootings on four
different dates, as well as the unlawful possession of
various weapons. None of the counts referred to the hate
crime statute, and none alleged that Apprendi acted with

a racially biased purpose.

The parties entered into a plea agreement, pursuant
to which Apprendi pleaded quilty to two counts §3 and
18? of second-degree possession of a firearm for an
unlawful purpose, [*470] N J. Stat. Ann. § 2C:39-4a
(West 1995), and one count (22) of the third-degree
offense of “unlawful possession of an antipersonnel
bomb, § 2C:39-3a; the prosecutor dismissed [***443]
the other 20 counts. Under state law, a second-degree
offense carries a penalty range of 5to 10years, § 2C:43-
6(3)(2); a third-degree offense carries a penalty range of
between 3 and 5 years, § 2C:43-6(3)(3). As ﬁart of the
plea agreement, however, the State reserved the right to
request the court to impose a higher "enhanced" sentence
on count 18 (which was based on the December 22
shootmgg on the ground that that offense was committed
with a Dbiased purpose, as described in § 2C:44-3(e).
Apprendi, correspondingly, reserved the right to
challenge the hate crime sentence enhancement on the
ground that it violates the United States Constitution.

At the plea hearing, the trial judge heard sufficient
evidence to establish Apprendi's guilt on counts 3, 18,
and 22; the judge then confirmed that ApFrendi
understood the maximum sentences that could be
imposed on those counts. Because the Flea agreement
provided that the sentence on the sole third-degree
offense (count 22) would run concurrently with the other
sentences, the potential sentences on the two second-
degree counts were critical. If the judge found no basis
for the biased purpose enhancement, the maximum
consecutive sentences on those counts would amount to
20 years in aggregate: if, however, the judge enhanced
the sentence on count 18 the maximum on that count
alone would be 20 years and the maximum for the two
counts in aggregate would be 30 years, with a 15-year
period of parole ineligibility.

After the trial judge acceFted the three Uuiity pleas,
the prosecutor filed a formal motion for an extended
term. The trial judge thereafter held an evidentiary
hearing on the issue of Apprendi's "purpose” for the
shooting on December 22. Apprendi adduced evidence
from a psychologist and from seven character witnesses
who testified that he did not [*471] have a reputation
for racial bias. He also took the stand himself, explaining

that the incident was an unintended consequence of
overindulgence in alcohol, denying that he was in any
way biased against African-Americans, and denying that
his statement to the police had been accurately described.
The judge, however, found the police officer’s testimony
credible, and concluded that the evidence supported a
finding "that the crime was motivated by racial bias."
App. to Pet. for Cert. 143a. Having found "by a
preponderance of the evidence" that Apprendi's actions
were taken "with a purpose to intimidate" as provided by
the statute, id. at 1383, 13%, 1444, the trial judge held
that the hate crime enhancement applied. Rejecting
Apprendi's constitutional challenge to the statute, the
judge sentenced him to a 12-year term of imprisonment
on count 18, and to shorter concurrent sentences on the

other two counts.

Apprendi apf)ealed, arguing, inter alia, that the Due
Process Clause ol the United States Constitution requires
that the finding of bias upon which his hate crime
sentence was hased must be proved to a jury beyond a
reasonable doubt. In re Winship, 397 U.S. 358, 25 L Ed.
2d 368, 90 S. Ct 1068 (1970). Over dissent, the
Appellate Division of the Superior Court of New Jersey
upheld the enhanced sentence. [**2353] 304 N.J. Super.
147, 698 A.2d 1265 (1997). Relying on our decision in
McMillan V. Pennsylvania, 477 U.S. 79, 91 L. Ed. 2d 67,
106 S. Ct. 2411 (1986), the appeals court found that the
state legislature decided to make the hate crime
enhancement a [***444] “sentencing factor," rather
than an element of an underlying offense — and that
decision was within the State's established power to
define the elements of its crimes. The hate crime statute
did not create a presumption of quilt, the court
determined, and did not appear "tailored to permit the ...
finding to be a tail which wags the dog of the substantive
offense.” 304 N.J. Super, at 154, 698 A.2d at 1269
(quotmg McMillan, 477 US. at 88). Characterizing the
required finding as one of "motive," the court described
it as a traditional "sentencing factor," one not considered
an "essential [*472] element" of any crime unless the
legislature so provides. 304 N.J. Super, at 158, 698 A.2d
at 1270. While recognizing that the hate crime law did
expose defendants to  "greater and additional
punishment," 304 N.J Super, at 156, 698 A.2d at 1269
quoting McMillan, 477 U.S. at 88), the court held that
that “one factor standing alone” was not sufficient to
render the statute unconstitutional. Ibid.

A divided New Jersey Supreme Court affirmed. 159
NJ. 7. 731 A.2d 485 (1999). The court hegan by
explaining that while due process only requires the Slate
to prove ihe "elements" of an offense beyond a
reasonable doubt, the mere fact that a state legislature
has placed a criminal component "within the sentencing
provisions" of the criminal code "does not mean that the
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finding of a biased purpose to intimidate is not an
essential element of the offense.” 1d. at 20, 731 A.2d at
492. 'Were that the case,” the court continued, "the
Legislature could just as easi'y allow jhudges, not juries,
to determine if a kidnapping victim has been released
unharmed." Ibid. (citing state precedent requiring such a
finding to be submitted to a jury and proved beyond a
reasonable doubt). Neither could the constitutional
question be settled simply by defining the hate crime
statute's "purpose to intimidate" as "motive" and thereby
excluding the provision from any traditional conception
of an "element" of a crime. Even if one could
characterize the language this way — and the court
doubted that such a characterization was accurate —
proof of motive did not ordinarily “increase the penal
consequences to an actor.” Ioid. Such "labels," the court
concluded, would not yield an answer to Apprendi's
constitutional question. Ibid.

While noting that we had just last year expressed
serious doubt concerning the constitutionality ~of
allowing penalty-enhancing findings to be determined by
a judge by a preponderance of the evidence, Jones V.
United States, 526 U.S. 227, 143 L. Ed. 2d 311, 119 S.
Ct. 1215 [*473] (1999), the court concluded that those
doubts were not essential to our holding. Turning then, as
the appeals court had, to McMillan, as well as to
Almendarez-Torres V. United States, 523 U.S. 224, 140
L Ed. 2d 350, 118 S. Ct 1219 (1998), the court
undertook a multifactor inquiry and then held that the
hate crime J)rovision was valid. In the majority's view,
the statute did not allow impermissible burden shifting,
and did not "create a separate offense calling for a
separate Eenalty." 159 N.J. at 24, 731 A.2d at 494.
Rather, "the Legislature simply took one factor that has
always been considered by sentencing courts to bear on
Pumshment and dictated the weight to be given that
actor." Ibid. 731 A.2d at 494-495. As had the appeals
court, the majority recognized that the state statute was
unlike that in McMillan inasmuch as it increased the
maximum penalty to [***445] which a defendant could
be subject. But it was not clear that this difference alone
would "change the constitutional calculus," especially
where, as here, "There is rarely any doubt whether the
defendants committed the crimes with the purpose of
intimidating the victim on the basis of race or ethmcity."
159 N.J. F*2354] at 24-25, 731 A.2d at 495. Moreover,
in light of concerns "idiosyncratic" to hale crime statutes
drawn carefully to avoid "punishing thou?ht itself," the
enhancement served as an appropriate balance between
those concerns and the State’s compelling interest in
vindicating the right "to be free of invidious
discrimination." 159 N.J. at 25-26, 731 A.2d at 495.

~ The dissent rejected this conclusion, belie_v_ingi
instead that the case turned on two critica

characteristics: (1) "a defendant's mental state in
committing the subject offense ... necessarily involves a
finding so integral to the charged offense that it must be
characterized as an element there',f"* and 82?) "the
significantly increased sentenc.ng range triggered by
the finding of a purpose to intimidate" means that the
purpose "must be treated as a material element [that]
must be found by a jury beyond a reasonable doubt.”
[*474] 1d. at 30, 731 A.2d at 498. In the dissent's view,
the facts increasing sentences in both Almendarez-Torres
érec_|d|V|sm) and Jones (serious hodily injury) were quite
istinct from New Jersey's required finding of purpose
here; the latter finding turns directly on the conduct of
the defendant during the crime and defines a level of
culpability necessary to form the hate crime offense.
While acknowledging “"analytical tensions" in this
Court's  posl-Winship jurisprudence, the dissenters
concluded that "there can be little doubt that the
sentencing factor applied to this defendant — the purpose
to intimidate a victim because of race — must fairly be
regarded as an element of the crime requirin% inclusion
in the indictment and proof beyond a reasonable doubt.”
159 N.J. at 51, 731 A.2d at 512.

We granted certiorari, 528 U.S. 1018, 120S. Ct. 525,
145 L. Ed. 2d 407 (1999), and now reverse.

Il [***LEdHRIB] [IB] [***LEdHR2B] [2B]It is
appropriate to begin by explaining why certain aspects of
the case are not relevant to the narrow issue that we must
resolve. First, the State has ar%ued that even without the
trial judge's finding of racial bias, the judge could have
imposed consecutive sentences on counts 3 and 18 that
would have produced the 12-year term of imprisonment
that Apprendi received; Apprendi's actual sentence was
thus within the range authorized by statute for the three
offenses to which he pleaded quilty. Brief for
Respondent 4. The constitutional question, however, is
whether the 12-year sentence imposed on count 18 was
permissible, given that it was above the 10-year
maximum for the offense charged in that count. The
finding is legally significant because it increased —
indeed, it doubled - the maximum range within which
the judge could exercise his discretion, converting what
otherwise was a maximum 10—Kear sentence on that
count into a minimum sentence. The sentences on counts
3and 22 have no more relevance to our disposition than
the dismissal of ihj remaining 18 counts. [*475]

Second, although the constitutionality of basing an
enhanced sentence on racial bias was argued in the New
JerseK courts, that issue was not [***446] raised here,
nl The substantive basis for New Jersey's enhancement
i thus not at issue; the adequacy of New Jersey's
procedure is. The strength of the state interests that are
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served by the hate crime legislation has no more bearing
on this procedural question than the strength of the
interests served by other provisions of the criminal code.

nl  We have previously rejected a First
Amendment challenge to an enhanced sentence
based on a jury finding that the defendant had
intentionally selected his victim because of the
victim's race.  Wisconsin V. Mitchell, 508 U.S.
476, 480, 124 L Ed. 2d 436, 113 S. Ct. 2194

(1993).

Third, we reject the suggestion by the State Supreme
Coul that "there is rarely any doubt" concerning the
existence of the biased purpose that will support an
enhanced sentence, 159 N.J. at 25, 731 A.2d F**2355]
at 495. In this very case, that issue was the subject of the
full evidentiary hearing we described. We assume that
both the purpose of the offender, and even the known
identity of the victim, will sometimes be hotly disputed,
and that the outcome may well depend in some cases on
the standard of proof and the identity of the factfinder.

Fourth, because there is no ambiguity in New
Jersey’s statutory scheme, this case does not raise any
question concerning the State's power to manipulate the
prosecutor's burden of proof by, for exam. le, relring on
a presumPtion rather than evidence to establish an
element of an offense, ¢f. Mullaney v. Wilbur, 421 US.
684, 44 L. Ed. 2d 508, 95 S. Ct. 1881 (1975); Sandstrom
v. Montana, 442 US. 5/0, 61 L Ed. 2d 39. 99 S. Ct.
2450 (1979), or by placing the affirmative defense label
on "at least seme elements" of traditional crimes,
Patterson V. Ne» York, 432 U.S. 197, 210, 53 L. Ed. 2d
281, 97 S. Ct 2319 (1977). lhe prosecutor did not
invoke an é)resumptmn to buttress the evidence of racial
bias and did not claim that Apprendi had the burden of
disproving an improper motive. The question whether
Apprendi had a constitutional right to [*476] have a
jury' find such bias on the basis of proof beyond a
reasonable doubt is starkly presented.

Our answer to that question was foreshadowed by
our opinion In Jones V. United States, 526 U.S. 227, 143
L Ed. 2d 311, 119 S. Ct 12/5 (1999), construing a
federal statute. [HN4] We there noted that "under the
Due Process Clause of the Fifth Amendment and the
notice and jury trial guarantees of the Sixth Amendment,
any fact (other than prior conviction) that increases the
maximum penalty for a crime must be charged in an
indictment, submitted to a jury, and proven beyond a
reasonable doubt." 526 U.S. at 243, n. 6. The Fourteenth
Amendment commands the same answer in this case
involving a state statute.

[***LEdHR2C] ZCAIn his 1881 lecture on the
criminal law, Oliver Wendeil Holmes, Jr., observed:
“The law threatens certain pains if you do certain things,
intending thereby to give you a new motive for not doing
them. [f you persist in doing them, it has to inflict the
Eal_ns in order that its threats may continue to be
elieved." n2 New Jersey threatened Apprendi with
certain pains if he unlawfully possessed a weapon and
with additional pains if he selected his victims with a
purpose to intimidate them because of their race. As a
matter of simplejustice, it seems obvious that the
procedural [***447] safequards designed to protect
Apprendi from unwarranted pains should apply equally
to the two acts that New JerseK has singled out for
punishment.  Merely usin% the label "sentence
enhancement” to deserve the latter surely does not
provide a principled basis for treating them differently.

n2 0. Holmes, The Common Law 40 (M.
Howeed. 1963).

***LEAHRIC]  [1C] [***LEJHR3A] [3A]
[HN5] At stake in this case are constitutional protections
of surpassing importance: the proscription of any
deprivation of liberty without "due process of law,"
Ardt. 14, and the guarantee that “in all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial [*477] jur?;,"
Arndt. 6. n3 Taken [**2356] together, these rights
indisputably entitle a criminal defendant to "a g’ury
determination that We] is guilty of every element of the
crime with which he is charged, beyond a reasonable
doubt." United States v. Gaudin, 515 U.S. 506, 510, 132
L Ed. 2d 444, 115 S. Ct. 2310 (1995); See also Sullivan
W Louisiana, 508 U.S. 275, 278, 124 L Ed. 2d 182, 113
S. Ct 2078 (1993); Winship, 397 US. at 364 ( [HN6]
"The Due Process Clause protects the accused against
conviction except upon proof beyond a reasonable doubt
of every fact necessary to constitute the crime with

which he is charged").

[***LEdHRID] [ID]

n3 Apprendi has not here asserted a
constitutional claim based on ihe omission of any
reference to sentence enhancement or racial bias
in the indictment. He relies entirely on the fact
that the "due process of law" that the Fourteenth
Amendment requires the States to provide to
persons accused of crime encompasses the right
to a trial by jury, Duncan v. Louisiana, 391 US.
145, 20 L Ed. 2d 491, 88 S. Ct. 1444 (1968), and
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the right to have every element of the offense
proved beyond a reasonable doubt, In re Winship,
397 US. 358. 25 L Ed. 2d 368. 90 S. Ct. 1068
(1970). That Amendment has not, however, been
construed to include the Fifth Amendment right
to "presentment or indictment of a Grand Jury"
that was implicated in our recent decision in
Almendarez-Torres V. United States, 523 U.S.
224. 140 L Ed. 2d 350. 118 S. Ct. 1219(1998).
We thus do not address the indictment question

separately today.

[***LEdHR3B] [3BJAs we have, unanimously,
explained, Gaudin. 515 US. at 510-511, the historical
foundation for our recognition of these principles extends
down centuries into the common law. "To guard against
a SJ)IHI of oppression and tyranny on the_f)art of rulers,”
and "as the great bulwark of [our] civil and political
liberties" 2 J. Story, Commentaries on the Constitution
of the united States 540-541 (4th ed. 1873), trial by jury
has heen understood to require that “the truth of every
accusation, Whether referred in the shape of indictment,
information, or appeal, should afterwards be confirmed
by the unanimous suffrage of twelve of [the defendant's]
equals and neighbours . . . 4 W. Blackstone,
Commentaries on the Laws of England 343 (1769)
(hereinafter Blackstone) (emphasis added). See also
Duncan V. Louisiana, 391 U.S. 145. 151-154, 20 L Ed.
20491, 88 S. Ct. 1444 (1968). [*478]

Equally well founded is the companion right to have
the jury_verdict based on proof beyond a reasonable
doubt. "The ‘demand for a higher degree of persuasion in
criminal cases was recurrently expressed from ancient
times, [though] its crystallization into the formula
"beyond a reasonable doubt" seems "0 have occurred as
late as 1798, It is now accepted in common law
jurisdictions as the measure of persuasion b% which the
prosecution must convince the trier of all the essential
elements of guilt.' C. McCormick, Evidence § 321, pp.
681-682 (1954); sec also 9 J. Wigmore, Evidence §
2497 (3d ed. 1940)." winship. 397 U.S. at 361. We went
on to explain that the reliance on the "reasonable doubt"
standard amon? common-lav jurisdictions "reflects
***448] a profound judgment about the way in which
aw should be enforced and justice administered.™ 397
U.S. at 361-362 (quoting Duncan, 391 U.S. at 155).

Any#)ossible distinction between an "element" of a
felony offense and a "sentencing factor" was unknown to
the practice of criminal indictment, trial by jury, and
judgment by court n4 as it existed during the years
surroundi. g our Nation's founding. As a general rule,
criminal proceedings were submitted to aﬂ'urK after being
initiated by a. indictment containing "all the facts an

circumstances which constitute the offence, . . . stated

with such certainty and precision, that t defendant . . .
may be enabled to deterr ine the species of offence they
constitute, in order that he may prepai his defence
accordingly .. . and that there may be no doi bt as to the
judgment which should be given, if the defendant be
convicted." J. Archbo J, Pleading and Evidence in
Criminal Cases 44 ?15th ed. 1862) (emphasis added).
The defendant’s ability to predict with certaintr the
judgment from the face of the felony indictment flowed
from ihe invariable linkage of punishment with crime.
See 4 Blackstone 5:479? 369-370 (after verdict, and
barring a defect in the indictment, pardon or benefit of
clergy, "the court must pronounce that judgment, which
the law hath annexed to the crime” (emphasis added)).

n4 "After trial and conviction are past," the
defendant ~ submitted to "judgment” by the
court, 4 Blackstone 368 — the stage
approximating in modem terms the imposition of
sentence.

[+2357]

Thus, with respect to the criminal law of felonious
conduct, "the English trialljudge of the later eighteenth
century had very little explicit discretion in sentencing.
The substantive criminal law tended to be sanction-
specific; it prescribed a particular sentence for each
offense. The judge was meant simply to impose that
sentence (unless he thought in the circumstances that the
sentence was o inappropriate that he should invoke the
pardon ﬁ)rocess to commute it)." Langbein, The English
Criminal Trial Jury on the Eve of the French Revolution,
in The Trial Jury in England, France, Germany 1700-
1900, pp. 36-37 (A. Schioppa ed. 1987). n5 As
Blackstone, among many others, has made clear, n6 "the
judgment, [*480] though pronr meed or awarded by the
Judges, is not their determination [***449] or sentence,
but the determination and sentence of the law." 3
Blackstone 396 (emphasis deleted). n7

n5 As we suggested in Jones V. United
States, 526 US. 227, 143 L. Ed. 2d 311, 119 S,
Ct. 1215 (1999), juries devised extralegal ways of
avoiding a guilty verdict, at least of the more
severe form of the offense alleged, if the
punishment associated with the offense seemed to
them dispr0ﬁortionate to the seriousness of the
conduct of the particular defendant. 526 US. at
245 ("This power to thwart Parliament and
Crown took the form not <,ly of fiat-out
acquittals in the face of guilt but of what today
we would call verdicts 0. guilty to lesser included
offenses, manifestations of wha Blackstone
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described as "pious perjury’ on the jurors' part. 4
Blackstone 238-239").

né As the principal dissent would chide us
for this single citation to Blackstone's third
volume, rathe*- than his fourth, *ost, at 3
(dissenting opinion), we suggest that Blackstone
himself directs us to it for these purposes See 4
Blackstone 343 $"The antiquity and excellence of
this [jury] trial, tor the settling of civil property,
has before heen explained at  ge." See id. at 379
("Upon these accounts the ti. i by jury ever has
been, and | trust ever will be, looked upon as the
glory of the English law. And, if it has so great an
advantage over other in regulating civil property,
how much must that advantage be heightened,
when it is api)hed to criminal cases!") 4 id. at 343
("And it will hold much stron?er in_criminal
cases; since, in times of difficulty and danger,
more is to be apprehended from the violence and
parti ility of judges appointed by the crown, in
suits hetween the king and the subd'ect, than in
disputes between one individual and another, to
settle the metes and boundaries of private
property"); 4 id. at 344 ("What was said of juries
In Feneral and the trial thereby, in civil cases,

wil greatl?]/ shorten our present remarks, with
_re?ar to the trial of criminal suits; indictments,
informations, and appeals").

n7 The common law of punishment for
misdemeanors - those "“smaller faults, and
omissions of less consequence," 4 Blackstone 5 —
was, as we noted in Jones, 526 US. at 244,
substantially more dependent upon Ludicial
discretion. Subject to the limitations that the
punishment not “touch life or limb," that it be
proportionate to the offense, and, by the 17th
century, that it not be "cruel or unusual,” judges
most ~ commonly  imposed discretionary
"sentences” of fines or whippings upon
misdemeanant offenders. J. Baker, Introduction
to English Legal History 584 (3d cd. 1990%.
Actual sentences of imprisonment for suc
offenses, however, were rare at common law until
the late 18th century, ibid., for "the idea of prison
as a punishment would have seemed an absurd
expense," Baker, Criminal Courts and Procedure
at Common Law 1550-1800, in Crime in England
1550-1800, p. 43 (J. Cockbum cd. 1977).

This practice at common law held true when
indictments were issued pursuant to statute. Just as the
circumstances of the crime and the intent of the
defendant at the time of commission were often essential
elements to be alleged in the indictment, so too were the
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circumstances mandating a particular  punishment.
"Where a statute annexes a higher degree of punishment
to a common-law felony, if committed under particular
circumstances, an indictment for the offence, in order to
bring the defendant within that higher degree of
punishment, must expressly charge it to have been
committed under those circumstances, and must state the
circumsta. ;es with certainty and precision. [2 M. Hale,
Pleas of the Crown *170‘." Archbold, Pleading nd
Evidence in Criminal Cases, at 51. If, then, "up in
indictment under the statute, the prosecutor pr 5 "c
felony to have been committed, but fail in prov

have been committed under [**2358] the circut stance
specified in the statute, the [f*481] defendant s: = b
convicted of the common-law felony only." 1d. at 188. no

n8 To the extent the principal dissent appears
to take issue with our reliance on Archbold
(among others) as an authoritative source on the
common law of the relevant period, post, at 3-4,
we simply note that Archbold has been cited by
numerous opinions of this Court for that very
purpose, his Criminal Pleadin% treatise being
(f;enerally viewed as "an essential reference book
or every criminal lawyer working in the Crown
Court." Biographical Dictionary of the Common
Law 13 (A. Simpson ed. 1984); see also
Holdsworth, The Literature of the Common Law.
in 13 A History of English Law 464-465 (A.
Goodhart & H. hanbury eds. 1952).

[***LEdHR4A] [4A]We should be clear that
nothii.g in this history suggests that it is impermissible
for judges to exercise discretion — taking into
consideration various factors relating both to offense and
offender — in imposing a judgment within the range
prescribed by statute. We have often noted that judges in
this country have long exercised discretion of this nature
in imposing sentence within statutory limits in the
individual case. See, e.g., Williams v. New York, 337
US. 241, 246, 93 L Ed. 1337, 69 S. Ct. 1079 (1949)
("Both before and since the American colonies became a
nation, courts in this country and in England practiced a
policy under which a sentencing judge could exercise a
wide discretion in the sources and types of evidence used
to assist him in determining the kind and extent of
punishment to be imposed within limits fixed by law"
(emphasis added)). As in Williams, our periodic
recognition of judges' broad discretion [***450] in
sentencing —since the 19th-century shift in this country
from statutes providing fixed-term sentences to those
providing judges discretion within a permissible .ange,
Note, The Admissibility of Character Evidence in
Determining Sentence, 9 U. Chi. L Rev. 715 (1942) -
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has been regularly accompanied by the qualification that
that discretion was bound by the range of sentencing
options prescribed by the legislature. See, e.g.. United
States v. Tucker, 404 U.S. 443, 447. 30 L Ed. 2d 592. 92
S. Ct. 589 (1972) (agreeing that "the Government is also
on solid ground in asserting that a 1*482] sentence
imposed by a federal district judge, if within statutory
limits, is generally not subject to review" (emphasis
added)); Williams, 337 U.S. at 246, 247 (explaining that,
in contrast to the quilt stage of trial, the judge's task in
sentencing is to determine, "within fixed statutory or
constitutional Iimits[l,] the t%/pe and extent of punishment
after the issue of guilt" has been resolved). n9

n9 See also 1J. Bishop, Criminal Law § §
933-934(1) (9th ed. 1923) ("With us legislation
ordinarily fixes the penalties for the common law
offences equally with the statutory ones . ...
Under the common-law procedure, the court
determines in each case what within the limits of
the law shall be the punishment, — the guestion
being one of discre-tion") (emphasis addeqd); id. §
948 ("If the law has given the court a discretion
as to the punishment, it will look in pronouncing
sentence Into any evidence proEer to influence a
judicious magistrate to make it heavier or lighter,
yet not to exceed the limits fixed for what of
crime is within the allegation and the verdict. Or
this sort of evidence may be placed hefore the
jury at the trial, if it has the power to assess the
punishment. But in such a case the aggravating
matter must not be of a crime separate from the
one charged in the indictment, — a rule not
apgllcable where a delinquent offence under an
habitual criminal act is involved") (footnotes
omiited).

[***LEJHR4B] [4B]

The principal dissent's  discussion  of
Williams, post, at 24-26, fails to acknowledge the
significance of the Court's caveat that judges'
discretion is constrained by thj "limits fixed by
law." Nothing in Williams implies that a jud%e
may impose a more severe sentence than the
maximum authorized by the facts found by the
jury. Indeed, the commentators cited in the
dissent recognize precisely this same limitation.
See post, at 23 (quoting K. Stith & J. Cabranes,
Fear of Judging: Sentencing Guidelines in the
Federal Courts 9 (1998) ("From the beginning of
the Republic, federal judges were entrusted with
wide sentencing discretion . . ..permitting the
sentencing judge to impose any term of
imprisonment and any fine up to the statutory

maximum" (emphasis added)); Lynch, Towards A
Model Penal Code, Second (Federal?), 2 Bui.
Crim. L Rev. 297, 320 (1998) &noting that %udges
in discretionary sentencing took account of facts
relevant to a particular offense "within the
spectrum of conduct covered by the statute of

conviction")).

[**2359[1 [***LEdHR2D] [2D]The historic link
between verdict and judgment and the consistent
limitation on judges' discretion to operate within the
limits of the legal penalties provided highlight the
novelty of a legislative scheme that removes the jur
from [*483] the determination of a fact that, if found,
exposes the criminal defendant to a penalty exceeding
the maximum he would receive if punished according to
the facts reflected in the jury verdict alone. nlO

[***LEdHR2E] [2E]

nlO In support of its novel view that this
Court has "long recognized" that not all facts
affecting punishment need go to the jury, post, at
12, the principal dissent cites three cases decided
within the past quarter century; and each of these
IS pIainIY distinguishable. Rather than offer any
historical account of its own that would support
the notion of a "sentencing factor" legally
increasing punishment beyond the statutory
maximum - and JUSTICE THOMAS' concurring
opinion in this case makes clear that such an
exercise would be futile - the dissent proceeds
by mischaracterizing our account. The evidence
we describe that Eunishment was, by law, tied to
the offense (enabling the defendant to discern,
barring pardon or clergy, his punishment from the
face of the indictment), and the evidence that
American judges have exercised sentencing
discretion within a legally J)rescribed ranﬁe
(enabling the defendant to discern from the
statute of indictment what maximum punishment
conviction under that statute could bring), point
to a single, consistent conclusion: The judge's
role in sentencing is constrained at its outer limits
by the facts alleged in the indictment and found
by the jury. Put simgly, facts that expose a
defendant to a punishment greater than that
otherwise Ie?ally prescribed were by definition
"elements" of a separate legal offense.

[***LEdHR3C] [3C] [***LEdHR5A] [5A]We
do not suggest that trial practices cannot change in the
course [***451] of centuries and still remain true to the
principles that emerged from the Framers' fears "that the
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jury right could be lost not only by gross denial, but by
erosion." Jones, 526 U.S. at 247-248. nil But practice
must at least adhere to the basic princiFIes undergirding
the requirements of tryin% to ajury all facts necessary to
constitute a statutory offense, an  proving those facts
beyond reasonable {*484d] doubt. As we made clear in
Winship, the "reasonable doubt" re cement "has a vital
role in our criminal procedure for >gent reasons." 397
U.S. at 363. Prosecution subjects the criminal defendant
both to "the possibility that he may lose his liberty upon
conviction and ... the certainty that he would be
stigmatized by the conviction." Ibid. We thus require
this, among other, procedural protections in order to
“provide concrete substance for the presumption of
innocence," and to reduce the risk of imposing such
deprivations erroneously. Ibid. If a defendant faces
punishment beyond that provided by statute when an
offense is committed under certain circumstances but not
others, it is obvious that both the loss of liberty and the
stigma  attaching to the offense are heightened; it
necessarllﬁ/ follows that the defendant should not - at the
moment the State is put to proof of those circumstances -
- be deprived of protections that have, until that point,
unquestionably attached.

il 1As we staled in Jones, "One contributor
to the ratification debates, for example,
commenting on the jury trial guarantee in Art. 1ll,
§ 2, echoed Blackstone in warning of the need 'to
guard with the most jealous circumspection
against the introduction of new, and arbitrary
methods of trial, which, under a variety of
plausible pretenses, may in time, imperceptibl
undermine this best preservative of LIBERTY.’
[New Hampshire] Farmer, No. 3, June 6, 1788,
guoted in The Complete Bill of Rights 477 (N.

ogan ed. 1997)." 526 U.S. at 248.

[***LEdHRIE] [IE [***LEdHRBDd] [3D]Since
Winship, we itave made clear beyond peradventure that
Winship's due process and associated jury protections
extend, to some degree, "to determinations that [go] not
to a defendant's guilt or innocence, but simply to the
length of his sentence." Almendarez-Torres, 523 US. at
251 (SCALIA, J., dissenting). This was a primary lesson
of Mullaney V. Wilbur. 421 US. 684. 44 L Ed. 2d 508.
95 S. Ct. 1881 (1975), in which we invalidated a Maine
statute that presumed that a defendant who acted with an
intent  [**2360] to Kkill possessed the “"malice
aforethought" necessary to constitute the State's murder
offense ?and therefore, was subject to that crime's
associated punishment of life imprisonment). The statute
placed the burden on the defenJant of proving, in
rebutting the statutory presumption, that he acted with a

lesser degree of culpability, such as in the heat of
passion, to win a reduction in the offense from murder to
manslaughter (and thus a reduction of the maximum

punishment of 20 years).

The State had ﬁosited in Mullaney that requiring a
defendant to prove heat-of-passion intent to overcome a
presumption ~ [*485]  of murderous intent did not
Implicate Winship protections because, upon conviction
of either offense, [***452] the defendant would lose his
liberty and face societal stl?majust the same. Rejecting
this argument, we acknowledged that criminal law "is
concerned not only with guilt or innocence in the
abstract, but also with the degree of criminal cquabiIitK"
assessed. 421 US. at 697-698. Because the
"consequences” 0f a quilty verdict for murder and for
manslaughter differed substantially, we dismissed the
possibility that a State could circumvent the protections
of winship merely by "redefining the elements that
constitute different crimes, characterizing them as factors
that bear solely on the extent of punishment." 421 US. at

698. n12

N12 Contrary to the principal dissent's
suggestion, post, at 8-10, Patterson V. New York,
432 US. 197, 198, 53 L Ed. 2d 281, 97 S. C.
2319 (1977), posed no direct challenge to (his
aspect of Mullaney. In upholding a New York
law allowing defendants to raise and prove
extreme emotional distress as an affirmative
defense to murder, Patterson made clear that the
state law still required the State to prove every
element of that State's offense of murder and its
accompanying punishment. "No further facts are
either presumed or inferred in order to constitute
the crime." 432 US. at 205-206. New York,
unlike Maine, had not made malice aforethought,
or any described mens rea. part of its statutory
definition of second-degree murder; one could
tell from the face of the statute that if one
intended to cause the death of another person and
did cause that death, one could be subject to
sentence for a second-degree offense. 432 US. at
198. Responding to the argument that our view
could be seen "to permit state legisb'ures to
reallocate burdens of proof by labeling as
affirmative defenses at least some elements of the
crimes now defined in their statutes,” the Court
made clear in the very next breath that there were
"obviously constitutional limits beyond which the
States may not go in this regard." 432 US. at
210.



5D U.S. 466, *; 1S

Page 1
Ct !

k%
147 L. Ed. 20435, % 2000U.S. LEXIS 4304

It was in McMillan V. Pennsylvania, 477 US. 79, 91
L Ed. 2d 67, 106 S. Ct. 2411 (1986), that this Court, for
the first time, coined the term "sentencing factor" to refer
to a fact that was not found by a jury but that could affect
the sentence imposed by the judge. That case involved a
challenge to the State's Mandatory [*486] Minimum
Sentencing Act, 42 Pa Cons. Stat. § 9712 (1982).
According to its provisions, anyone convicted of certain
felonies would be subject to a mandatory minimum
penalty of five years imprisonment if the judge found, by
a preponderance of the evidence, that the person "visibly
possessed a firearm" in the course of committing one of
the specified felonies. 477 UsS. at 81-82. Articulating
for the first time, and then applying, a multifaclor set of
criteria for determining whether the Winship protections
applied to bar such a system, we concluded that the
Pennsylvania statute die not run afoul of our previous
admonitions against relieving the State of its burden of
proving quilt, or tailoring the mere form of a criminal
statute solely to avoid Winship's strictures. 477 US. at

86-88.

[***LEdHR3E] [3E]Wc did not, however, thue
budge from the ﬁosition that (1) constitutional limits
exist to States' authority to define away facts necessary to
constitute a criminal offense. 477 U.S. at 85-88, and (2)
that a state scheme that keeps fu m the jury facts that
"expose  [defendants] to greater or additional
punishment," 477 US. at 88, may raise Serious
constitutional concern. As we explained: [**2361]

"Section 9712 neither alters the maximum penalty
for the crime [***453] committed nor creates a separate
offense calling for a separate penalty; it operates solely
to limit the sentencing court's discretion In selecting a
penalty within the range already available to it without
the special finding of visible possession of a firearm....
The statute gives no impression of having been tailored
to permit the visible possession findin? to be a tail which
wags the dog of the substantive offense. Petitioners'
claim that visible possession under the Pennsylvania
statute is ‘really’ an element of the offenses for which
they are ,'eing punished - that Pennsylvania has in effect
defined a new set of upgraded felonies — would have at
least more superficial appeal if a finding of visible
possession exposed them to greater or additional
punishment, [*487] cf. 18 US.C. § 2113(d) (providing
separate and greater punishment for bhank robberies
accomplished through ‘"use of a dangerous weapon or
device‘g, but it does not." 477 U.S. at 87-88. n 13

n13 The principal dissent accuses us of today
"overruling McMillan." Post, at 11. We do not
overrule McMillan. We limit its holding to cases
that do not involve the imposition of a sentence

more severe than the statutory maximum for the
offense established by the jury's verdict — a
limitation identified In the McMillan opinion
itself. Conscious of the likelihood that legislative
decisions may have been made in reliance on
McMillan, we reserve for another day the
question whether stare decisis Cconsiderations
preclude reconsideration of its narrower holding.

Finally, as we made plain in Jones last Term,
Almendarez-Torres V. United States, 523 U.S. 224, 140
L Ed. 2d 350, 118 S. Ct. 1219 (1998), represents at best
an exceptional departure from the historic practice that
we h ive described. In that case, we considered a federal
grand jury indictment, which charged the petitioner with
"having been 'found in the United States . . . after being
dePorted,"' in violation of 8 US.C. § 1326(a) - an
offense carrying a maximum sentence of two years. 523
US. at 227. Almendarez-Torres pleaded guntﬁl to the
indictment, admitting at the plea hearing that he had been
deported, that he had unIawfuIIK reemered this country,
and that "the earlier deportation had taken place "pursuant
to" three earlier ‘convictions' for aggravated felonies."
Ibid. The Government then filed a presentence report
indicating that Almendarez-Torres' offense fell within
the bounds of § 1326§b) because, as specified in that
provision, his original deportation had been subsequent
to an aggravated felony conviction; accordin?ly,
Almendarez-Torres could be subject to a sentence of up
to 20 years. Almendarez-Torres objected, contending
that because the indictment "had not mentioned his
earlier aggravated felony convictions," he could be
sentenced to no more than two years in prison. lbid.
[*488]

[***LEdHKIF] |[F]Rejecting Almendarez-Torres'
objection, we concluded that sentencing him to a term
higher than that attached to the offense alleged in the
indictment did not violate the strictures of Winship in
that case. Because Almendarez-Torres had admitted the
three earlier convictions for aggravated felonies —all of
which had been entered #)ursuant to proceedings with
substantial procedural safequards of their own — no
question concerning the right to a jury trial or the
standard of proof that would apply to a contested issue of
fact was before the Court. Although our conclusion in
that case was based in part [***454] on our application
of the criteria we had invoked in McMillan, the specific
question decided concerned the sufficiency of the
indictment. More important, as Jones made crystal clear,
526 US. at 248-249, our conclusion in Almendarez-
Torres turned heavily upon the fact that the additional
sentence to which the defendant was subject was "the
prior commission of a serious crime." 523 U.S. at 230;
see also 526 U.S. at 243 (explaining that "recidivism . ..
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is a traditional, if not the most traditional, basis for a
sentencing court's increasing [**2362] an offender's
sentence"); 526 US. at 244 (emﬁhasizing "the fact that
recidivism ‘does net relate to the commission of the
offense ... ™); Jones. 526 U.S. at 249-250, n. 10 ("The
majority and thj dissenters in Almendarez-Torres
disagreed over the legitimacy of the Court's decision to
restrict its holding to recidivism, but both sides agreed
that the Court had done just that *). Both the certainty that
procedural safeguards attached to any "fact" of prior
conviction, and the reality that Almendarez-Torres did
not challenge the accuracy of that "fact" in his case,
mitigated the due process and Sixth Amendment
concerns otherwise implicated in allowing a judge to
determine a "fact" increasing punishment beyond the
maximum of the statutory range. n!4

nl4 The principal dissent's conicntion that
our decision in Monge V. California, 524 US.
721, 141 L Ed. 2d 615, 118 S. Ct. 2246 (1998),
"demonstrates that Almendarez-Torres Wwas"
something other than a limited exception to the
jury trial ruie is both inaccurate and misleading.
Post, at 14. Monge was another recidivism case
in which the question presented and the bulk of
the Court's analysis related to the scope of double
jeopardy protections n sentencing. The dissent
extracts from that decision the majority's
statement that "the Court has rejected an absolute
rule that an enhancement constitutes an element
of the offense any time that it increases the
maximum sentence." 524 US. at 729. Far from
being part of "reasoning essential” to the Court's
holding, post, at 13, that statement was in
response to a dissent by JUSTICE SCALIA on an
issue that the Court itself had, a few sentences
earlier, insisted "was neither considered by the
state courts nor discussed in petitioner's brief
before this Court." 524 US. at 728. Moreover,
the sole citation supporting the Monge Court's
proposition that "the Court has rejected" such a
rule was none other than Almendarez-Torres; as
we have explained, that case simply cannot bear
that broad reading. Most telling of Monge's
distance Irom the issue a. stake in this case is that
the double jeopardy question in Monge arose
because the State had failed to satisfy its own
statutor?]/ burden of proving beyond a reasonable
doubt that the defendant had committed a prior
offense (and was therefore subject to an
enhanced, recidivism-based sentenceg. 524 US.
at 725 ("According to California law, a number
of procedural safeguards surround the assessment
of prior conviction allegations: Defendants may

invoke the right to a jury trial.. ,;the prosecution
must prove the allegation beyond a reasonable
doubt; and the rules of evidence apply"). The
Court thus itself warned against a contrary double
jeopardy lule that could "create disincentives that
would diminish these important procedural
protections.” 524 U.S. at 734.

[*489]

Even though it is arguable that Almendarez-Torres
was incorrectly decided, n15 and that a Io?ical
application of our reasoning today should apply if the
recidivist issue were K490] contested, Apprendi does
not contest [***455] the decision’s validity and we need
not revisit it for purposes of our decision today to treat
the case as a narrow exception to the general rule we
recalled at the outset. Given its unique facts, it surely
does not warrant rejection of the otherwise uniform
course of decision during the entire history of our
jurisprudence.

nl5 In addition to the reasons set forth in
JUSTICE SCALIA's dissent, 523 US. at 248-
260, it is noteworthy that the Court's extensive
discussion of the term “sentencing factor"
virtually ignored the pedigree of the pleading
requirement at issue. The rule was succinctly
stated by Justice Clifford in his separate opinion
IN United States v. Reese, 92 U.S. 214, 232-233,
23 L Ed. 563 (1876): "The indictment must
contain an aII_e?ation of every fact which is
Ie(};ally essential to the punishment to be
inflicted." As he explained in "speaking of that
principle, Mr. Bishop says it pervades the entire
system of the adjudged law of criminal
procedure, as appears Dby all the cases; that,
wherever we move in that department of our
jurisprudence, we come in contact with it; and
that we can no more escape from it than from the
atmosphere which surrounds us. | Bishop, Cr.
Pro., 2d ed.. sect. 81; Archbold's Crim. Plead.,
15th ed., 54; | Stark Crim. Plead., 236; 1Am. Cr.
Law, 6th rev. ed., sect. 364 Steel V. Smith, |
Bam. & Aid. 99."

[***LEdHRIG] [IG] [***LEdHR6AJ (6AJIn
sum, our reexamination of our cases in this area, and of
the history upon which they rely, confirms the oPinion
that we expressed in Jones. LHN?] Other than the fact of
a prior conviction, any fact that increases theJ)enaIty for
a crime beyond [**2363] the prescribed statutory
maximum must be submitted to a jury, and proved
beyond a reasonable doubt. With that exception, we
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endorse the statement of the rule set forth in the
concurring opinions in that case: "It is unconstitutional
for a legislature to remove from the jury the assessment
of facts that increase the prescribed range of penalties to
which a criminal defendant is exposed. It is e(%ually clear
that such facts must be established by proot beyond a
reasonable doubt." 526 US. at 252-253 iopinion of
STEVENS, J.); sec also 526 US. at 253 (opinion of

SCALIA, 1). nlg

[***LEdHRIH] [IH]

n16 The principal dissent would reject the
Court's rule as a "meaningless formalism,"
because it can conceive of hypothetical statutes
that would comply with the rale and achieve the
same result as the New Jersey statute. Post, at 17-
20. While a State could, hypothetically, undertake
to revise its entire criminal code in the manner
the dissent suggests, post, at 18 - extending all
statutory maximum sentences to, for example, 50
years and ?IVIH% judges guided discretion as to a
few specially selected factors within that range —
this possibility seems remote. Among other
reasons, structural democratic constraints exist to
discourage legislatures from enacting penal
statutes that expose every defendant convicted of,
for example, weapons possession, to a maximum
sentence exceeding that which is, in the
legislature's judgment, generally proportional to
the crime. This is as it should be. Our rule
ensures that a State is oblige] "to make its
choices concerning the substantive content of its
criminal laws with full awareness of the
consequence, unable to mask substantive policy
.noices" of exposing all who are convicted to the
maximum sentence It provides. Patterson V. New
York. 432 US. at 228-229, n. 13 ﬁPoweII, J.
d|ssent|n?). So exposed, "the political check on
F_otentialy harsh legislative action is then more
ikely to operate." Ibid.

In all events, if such an extensive revision of
the State's entire criminal code were enacted for
the purpose the dissent suggests, or if New Jersey
simply reversed the burden of the hate crime
finding (effectively assuming a crime was
performed with a purpose to intimidate and then
requiring a defendant to prove that it was not,
post, at 20), we would be required to question
whether the revision was constitutional under this
Court's prior decisions. See Patterson, 432 US.
at 210; Mullaney V. Wilbur, 421 U.S. 684, 698-
702, 44 L Ed. 2d 508, 95S. Ct. 1881.

[***LEJHR6B] [6B|

147 L. Ed. 2d 435, ***; 2000 U.S. LEX IS 4304

Finally, the principal dissent ignores *I._
distinction the Court has often recognized, see,
e.g., Martin V. Ohio, 480 US. 228. 94 L. Ed. 2d
267, 107 S. Ct. 1098 (1987}, between facts in
aggravation of punishment and facts in
mitigation. See post, at 19-20. If facts found tya
jury support a guilty verdict of murder, the ju %e
is authorized by thct jury verdict to sentence the
defendant to the maximum sentence provided by
the murder statute If the defendant can escape
the statutory maximum by showing, for example,
that he is a war veteran, then a judge that finds
the fact of veteran status is neither exposing the
defendant to a deprivation of liberty greater than
that authorized by the verdict according to
statute, nor is the Judge imposing upon the
defendant a greater stigma than that
accompanying the jury verdict alone. See supra,
at 16-17. Core concerns animating the jury and
burden-of-proof requirements are thus absent
from such a scheme.

[¥491]
v

[***LEdHRZFJ1 [2F]The New Jersey statuiory
[***456] scheme that Apprendi asks us to invalidate
allows a jury to convict a defendant of a second-degree
offense based on its finding beyond a reasonable doubt
that he unlawfully possessed a prohibited weapon; after a
subsequent and separate proceedingi, it then allows a
judge to impose punishment identical to that New Jersey
provides for crimes of the first degree, N. J. Stat. Ann. §
2C:43-6(i)(1) (West 1999), based upon the E]udge's
finding, by a preponderance of the evidence, that the
defendant's “purpose” for unlawfully possessing the
weapon was “to Intimidate" his victim on the basis of a
particular characteristic the victim possessed. In iifalu of
the constitutional rule explained [*492] above, and all
of the cases supporting it, this practice cannot stand.

New Jersey's defense of its hate crime enhancement
statute has three primary components: (1) the required
finding of biased purpose is not an "element" of a distinct
hate crime offense, but rather the traditional "sentencing
factor" of motive; (2) McMillan holds that the legislature
can [**2364] authorize a judge to find a traditional
sentencing factor on the basis of a preponderance of the
evidence; and (3)  Almendarez-Torres extended
McMillan's holding to encompass factors that authorize a
judge to impose a sentence beyond the maximum
provided by the substantive statute under which a
defendant is char?ed. None of these persuades us tha» fhe
constitutional rule that emerges from our history and
case law should incorporate an exception for this New
Jersey statute.
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[***LEdHRZGA [2G]New Jersey's first point is
nothing more than a disagreement with the rule we apply
today. Beyond this, we do not see how the argument can
succeed on its own terms. The state high court evinced
substantial skepticism at the suggestion that the hate
crime statute's “purpose to intimidate" was S|mﬁly an
inquiry into "motive." We share that skepticism. The text
of the statute requires the factfinder to determine whether
the defendant possessed, at the time he committed tne
subject act, a "purpose to intimidate" on account of, inter
alia, race. By its very terms, this statute mandates an
examination of the defendant's state of mind - a concept
known well to the criminal law as the defendant's mens
rea. N 17 It makes no difference in identifying the nature
[*493& of th : finding that Apprendi was also required,
In order to receive e sentence he did ior weapons
possession, to have possessed the weapon with a
"purpose to use [the w'eapon] unlawfully against the
person or property of another," § 2C:39-*n.i). A second
mens rea requirement [***457] hardly defeats the
reality that the enhancement statute imposes of its own
force an intent requirement necessary for the imposition
of sentence. On the contrary, the fact that the language
and structure of the "purpose to use" criminal offense is
identical in relevant respects to the language and
structure of the "purpose to intimidate" provision
demonstrates to us that it is precisely a particular
criminal mens rea that the hate crime enhancement
statute seeks to target. The defendant's intent in
committing a crime is perhaps as close as one might
hope to come to a core criminal offense "element.”n 18

n17 Among the most common definitions of

mens rea is “criminal intent." Black's Law
Dictionary 1137 (rev.4th ed. 1968). That
dictionaryunsurprisingly defines "purpose” as

synonymous with intent, id. at 1400, and “intent"
as, among other things, "a state of mind," id. at
947. But we need not venturebeyond New
Jersey's own criminal code ior a definition of
purpose that makes it central to the description of
a criminal offense. (HN8J As the dissenting
judge on the state appeals court pointed out,
accoiding to the New Jersey Criminal Code, "[a]
person acts purposely with respect to the nature
of his conduct or a result thereof if it is his
conscious object to engage in conduct of that
nature or to cause such a result.” N. J. Stat. Ann. §
2C:2-2(b)() (West 1999). The hate crime
statute's application to those who act "with a
purpose to intimidate hecause of' certain status-
based characteristics places it squarely within the
inquiry whether it was a defendant's "conscious
object” to intimidate for that reason.

1205
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[**LECHR2H] [2H]

n18 Whatever the effect of the Stale
Supreme Court's comment that the law here
targets "motive," 159 N.J. 7, 20, 731 A.2d 485,
492 (1999) —and it is highly doubtful that one
could characterize that comment as a "binding"
interpretation of the state statute, see Wisconsin v.
Mitchell, 508 U.S. at 483-484 (declining to be
bound by state court's characterization of state
law's "operative effect"), even if the court had not
immediately thereafter called into direct question
its "ability to view this finding as merely a search
for motive," 159 N.J. at 21, 731 A.2d at 492 - a
State cannot through mere characterization
change the nature of the conduct actually
targeted. It is as clear as day that this hate crime
law defines a particular kind of prohibited intent,
and a particular intent is more often than not the
sine qua non 0f a violation of a criminal law.

When the principal dissent at long last
confronts the actual statute at issue in this case in
the final few ﬁages of its opinion, it offers in
response to this interpretation only that our
reading is contrary to “settled precedent" in
Mitchell. Post, at 31. Setting aside the fact that
Wisconsin's hate crime statute was, in text and
substance, different from New Jersey's, Mitchell
did not even begin to consider whether the
Wisconsin hate crime requirement was an offense
"element” or not; it did not have to - the required
finding under the Wiscons.il statute was made by
the jury.

[**¥2365] [***LEdHR2I] [2]]
L***LEdHR4C] [4C]The foregoing notwithstandin?,
owever, the New Jersey Supreme Court correctly
recognized that it does not matter whether the required
finding is characterized as one of intent or of motive,
because "labels do not afford an acceptable answer." 159
N.J. at 20, 731 A.2d at 492. That point applies as well to
the constitutionally novel and elusive distinction between
"elements" and "sentencing factors." McMillan, 477 US.
at 86 (noting that the sentencing factor - visible
possession of a firearm - "might well have been
Included as an element of the » nerated offenses").
Despite what appears to us the clear "elemental” nature
of the factor here, the relevant inquiry is one not of form,
but of effect - does the required finding expose the
defendant to a greater punishment than :hat authorized
by the jury's guilty verdict? n 19

[*494]

[***LEdHR4D] [4D|
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nl9 This is not to suggest that the term
"sentencing factor" is devoid of meaning. The
term appropriately describes a circumstance,
which may be either aggravating or mitigating in
character, that supports a specific sentence within
the range authorized by thejurY's finding that the
defendant is guilty of a particular offense. On the
other hand, when the term "sentence
enhancement" is used to describe an increase
beyond the maximum authorized statutory
sentence, it is the functional equivalent of an
element of a greater offense than the one covered
1y the jury's quilty verdict. Indeed, it fits squarely
within the usual definition of an "element" of the
offense. See post, at 5 f"AHOMAS, J., concurring)
(reviewing the relevant authorities).

[***LEdHR5B] [5B] [***LEdHRZJd] [2]]As the
New Jersey Supreme Court itself understood in rejecting
the argument that the required "motive" finding was
simply a "traditional" sentencing factor, proof of motive
did not ordinarily 'increase the penal consequences to an
actor." 159 N.J. at 20. 731 A.2d at 492. Indeed, the effect
of New Jersey's sentencing “"enhancement” here is
unquestionably to turn a second-degree offense into a
first- degree offense, under the State's own criminal
code. The law [***458] thus runs directly into our
warning in Mullaney that Winship is [*495] concerned
as much wi,h the category of substantive offense as
"with the degr e of criminal culpability" assessed. 421
US. at 698. this concern flows not onIK from the
historical pedigree of the jury and burden rights, but also
from the powerful interests those rights sr ve. The
degree of criminal culpability the legislature chooses to
associate with particular, factually distinct conduct has
significant implications both for a defendants very
liberty, and for the heightened stigma associated w: n
offense the legislature has selected as worthy of greater
punishment.

Ti.e i)receding discussion should make clear why the
State’s reliance on McMillan is likewise misplaced. The
differential in sentence between what Apprendi would
have received without the finding of biased purpose and
what he could receive with it is not, it is true, as extreme
as the difference between a small fine and mandatory life
imprisonment. Mullaney, 421 US. at 700. But it can
hardly be said that the potential doubling of one's
sentence - from 10 years to 20 - has no more than a
nominal effect. Both in tei.ns of absolute years hehind
bars, and because of the more severe stigma attached, the
differential here is unquestionably of constitutional
significance. When a judge's finding based on a mere
preponderance of the evidence authorizes an increase in
the  maximum punishment, it is appropriately

characterized as "a tail which wags the dog of the
substantive offense." McMillan, 477 US. at 88.

New Jersey would also point to the fact that the
State did not, in placing the required biased purpose
finding in a sentencing enhancement provision, create a
"separate offense caIIin(i fora sei)arate penalty." Ibid. As
for this, we agree wholeheartedly with the New Jersey
Supreme Court that merely hecause the state legislature
placed its hate crime ..entence "enhancer" "within the
sentencing provisions" of the criminal code "does not
mean that the finding of a biased purpose to intimidate is
not an essential element of [**2366] the offense.” 159
N.J. at 20, 731 A.2d at 492. Indeed, [*496] the fact that
New Jersey, annngith numerous other States, has also
made precisely the same conduct the subject of an
independent substantive offense makes it clear that the
mere presence of this "enhancement" in a sentencing
statute does not define its character. n20

n20 Including New Jersey, N. J. Stat. Ann. §
2C:33-4 (West Supp. 2000) (*A person commits
a crime of the fourth degree If in committing an
offense Bg)f harassment] under this section, he
acted with a purpose to intimidate an individual
or group of Individuals because of race, color,
religion, gender, handicap, sexual orientation or
ethnicity"), 26 States currently have laws making
certain acts of racial or other tias freestanding
violations of the criminal law, see generally F.
Lawrence, Punishing Hate: Bias Crimes Under
American Law 178-189 (1999) (listing current
state hate crime laws).

New Jersey's reliance on Almendarez-Torres is also
unavailing. The reasons supporting an exception from
the general rule for the statute construed in that case do
not apply to the New Jersey statute. Whereas recidivism
"does not relate to the commission of the offense” itself,
523 US. at 230, 244, New Jersey's biased purpose
inquiry goes precisely to what happened in  the
"commission of the offense.”" Moreover, there is a vast
difference between accepting the [***459] validity of a
prior judgment of conviction entered in a proceeding in
which the defendant had the right to ajury trial and the
right to require the prosecutor to prove guilt beyond a
reasonable doubt, and allowin theTjudge to find the
required fact under a le. ser standard of proof.

_ Finallz, this Couit has previously considered and
rejected the argument that the principles guiding our
decision today render invalid state capital sentencing
schemes requiring judges, after a jury verdict holding a
defendant guilty of a capital crime, to find specific
aggravating factors before imposing a sentence of death.
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Walton V. Arizona, 497 U.S. 639, 647-649, 111 L Ed. 2d
511, 110 S. Ct 30%17 (1990); 497 US. at 709-714
(STEVENS, ., dissenting). For reasons we have
explained, the capital cases are not controlling: [*497]

"Neither the cases cited, nor any other case, permits
a judge to determine the existence of a factor which
makes a crime a capital offense. What the cited cases
hold is that, once ajury has found the defendant guiky of
all the elements of an offense which carries as its
maximum penalty the sentence of death, it may be left to
the judge to decide whether that maximum penalty,
rather than a lesser one, ought to be imposed .... The
person who is charged with actions that expose him to
the death penalty has an absolute entitlement to jury trial
on all the elements of the charge." Almendarez-Torres,
523 US. at 257, n. 2 (SCALIA, J., dissenting) (emphasis

deleted).

See also Jones, 526 U.S. at 250-251; post, at 25-26
(THOMAS, J., concurring™!. n2!

[***LEdHR2K] [2K]

n2l The ﬁrincipal dissent, in addition, treats
us to a lengthy disquisition on the benefits of
determinate sentencing schemes, and the effect of
today's decision on the tederal Sentencing
Guidelines. Post, at 23-30. The Guidelines are, of
course, not before the Court. We therefore
express no view on the subject beyond what this
Court has already held. See, e.g., Edwards V.
United States. 523 U.S. 511, 515, 140 L. Ed. 2d
703, 118 S. Ct 1475 (1998) (opinion of
BREYER, J., for a unanimous court) (noting that
"of course,  petitioners’ statutory  and
constitutional claims would make a difference if
it were possible to argue, say, that the sentences
imposed exceeded the maximum that the statutes
Bermlt for a cocaine-only conspiracy. That is
ecause a maximum sentence set by statute
trumps a higher sentence set forth in the
Guidelines.  $(United  States  Sentencing
Guidelines Manual/ § 5G1.1.").

* % %

The New Jersey procedure challenged in this case is
an unacceptable departure from thejur?/ tradition that is
an indispensable part of our crimina éustice system.
Accordingly, the judgment of the [**2 GYL Supreme
Court of New Jersey is reversed, and the case is
remanded for further proceedings not inconsistent with

this opinion.
It is so ordered.

CONCURBY: SCALIA; THOMAS

CONCUR:
[*498] JUSTICE SCALIA, concurring.

| feel the need to say a few words in response to
JUSTICE BREYEil's dissent. It sketches an admirably
fair and efficient scheme of criminal justice designed for
a society that is prepared to leave criminal justice to the
State. (Judges, 1t 1S sometimes necessary to renind
ourselves, are part of the State — and an increas.ngly
bureaucratic [***460] part of it, at that.) The founders
of the American Republic were not prepared to leave it
to the State, which is why the jury-trial guarantee was
one of the least controversial provisions of the Bill of
Rights. It has never been efficient; but it has always been

free.

As for fairness, which JUSTICE BREYER t lieves
"in modem times," post, at |, the jury cannot provide: |
think it not unfair to tell a prospective felon that if he
commits his contemplated crime he is exposing himself
to a jail sentence of 30 years — anu that if, upon
conviction, he gets anything less than that he may thank
the mercy of a tenderhearted judge (just as he may thank
the mercy of a tenderhearted parole commission If he is
let out inordinately early, or the mercy of a tenderhearted
8overnor if his sentence is commuted). Will there be
isparities? Of comse. But the criminal will never ghet
more punishment than he bargained for when he did the
crime, and his guilt of the crime (and hence the length of
the sentence to which he is exposed) will be determined
beyond a reasonable doubt by the unanimous vote of 12

ofhisfellow citizens.

In JUSTICE BREYER's bureaucratic realm of
Ferfect equity, by contrast, the facts that determine the
ength of sentence to which the defendant is exposed will
be determined to exist (on a more-likely-than-not basis)
by a single employee of the State. It is certainly ar%uable
(JUSTICE BREYER argues it) that this sacrifice of prior
Brotections IS worth it. But it is not arguable that, just
ecause one thinks it is a better system, it must be, or is
even more likely to be, the system envisioned by a
Constitution that guarantees trial by jury. What
ultimately demolishes the case for the dissenters [*499]
is that they are unable to say what the right to trial by
jury does quarantee if, as they assert, it does not
quarantee - what it has been assumed to guarantee
throughout our history — the right to have a jury
determine those facts that determine the maximum
sentence the law allows. They provide no coherent

alternative.

JUSTICE BREYER proceeds on the erroneous and
all-too-common assumpiion that the Constitution means
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what we think it ought to mean. It does not: it means
what it says. And the guarantee that "in all criminal
prosecutions, the accused shall enjoy the right to . . .
trial, by an impartial jury" has no intelligible content
unless it means that all the facts which must exist in
order to subject the defendant to a legally prescribed
punishment must be found by the jury.

JUSTICE THOMAS, with  whom
SCALIA joins as to Parts I and 1, concurring.

| join the opinion ol the Coua in full. 1 write
separately to explain my view that the Constitution
requires a broader rule than the Court adopts.

This case turns on the seemingly simple question of
what constitutes a “crime." Under the Federal
Constitution, "the accused" has the right (1) "to be
informed of the nature and cause of the accusation" (that
is, the basis on which he is accused of a crime), (2) to be
"held to answer for a capital, or otherwise infamous
crime” only on an indictment or presentment of a ([Jrand
jury, and (3) to be tried by "an [**2368] impartial jury
of thi State and district wherein the crime shall have
been committed." Arndts. [***461] 5and 6. See also
Art. 1ll, § 2, cl. 3 ("The 'trial of all Crimes .. . shall be
by Jury"). With the exception of the Grand Jury Clause,
See Hurtado V. California, 110 U.S. 516, 538, 28 L Ed.
232, 4 S. Ct 111 (1884), the Court has held that these
protections apply in state prosecutions, Herring V. New
York. 422 US. 853, 857, 45 L Ed. 2d 593, 95 S. Ct.
2550, and n. 7 (1975). Further, the Court has held that
due process requires that the jury find [*500] beyond a
reasonable doubt every fact necessarv to constitute the
crime. In re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d

368, 90S. Ct. 1068(1970).

All of these constitutional protections turn on
determining which facts constitute the “crime" — that is,
which facts are the "elements" or "ingredients" of a
crime. In order for an accusation of a crime (whether by
indictment or some other form) to be proper under the
common law, and thus proper under the codification of
the common-law rights in the Fifth and Sixth
Amendments, it must allege all elements of that crime;
likewise, in order for ajury trial of a crime to be proper,
all elements of the crime must be proved to the jury (and,
under Winship, proved beyond a reasonable doubtg. See
J. Story, Commentaries on the Constitution § § 928-929,
pp. 660-662, § 934, p. 664 (1833); J. Archbold, Pleading
and Evidence in Criminal cases *41, *99-*100 (5th Am.
ed. 1846) (hereinafter Archbold), nl

JUSTICE

nl JUSTICE O'CONNOR mischaracterizes
my argument. See post, at 5-6 (dissenting

opinion). Of course the Fifth and Sixth
Amendments did not codify common law
procedure wholesale. Rather, and as Story notes,
they codified a few particular common-law
procedural rights. As | have exEIained, the scope
of those rights turns on what constitutes a
"crime.” In answering that question, it is entirely
proper to look to the common law.

Thus, it is critical to know which facts are elements.
This question became more complicated following the
Court's decision in McMillan V. Pennsylvania, 477 US.
79, 91 L Ed. 2d 67. 106 S. Ct. 2411 (1986, Which
spawned a special sort of fact known as a sentencing
enhancement. See ante, at 11, 19, 28. Such a fact
increases a defendant's punishment but is not subject to
the constitutional protections to which elements are
su_bg']ect. JUSTICE O'CONNOR'S dissent, in agreement
with McMillan and Almendarez-Torres V. United States,
523 U.S. 224, 140 L Ed. 2d 350, 118 S. Ct. 1219(1998),
takes the view that a legislature is free (within
unspecified outer limits) to decree which facts are
elements and which are sentencing enhancements. Post,

at 2.

Sentencing enhancements may be new creatures, but
the question that they create for courts is not. Courts
have [*501] long had to consider which facts are
elements in order to determine the sufficiency of an
accusation (usually an indictment). The answer that
courts have provided regarding the accusation tells us
what an element is, and it is then a simple matter to apply
that answer to whatever constitutional right may be at
issue in a case - here, Winship and the right to trial by
jury. A long line of essentially uniform authority
addressing accusations, and stretching from the earliest
reported cases after the founding until well into the 20th
century, establishes that the original understanding of
which facts are elements was even broader than the rule
that the Court adopts today.

This authority establisin. th.” a "crime" includes
every fa’ that 1s by law a oasis for imposing or
increasing punishment (in contrast with a [***462] fact
that mitigates punishment). Thus, if the legislature
defines some core crime and then provides for increasing
the punishment of that crime upon a finding of some
aggravating fact - of whatever sort, including the fact of
a prior conviction - the core crime and the aggravatinﬁ
fact together constitute an aggravated crime, just as muc
as grand [**2369] larceny 1S an aggravated form of petit
larceny. The aggravatin? fact is an element of the
aggravated crime. Similarly, if the legislature, rather than
creating grades of crimes, has provided for setting the
P_unlshme_nt of a crime based on some fact — such as a
ine that is proportional to the value of stolen goods -
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that fact is also an element. No multi-factor parsing of
statutes, of the sort that we have attempted since
McMillan, is necessary. One need only look to the kind,
degree, or range of punishment to which the prosecution
is by law entitled for a given set of facts. Each fact
necessary for that entitlement is an element.

A

Cases from the founding to roughly the end of the
Civil War establish the rule that | have described,
applying it to  [*502] all sorts of facts, including
recidivism. As legislatures varied common-law crimes
and created new crimes, American courts, particularly
from the 1840's on, readily applied to these new laws the
common-law understanding that a fact that is by law the
basis for imposing or increasing punishment is an

element. n2

n2 It is strange that JUSTICE O'CONNOR
faults me for beginning my analysis with cases
primarily from the 1840's, rather from :he time of
the founding. See post, at 56 (dissenting
opinion). As the Court explains, ante, at 11-13,
and as she concedes, post, at 3 ﬁO'CONNOR, J,
dissenting), the very idea of a sentencing
enhancement was foreign to the common law of
the time of the founding. JUSTICE O'CONNOR
therefore, and understandably, does not contend
that any history from the founding supports her
position. As far as | have been able to tell, the
argument that a fact that was by law the basis for
imposing or increasing punishment might not be
an element did not seriously arise (at least not in
reported cases) until the 1840's. As | explain
below, from that time on — for at least a century -
-essentially all authority rejected that argument,
and much of it did so in reliance upon the
common law. | find this evidence more than

sufficient,

Massachusetts, which produced the leading cases in
the antebellum years, applied this rule as early as 1804,
in Commonwealth V. Smith, 1 Mass. *245. and
foreshadowed the fuller discussion that was to come.
Smith was indicted for and found guilty of larceny, but
the indictment failed to allege the value of all of the
stolen goods. Massachusetts had abolished the common-
law distinction between grand and simple larceny,
replacing it with a single offense of larceny whose
punishment (triple damages) was based on the value of
the stolen goods. The prosecutor relied on this abolition
of the traditional distinction to justify the indictment's

omissions. The court, however, held that it could not
sentence the defendant for the stolen goods whose value
was not set out in the indictment. 1d. at *246-*247.

The understanding implicit in Smith was explained
in Hope v. Commonwealth, 50 Mass. 134 (1845). Hope
was indicted for and convicted of larceny The larceny
statute at  [*503] issue retained the single-offense
structure of the statute addressed in Smith, and
established two levels of sentencing based on whether
the value of the stolen pro,oerty exceeded $ 100. The
statute was structured similarly to the statutes that we
addressed [***463] in Jones V. Uniteu States, 526 U.S.
227, 230, 143 L. Ed. 2d 311, 119S. Ct. 1215(1999), and.
even more, Castillo V. United States, ante, at  (slip op.,
at 2), in that it first set out the core crime and then, in
subsequent clauses, set out the ranges of punishments. n3
Further, the statute [**2370] opened by referrin(}; simply
to "the offence of larceny," suggesting, at least from ‘he
perspective of our post-McMillan cases, that larceny was
the crime whereas the value of the stolen property was
merely a fact for sentencing. But the matter was quite
simple for the Massachusetts high court. Value was an
element because punishment varied with value:

"Our statutes, it will be remembered, prescribe the
punishment for larceny, with reference to the value of the
property stolen; and for this reason, as well as because it
IS in conformity with Ion? established practice, the court
are of opinion that the value of the property alleged to be
stolen must be set forth in the indictment.” 50 Mass. at

137.

Two years after Hope, the court elaborated on this
rule in a case involving burglary, stating that if “certain
acts are, by force of the statutes, made punishable with
greater severity, when accompanied with aggravating
circumstances,” then [*504] the statute has "created two
grades of crime." Lamed V. Commonwealth, 53 Mass.
240, 242 (1847). See also id. at 241 ("There is a
gradation of offences of the same species” where the
statute sets out "various degrees of punishment").

n3 The Massachusetts statute provided:
"Every person who shall commit the offence of
larceny, by stealing of the property of another any
money, goods or chattels [or other sort of
propertyf], if the property stolen shall exceed the
value of one hundred dollars, shall be punished
by imprisonment in the slate prison, not more
than five years, or by fine not exceeding six
hundred dollars, and imprisonment in the county
jail, noi more than two years; and if the Eroperty
stolen shall not exceed the value of one hundred
dollars, he shall be ﬁunished by imprisonment in
the state prison or the county jail, not more than
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one year, or by fine not exceeding three hundred
dollars." Mass. Rev. Stat., ch. 126, § 17 (1836).

Conversely, where a fact was not the basis for
punishment, that fact was, for that reason, not an
element. Thus, in Commonwealth V. McDonald, 59
Mass. 365 (1850), Which involved an indictment for
attempted larceny from the person, the court saw no error
in the failure of the indictment to allege any value of the
goods that the defendant had attempted to steal. The
efendant, in challenging the indictment, apparently
relied on smith and Hope, and the court rejected his
challenge by exglaining that "as the punishment... does
not depend on the amount stolen, there was no occasion
for any allegation as to value in this indictment." 59
Mass. at 367. See Commonwealth v. Burke, 94 Mass.
132, 183 (1866) (applying same reasoning to completed
larceny from the person; finding no trial error where
value was not proved to jury).

Similar reasoning was employed by the Wisconsin
Supreme Court in Lacy V. State, 15 Wis. 13 (1862), in
interpreting a statute that was also similar to the statutes
at issue in Jones and Castillo. The statute, in a single
paragraph, outlawed arson of a dweIIin% house at night.
Arson that killed someone was punishable by life in
grlson; arson that did not kill anyone was punishable by

to 14 years in prison; arson of a house in which no
Berson was lawfully dwelling was g***464] punishable
y 3 to 10 years. n4 The court had no trouble [*505]
concluding that the statute “creates three distinct
statutory offenses,” 15 Wis. at *15, and that the lawful
presence of a person in the dwelling was an element of
the middle offense. The court reasoned from the
gradations of punishment: "That the Ie?islature
considered the circumstance that a person was lawfully
in the dwelling house when fire was set to it most
[**2371]  material and important, and as greatly
aggravating the crime, is clear from the severity of the
punishment imposed.” 1d. at *16 The "aggravating
circumstances” created "the higher statutory offenses.”
Id. at *17. Because the indictment did not allege that
anyone had been present in the dwelling, the court
reversed the defendant's 14-year sentence, but, relying on
Lamed, supra, the court remanded to ﬁermit sentencing
under the lowest grade of the crime (which was properly
alleged in the indictment). 15Wis. at *17,

n4 The Wisconsin statute provided: "Every
person who shall willfully and maliciously bum,
In the night time, the dwelling house of another,
whereby the life of any person shall be destroyed,
or shall in the night time willfully and
maliciously set fire to any other building, owned

by himself or another, b?/ the bunting w.tereof
such dwelling house shall be bumt in the night
time, whereby the life of any person shall oe
destroyed, shall suffer the same punishment as
provided for the crime of murder in the second
degree; but if the life of no Berson shall have
been destroyed, he shall Dbe punished by
imprisonment in the state prison, not more than
fourteen years nor less than seven years; and if at
the time of com_mitting the offense there was no
person lawfully in the dwelling house so burnt, he
shall be punished by imprisonment in the state
prison, not more than ten years nor less than three
years." Wis. Rev. Stat., ch. 165, § 1(1858). The
punishment for second-degree murder was life in
prison. Ch. 164, § 2.

Numerous other state and federal courts in this
period took the same approach to determining which
facts are elements of a crime. See Ritchey V. State, 7
Blackf. 168, 169 (Ind. 1844) (citin([] Commonwealth V.
Smith, 1 Mass. *245 (1804), and holding that indictment
for arson must allege value of J)ropertr destroyed,
because statute set punishment hased on value); Spencer
V. State. 13 Ohio 401, 406, 408 (1844) (holding that
value of goods intended to be stolen is not “an ingredient
of the crime" of burglary with intent to steal, because
punishment under statute did not depend on value;
contrasting larceny, in which "value must be laid, and
value proved, that the jury may find it, and the court, by
tnat means, know whether it is grand or petit, and apply
the grade of punishment the statute awards"); United
Stales V. Fisher, 25 F. Cas. 1086 (CC Ohio 1849)
(McLean. J.) (“A carrier [*506] of the mail is subject to
a higher penalty where he steals a letter out of the mail,
which contains an article of value. And when this offense
IS committed, the indictment must allege the letter
contained an article of value, which aggravates the
offense and incurs a higher penalty"); Brightwell V. State,
41 Ga. 482, 483 (1871) é)'When the law prescribes a
different punishment for different phases of the same
crime, there is %ood reason for requiring the indictment
to specify which of the phases the prisoner is charged
with. The record ought to show that the defendant is
convicted of the offense for which he is sentenced"). Cf.
State v. Farr, 46 S.C. L. 24, 12 Rich. 24, 29 (S. C. App.
1859) (where two statutes barred purchasing com from a
slave, and one referred to purchasing from slave who
lacked a permit, absence of permit was not an element,
because both statutes had the same punishment).

Also demonstrating the common-law approach to
determining elements I1***465] was the well-
established rale that, if a statute increased the
punishment of a common-law crime, whether felony or
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misdemeanor, based on some fact, then that fact must be
charged in the indictment in order for the court to impose
the increased punishment. Archbold *106; see id. at *50;
ante, at 13-14. There was no question of treating the
statutory aggravating fact as merely a sentencing
enhancement - as a nonelement enhancing the sentence
of the common-law crime. The aggravating fact was an
element of a new, aggravated grade of the common-law
crime simply because it increased the punishment of the
common-law crime. And the common-law crime was, in
relation to the statutory one, essentiall)( just like any
other lesser included offense. See Archbold *106.

Further evidence of the rule that a crime includes
every fact that is by law a basis for imposing or
increasing  punishment comes from early cases
addressing recidivism statutes. As JUSTICE SCALIA
has explained, there was a tradition of treating recidivism
as an element. See Almendarez-Torres, 523 U.S. at 256-
257, 261 (dissenting opin on). That tradition [*507]
stretches back to the earliest years of the Republic. See,
e.g.. Commonwealth V. Welsh, 4 Va. 57 (1817); Smith V.
Commonwealth, 14 Scrg. & Rawle 69 (Pa. 1826); see
also Archbold *695-*696. For my ﬁurposes, however,
what is noteworthy is not so much the fact of that
tradition as 'he reason for it: Courts treated the fact of a
prior conviction Jlust as any other fact that increased the
punishment by law. By the same reasoning that the
courts employed [**2372] in Hope, Lacy, and the other
cases discussed above, the fact of a prior conviction was
an element, to%ether with the facts constituting the core
crime of which the defendant was charged, ofa new,
aggravated crime.

The two leading antebellum cases on whether
recidivism is an  element were  Plumbly V.
Commonwealth, 43 Mass. 413 (1841), and Tuttle V.
Commonwealth, 68 Mass. 505 (1854). In the latter, the
court explained the reason for treating as an element the
fact of the prior conviction:

"When the statute imposes a higher penalty upon a
second and third conviction, respectively, it makes the
prior conviction of a similar offence a part of the
description and character of the offence intended to be
punished; and therefore the fact of such prior conviction
must be charged, as well as proved It is essential to an
indictment, that the facts constituting the offence
intended to be punished should be averred." 68 Mass. at
5086.

The court rested this rule on the common law and
the Massachusetts equivalent of the Sixth Amendment's
Notice Clause. Ibid. See also Commonwealth V. Haynes,
107 Mass. 194, 198 (1871) (reversing sentence, upon
confession of error by attorney general, in case similar to
Tuttle).

Numerous other cases treat ie fact of a prior
conviction as an element of a cn,..~ take the same view.
They make clear, by both their holdings and their
language, that when a statute increases punishment for
some core crime hased on the fact of anrior conviction,
the core crime and [*508] the fact of the prior crime
together create a new, aggravated crime. Kilboum V.
State, 9 Conn. 560, 563 (1833) ("No person ought to be,
or can be, [***466] subjected to a cumulative Penalty,
without being charged with a cumulative oftence™);
Plumbly. supra, at 4i4 (conviction under recidivism
statute is "one conviction, upon one aggregate offence");
Hines V. State, 26 Ga. 614, 616 (1859) Sreversmg
enhanced sentence imposed by trial judge an
explaining, "The question, whether the offence was a
second one, or not, was a question for the jury .... The
allegation [of a prioroffenceg is certainly one of the first
importance to the accused, for if it is true, he becomes
subject to a greatly increased punishment"). See also
Commonwealth V. Phillips, 28 Mass. 27, 33 (1831)
("Upon a third conviction, the court may sentence the
convict to hard labor for life. The punishment is to be
awarded upon that conviction, and for the offence of
which he is then and there convicted").

Even the exception to this practice of including the
fact of a prior conviction in the indictment and trying it
to the jury helps to prove the rule that that fact is an
element because it increases the punishment by law. In
State V. Freeman, 27 W 523 (1855), the Vermont
Supreme Court upheld a statute providin% that, in an
indictment or complaint for violation of a liquor law, it
was not necessary to allege a prior conviction of that law
in order to secure an increased sentence. But the court
did not hold that the prior conviction was not an element;
instead, it held that the Ii?uor law created only minor
offenses that did not qualify as crimes. Thus, the state
constitutional protections that would attach were a
"crime” at issue did not apply. 27 Wt at 527; Sec Goeller
V. State, 119 Md. 61 66-67, 85 A 954, 956 (1912)
(discussing Freeman). At the same time, the court freely
ackno ledged that it had "no doubt” of the general rule,
particularly as articulated in Massachusetts, that "it is
necessary to allege the former conviction, in the
indictment, when a higher [*509] sentence is claimed
on that account." Freeman, supra, at 526.
Unsurprisingly, then, a leading treatise explained
Freeman as onIY "apparently" contrary to the %eneral
rule and as involving a "special statute." 3 F. Wharton,
Criminal Law § 3417, p. 307, n. r (7th rev. ed. 1874)
ghereinafter Wharton). In addition, less [**2373] than a
ecade after Freeman, the same Vermont court held that
if a defendant charged with a successive violation of the
liquor laws contested identity — that is, whether the
person in the record of the Frior conviction was the same
as the defendant - he should be permitted to have a jury
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resolve the question. State v. Haynes, 35 W. 570, 572-
573 (3863). (Freeman itself had anticipated this holding
b(y suggesting the use of a jury to resolve disputes over
identity. See 27 W. at 528.) In 50 holding, Haynes all hut
applied the general rule, since a determination of identity
was usually the chief factual issue whenever recidivism
was charged. See Archhold *695-*696; see also, e.qg.,
Graham V. West Virginia, 224 U.S. 616, 620-621, 56 L
Ed. 917, 32 S. Ct 583 (1912) (defendant had been
convicted under three different names). n5

n5 Some courts read State V. Smith, 42 S.C.
L 460, 8 Rich. 460 (S. C. App. 1832), a South
Carolina case, to hold that the indictment need
not allege a prior conviction in order for the
defendant to suffer an enhanced punishment. See,
e.g.. State V. Rurgett, 22 Ark. 323, 324 (1860) (S0
reading Smith and (iuestlonmg its correctness).
The Smith court's holding was somewhat unclear
because the court did not state whether the case
involved a first or second offense - if a first, the
court was undoubtedly correct in rejecting the
defendant's challenge to the indictment, because
there is no need in an indictment to negate the
existence of any prior offense. See Burgett,
supra, at 324 (reading indictment that was silent
about prior offenses as only charging first offense
and as sufficient for that purpose). In addition,
the Smith court did not acknowled?e the
possibility of disEutes over identity. Finally, the
extent to which the court's apparent holding was
followed in practice in South Carolina is unclear,
and subsequent South  Carolina decisions
acknowledged that Smith was out of step with the
general rule. See State V. Parris, 89 S.C. 140,
141. 71 SE. 808, 809 (1911); State V. Mitchell,
220 S.C. 433 434-436, 68 S.E.2d 350, 351-352

(1951).
[*510]
B
An 1872 treatise by one of the Ieading [***467]
authorities of the era In criminal law and procedure

confirms the common-law understanding that the above
cases demonstrate. The treatise condensed the traditional
understanding regardin(}; the indictment, and thus
_regardlng the element: of a crime, to the foIIowmgi: "The
indictment must allege whatever is in law essential to the
punishment sought to be inflicted." 1J. Bishop, Law of
Criminal Procedure 50 (2d ed. 1872) (hereinafter Bishop,
Criminal Procedure). See id. § 81, at 51 ("The
indictment must contain an allegation of every fact
which is legally essential to the punishment to be

inflicted"); id. § 540, at 330 ("The indictment must. . .
contain an averment of every particular thing which
enters into the punishment”). Crimes, he explained,
consist of those “acts to which the law affixes . . .
punishment," id. § 80, at 51, or, stated differentlﬁ_, a
crime consists of the whole of "the wrong upon which
the punishment is based," id. § 84, at 53. In a later
edition, Bishop similarly defined the elements of a crime
as "that wrongful aggiegation out of which the
punishment proceeds.” 1 J. Bishop, New Criminal
Procedure § 84, p. 49 (4th ed. 189%5).

Bishop grounded his definition in both a
generalization ~ from  well-established  common-law
practice, | Bishop, Criminal Procedure § § 81-84, at SI-
53, and in the provisions of Federal and State
Constitutions guaranteeing notice of an accusation in all
criminal cases, indictment by a grand jury for serious
crimes, and trial by jury. With regard to the common
law, he explained that his rule was "not made apparent to
our understandings by a single case only, but by all the
cases," id. § 81, at 51, and was followed "in all cases,
without one exception," id. § 84, at 53. To illustrate, he
observed that there are

"various statutes whereby, when . . . assault is
committed with a particular intent, or with a particular
[*511] weapon, or the like, it is subg']ected to a particular
corresponding punishment, heavier than that for common
assault, or differing from it, pointed out by the statute.
And [**2374] the reader will notice that, in all cases
where the peculiar or aggravated punishment is to be
inflicted, the ﬁeculiar 0r aggravating matter is required to
be set out in the indictment." 1d. § 82, at 52.

He also found burglary statutes illustrative in the
same way. Id. § 83, at 52-53. Bishop made no exception
for the fact of a prior conviction - he simply treated it
just as any other agﬁravatln fact: "[If] it is sought to
make the sentence heavier by reason of its being [a
second or third offence], the fact thus relied on must be
averred in the indictment; because the rules of criminal
procedure require the indictment, in all cases, to contain
an averment of every fact essential to the punishment
sought to be inflicted." 1J. Bishop, Commentaries on
Criminal Law § 961, pp. 564-565 (5th ed. 1872).

The constitutional provisions provided further
support, in his view, [***468] because of the
requirements for a proper accusation at common law and
because of the common-law understanding that a proper
jury trial required a proper accusation: "The idea of a
jury trial, as it has always been known where the
common law prevails, includes the allegation, as part of
the machinery of the trial .... An accusation which
lacks any particular fact which the law makes essential to
the punishment is ... no accusation within the



N

requirements of the common law, and it is no accusation
in reason." | Bishop, Criminal Procedure § 87, at 55.
See id. § 88, at 56 (notice and indictment requirements
ensure that before "persons held for crimes . . . shall be
convicted, there shall be an allegation made against them
of every element of crime which the law makes essential
to the punishment to be inflicted").

Numerous high courts contemporaneously and
explicitly agreed that Bishop had accurately captured the
common-law understanding of what facts are elements of
a crime. See, #*512] e.g., Hobbs V. State, 44 Tex. 353,
354 (1875) (favorably quoting 1 Bishop, Criminal
Procedure § 81); Maguire V. State, 47 Md. 485, 497
(1878) (approvingly citing different Bishop treatise for
the same rule); Lamey V. Cleveland, 34 Ohio St. 599,
600 (1878) (rule and reason for rule "are well stated hy
Mr. Bishop"); State V. Hayward, 83 Mo. 299, 307 (1884)
(extensively quoting § 8L of Bishop's "admirable
freatise"); Riggs V. State, 104 Ind. 261, 262, 3 N.E. 886,
887 (1885) ("We agree with Mr. Bishop that the nature
and cause of the accusation are not stated where there is
no mention of the full act cr series of acts for which the
punishment is to be inflicted" (internal quotation marks
omitted)z; State v. Perley, 86 Me. 427, 431, 30 A. 74, 75
(1894) ("The doctrine of the court, says Mr. Bishop, is
identical with that of reason, viz: that the indictment
must contain an allegation of every fact which is legally
essential to the punishment to be inflicted" (internal
quotation marks on.tted)); see also United States V.
Reese, 92 US. 214, 232-233, 23 L Ed. 563 (1876)
(Clifford, J., concurring in judgment) (citing and
paraphrasing 1Bishop Criminal Procedure § 81).

C

In the half centur foIIowingJ)uincation of Bishop's
treatise, numerous courts applied his statement of the
common-law understanding; most of them explicitly
relied on his t eatise. Just as in the earlier period, every
fact that was by law a basis for imposing or increasing
punishment (including the fact of a prior conviction) was
an element. Each such fact had tc be included in the
accusation of the crime and proved to the jury.

Courts confronted statutes quite similar to the ones
with which we have stru?gled since McMillan, and,
applying the traditional rule, they found it not at all
difficult to determine whether a fact was an element. In
Hobbs, supra, the defendant was indicted for a form of
burglary punishable b) 2 to 5 years in prison. A segarate
statutory section provided for an increased [**2375]
sentence, up to double the punishment [*5131 to which
the defendant would otherwise be subject, if the entry
into the house was effected by force exceeding that
incidental to burglary. The trial court instructed thedjury
to sentence the defendant to 2 to 10 years if it found the
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requisite level of force, and the jury sentenced him to 3.
The Texas Supreme Court, relying on BishoF, reversed
because the indictment had [***469] not alleged such
force; even though the 'urK had sentenced Hobbs within
the range (2 to 5 ears£ that was permissible under the
lesser crime that the indictment had charged, the court
thought it “impossible to say . . . that the erroneous
charge of the court may not have had some welght in
leading the jury" to impose the sentence that it did. 44
Tex. at 355. N6 See also Searcy V. State, 1 Tex. Ct. App.
440, 444 (1876) (similar); Garcia V. State, 19 Tex. Ct.
App. 389, 393 (1885) (not citing Hobbs, but relying on
Bishop to reverse 10-year sentence for assault with a
bowie-knife or dagger, where statute doubled ran?e for
assault from 2 to 7 to 4 to 14 years if the assault was
committed with either weapon but where indictment had

not so alleged).

né The gulf between the Uaditional approach
to determinin% elements and that of our recent
cases is manifest when one considers how one
might, from the perspective of those cases,
analyze the issue in Hobbs. The chapter of the
Texas code addressing burglary was entitled
5|mi)_ly "Of Burglary" and began with a section
ex#) icitly defining “the offense of burglary.”
After a series of sections defining terms, 1t then
set out six separate sections sgecn‘ ing the
punishment for various kinds of burglary. The
section regarding force was one of these. See 1G.
Paschal, Digest of Laws of Texas Part Il Tit. 20,
ch. 6, pp. 162-463 (4th cd. 1875). Following an
approach similar to that in Almendarez-Torres V.
United States, 523 U.S. 224, 231-234, 242-246,
140 L. Ed. 2d 350, 118 S. Ct. 1219 (199C), and
Castillo V. United States, ante, at  (Slip op. at
4-5), one would likely find a clear legislative
intent to make force a sentencing enhancement
rather than an element,

As in earlier eases, such as McDonald (discussed
supra, at 5-6), courts also used the converse of the
Bishop rule to explain when a fact was not an element of
the crime. In Perley, supra, the defendant was indictee!
for and convicted ol robbery, which was punishable by
imprisonment for li:e [*514] or any term of years. The
court, relying on Bishop, Hope, McDonald, and other
authority, rejected his argument that Maine’s Notice
Clause (which of course required all elements to be
alleged) required the indictment to allege the value of the
goods stolen, because the punishment did not tum on
value: "There is no provision of this statute which makes
the amount of property taken an essential element of the
offense; and there is no statute in this State which creates



degrees in robbery, or in any way makes the ﬁunishment
of the offense dependent upon the value of the property
taken." 86 Me. at 432, 30 A. at 75. The court further
explained that "where the value is not essential to the
punishment it need not be distinctly alleged or proved."
86 Me. at 433, 30 A. at 76.

Reasoning similar to Perley and the Texas cases is
evident in other cases as well. See Janes V. State, 63 Ga.
141, 143 (1879) (where punishment for burglary in the
day is 3to 5years in prison and for burglary at night is 5
to 20, time of burglary is a "constituent of the offuise";
indictment should “charge all that is re?uisite to render
plain and certain every constituent of the offense");
United States V. Woodruff. 68 F. 536, 538 (Kan. 1895)
(where embezzlement statute "contemplates that there
should be an ascertainment of the exact sum for which a
fine may be |mEosed" and jury did not determine
amount, judge lacked authority to impose fine; "on such
an issue the defendant is entitled to his constitutional
right of trial by jury").

Courts also, again just as in the pre-Bishop period,
applied the same reasoning to the fact of a prior
conviction as they did to any other fact that [*"*470]
aggravated the punishment [**2376] by law. Many,
though far from all, of these courts relied on Bishcp. In
1878, Margland’s high .ourt, in Maguire V. State, 47 Md.
485, stated the rule and the reason for it in language
indistinguishable from that of Tuttle a quarter century

hefore:

"The law would seem to be well settled, that if the
party be proceeded against for a second or third offence
under [*515] the statute, and the sentence prescribed be
different from the fust, or severer, by reason of its being
such second or third offence, the fact thus relied on must
be averred in the indictment; for the settled rule is, that
the indictment must contain an averment of every fact
essentia! to justify the punishment inflicted." Maguire,
supra, at 496 (citing English cases, Plumbly V.
Commonwealth, 43 Mass. 413 (1841), Wharton, and

Bishop).

In Goeller V. State, 119 Md. 61, 85 A. 954 (1912),
the same court reaffirmed Maguire and voided, as
contrary to Mar?lland's Notice Clause, a statute that
permitted the trial judge to determine the fact of a prior
conviction. The court extensively quoted Bishop, who
had, in the court's view, treated the subject "more fully,
perhaps, than any other Ie%al writer," and it cited, among
other authorities, "a line ot Massachusetts decisions" an
htggs (quoted supra, at 14). 119 Md. at 64, 85 A. at 955.
In Larney, 34 Ohio Si. at 600-601, the Supreme Court of
Ohio, In an opinion citing only Bishop, reversed a
conviction under a recidivism statute wli re ‘he
indictment had not alleged any prior convic The
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defendant had also relied on Plumbly, supra, and
Kilhoum V. State, 9 Conn. 560 (1833). 34 Ohio St. at
600.) And in State V. Adams, 64 N.H. 440, 1: A 785
(1888), the court, relying on Bishop, explained that "the
former conviction being a part of the description and
character of the offense Intended to be punished, because
of the higher penalty imposed, it must be alleged." 64
N.H. at 442, 13 A at 786. The defendant had been
"charged with an offense aggravated by its repetitious
character.” Ibid. See also Evans V. State, 150 Ind. 651,
653, 50 NE. 820 (1898) (Similar); Shiflett V.
Commonwealth, 114 Va. 876, 877, 77 SE. 606 607

(1913) (similar).

Even without any reliance on Bishop, other courts
addressing recidivism statutes employed the same
reasoning is did he and the above cases — that a crime
includes any fact to which punishment attaches. One of
the leading cases was [*5161 Wood V. People, 53 N.Y.
511 (1873). The statute in Wood ﬁrovided for increased
punishment if the defendant had previously been
convicted of a felony then discharged from the
conviction. The court, repeatedly referrin? to "the
aggravated offence," 53 N.Y. at 513, 5/5, held that the
facts of the prior conviction and of the discharge must be
proved to the jury, for "both enter into and make a part of
the offence .... subjecting the prisoner to the increased
punishment." 53 N.Y. at 513; see ibid. (fact of prior
conviction was an "essential ingredient” of the offense).
See also Johnson V. People. 55 N.Y 512, 514 (1874) (A
more severe penal(tjy is denounced hy the statute for a
second offence; and all the facts to bring the case within
the statute must be [alleged in the indictment and]
established on the trial"); People v. Sickles, 156 N.Y. 541,
544-545, 51 N.E. 288, 289(1898) (reaffirming Wood and
Johnson and explaining that "the charge is not merely
that the prisoner has committed the [***471] offense
specificaIIKc described, but that, as a forme onvict, his

second offense has subjected him to an enhanced
penalty").
Contemporaneously with the New York Court of

Appeals in Wood and Johnson, slate high courts in
California and Pennsylvania offered similar exr)lanations
for why the fact of a prior conviction is an element. In
People v. Delany, 49 Cat. 394 (1874), which involved a
statute making petit larceny (normally a misdemeanor) a
felony if committed following a prior conviction for petit
larceny, the court left no doubt that the fact of the prior
conviction was an element of an aggravated {**2377]
crime consisting of petit larceny committed following a
prior conviction for petit larceny:

"The particular circumstances of the offense are
stated [in the indictment], and consist of the prior
convictions and of the facts constituting the last larceny.
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"Tlie former convictions are made to adhere io and
constitute a portion of the aggravated offense.” 49 Cal. at
395. [*517]

"The felony consists both of the former convictions
and of the particular larceny .... The former convictions
were a separate fact; which, taken in connection with the
facts constitutin% the last oifense, make a distinct and
greater offense than that charged, exclusive of the prior
convictions.” 49 Cal. at 396. n/

Sec also People V. Coleman. 145 Cal. 609, 610-611,
79 P. 263. 284-285 (1904).

n7 The court held that a general plea of
"?uilty_" to an indictment that includes an
allegation of a prior conviction applies to the fact
of the prior conviction,

Similarly, in Rauch V. Commonwealth, 78 Pa. 490
11876), the court applied its 1826 decision in Smith V.
Commonwealth, 14 Serg. & Rawle 69, and reversed the
trial court's imposition of an enhanced sentence "upon its
own knowledge of its records." 78 Pa. at 494. The court
explained that "imprisonment in jail is not a lawful
consequence of a mere conviction for an unlawful sale of
liquors. It is the lawful consequence of a second sale
only after a former conviction. On every principle of
personal securlt?]/ and the due administration of justice,
the fact which gives rightfulness to the greater
punishment should appear in the record.” Ibid. See also
78 Pa. at 495 ("But clearly the substantive -ffence,
which draws to itself the greater punishment, is the
unlawful sale after a formei conviction. This, therefore,
is the very offence he is called upon to defend against").

Meanwhile, Massachusetts reaffirmed its earlier
decisions, striking down, in  Commonwealth V.
Harrington, 130 Mass. 35 (1880), a liquor law that
provided a small fine for a first or second conviction,
provided a larger fine or imPrisonment up to a year fora
third conviction, and specifically provided that a prior
conviction need not be alleged in the complaint. The
court found this law plainly inconsistent with Tuttle and
with the State's Notice riause, explaining that "the
offence which is punishable with the higher penalty is
not fully and [*5181 substantially described to the
defendant, if the complaint fails to set forth the former
convicti_?ns which are essential features of it." 130 Mass.
at 36. Ni

ng See also State v. Austin, 113 Mo. 538,
542, 21 SW. 31, 32 (1893) (prior conviction is a

"material fact" of the "aggravated offense");
Bandy V. Helm, 10 Wyo. 167, 172-174, 67 P. 979,
980 (1902) (“In reason, and by the great weight
of authority, as the fact of a former conviction
enters into the oifense to the extent of
aggravatln? it and increasing the punishment, it
mus» be alleged in the information and proved
like any other material fact, if it is sought to
impose the greater penalty. The statute makes the
prior conviction a part of the description and
character of the offense intended to be punished”
(citing Tuttle v. Commonwealth, 68 Mass. 505
(1854))); State V. Smith. 129 lowa 709, 711-712,
106 N.W. 187, 188-189 (1906) (similar); State V.
Scheminisky, 31 ldaho 504, 506-507, 174 P. 611,
611-612 (1918) (Similar).

Without belaboring the point any further, 1 simply
note that this traditional understanding — that a "crime”
[***472] includes every fact that is by law a basis for
Imposing or increasing punishment - continued well into
the 20th century, at least until the middle of the century.
See Knoll & Singer, Searching for the "Tail of the Dog":
Finding "Elements" of Crimes in the Wake of McMillan
V. Pennsylvania, 22 Seattle U. L Rev. 1057, 1069-1081
(1999) (surveying 20th centurr decisions of federal
courts prior to McMillan)-, see alsO People V. Ratner, 67
Cal. App. 2d Supp. 902. 153 P.2d 790, 791-793 (1944).
In fact, it is fair to say that McMillan beglan a revolution
in the law regarding the definition [**2378] of "crime."
Today's decision, far from being a sharp break with the
past, marks nothing more than a relun to the status quo
ante - the status quo that reflected the original meaning
of the Fifth and Sixth Amendments.

The consequence of the above discussion for our
decisions in Almendarez-Torres and McMillan should be
lain enough, but a few points merit special mention.
F*519]

First, it is irrelevant to the question of which facts
are elements that legislatures have allowed sentencing
judﬂes discretion in determining punishment (often
within extremely broad ranges). See ante, at 14-15; post,
at 23-25 (O'COf NOR, J., dissenting). Bishop,
immediately after setting out the traditional rule on
elements, explained why:

"The reauer should distinguish between the
foregoing doctrine, and the doctrine . . . that, within the
limits of any discretion as to the punishment which the
law may have allowed, the judge, when he pronounces
sentence, may suffer his discretion to be influenced by
matter shown in aggravation or mitigation, not covered
by the allegations of the indictment.. . The aggravating
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circumstances spoken of cannot swell the penalty above
what the law has provided for the acts charged against
the prisoner, and they are interposed merely to check the
judicial discretion in the exercise of the permitted mercy
éin finding mitigating circumstances]. This is an enti.ely
ifferent thing from punishing one for what is not alleged
against him." 1Bishop, Criminal Procedure § 85, 8?54

See also | J. Bishop, New Commentaries on the
Criminal Law § § 600-601, pp. 370-371, § 948, p. 572
(8th ed. 1892) (similar). In other words, establi-hing
what punishment is available by law and setting a
specific punishment within the bounds that the law has
prescribed are two different things. n9 [*520] Cf. 4 W,
Blackstone, Commentaries on the Law of England
g**—473] 371-372 (1769) (noting judges' broad
iscretion in setting amount of fine and length of
imprisonment ~ for  misdemeanors,  but Praising
dr’erminate punishment and "discretion . . . requlated by
law"); Perley, 86 Me. at 429, 432, 30 A at 74, 75-76
(favorably discussing Bishop’s rule on elements without
mentioning, aside from quotation of statute in statement
of facts, that defendant's conviction for robbery exposed
him to imprisonment for life or any term of years). Thus,
it is one thing to consider what the Constitution requires
the prosecution to do in order to entitle itself to a
particular kind, degree, or range of punishment of the
accused, see Woodruff, 68 F. at 538, and quite another to
consider [*"2379] what constitutional constraints apply
either to the imposition of punishment within the limits
of that entitlement or to a legislature's ability to set broa”
ranges of punishment. In answering the former
cr?nsltitutional question, | need not, and do not, address
the latter.

n9 This is not to deny that there may be laws
on the borderline of this distinction. In Brightwell
V. State, 41 Ga. 482 (1871), the court stated a rule
for elements equivalent to Bishop's, then held that
whether a defendant had committed arson in the
day oi at night need not be in the indictment. The
court explained that there was "no provision that
arson in the night shall be punished for anK
different period” than arson in the day (bot
being punishable bﬁl 2 t0 7 years in prison). 41
Ga. at 483. Although there was a statute
providing that "arson in the day time shall be
punished for a less period than arson in the night
time," the court concluded that it merely set "a
rule for the exercise of [the sentencing judge's]
discretion" by specifying a particular fact for the
judge to consider along with the many others that
would enter into his sentencing decision. Ibid. Cf.
Jones V. State, 63 Ga. 141, 143 (1879) (whether
burglary occurred in day or at night is a

"constituent of the offense" hecause law fixes
different ranges of punishment based on this
ract). And the statute attached no definite
consequence to that particular fact: A sentencing
judge presumably could have imposed a sentence
of seven years less one second for daytime arson.
Finally, it is likely that the statute in Brightwell,
given its language ("a less period") and fits
placement in a separate section, was read as
setting out an affirmative defense or mitigating
circumstance. See Wright v. State, 113 Ga. App.
436, 437-438, 148 S.E.2d 333, 335-336 (1966)
(suggesting that it would be error to refuse to
charge later version of this statute to jury upon
request of defendant). See generally Archbold
*52, *105-*106 (discussing rules for determining
whether fact is an element or a defense).

Second, and related, one of the chief errors of
Almendarez-Torres - an error to which I succumbed ~
was to attempt to discern whether a particular fact is
traditionally (or typically) a basis for a sentencing court
to increase an offender’s sentence. 523 U.S. at 243-244;
see id. at 230, 241. For the [*521L reasons | have given,
it should be clear that this aﬁproac just defines away the
real issue. What matters is the way by which a fact enters
into the sentence. If a fact is by law the isis for
imposing or increasing punishment — for establishing or
increasing the prosecution's entitlement — it is an
element. (To put the point differentl¥, | am awate of no
historical basis for treating as a nonelement a fact that by
law sets or increases punishment.) When one considers
the question from this perspective, it is evident why the
fact of a prior conviction is an element under a
recidivism statute. Indeed, cases addressing such statutes
provide some ol the best discussions of what constitutes
an element of a crime. One reason frequently offered for
treating recidivism differently, a reason on which we
relied In Almendarez-Torres, supra, at 235, IS a concern
for prejudicing the jury by informing it of the prior
conviction. But this concern, of which earlier courts were
oveil aware, does not make the traditional understanding
of what an element is any less [***474] applicable to
the fact of a prior conviction. See, e.g., Maguire, 47 Md.
at 498; Sickles, 156 N. Y. at 547, 51 N.E. at 290. n 10

nlO In addition, i» has been common practice
to address this concern by permitting the
defendant to stipulate to the prior conviction, in
which case the charge oi the prior conviction is
not read to thejurg, or, if the defendant decides
not to stipulate, to bifurcate the trial, with the jury
only considering the prior conviction after it has
reached a quilty verdict on the core crime. See,
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e.g., 1J. Bishop. Criminal Law § 964, at 566-
567 (5th ed. 1872) (favorably discussing English
practice of bifurcation); People V. Saunders, 5
Cal. 4th 5PI. <87-588, 853 P.2d 1093, 1095-1096
(1993) (detE'iing California approach, since 1874,
of permitting stipulation and, more recently, of
alsoper.ri* ng bifurcation).

Third, | funk it clear that the common-law rule
would cover me McMillan situation of a mandatory
minimum sentence (in that case, for visible possession of
a firearm dunné; the commission of certain crimes). No
doubt a defendant could, under such a scheme, find
himself set e iced to the same term to which he could
have been sentenced absent the mandatory minimum.
The range for his underlying crime [*5221 could be 0 to
10 years, v iih the mandatory minimum of 5 years, and
he could bi sentenced to 7. (Of course, a similar scenario
is possible with an increased maximum.) But it is equally
true that h i expected punishment has increased as a
result of the narrowed range and that the prosecution is
empowered, by invoking the mandatory minimum, to
requirt the judge to impose a higher punishment than he
might wish. The mandatory minimum “entities f e
government," Woodruff, 68 F. at 538, to more than it
would otherwise be entitled (5to 10 years, rather than 0
to 10and the risk of a sentence below 5). Thus, the fact
triggering the mandatory minimum is part of "the
punishment sought to be inflicted," Bishop. Criminal
Procedure, at 50; it undoubtedly “enters into the
punishment" so as to a?gravat_e it, id. § 540, ,,t 330, and
IS an "act to which the law affixes ... punishment," id. §
80, at 51 Further, just as in Hobbs and Searc see
supra, at 15-16, it i IikeITy that the change in the range
available to the judge affects his choice or sentence.
Finally, in numerous cases, such as Lacy, Garcia, and
Jones, See supra, at 6-7, 16, 17, the aggravating fact
raised the whole range — both the top and [**2380]
bottom. Those courts, in holding that such a fact was an
element, did not bother with any distinction between
changes in the maximum and the minimum. What
mattered was sim Ig the overall increase in the
punishment provided by law. And in several cases, such
as Smith and Woodruff, see supra, at 4, 17, the very
concept of maximums and minimums had no
anIicabiIity, yet the same rule for elements applied. See
also Harrington (discussed supra, at 20-21).

Finally, | need not in this case address the
implications of the rule that | have stated for the Court's
decision in Walton v. Arizona, 497 U.S. 639, 647-649,
Il L Ed. 2d 511, 110 S. Ct. 3047 (1990). See ante, at
3G-31. Walton did approve a scheme by which ajud%e,
rather than a jury, determines an a%gravating fact that
makes a convict eligible for the death penalty, and thus

eligible for a greater punishment. In this sense, that fact
is an element. But that scheme exists in a unique context,
for in the area of capital [*523] punishment, unlike an

other area, we have imposed special [***475{
constraints on a legislature's ability to determine what
facts shall lead to what punishment - we have restricted
the Ie?islature's ability to define crimes. Under our recent
capital-punishment jurisprudence, neither Arizona nor
any other jurisdiction could provide —as, previously, it
freelg could and did - that a person shall be death
eligible automatically upon conviction for certain crimes.
We have interposed a barrier between ajury finding of a
capital crime and a court's ability *o impose capital
punishment. Whether this distinction between capital
crimes and all others, or some other distinction, is
sufficient to put the former outside the rule that | have
stated is a question for another day. n11

nil It is likewise unnecessary to consider
whether (and, if so, how) the rule regarding
elements applies to the Sentencing Guidelines,
given the unique status that they have under
Mistretta V. United Stales, 488 U.S. 361, 102 L
Ed. 2d 714, 109 S. Ct. 647(1989). But it may be
that this special status is irrelevant, because the
Guidelines "have the force and effect of laws."
488 US. at 413 (SCALIA, J., dissenting).

* % %

For the foregoing reasons, as well as those given in
the Court's opinion, | agree that the New Jersey
procedure at issue is unconstitutional.

DISSENTBY: O'CONNOR; BREYER

DISSENT:

JUSTICE O'CONNOR, with whom THE CHIEF
JUSTICE. JUSTICE KENNEDY, and JUSTICE

BREYER join, dissenting.

Last Term, in Jones V. United States, 526 U.S. 227,
143 L Ed. 2d 311, 119 S. Ct. 1215 (1999), this Court
found that our prior cases suggested the following
principle: "Under the Due Process Clause of the Fifth
Amendment and the notice andH'ury trial guarantees of
the Sixth Amendment, any fact (other than prior
conviction) that increases the maximum penalty for a
crime must be charged in an indictment, submitted to a
jury, and proven beyond a reasonable doubt." 526 USS. at
243, n. 6. At the time. JUSTICE KENNEDY rightly
criticized the Court for its failure to explain [*524] the
origins, contours, or consequences of its purported
constitutional principle; for the inconsistency of that
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principle with our prior cases; and for the serious doubt
that the hoiumg cast on sentencing systems employed by
the Federal Government and States alike. 526 US. at
254, 264-272 (dissenting opinion). Today, in what will
surely be remembered as a watershed change in
constitutional law, the Court imposes as a constitutional
rule the principle it first identified in Jones.

Our Court has long recognized that not every fact
that bears on a defendant’ punishment need be charged
in an indictment, submitted to a jury, and proved by the
%overnment berond a reasonable doubt. Rather, we have

eld that the "legislature's definition of the elements of

[**2381) the offense is usually dispositive." McMillan V.
Pennsylvania, 477 US. 79, 85, 91 L Ed. 2d 67, 106 S.
Ct. 2411 (1986); see also Almendarez-Torres V. United
States, 523 U.S. 224, 228, 140 L Ed. 2d 350, 118 S. Ct
1219 (1998); Patterson v. New York, 432 U.S. 197, 210,
211, n. 12, 53 L Ed. 2,, 281, 97 S. Ct. 2319 (1977).
Although we have recognized that "there are obviously
constitutional limits beyond which the States may not go
in this regard," 432 US. at 210, and that "in certain
limited circumstances  Winship's  reasonable-doubt
[***476] requirement applies to facts not formally
Identified as elements of the offense charged," McMillan,
supra, at 86, We have proceeded with caution before
deciding that a certain fact must be treated as an offense
element despite the legislature's choice not to
characterize it as such. We have therefore declined to
establish any bright-line rule for making such judgments
and have instead approached each case individually,
sifting through the considerations most relevant to
determining whether the legislature has acted properly
within its broad power to define crimes and therr
punishments or instead has sought to evade the
constitutional ~ requirements  associated  with  the
characterization of a fact as an offense element. See, e.qg.,
Monge v. California, 524 U.S. 721, 728-729, 141 L Ed.
2d 615, 118 S. Ct. 2246 (1998); McMillan, supra, at 86.
[*525]

In one bold stroke the Court today casts aside our
traditional cautious approach and instead embraces a
universal and seemingly bright-line rule limiting the
power of Congress and state legislatures to define
criminal offenses and the sentences that follow from
convictions thereunder. The Court states: "Other than the
fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved
beyond a reasonable doubt." Ante, at 24. In its opinion,
the Court marshals virtually no authorit?/ to sugport its
extraordinary rule. Indeed, it is remarkable that the Court
cannot identify a single instance, in the over 200 year
since the ratification of the Bill of Rights, that our Court

has applied, as a constitutional requirement, Ihe rule it
announces today.

According to the jurt, its constitution! rule
"emerges from our history and case law." Ante, at 26.
None of the historY contained in the Court's opinion
requires the rule it u timate!jy adopts. The history cited by
the Court can be divided into two categories: first,
evidence that judges at common law had virtually no
discretion in sentencing, ante, at 11-13, and, second,
statements from a 19th-century criminal procedure
treatise that the government must charge in an indictment
and J)rove at trial the elements of a statutory offense for
the defendant to be sentenced to the punishment attached
to that statutory offense, ante, at 13-14. The relevance of
the first category of evidence C3n be easily dismissed.
Indeed, the Court does not even claim that the historical
evidence of nondiscretionarK sentencing at common law
supﬁorts its "increase in the maximum penalty  rule.
Rather, almost as quickly as it recites that historical
practice, ~ the Court rejects its relevance to the
constitutional question presented here due to the
conflicting American practice of judges exercising
sentencing discretion and our decisions recognizing the
legitimacy of that American practice. See ante, at 14-15
(citing Williams V. New York, 337 US. 241, 246, 93 L
Ed. 1337, 69 S. Ct. 1079 (1949)). Even if the Court were
to [*5_26]b claim that the common-law history on this
ﬁ_omt did bear on the instant case, one wonders why the

istorical practice of judges pronouncing judgments in

cases between private parties is relevant at all to the
question of criminal punishment presented here. See
ante, at 12-13 ?quoting 3 W. Blackstone, Commentaries
on the Laws of England 396 (1768), which [***477]f
pertains to “remedies prescribed bv law for the redress o
Injuries"). [**2382]

Apparently, then, the historical practice on which
the Court places so much reliance consists of only two
quotations taken from an 1862 criminal procedure
treatise. See ante, at 13-14 ((iuoting J. Archbold,
Pleading and Evidence in Criminal Cases 51, 188 (15th
ed. 186 g). A closer examination of the two statements
reveals that neither supports the Court's "increase in the
maximum penalty" rule. Both of the excerpts pertain to
circumstances in which a common-law felony had also
been made a separate statutory offense carrying a greater
penalty. Taken together, the statements from the
Archbold treatise demonstrate nothing more than the
unremarkable proposition that a defendant could receive
the greater statutory punishment only if the indictment
expressly charged and the prosecutor proved the facts
that made up the statutory offense, as opposed to simply
those facts that made up the common-law offense. See
id. at 51 ﬁindictment); id. at 188 (proof). In other words,
for the defendant to receive the statutory punishment, the
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prosecutor had to charge in the indictment and prove at
trial ihe elements of the statutory offense. To the extent
there is any doubt about the precise meaning of the
treatise excerpts, that doubt is dispelled by looking to the
treatise sections from which the excerpts are drawn and
the broader principle each section is meant to illustrate.
See id. at 43 ("Every offence consists of certain acts done
or omitted under certain circumstances; and in an
indictment for the offence, if is not sufficient to charge
the defendant generally with having committed it,... but
all the facts and circumstances constituting [*527] the
offence must be specially set forth"); id. at 180 ("E'ery
offence consists of certain acts done or omitted. under
certain circumstances, all of which must be stated in the
indictment... and be proved as laid") And. to the extent
further clarification is nei'Hed the authority cited by the
Archbold treatise to support its stated proposition with
respect to the requirements of an indictment
demonstrates that the treatise excerpts mean only that the
prosecutor must charge and then prove at trial the
elements 0f the statutory offense. See 2 M. Hale, Pleas of
the Crown *170 (hereinafter Hale) ("An indictment
grounded upon an offense made by act of parliament
must by express words bring the offense within the
substantial description made in the act of parliament").
No Member of this Court questions the proposition that a
State must charge in the indictment and prove at trial
beyond a reasonable doubt the actual elements of the
offense. This case, however, concerns the distinct
question of when a fact that bears on a defendant's
punishment, but which the legislature has not classified
as an element of the charged offense, must nevertheless
be treated as an offense element. The excerpts drawn
from the Archbold treatise do not speak to this question
at all. The history on which the Court's opinion relies
provides no support for its "increase in the maximum

penalty” rule.

In his concurring opinion, JUSTICE THOMAS cites
additional historical evidence that, in his view, mctates
an even broader rule than that set forth in the Court's
opinion. The history cited by JUSTICE THOMAS does
not require, as a matter of federal constitutional law, the
application of the [***478] rule he advocates. To
understand why. it is Important to focus on the basis for
JUSTICE THOMAS' argument. First, he claims that the
Fifth and Sixth Amendments "codified" ﬁre—existing
common law. Second, he contends that the relevant
common law treated any fact that served to increase a
defendant’s punishment as an element of an offense. See
ante, at 2-4. Even if JUSTICE THOMAS" first assertion
were [*528] correct - atproposition this Court has not
before embraced - he fails to gather the evidence
necessary to support his second assertion. Indeed, for an
opinion that purports to be founded u€on the original
understanding of the Fifth and Sixth Amendments,

JUSTICE THOMAS" concurrence [**2383] s rotablc
for its failure to discuss any historical practice, or to cite
any decisions, predating §0r contemporary with) the
ratification of the Bill o Ri?hts. Rather. JUSTICE
THOMAS Jivines the common-law understanding of the
Fifth and Sixth Amendment rights by consulting
decisions rendered by American courts well after the
ratification of the Bill of Rights, ranging primarily from
the 1845 to the J890%s. Whatever those decisions might
ieveal about the way American state courts resolved
questions regarding the distinction between a crime and
its punishment under general rules of criminal pleading
or their own state constitutions, the decisions fail to
demonstrate any settled understanding with respect to the
definition of a crime under the relevant, preexisting
common law. Thus, there is a crucial disconnect between
the historical evidence JUSTICE THOMAS cites and the
proposition he seeks to establish with that evidence.

An examination of the decisions cited by JUSTICE
THOMAS makes clear that they did not involve a simple
application of a long-settled common-law rule that any
fact that increases punishment must constitute an offense
element. That would have been unlikely, for there does
not appear to have been any such common-law rule. The
most relevant common-law principles in this area were
that an indictment must charge the elements of the
relevant offense and must do so with certainty. See, e.g.,
2 Hale *182 ("Touching the thing wherein or of which
the offense is committed, there is require * x certainty in
an indictment"); id. at *183 ("The fact itself must be
certainly set down in an indictment"); id. at *!84 F'The
offense itself must be allcdged, and the manner of it").
Those principles, of course, say little about when a
specific fact constitutes an clement of the offense.
[*529]

JUSTICE THOMAS is correct to note that
American courts in the 19th century came to confront
this question in their cases, and often treated facts that
served to increase punishment as elements of the relevant
statutory offenses. To the extent JUSTICE THOMAS'
broader rule can be drawn from those decisions, the rule
was one of those courts' own invention, and not a
Brevmusly'e_mst_mg rule that would have been “codified”
y the ratificatior of the Fifth and Sixth Amendments.
Few of the decisions cited by JUSTICE THOMAS
indicate a reliance on pre-existing common-law
principles. In fact, the converse rule that he identifies in
the 19th American eases - that a fact that does not make
a difference in punishment need not be charged in an
indicImert, see, e.g.. Lamed v. Commonwealth, 53 Mass.
240, 242-244 (1847) — was assuredly created by
American courts, given that English courts of roughly the
same period followed a contrary rule. See, e.g., Rex V.
[***479] Marshall, 1Moody C. C. 158, 168 Eng. Rep.
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1224 (1827). JUSTICE THOMAS" collection of state-
court opinions is therefore of marginal assistance in
determining the original understanding of the Fifth and
Sixth Amendments. While the decisions JUSTICE
THOMAS cites provide some authority for the rule he
advocates, they certainly do not control our resolution of
the federal constitutional question presented in the
instant case and cannot, standing alone, justify overruling
three decades’ worth of decisions by this Court

In contrast to JUSTICE THOMAYS, the Court asserts
that its rule is supported by "our cases in this area.” Ante,
at 23. That the Court begins its review of our precedent
with a quotation from a dissenting opinion speaks
volumes about the supﬁort that actually can be drawn
from our cases for the “increase in the maximum
penalty" rule announced today. See ante, at 17-18
(quoting Almendarez-Torres, 523 U.S. at 251 (SCALIA,
J., dissenting)). The Court then cites our decision in
Mullaney V. Wilbur, 421 U.S. 684, 44 L Ed. 2d 508, 95
S. Ct. 1881 (1975... to demonstrate the "lesson" that due
process and jury protections [*5302 extend beyond
those factual determinations that affect a defendant's
guilt or innocence. Ante, at 18 The Court explains
Mullaney is having held that the due process proof-
beyond-a-reasonable-doubt ~ [**2384]  requirement
applies to those factual determinations that, under a
State's criminal law, make a difference in the degree of
punishment the defendant receives. Ante, at 18 The
Court chooses to ignore, however, the decision we issued
two years later, Patterson V. New York, 432 U.S. 197, 53
L Ed. 2d 281, 97 S. Ct 2319 (1977), Which clearly
rejected the Court's broad reading of Mullaney.

In Patterson, the jury found the defendant guilty of
second-degree murder. Under New York law, the fact
that a person intentionally killed another while under the
influence of extreme emotional disturbance distingui hed
the reduced offense of First-degree manslaughter from
the more serious offense of second-degree murder. Thus,
the presence or absence of this one fact was the defining
factor separatlng a greater from a lesser punishment.
Under New York law, however, the State did not need to
Brove the absence of extreme emotional disturbance

eyond a reasonable doubt. Rather, state law imposed the
burden of proving the presence of extreme emotional
disturbance on the defendant, and required that the fact
be proved by a preponderance of the evidence. 432 US.
at 198-200. We rejected Patterson’ due process
challenge to his conviction:

"We thus decline to adopt as a constitutional
imperative, operative countrywide, that a State must
disprove beyond a reasonable doubt every fact
constituting any and all affirmative defenses related to
the culpability of an accused. Traditionally, due process
has required that only the most basic procedural

safequards be observed; more subtle balancing of
society's interests against those of the accused have been
left to the legislative branch." 432 US. at 210. [*531]

Although we characterized the factual determination
under New York law as one going to the mitigation of
culpability, 432 USS. at 206, [***4801 as opposed to the
aggravation of the punishment, it is difficult to
understand why the rule adopted by the Court in today's
case (or the broader rule advocated by JUSTICE
THOMAS) would not require the overruling of
Patterson. Unless the Court is willing to defjr to a
Ie?islatureh formal definition of the elements of an
offense, it is clear that the fact that Patterson did not act
under the influence of extreme emotional disturbance, in
substance, "increased the penalty for [his] crime beyond
the ﬁ)rescribed statutory maximum” for first-degree
manslaughter. Ante, at 24. Nonetheless, we held that
New York's requirement that the defendant, rather than
the State, bear the burden of proof on this factual
determination ~ comported  with  the  Fourteenth
Amendment's Due Process Clause. Patterson, 432 U.S.
at 205-211, 216; see also id. at 204-205 (reaffirming
Leland v. Oregon, 343 US. 790, 96 L Ed. 1302, 72 S.
Cr. 1002 (1952), which upheld a%ainst due process
challenge Oregon’ requirement that the defendant, rather
than the State, bear the burden on factual determination

of defendant’s insanity).

Patterson is important because it plainly refutes the
Court's expansive reading of Mullaney. Indeed, the
defendant in Patterson characterized Mullaney exactly as
the Court has today and we rejected that interpretation:

"Mullaney's holding, it is argued, is that the State
may not permit the blameworthiness of an act or the
severity of punishment authorized for its commission t0
depend on the presence or ahsence of an identified fact
without assuming the burden of proving the presence or
absence of that fact, as the case may be, beKond a
reasonable doubt. In our view, the Mullaney holding
should not be so broad(ljy read." Patterson, 432 U.S at
214 215 (emphasis added) (footnote omitted). [*532]

We explained Mullaney instead as holdina only "that
a State must prove every [**2385] in%re ient of an
offense beyond a reasonable doubt, and that it may not
shift the burden of proof to the defendant by presuming
that ingredient upon proof of the other elements of the
offense.” 432 US. at 215. Because nothing had been
Presumed against Patterson under New York law, we
ound no due process violation. 432 US. at 216. Ever
since our decision in Patterson, We have consistently
explained the holding in Mullaney in these limited terms
and have rejected the broad interpretation the Court gives
Mullaney today. See Jones, 526 US. at 241 ((]"We
identified the use of a presumption to establish an
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essential ingredient of the offense as the curse of the
Maine law [In Mullaney]’), Almendarez-Torres. 523 US.
at 240 (“[Mullaney] suggests that Congress cannot
permit judges to increase a sentence in light of
recidivism, or any other factor, not set forth in an
indictment and proved to a jury beyond a reasonable
doubt. This Court's later case,... Patterson V. New York,
however, makes absolutely clear that such a reading of
Mullaney is wrong"); McMillan, 477 U.S. at 84 (same%.

The case law from which the Court claims that its
rule emerges consists [***481] of only one other
decision — McMillan V. Pennsylvania. The Court's
reliance on McMillan is also puzzling, given that our
holding in that case points to the rejection of the Court's
rule. There, we considered a Pennsylvania statute that
subjected a defendant to a mandatory minimum sentence
of five years' imprisonment if a judge found, by a
preponderance of the evidence, that the defendant had
visibly possessed a firearm during the commission of the
offense for which he had been convicted. Id. at 81. The
petitioners claimed t1 it the Fourteenth Amendment’s
Due Process Clause and the Sixth Amendment's jury trial
guarantee  (as incorporated by the Fourteenth
Amendment) required the State to prove to the jury
beyond a reasonable [*533] doubt that they had visibly
possessed firearms. We rejected both constitutional
claims. 1d. at 84-91, 93.

The essential holdin% of McMillan conflicts with at
least two of the several formulations the Court gives to
the rule it announces today, First, the Coi *tendorses the
following principle: ™It is unconstitutional for a
legislature to remove from the jury the assessment of
facts that increase the prescribed range of penalties t0
which a criminal defendant is exposed. It iseq My clear
that such facts must be established by proot beyond a
reasonable doubt.™ Ante, at 24 (emphasis added)
(quoting Jones, 526 U.S. at 252-253 (STEVENS, I,
concurring)). Second, the Court endorses the rule as
restated In JUSTICE SCALIA's concurring opinion in
Jones. See ante, at 24. There, JUSTICE SCALIA wrote;
"It is unconstitutional to remove from the jury the
assessment of facts that alter the congressionally
prescribed range of penalties t0 which a criminal
defendant is exposed." Jones. 526 U.S. at 253 (emphasis
added). Thus, the Court appears to hold that any fact that
increases or alters the range 0f penalties to which a
defendant is exposed - which, by definition, must
include increases or alterations to either the minimum or
maximum penalties —must be proved to ajury beyond a
reasonable doubt. In McMillan, however, we rejected
such a rule to the extent it concerned those facts that
increase or alter the minimum penalty to which a
defendant is exposed. Accordingly, it is incumbent on
the Court not only to admit that it is overruling

McMillan, but also to explain why such a course of
action is appropriate under normal principles of stare
decisis.

The Court's opinion does neither. Instead, it attempts
to lay claim to McMillan as support for its "increase in
the maximum penalty” rule. According to the Court,
McMillan acknowledged that permitting ajudge to make
findings that expose a defendant to greater or additional
punishment "may raise serious constitutional [**2386]
concern." Ante, at 20. We said nothing of the sort in
McMillan. To the contrary, we [*534] began our
discussion of the petitioners' constitutional claims by
emphasizing that we had already "rejected the claim that
whenever a State links the ‘severity of punishment' to ‘the
presence or absence of an identified fact' the State must
prove that fact beyond a reasonable doubt." 477 US. at
84 (quoting Patterson, 432 US. at 214). We then
reaffirmed the rule sc* forth in Patterson — "that in
determining what facts must be proved beyond a
g**f4_8_2] reasonable doubt the state legislature's

efinition of the elements of the offense is usually
dispositive." McMillan, 477 US. at 85. Although we
acknowledged that there are constitutional limits to the
State's power to define crimes and prescribe penalties,
we found no need to establish those outer boundaries in
McMillan because "several factors" persuaded us that the
Pennsylvania statute did not exceed those limits,
however those limits might be defined. Id. at 86. The
Court's assertion that McMillan supﬁorts the apFIication
of its bright-line rule in this area is, therefore, unfounded.

The Court nevertheless claims to find support for its
rule in our discussion of one factor in McMillan -
namely, our statement that the petitioners' claim W uld
have had "at least more superficial aﬁpeal" if 'he firearm
possession finding had exposed them to greater or
additional punishment. 1d. at 88. To say that a claim
may have had "more superficial appeal” is, of course, a
far cry from saying that a claii i would have been upheld.
Moreover, we made that statement in the context of
examining one of several factors that, in combination,
ultimately gave "no doubt that Pennsylvania's [statute
fell] on the permissible side of the constitutional line."
Id. at 91. The confidence of that conclusion belies anv
argument that our ruling would have been different had
the Pennsylvania statute instead increased the maximum
penalty to which the petitioners were exposed. In short, it
IS clear that we did not articulate any bright-line rule that
States must ﬁri ve to a jury beyond a reasonable doubt
any fact (nat exposes a defendant to a greater
punishment. [*5355) Such a rule would have been in
substantial tension with both our earlier acknowledgment
that Patterson rejected such a rule, see 477 US. at 84,
and our recognition that a state legislature's definition of
the elements is normally dispositive, see 477 US. at 85.
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If any single rule can be derived from McMillan, it is not
the Court's "increase in the maximum penalty" principle,
but rather the following: When a State takes a fact that
has aIwaKs been considered by sentencing courts to bear
on punishment, and dictates the precise weight that a
court should give that fact in setting a defendant's
sentence, the relevant fact need not be proved to aTjury
beyond a reasonable doubt as would an element of the

uffense. See 477 U.S. a! 89-90.

Apart from Muuaney and McMillan, the Court does
not claim to find support for its rule in any other pre-
Jones decision. Thus, the Court is in error when it says
that its rule emerges from our case law. Nevertheless,
even if one were willing to assume that Mullaney and
McMillan lend some support for the Court's position, that
feeble foundation is shattered by several of our
precedents directly addressing the issue. The only one of
those decisions that the Court addresses at any length is
Almendarez-Torres. There, we squarely rejected the
"increase in the maximum penalty" rule: "Petitioner also
ar?ues, in essence, that this Court should simply adopt a
rule that any 5|?n|f|cant increase in a statutory maximum
sentence would trigger a constitutional ‘elemr-'s'
requirement. We have explained why we believe the
Constitution, as interpreted [***483] in McMillan and
earlier cases, does not impose that requirement." 523
US. at 247. Whether Almendarez-Torres [**2387]
directly refuted the "increase in the maximum penalty”
rule was extensively debated in Jones, and that debate
need not be repeated here. See 526 U.S. at 248-249; id.
at 268-270 (KENNEDY, J,, dissenting). 1 continue to
agree with JUSTICE KENNEDY that Almendarez-
Torres constituted a clear repudiation of the rule the
Court adopts today. See Jones, supra, at 268 (dissenting
[*536] opinion). My understanding is bolstered by
Monge V. California, a decision relegated to a footnote
by the Court today. In Monge, In reasoning essential to
our holding, we reiterated that "the Court has rejected an
absolute rule that an enhancement constitutes an element
of the offense any time that it increases the maximum
sentence to which a defendant is exposed.” 524 US. at
729 (citing Almendarez-Torres). At the very least,
Monge demonstrates that Almendarez-Torres was not an
"exceptional departure” from "historic practice." Ante, at

21.

Of all the decisions that refute the Court's "increase
in the maximum penalty" rule, perhaps none is as
important as Walton V. Arizona, 497 U.S. 639, 111 L. Ed.
2d 51, 110 S. Ct 3047 (1990). There, a jury found
Walton, the petitioner, quilty of first-degree murder.
Under Arizona law, a trial court conducts a separate
sentencing hearing to determine whether a defendant
convicted of first-degree murder should receive the death
penalty or life imprisonment. See 497 U 8 at 643 (citing

Ariz. Rev. Stat. Ann. § 13-703(B) (1989)). At that
sentencing hearing, the judge, rather than the jury, must
determine the existence or nonexistence of the statutory
aggravating and mitigating factors. See Walton, 497 US.
at 643 (quoting § 13-703(B)). The Arizona statute
directs the judge to "impose a sentence of death if the
court finds one or more of the aggravating circumstances
enumerated in [the statute] and that there are no
mitigating circumstances sufficiently substantial to call
for leniency.™ 1d. at 644 (quoting § 13-703(E)). Thus,
under Arizona law, a defendant convicted of first-degree
murder can be sentenced to death only if the judge finds
the existence of a statutory aggravating factor.

Walton challenged the Arizona capital sentencing
scheme, arguing that the Constitution requires that the
jury, and not the judge, make the factual determination of
the existence or nonexistence of the statutory aggravating
factors. We rejected that contention: "Any ar%ument that
the Constitution requires that a jury impose the sentence
of death or [*537(1] make the findings prerequisite to
imposition of such a sentence has been soundly rejected
by prior decisions of this Court." 497 US. at 647
(quoting Clemons v. Mississippi, 494 U.S. 738, 745, 108
L Ed. 2d 725, 110S. Ct 1441 (1990)). Relying in part
on our decisions rejecting challenges to Florida's capital
sentencing scheme, w-hich also provided for sentencing
by the trial judge, we added that “the Sixth Amendment
does not require that the specific findings authorizing the
imposition of the sentence of death be made by the
jury."l walton, supra, [***484] at 648 (quoting Hildwin
v. Florida, 490 US. 638, 640-641, 104 L Ed. 2d 728,
109 S Ct. 2055 (1989) (per curiam)).

While the Court can cite no decision that would
require its "increase in the maximum penalty" rule,
Walton plainly rejects it. Undei Arizona law, the fact that
a statutory aggravating circumstance exists in the
defendant's case "increases the maximum penalty for
the] crime™ of first-degree murder to death. Ante, at 9
quoting Jones, 526 U.S. at 243, n. 6). If the judge does
not find the existence of a statutory aggravating
circumstance, the maximum punishment authorized by
the jury's quilty verdict is life imprisonment. Thus, using
the terminology that the Court itself employs to describe
the constitutional fault in the New Jersey sentencing
scheme presented here, under Arizona law, the judge's
finding that  [**2388] a statutory aggravating
circumstance exists "exposes the criminal defendant to a
penalty exceeding the maximum he would receive il
punished according to the facts reflected in the jury
verdict alone." Ante, at 16 (emphasis in original). Even
JUSTICE THOMAS, whose vote is necessary to the
Court's opinion today, agrees on this point. See ante, at
26. If a State can remove from the jury a factual
determination that makes the difference between life and
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death, as Walton holds that it can, it is inconceivable 'vhy
a State cannot do the same with respect to a factual
determination that results in only a 10-year increase in
the maximum sentence to which a defendant is exposed.
[*538]

The distinction of walton offered by the Court today
is baffling, to say the least. The key to that distinction Is
the Court’s claim that, in Arizona, theg’ury makes all of
the findings necessary to expos the defendant to a death
sentence. See ante, at 3L (quoting Almendarez-Torres,
513 US. at 257, n. 2 (SCALIA, J., dissenting)). As
exPIamed above, that claim is demonstrably untrue. A
defendant convicted of first-degree murder in Arizona
cannot receive a death sentence unless ajudge makes the
factual determination that a statutory aggravating factor
exists. Without that critical finding, the maximum
sentence to which the defendant is exposed is life
imprisonment, and not the death penalty. Indeed, at the
time Walton was decided, the author of the Court's
opinion today understood well the issue at stake. See
Walton, 497 US. at 709 (STEVENS, J., dissenting)
("Under Arizona law, as construed by Arizona's highest
court, a first-degree murder is not punishable by a death
sentence until at least one statutory ag%ravating
circumstance has been proved"). In any event, the extent
0i our holding in Walton should have been perfectly
obvious from the face of our decision. We upheld the
Arizona scheme specifically on the ground that the
Constitution does not require the jury to make the factual
findings that serve as the "Pprerequisite to imposition of
[a death] sentence," 497 US. at 647 (quoting Clemons,
494 US. at 745), or "the specific findings authorizing
the imposition of the sentence of death," Walton, supra,
at 648 (quoting Hildwin, 497 US. at 640-641). If the
Court does not Intend [***485# to ovenule walton, one
would be hard pressed to tell from the opinion it issues

today.

The distinction of waiton offered by JUSTICE
THOMAS is equally difficult to comprehend. According
to JUSTICE THOMAS, because the Constitution
requires state legislatures to narrow sentencing discretion
in the capital-punishment context, facts that expose a
convicted defendant to a capital sentence may be
different from all other facts that expose a defendant to a
more severe sentence. See ante, at 26-27. [*539]
JUSTICE THOMAS gives no specific reason for
excepting capital defendants from the constitutional
protections he would extend to defendants generally, and
none is readily apﬁarent. If JUSTICE THOMAS means
to s_ar that the Eighth Amendment’s restriction on a state
legislature's ability to define capital crimes should be
compensated for by permitting States more leeway under
the Fifth and Sixth Amendments in proving an
aggravating fact necessary to a capital sentence, his

reasoning is without precedent in our constitutional
jurisprudence.

In sum, the Court's statement that its "increase in the
maximum penalty" rule emerges from the history and
case law that it cites is simply Incorrect. To make such a
claim, the Court finds it necessary to reI?/ on relevant
historical evidence, to ignore our controlling precedent
(e.g. Patterson), and to offer unprincipled and
inexplicable distinctions between its decision and
previous cases addressing the same subject in the capital
sentencing context (e.g., Walton). The Court has failed to
r*2389] offer any meaningful justification forde  ng
rom years of cases both suggesting and holding that
aplpllcatwn of the "increase In the maximum penalty"
rule is not required by the Constitution.

That the Court's rule is unsupported by the history
and case law it cites is reason enough to reject such a
substantial departure from our settled jurisprudence.
Significantly, the Court also fails to explain adequatelz
why the Due Process Clauses of the Fifth and Fourteent
Amendments and the jury trial guarantee of the Sixth
Amendment require application of its rule. Upon closer
examination, it is possible that the Court's "increase in
the maximum penalty" rule rests on a meaningless
formalism that accords, at best, marginal protection for
the constitutional rights that it seeks to effectuate.
[*540]

Anr discussion of either the constitutional necessity
or the likely effect of the Court's rule must begin, of
course, with an understanding of what exactly that rule
is. As was the case in Jones, however, that discussion is
complicated here by the Court's failure to clarify the
contours of the constitutional principle underlying its
decision. See Jones, 526 US. at 267 (KENNEDY, J.,
dissenting). In fact, there appear to be several plausible
interpretations of the constitutional principle on which
the Court's decision rests.

For example, under one reading, the Court appears
to hold that the Constitution requires that a fact be
submitted to a jurr and proved beyond a reasonable
doubt only if that fact, as a formal matter, extends the
range of punishment beyond the prescribed statutory
maximum. See, e.g., ante, at 24 A State could, however,
remove from [***486] the jury (and subject to a
standard of proof below "beyond a reasonable doubt")
the assessment of those facts that define narrower ranges
of punishment, within the overall statutory range, 10
which the defendant may be sentenced. See, e.g., ante, at
28, n. 19, Thus, apparently New Jersey could cure its
sentencing scheme, and achieve virtually the same
results, by drafting its weapons possession statute in the
following manner: First, New Jersey could prescribe, in
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the weapons possession statute itself, a range of 5 to 20
years' imprisonment for one who commits that criminal
offense. Second, New Jersey could provide that only
those defendants convicted under the statute who are
found by ajud%e, by a preponderance of the evidence, to
have acted w th a purpose to intimidate an individual on
the basis of race may receive a sentence greater than 10
years' imprisonment.

The Court's proffered distinction of walton V.
Arizona sudggests that it means to announce a rule of only
this limited effect. The Court claims the Arizona capital
sentencing scheme is consistent with the constitutional
principle unuerlying today's decision because Arizona's
first-Jegree murder statute itself authorizes hoth life
imprisonment and [*541] the death penalty. See Ariz.
Rev. Stat. Ann. ? /3-1105(C) (1989). "Once ajury has
found the defendant guilty of all the elements of an
offense which carries as its maximum penalty the
sentence of death, it may be left to the judge to decide
whether that maximum penalty, rather than a lesser one,
ought to be imposed.™ Ante, at 31 (emphasis in original)

quoting Almendarez-Torres, 523 US. at 257, n. 2
§SCALIA, J., dissenting)). Of course, as explained
above, an Arizona sentencing %udge can impose the
maximum penalty of death only if the judge first makes a
statutorily required finding that at least one aggravating
factor exists in the defendant's case. Thus, the Arizona
first-degree murder statute authorizes a maximum
ﬁenalty of death only in a formal sense. In real terms,
owever, the Arizona sentencing scheme removes from
the jury the assessment of a fact that determines whether
the defendant can receive that maximum punishment.
[**2390] The onlﬁ difference then, between the
Arizona scheme and the New Jersey scheme we consider
here —apart from the magnitude of punishment at stake -
- is that New Jersey has not prescribed the 20-year
maximum penaltﬁ in the same statute that it defines the
crime to be punished. It is difficult to understand, ard the
Court does not explain, why the Constitution would
require a state legislature to follow such a meaningless
and formalistic difference in drafting its criminal

statutes.

Under another reading of the Court's decision, it
may mean only that the Constitution requires that a fact
be submitted to aH'ury and proved beyond a reasonable
doubt if it, as a formal matter, increases the range of
punishment beyond that which could legally be imposed
absent thatfact. See. e.g., ante, at 16, 24. A State could,
however, remove from theJury (and subject to a standard
of proof below "beyond a reasonable doubt") the
assessment of those facts that, as a formal matter,
decrease the range of punishment below that which
could legally be imposed absent that fact. Thus,
consistent with our decision in Patterson, New [*542]
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Jersey could cure its sentencing scheme, and achieve
virtually the same results, by drafting [***487] its
weapons possession statute i the following manner:
First, New Jersey could prescribe, in the weapons
possession statute itself, a range of 5 to 20 years
Imprisonment for one who commits that criminal
offense. Second, New Jersey could provide that a
defendant convicted under the statute whom a judge
finds, by a preponderance of the evidence, not to have
acted with a purpose to intimidate an individual on the
basis of race may receive a sentence no greater than 10
years’imprisonment.

The rule thit JUSTICE THOMAS advocates in his
concurring opinion embraces this precise distinction
between a fact that increases punishment and a fact that
decreases punishment. See ante, at 3 (‘[A] ‘crime’
includes every fact that is by law a basis for imposing or
increasing punishment (in contrast with a fact that
mitigates unishment)"%. The historical evidence on
whic JUSTICE HOMAS  relies,  however,
demonstrates both the difficulty and the pure formalism
of making a constitutional "elements" rule turn on such a
difference.  For example, the Wisconsin statute
considered in Lacy V. State, 15 Wis. *13 (1862), could
plausibly qualify as either increasing or mitigating
punishment on the basis of the same specified fact.
There. Wisconsin provided that the willful and malicious
burning of a dwelling house in which "the life of no
person shall have been destroyed" > s punishable by 7
to 14 years in prison, but that the same burning at a time
in which "tl.ere was no person lawfully in the dwelling
house was punishable by only 3 to 10 years in prison.
Wis. Rev. Stat., ch. 165, § | (1858). Although the statute
a? eared to make the absence of persons from the
affected dwelling house a fact that mitigated punishment,
the Wisconsin Supreme Court found that the presence of
a person in the aftected house constituted an aggravating
circumstance. Lacy, supra, at *15-*16. As hoth this
example and the above hypothetical redrafted New
Jersey statute demonstrate, see supra, at 20, whether a
fact is responsible for an [*543]f Increase or a decrease
in punishment rests in the eye ct the beholder. Again, it
is difficult to understand, and neither the Court nor
JUSTICE THOMAS exi)lains, why the Constitution
would require a state legislature to follow such a
m_eanin([;less and formalistic difference in drafting its
criminal statutes.

If either of the above readings is all that the Court's
decision means, "the Court's principle amounts to
nothing more than chastising [the New Jersey
Legislature] for failing to use the approved ﬁ)hrasing in
expressing s intent as to how [unlawful weapons
possession] should be punished." Jones, 526 US. at 267
(KENNEDY, 1., dissenting). If New Jersey can,
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consistent with the Constitution, make precisely the same
differences in punishment tum on precisely the same
**2391] facts, and can remove the assessment of those
acts from the jury and subject them to a standard of
proof below “beyond a reasonable doubt," it is
Impossible to say that the Fifth, Sixth, and Fourteenth
Amendments require the Court's rule. For the same
reason, the "structural democratic constraints" that might
discourage a legislature from enacting either of the above
hypothetical statutes would be no more significant than
those that would discouraﬂe the enactment of New
Jersey's present sentence-enhancement statute. See ante,
at 24, n. 16 (majority [*w488] opinion). In all three
cases, the legislature is able to calibrate punishment
perfectly, and subject to a maximum penalty only those
defendants whose cases satisfy the  sentence-
enhancement criterion. As JUSTICE KENNEDY
explained in Jones, "no constitutional values are served
by so formalistic an approach, while its constitutional
costs in statutes struck down ... are real." 526 US. at

267.

Given the pure formalism of the above readings of
the Court's opinion, one suspects that the constitutional
principle underlying its decision is more far reaching.
The actual principle underlying the Court's decision may
be that any fact (other than prior conviction) that has the
effect, in real terms, of increasing the maximum
punishment beyond an [*544] otherwise applicable
range must be submitted to a jury and proved beyond a
reasonable doubt. See, e.g., ante, at 2.8 ("The relevant
inquiry is one not of form, but of effect - does the
required finding expose the defendant to a greater
punishment than that authorized by the jury's quilty
verdict?"). The principle thus woul apﬂly not only to
schemes like New Jerseys, under which a factual
determination exporsey's, defendant to a sentence & /ond
the prescribed statutory maximum, but also to all
dcterminate-sentenc.ing schemes in which the length of a
defendant's sentence within the statutory range turns on
specific factual determinations (e.g., the federal
Sentencing Guidelines). JUSTICE THOMAS essentially
concedes that the rule outlined in his concurring opinion
would require the invalidation of the Sentencing
Guidelines. See ante, at 27, n. 11

| would reject any such principle. As explained
above, it is inconsistent with our precedent and would
require the Court to overrule, at a minimum, decisions
like Patterson and Walton. More importantly, given our
approval of - and the significant history in this country
of —discretionary sentencing by judges, it is difficult to
understand how the Fifth, Sixth, and Fourteenth
Amendments could possibly re(iuire the Court's or
JUSTICE THOMAS' rule. Finally, in light of the
adoption of determinale-sentcncing schemes by many

jury beyond a reasonable doubt. As one commentator

States and the Federal Government, the consequences of
the Court's and JUSTICE THOMAS’ rules in_terms of
sentencing schemes invalidated <y today's decision will

likely be se\ re.

As the Court acknowledges, we have never doubted
that the Constitution permits Confgress and the state
legislatures to define criminal offenses, to prescribe
broad ranges of punishment for those offenses, and to
give judges discretion to decide where within those
ranges a particular defendant’s punishment should be set.
See ante, at 14-15. That view accords with historical
practice under the Constitution. "From the beginning of
‘he Republic, federal judges were entrusted with wide
sentencing discretion. The great [*545|] majority of
federal criminal statutes have stated only a maximum
term of years and a maximum monetary fine, permitting
the sentencing judge to impose an%/ term of
imprisonment ‘and any fine up to the statutory
maximum." K. Stith & J. Cabranes, Fear of Judging:
Sentencing Guidelines in the Federal Courts 9 (1998)
(footnote ~ omitted).  Under discretionary-sentencing
schemes, agudge bases the defendant’s sentence on any
number of tacts neither presented at trial nor found bK a

as

explained: [**2392] [***489]

"During the age of broad judicial sentencing
discretion, judges frequently made sentencing decisions
on the basis of facts that they determined for themselves,
on less than proof beyond a reasonable doubt, without
eliciting very much concern from civil libertarians. . . .
The sentence in any number of traditional discretionary
situations depended quite directly on judicial findings of
specific contested facts. . . . Whether because such facts
w re directly relevant to the judge's retributionist
ai .essment of how serious the particular offense was
(within the spectrum of conduct covered by the statute of
convmtlong, or because they bore on a determination of
how much rehabilitation the offender's character was
likely to need, the sentence would be higher or lower, in
some specific degree determined by the judge, bascd on
the judge's factual conclusions." Lynch, Towards A
Model Penal Code, Second (Federal?g, 2 Buffalo Crim.
L Rev. 297, 120(1998) (footnote omitted).

Accordingly, under the discretionary-sentencing
schemes, a factual determination made by a judge on a
standard of proof below "beyond a reasonable doubt"
often made the difference between a lesser and a greater

punishment.

For example, in Williams V. New York, ajury found
the defendant guilty of first-degree murder and
recommended life imprisonment. The judge, however,
rejec.-'d the jury's &*546] recommendation and
sentenced Williams to death on the basis of additional
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facts that he learned through a pre-sentence >ivestigation
report and that had neither been charged in an indictment
ncr presented to the jury. 33" US. at 242-245. In
rejecting Williams’ due ﬁrocess challenge to his death
sentence, we explained that there was a long history of
sentencing judges exercising "wide discretion in the
sources and thes of evidence used to assist [them] in
determining the kind and extent of punishment to be
imposed within li—Its fixed by iaw." 337 US. at 246.
Specifically, we held that the Constitution does not
restrict a ludge's sentencing decision to information that
is charged In an indictment and subject to cross-
examination in open court. "The due process clause
should not be treated as a device for freezin? the
evidential procedure of sentencing in the mold of trial
procedure.” 337 US. at 251.

Under our precedent, then, a State may leave the
determination of a defendant's sentence to a judge's
discretionary decision within a prescribed range of
penalties. When a judge, pursuant to that sentencing
scheme, decides to increase a defendant's sentence on the
basis r certain contested facts, those facts need not be
proved to ajury beyond a reasonable doubt. The judge's
findings, whether by proof beﬁond a reasonable doubt or
less, suffice for purposes of the Constitution. Under the
Court's decision today, however, it appears that once a
legislature constrains judges' sentencing discretion by
prescribing certain sentences that may only be imposed
éor must be imposed) in connection with the same
eterminations of the same contested facts, the
Constitution requires that the facts instead be proved to a
jury beyond a reasonable doubt. | see no reason to treat
the two schemes differently. See, e.g., McMillan. 477
Us. at 92 ("We have some difficulty fathoming
[***490% why the due process calculus would change
simply because the legislature has seen fit to provide
sentencing courts with additional guidance"). In this
respect, | agree with the Solicitor General that "[a]
sentence  [*547] that is constitutionally permissible
when selected by a court on the basis of whatever factors
it deems appropriate does not become impermissible
simply because the court is permitted to select that
sentence only after making a finding prescribed by the
Ief;lslature." Brief lor United States as Amicus Curiae 7.
Although the Court acknowledges the legitimacy of
discretionary sentencing by judges, see ante, at 14-15, it
never [**2393] provides a sound reason for treating
judicial  factfinding under determinate-sentencing
schemes differently under the Constitution.

JUSTICE THOMAS'" attempt to explain this
distinction is similarly unsatisfying. His explanation
consists primarily of a quotation, In turn, of a 19th-
century treatise writer, who contended that the
aggravation of punishment within a statutory range on

the basis of facts found by a judge ™is an entirely
different thing from punishing one for what is not alleged
against him."™ Ante, at 22 (quoting 1 J. Bishop,
Commentaries on Law of Criminal Procedure § 85, p.
54 (rev. 2d ed. 1872)). As our decision in Williams V.
New York demonstrates, however, that statement does
not accurately describe the reality of discretionary
sentencing conducted by judges. A defendant's actual
punishment can be affected in a very real way by facts
never alleged in an indictment, never presented to ajury,
and never proved beyond a reasonable doubt. In
Williams' case, facts presented for the first time to the
'ud?e, for purposes of sentencing alone, made the
difference between life imprisonment and a death

sentence.

Consideration of the purposes underlying the Sixth
Amendment's jury trial guarantee further demonstrates
why our acceptance of judge-made findings in the
context of discretionary sentencing suggests the approval
of the same judge-made findings In the context of
determinate sentencing as well. One important purpose
of the Sixth Amendment's jury trial guarantee is to
protect the criminal defendant a%a_linst potentially
arbitrary judges. It effectuates this promise b
preserving, as a constitutional matter, certain [*548{
fundamental decisions for a jury of one's peers, as
opposed to a judge. For example, the Court has
recognized that the Sixth Amendments guarantee was
motivated by the English experience of "competition ...
between judge and jury over the real significance of their
respective roles," Jones, 526 U.S. at 245, and "measures
Lthat were taken] to diminish the juries' Fower," ibid. We
ave also explained that the jury trial guarantee was
understood to provide "an inestimable safequard against
the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judge. If the defendant
preferred the common-sense judgment of a jury to the
more tutored but perhaps less sympathetic reaction of the
single judge, he was to have It." Duncan v. Louisiana,
391 US. 145, 156, 20 L. Ed. 2d 491, 88 S. Ct. 1444
(1968). Blackstone explained that the right to trial by
jury was critically important in criminal cases because of
"the violence and partiality of judges appointed by the
crown, . .. who might then, as in France or Turkey,
imprison, dispatch, or exile any man that was obnoxious
to the [***491] government, by an instant declaration,
that such is their will and pleasure." 4 Blackstone,
Commentaries, at 343. Clearly, the concerns animating
the Sixth Amendment's jury trial guarantee, if they were
to extend to the sentencing context at all, would apply
with greater strength to a discretionary-sentencing
scheme than to determinate sentencing. In the former
scheme, the potential for mischief by an arbitrary judge
is much greater, given that the judge’s decision of where
to set the defendant's sentence within the prescribed
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statutory range is left almost entirely to discretion. In
contrast, under a determinate-sentencing system, the
discretion the judge v.ields within the statutory range is
tightly constrained. Accordingly, our approval of
discretionary-sentencing schemes, in which a defendant
is not entitled to have a jury make factual findings
relevant to sentencing despite the effect those findings
have on the severity of the defendant's sentence,
demonstrates that the defendant should have no right to
demand that a jury make [*549] the equivalent factual
determinations under a determinate-sentencing scheme.

The Court ap‘pears to hold today, however, that a
defendant is entitled to have a jury decide, by proof
beyond a reasonable  [**2394] doubt, every fact
relevant to the determination of sentence under a
determinate-sentencing scheme. If this is an accurate
description of the constitutional principle underlying the
Court's opinion, its decision will have the effect of
invalidating significant sentencing reform accomplished
at the federal and state levels over the past three decades.
JUSTICE THOMAS' rule, as he essentlallty concedes, see
ante, at 27, n. 1L, would have the same effect.

Prior to the most recent wave of sentencing reform,
the Federal Government and the States employed
indeterminate-sentencing schemes in which judges and
executive branch officials (e.g., parole board officialsg
had substantial discretion to determine the actual lengt
of a defendant's sentence. See, e.g., U.S. Dept, of Justice,
S. Shane-DuBow, A. Brown, & E. Olsen, Sentencing
Reform in the United States: History, Content, and Effect
6-7 (Aug. 1985) (hereinafter Shane-DuBow); Report of
Twentieth Century Fund Task Force on Criminal
Sentencing. Fair and Certain Punishment 11-13 (1976)
(hereinafter Task Force Report): A. Dershowitz,
Criminal Sentencing in the United States: An Historical
and Conceptual Overview, 423 Annals Am. Acad. Pol. &
Soc. Sci. 117, 128-129 (1976). Studies of indeterminate-
sentencing  schemes found that similarly situated
defendants often received widely disparate sentences.
See, e.g. Shane-Dubow 7. Task Force Report 14.
Although indeterminate sentencing was intended to
soften the harsh and uniform sentences formerly imposed
under mandatory-sentencing systems, some studies
revealed that indeterminate sentencing actually had the
opposite effect. See, eg., A Camﬁbell. Law of
Sentencing 13 (1978) ("Paradoxically the humanitarian
impulse sparking the adoption of indeterminate
sentencing systems in this country has resulted in [*550]
an actual increase of the average criminal's incarceration
term”); Task Force Report 13 ("The data seem to indicate
that in those jurisdictions where the sentencing structure
is more indeterminate, judicially imposed sentences tend

to be longer").

In response, Congress and the state legislatures
shifted to determinate-sentencing schemes that aimed to
**'492]  limit judges' sentencin% discretion and,
thereby, afford similarly situated oftenders equivalent
treatment. See, e.g., Cal. Penal Code Ann. § 1170 (West
Supp. 2000). The most well known of these reforms was
the federal Sentencing Reform Act of 1984, 18 US.C. §
3551 et seq. In the Act, Congress created the Ur-:ted
States  Sentencing  Commission, ~ which in  tum
promulgated the Sentencing Guidelines that now govern
sentencing by federal judges. See, eg. United
Stammentators - the apparent effect of the Court's
opinion today is to halt the current debate on sentencing
reform in its tracks and to invalidate with the stroke of a
pen three decades’ worth of nationwide reform, all in the
name of a principle with a questionable constitutional
pedigree. Indeed, it is ironic that the Court, in the name
of constitutional rights meant to protect criminal
defendants from the potentially arbitrary exercise of
power by prosecutors and judges, appears to rest its
decision on a principle that would render
unconstitutional efforts by Congress and the state
legislatures to place constraints on that very power in the
sentencing context.

Finally, perhaps the most significant impact of the
Court's decision will be a practical one — its unsettling
effect on scr*'ncing conducted under current federal an
state detcn.iinate-sentencing schemes. As 1 have
explained, the Court does not say whether these schemes
are constitutional, [*551] but its reasoning strongly
suggests that they are not. Thus, with respect to past
sentences handed down by judges under determinate-
sentencing schemes, the Courts decision threatens to
unleash a [**2395] flood of petitions by convicted
defendants seeking to invalidate their sentences in whole
or in part on the authority of the Court's decision today.
Statistics compiled by the United States Sentencing
Commission reveal that almost a half-million cases have
been sentenced under the Sentencing Guidelines since
1989, See Memorandum from U.S. Sentencing
Commission to Supreme Court Library, dated June 8,
2000 (total number of cases sentenced under federal
Sentencing Guidelines since 1989) (available in Clerk of
Court's case file). Federal cases constitute only the tip of
the iceberg. In 1998, for example, feoeral criminal
prosecutions represented only about 0.4% of the total
number of criminal prosecutions in federal and state
courts. See National Center for State Courts, A National
Perspective: Court Statistics Project (federal and state
court filings, 1998?, http://www.ncsc.dni.us/divisions/
research/csp/csp98-fscf.ntml - (showing that, in 1998,
57,691 criminal cases were filed in federal court
compared to 14,623,330 in state courts). Because many
States, like New Jersey, have determinate-sentencing
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schemes, the number of individual sentences drawn into
question by the Court's decision could be colossal.

The decision will likely have an even more
damaging effect on sentencing conducted in the
immediate future under currem — terminate-sentencing
schemes. Because the Court fails to clarify the precise
contours of the constitutional principle underlying its
decision, federal and state judges are left in a state of

limbo. Should they continue to assume the
constitutionality of the _[*'**493]1 determinate-
sentencing schemes under which they have operated for

so long, and Rroceed to sentence convicted defendants in
accord with those governing statutes and guidelines? The
Court provides no answer, [*552] et its reasoning
suggests that each new sentence will rest on shaky
round The most unfortunate aspect of today's decision
IS that our precedents die not foreordain this disruption in
the world of sentencing. Rather, our cases traditionally
took a cautious approach to questions like the one
presented in this case. Tne Court throws that caution to
the wind and, in the process, threatens to cast sentencing
in the United States into what will likely prove to be a
lengthy period of considerable confusion.

Because | do not believe that the Court's “increase in
the maximum penalty" rule is required by the
Constitution, | would evaluate New Jersey's sentence-
enhancement statute, N. J. Stat. Ann. § 2C:44-3 (West
Supp. 2000), by analyzing the factors we have examined
in past cases. See, e.g., Almendarez-Torres, 523 U.S. at
242-243: McMillan. 477 US. at 86-90. First, the Ne'
Jersey statute does not shift the burden of proof on an
essential ingredient of the offense by presuming that
ingredient upon proof of other elements of the offense.
See. e.g.. 477 US. at 86-87; Patterson. 432 U.S. at 215.
Second, the magnitude of the New Jersey sentence
enhancement, as applied in petitioners case, I
constitutionally permissible. Under New Jersey law, the
weapons possession offense to which petitioner pleaded
guilty carries a sentence range of 5 to 10 years'
Imprisonment. N. J. Slat. Ann. § § 2C:39-4(a), 2C:43-
6(ag(2) (West  1995). The fact that petitioner, in
committing that offense, acted with a purpose to
intimidate because of race exposed him to a higher
sentence range of 10 to 20 years' imprisonment. §
2C:43-7(2)(3). The 10-year increase in the maximum
penalty to which petitioner was exposed falls well within
the range we have found permissible. See Almendarez-
Torres, 523 US. at 226, 242-243 (approving 18-year
enhancement). Third, the New Jersey statute gives no
impression of having been [*553] enacted to evade the
constitutional requirements that attach when a State
makes a fact an element of the tnarged offense. For
example. New Jersey did not take wnnt had [**2396]

previously been an element of the weapons #)ossession
offense and transform it into a senten ing factor. See
McMillan, 477 U.S. at 89.

In sum. New Jersey "simply took one factor that has
alwavs been considered by sentencin% courts to bear in
pui iment" —a defendant’s motive for committing the
criminal offense - "and dictated the precise weight to be
given that factor" when the motive is to intimidate a
person because of race. 477 US. at 89-90. The Court
claims that a purpose to intimidate on account of race is a
traditional mens rea element, and not a motive. See ante,
at 26-27. To make this claim, the Court finds it necessary
once again to ignore our settled precedent. In Wisconsin
V. Mitchell, 508 U.S. 476. 124 L Ed. 2d 436, 113S. Ct
2194 (1993). we considered a statute similar to the one at
issue here. The Wisconsin statute provided for an
[***494] increase in a convicted defendant's punishment
If the defendant intentionally selected the victim of the
crime because of that victim's race. 508 U.S. at 480. In a
unanimous decision upholding the statute, we
specifically characterized it as providin% a sentence
enhancement based on the "motive" of the defendant.
See 508 U.S. at 485 (distin?uishing between punishment
of defendant's “criminal ~conduct" and penalty
enhancement "for conduct motivated by a discriminatory
point of view" (emphasis added)); 508 U.S. at 484-485
("Under the Wisconsin statute the same criminal conduct
may be more heavily punished if the victim is selected
because of his race . . . than if no such motive obtained"
%emphams added)). That same characterization applies in
the case of the New Jersey statute. As we also explained
in Mitchell, the motive for committing an offense has
traditionally been an important factor In determining a
defendant's sentence. 508 US. at 485. New JerseY,
therefore, has done no more than what we held
permissible  [*554] in McMillan; it has taken a
traditional sentencing factor and dictated the precise
weight judges should attach to that factor when the
specific motive is to intimidate on the basis of race.

The New Jersey statute resembles the Pennsylvania
statute we upheld in McMillan in every respect but one.
That difference - that the New Jersey statute increases
the maximum punishment to which petitioner was
exposed - does not persuade me that New Jersey
"sought to evade the constitutional requirements
associated with the characterization of a fact as an
offense element." Supra, at 2. There is no question that
New Jersey could prescribe a range of 5to 20 years'
imprisonment as punishment for its weapons possession
offense. Thus, as explained above, the specific means by
which the State chooses to control judges' discret’on
within that permissible range is of no moment. Cf.
Patterson, 432 US. at 207-208 ("The Due Process
Clause, as we see it, does not put New York to the choice
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of abandoning [the affirmative defense] or undertaking to
disprove [|ts]g existence in order to convict of a crime
which otherwise is within its constitutional powers to
sanction by substantial punishment"). The New Jersey
statute also resembles in virtually every respect the
federal statute we considered in Almendarez-Torres. That
the New Jersey statute provides an enhancement based
on the defendant's motive while the statute in
Almendarez-Torres provided an enhancement based on
the defendant’s commission of a prior felony is a
difference  without constitutional importance. Both
factors are traditional bases for increasing an offender's
sentence and, therefore, may serve as the grounds for a
sentence enhancement.

On the basis of our prior precedent, then, 1 would
hold that the New Jersey sentence-enhancement statute is
constitutional, and affirm the judgment of the Supreme
Court of New Jersey. [*555]

JUSTICE BREYER, with whom CHIEF JUSTICE
REHNQUIST joins, dissenting.

The majority holds that the Constitution contains the
following requirement: "any [**2397] fact [other than
recidivism] that increases the penalty for a crime beyond
the prescribed statutory maximum must be submitted
(g***495] to a jury, and proved beyond a reasonable
oubt." Ante, at 24. This rule would seem to promote a
procedural ideal —that of juries, not judges, determining
the existence of those facts upon which increased
punishment turns. But the real world of criminal justice
cannot hope to meet any such ideal. It can function only
with th" help of procedural compromises, particularly in
respect to sentencing. And those compromises, which are
themselves necessary for the fair functioning of the
criminal justice system, preclude . .iplementation of the
pri edural model that today's decision reflects. At the
very least, the impractical nature of the requirement that
the majority now recognizes supports the proposition that
the Constitution was not intended to embody it.

~In-modem times the law has left it to the sentencing
judge to find those facts which (within broad sentencing
limits set by the legislature) determine the sentence of a
convicted offenuci. The judge's factfinding role is not
inevitable. One could imagine, for example, a pure
"charge offense" sentencing system in which the deg.ee
of punishment depended only upon the crime charged
(e.g., eight mandatory years for robbery, six for arson,
three for assault). But such a system would ignore many
harms and risks of harm that the offender caused or
created, and it would ignore many relevant offender
characteristics.  See  United  States  Sentencing
Commission, ~ Sentencing  Guidelines and  Policy
Statements, Part A, at 1.5 (1987) (hereinafter Sentencing
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Guidelines or Gu: .es% (pointing out that a "charge
offense” [*556] sja.cm by definition would ignore any
fact "that did not constitute [a] statutory element of the
offense of which the defendant was convicted"). Hence,
that imaginary “charge offense" system would not be a
fair aystem, for it would lack proportionality, i.e., it
would treat different offenders similarly despite major
differences in the manner in which each committed the

same crime.

There are many such manner-related differences in
respect to criminal behavior. Empirical data collected by
the Sentencing Commission makes clear that, before the
Guidelines, judges who exercised discretion within broad
legislatively determined sentencing limits (say, a range
of 0 to 20 years) would impose very different sentences
upon offenders engaged in the same basic criminal
conduct, depending, for example, upon the amount of
drugs distributed (in respect to dru% crimes), the amount
of money taken (in  spect to robbery, theft, or fraud),
the presence or use of a weapon, injury to a victim, the
vulnerability of a victim, the offender's role in the
offense, recidivism, and many other offense-related or
offender-related factors. See United States Sentencingi
Commission, Supplementary Report on the Initia
Sentencing Guidelines and Policy Statements 35-39
§1987) (table I|s_t|n? data representing more than 20 such
actors? (hereinarter SupplementarK Report):  see
generally Department of Justice, W. Rhodes & C. Conly,
Analysis of Federal Sen'encing (May 1981). The
majority does not deny that judges have exercised, and,
constitutionally ~ speaking, may exercise sentencing
discretion in this way.

Nonetheless, it is important for present purposes to
understand why judges, rather than juries, traditionally
[***496] have determined the presence or absence of
such sentence-affectii * facts in any given case. And it is
important to realize that the reason is not a theoretical
one, hut a practical one. It does not reflect (JUSTICE
SCALIA's opinion to the contrary notwithstanding) an
ideal of procedural "fairness," ante, at | &concurring
opinion), but rather an administrative need [*557] for
procedural compromise. There are, to put it simply, far
too many potentially relevant sentencing factors to
permit submission of all (or even [**2398] many) of
them to a jury. As the Sentencing Guidelines state the

matter,

"[a] bank robber with (or without) a gun, which the
robber ~kept hidden (or brandished), might have
frightened (or merely warned), injured seriously (or less
seriously), tied up (or simply pushed) a guard, a teller or
a customer, at night (or at noon), for a bad (or arguably
less badz motive, in an effort to obtain money for other
crimes (or for other purposes), in the company of a few
(or many) other robbers, for the first (or fourth§ time that
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day, while sober (or under the influence of drugs or
alcohol), and so forth." Sentencing Guidelines, Part A, at

1.2

The Guidelines note that "a sentencing system
tailored to fit every conceivable wrinkle of each case can
become unworkable and seriously compromise the
certainty of punishment and its deterrent effect.” Ioid. To
ask ajury to consider all, or many, such matters would

do the same.

At the same time, to require jury consideration of all
such factors —say, duringi trial where the issue is quilt or
innocence — could easily place the defendant in the
awkward (and conceivably unfair) position of having to
deny he committed the crime yet offer proof about how
he committed it, e.g., "I did not sell drugs, but I sold no
more than 500 grams." And while special postverdict
sentencing juries could cure this problem, they have
seemed (but for capital cases) not worth their
administrative costs. Hence, before the Guidelines,
federal sentencingjudtges typically would obtain relevant
factual sentencing information from probation officers'
presentence reports, while permitting a convicted
offender to challenge the information's accuracy at a
hearing before the judge without benefit of trial-type
evidentiary rules. See Williams v. New York, 337 US.
241. 249-251. 93 L Ed. 1337, 69 S. Ct. 1079 [*558]f
(1949)  (describing the  modern  "practice 0
individualizing punishments" under which judges often
consider otherwise inadmissible information Fleaned
from probation reports): see also Kadish, Legal Norm
And Discretion In The Police And Sentencing Processes,
75 Hatv. L Rev. 904, 915-917(1962).

It is also important to understand how a judge
traditionally determined which factors should be taken
into account foi sentencing purposes. In principle, the
number of potentially relevant behavioral characteristics
is endless. A judge might ask, for examgle, whether an
unlawfully possessed knife was "a switchblade, drawn or
concealed, opened or closed, large or small, used in
connection with a car theft (where victim confrontation
is rare), a burglary (where confrontation is unintended)
or a robbery (where confrontation is intentional)." United
States  Sentencing  Commission, ~ Preliminary
Observations of the Commission on Commissioner
Robinsons Disse 3, n. 3 (May I, 1987). Again, the
method reflects practical, rather than theoretical,
[***497]  considerations. Prior to the Sentencing
Guidelines, federal law left the individual sentencing
judge free to determine which factors were relevant. That
freedom meant that each judge, in an effort to tailor
punishment to the individual offense and offender, was
guided primarily by experience, relevance, and a sense of
proportional fairness. Cf. Supplementary Report, at Ib-
17 (noting that the goal of the Sentencing Guidelines was
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to create greater senten_cinF uniformity among judges,
but in doing so the Guidelines themselves had to reIK

primarilﬁ upon empirical studies that showed whic
fact;)rs ad proved important to federal judges in the
past).

Finally, it is important to understand how a
legislature decides which factual circumstances among
all those potentially related to generally harmful behavior
it should transform into elements of a statutorily defined
crime (where they would become relevant to the guilt or
innocence of an accused), and which factual
circumstances it should leave to [*559] the sentencin
process ﬁwhere, as sentencing factors, they [**2399%
would help to determine the sentence imposed upon one
who has been found guilty). Again, theory does not
provide an answer. Legislatures, in defining crimes in
terms of elements, have looked for guidance to common-
law tradition, to history, and to current social need. And,
traditionally, the Court has left legislatures considerable
freedom to make the element determination. See
Almendarez-Torres v. United States. 523 U.S. 224, 228,
140 L. Ed. 2d 350. 118 S. Ct. 1219 (1998): McMillan V.
Pennsylvania, 477 US. 79, 85, 91 L. Ed. 2d 67, 106 S.

Ct. 2411 (1986).

By placing today’s constitutional question in a
broader context, this brief surveY may help to clarify the
nature of today's decision. It also ma> explain why, in
respect to  sentencing  systems,  proportionality,
uniformity, and administrability are all aspects of that
basic "fairness" that the Constitution demands. And it
suggests my hasic problem with the Court's rule: A
sentencing system in which judges have discretion to
find sentencing-relatcd factors is a workable system and
one that has long been thought consistent with the
Constitution; why, then, would the Constitution treat
sentencing statutes any differently?

As JUS! ICE THOMAS su?gests, until lairly recent
times many legislatures rarely focused upon sentencingi
factors. Rather, it appears they sim(j)lg identified typica
forms of antisocial conduct, defined basic “crimes," and
attached a broad sentencing range to each definition —
leaving judges free to decide how to sentence within
those ranges in light of such factors as they found
relevant. Ante, at 12-15, 21 (concurring opinion). But the
Constitution does not freeze 19th-century sentencing
practices into permanent law. And dissatisfaction with
the traditional sentencing system 1ref|ecting its tendency
to freat similar cases differently) has led modem
legislatures to write new laws that refer specifically to
sentencing factors. See Supplementary Report, at !
[*560] (explaining that "a growing recognition of the
need to bring greater rationality and consistency to penal
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statutes and to sentences imposed under those statutes
led to reform efforts such as the Federal Sentencing

Guidelines).

Legislatures have tended to address [***498) the
problem of too much 1’udicia| sentencing discretion in
two ways. First, legislatures sometimes have created
sentencing commissions armed with delegated authority
to make more uniform judicial exercise of that discretion.
Congress, for example, has created a federal Sentencing
Commission, giving it the power to create Guidelines
that (within the sentencin? range set bﬁ/ individual
statutes) reflect the host of factors that might be used to
determine the actual sentence imposed for each
individual crime. See 28 usS.C. § 994(a); see also
United States Sentencing Commission, Guidelines
Manual (Nov. 1999). Federal judges must apply those
Guidelines in typical cases (those that lie in the
"heartland" of the crime as the statute defines itg while
retaining freedom to depart in atypical cases. Id. ch. 1 pt.
A, 4(b).

Second, Iegislatures sometimes have direct.y limited
the use (by judges or by a commission) of particular
factors in sentencing, either by specifying statutorily how
a particular factor will affect the sentence imposed or by
specifying how a commission should use a particular
factor when writing a guideline. Such a statute might
state explicitly, for example, that a particular factor, say,
use of a Weai)or_l, recidivism, injury to a victim, or bad
motive, "shall" increase, or "may" increase, a particular
sentence in a particular way. See, e.g., McMillan, supra,
at 83 (Pennsylvania statute expressly treated "visible
possession of a firearm" as a sentencing consideration
that subjected a defendant to a mandatory 5-year term of
imprisonment).

The issue the Court decides today involves this
second kind of legislation. The [**2400] Court holds
that a legislature cannot enact such legislation (where an
increase In the maximum is involved) unless the factor at
issue has been charged, [*561] tried to ajury, and found
to exist beyond a reasonable doubt. My question in
reap ct to this holdin% is, simply, "why would the
Constitution contain such a requirement"?

In light of the sentencing background described in
Parts | and II, I do not see how the majority can f d in
the Constitution a requirement that "any fact" (other than
recidivism) that increases the maximum penalty for a
crime "must be submitted to a jury." Ante, at 24. As
JUSTICE O'CONNOR demonstrates, this Court has
previously failed to view the Constitution as embodying
any such principle, while sometimes finding to the
contrary. See Almendarez-Torres, 523 U.S. at 239-247;
McMillan, 477 US. at 84-91. The majority raises no

objection to traditional pre-Guidelines sentencing
?rocedures under which ju ?es, not juries, made the
actual findings that would lead to an increase in an
individual offenders sentence. How does a legislative
determination differ in any significant way? For
example, if a judge may on his or her own decide that
victim injury or bad motive should increase a hank
robber’s sentence from 5 years to 10, why does it matter
that a legislature instead enacts a statute that increases a
bank robber's sentence from 5 years to 10 based on this

same judicial finding?

With the possible exception of the last line of
JUSTICE SCALIA's concurring [***499] opinion, the
majority also makes no constitutional objection to a
legislative delegation to a commission of the authority to
create guidelines that determine how a judge is to
exercise sentencing discretion. See also ante, at 27, n. 11
(THOMAS, 1., concurring) (reserving the question). But
if the Constitution permits Guidelines, why does it not
permit Congress similarly to ﬂuide the exercise of a
judge's sentencing discretion? That is, if the Constitution
permits a delegatee (the commission) to exercise
sentencing-related rulemaking power, how can it deny
the [*562] delegator (the legislature) what is, in effect,
the same rulemaking power?

The majority appears to offer two responses. First, it
argues for a limiting principle that would prevent a
legislature with broad authority from transforming (jury-
determined) facts that constitute elements of a crime into
(judge-determined) sentencing factors, thereby removing
procedural protections that the Constitution woul
otherwise require. See ante, at 19 ("constitutional limits"
prevent states from "defining away facts necessary to
constitute a criminal offense"). The majority's cure,
however, is not aimed at the disease.

The same "transformational” problem exists under
traditional sentencing law, wheive sentences hecause Ihe
embezzler murdered his employer. And, as part of the
traditional  sentencing discretion that the majority
concedes judges retain, the judge, not a jury, would
determine the last-mentioned relevant fact, i.e., that the
murder actually occurred.

This egregious example shows the problem’
complexity. The source of the problem lies not in a
legislature's power o enact sentencing factors, but in the
traditional legislative Fower to select elements (.fining a
crime, the traditiona Iegislative power to set broad
sentencing ranges, and [**2401] the traditional g’ludicial
power to choose a sentence within that range on the basis
of relevant offender conduct. Conversel¥, the solution to
the problem lies, not in prohibiting legislatures from
enacting sentencing factors, but in sentencing rules that
determine punishments on the basis of properly defined
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[*563(] rele ant conduct, with sensitivity to the need for
procedural protections where ser*encm? factors are
determined by ajudge (for example, use ot a "reasonable
doubt" standard), and invocation of the Due Process
Clause where the history of the crime at issue, together
with the nature of the facts to be proved, reveals unusual
and serious procedural unfairness. Cf. McMillan, 477
U.S. at 88 (upholding statute in part because it "gives no
impression of having been tailored to permit the
[sentencing factor] to be a tail which wags the dog ol the
substantive offense").

Second, the majority, in support of its constitutional
rule, emfhasues the concept of a statutory "maximum."

***500] The CourtJ)_oints out that a sentencingd'udge
0r a commission) traqi

tionally has determined, and now
still determines, sentences within a legislated range
capped by a maximum (a range that the legislature itself
sets). See ante, at 14-15. | concede the truth of the
majority's statement, but | do not understand its
relevance.

From a defendant's perspective, the legislature's
decision to cap the possible range of punishment at a
statutorily prescribed "maximum” would affect the actual
sentence Imposed no differently than a sentencing
commission's  (or a sentencing judge's)  similar
determination. Indeed, as a practical matter, a legislated
mandatory "minimum" is far more important to an actual
defendant. A judge and a commission, after all, are
legally free to select any sentence below a statute's
maximum, but they are not free to subvert a s'atutory
minimum. And, as JUSTICE THOMAS indicates, all the
considerations of fairness that might support submission
to ajury of a factual matter that increases a statutory
maximum, apply a fortiori to any matter that would
increase a statutory minimum. See ante, at 25-26
(concurring oFlmon . To repeat, ! do not understand
why, when a legislature authorizes a judge to impose a
higher penalty for hank robbery (based, say, on the
courts finding that a victim was injured or the
defendant's motive was bad), a new crime is bom; but
L*_564] where a legislature requires a judge tc :mpose a

igher penalty than he otherwise would (within a pre-
existing statutory range) based on similar criteria, 1t is
not. Cf. Almendarez-Torres, 523 U.S. at 246.

\%

| certainly do not believe that the present sentencing
system is one of "perfect equity," ante, at 2 (SCALIA, .,
concurring), and Lam willing, consequently, to assume
that the majority's rule would provide a degree of
increased procedural protection in respect to those
particular sentencing factors currently embodied in
statutes. | nonetheless believe that any such increased
protection provides little practical help and comes at too

high a price. For one thinﬁ, by leaving mandatory
minimum sentences untouched, the mgjority's rule
simply encourages any legislature interested in asserting
control over the sentencing Process to do so by creating
those minimums. That result would mean significantly
less procedural fairmness, not more.

Foi another thing, this Court's case law, prior to
Jones V. United States, 526 U.S. 227, 243, n. 6, 143 L
Ed. 2d 311, 119 S. Ct. 1215 (1999), led legislatures to
believe that they were permitted to increase a statutory
maximum sentence on the basis of a sentencing factor.
See ante, at 7-17 (O'CONNOR, J., dissenting); see also,
e.g., McMillan, 477 US. at 84-91 (indicating that a
legislature could impose mandatory sentences on the
basis of sentencing factors, thereby suggesting it could
impose more flexible statutory maximums [**2402] on
same basis). And legislatures may well have relied upon
that belief. See, e.g., 21 US.C. § 841(b) (1994 ed. and
Supp. 1lI) (providing penalties for, among other things,
possessing a “controlled substance” with intent to
distribute  it, which sentences vary dramatically
depending upon the [***501] amount of the drug
possessed, without requiring jury determination of the
amount); N. J. Stat. Ann. § § 2C;43-6, 2C:43-7, 2C:44-
la-f, 2C.44-3 (West 1995 and Supf). 1999-20002 (setting
sentencing ranges for crimes, while providing for lesser
or g_reater punishments  [*565] depending upon judicial
findings regarding certain "aggravating" or "mitigating"
factors%; Cal. Penal Code Ann. § 1170 (West Supp.
2000) (similar); see also Cal. Court Rule 420(b) (199)
(providing that “circumstances in aggravation and
mitigation" are to be established bg the sentencing judge
based on "the case record, the probation officer's report,
[and] other repons and statements properly received").

As JUSTICE O'CONNOR points out, the majority's
rule  creates  serious  uncertainty  about  the
constitutionality of such statutes and about the
constitutionality of the confinement of those punished
under them. See ante, at 27- 30 (dissenting opinion). The
few amicus briefs that the Court received in this case do
not discuss the impact of the Court's new rule on, for
example, drug crime statutes or state criminal justice
systems. This fact, | concede, may suggest that my
concerns about disruption are overstated; yet it may also
suggest that (despite Jones and given Almendarez-
Torres) S0 absolute a constitutional prohibition is
unexpected. Moreover, the rationale that underlies the
Court's rule suggests a principle - jury determination of
all sentencing-related facts — that, unless restricted,
threatens the workability of every criminal justice system
(if applied to judges) or threatens efforts to make those
systems more uniform, hence more fair (if applied to
commissions).
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Finally, the Court's new rule will likely impede
legislative attempts to provide authoritative guidance as
to how courts should respond to the presence of
traditional sentencing factors. The factor at 1ssue here —
motive - is such a factor. Whether a robber takes money
to finance other crimes or to feed a starving family can
matter, and long has mattered, when the length of a
sentence is at Issue. The State of New Jersey has
determined that one motive - racial hatred — is
particularly bad and ought to make a difference in
respect to punishment for a crime. That determination is
reasonable. The procedures mandated are consistent with
traditional  sentencing  practice. ThouHh additional
procedural [*566] protections might well be desirable,
for the reasons JUSTICE O'CONNOR discusses and
those | have discussed, | do not believe the Constitution
requires them where ordinary sentencing factors are at
issue. Consequently, in my view, New Jersey's statute is
constitutional.

| respectfully dissent.
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CASE SUMMARY:

PROCEDURAL POSTURE: Defendant challenged a
decision from the Superior Court, Third Judicial District,
Homer (Alaska), which denied his motion to suppress
and convicted him of fourth-degree controlled substances

misconduct.

OVERVIEW: Police observed defendant, a parolee, in a
bar. Officers stopped defendant as ne was about to leave.
Defendant was arrested for a parole violation, and,
during a search incident to arrest, drugs were found on
I person. A later motion to suppress the evidence was
denied, and defendant was convicted of fourth-degree
controlled substances misconduct. In reversing, the court
determined that, under Alaska law, officers were
permitted to conduct an investigatory stop only if they
had reasonable suspicion that imminent public danger
existed or that serious harm to persons or property had
recently occurred. The investigatory stop was not
justified by a reasonable suspicion that defendant was
about to drive a car. There was no imminent danger
because defendant was about to take a cab. The officers
could not base their reasonable suspicion on the fact that
defendant might have driven a car later. The court
declined to determine whether or not the stop was
justified based on a reasonable suspicion that a parole
viola’ion had occurred since there was no imminent
danger shown. Finally, the conditions of parole requiring

a breath test or search by any police officer were
unconstitutional.

OUTCOME: The decision of the superior court was
reversed.

LexisNexis(R) Head notes

Criminal Imw & Procedure > Search & Seizure >
Warrantless Searches Investigatory Stops

(HN 1J Under Alaska law, police officers' authority to
conduct investigative stops is more restricted than under
feueral law. The Alaska Supreme Court has held that
police officers can conduct an investigative stop only if
they have reasonable suspicion that imminent public
danger exists or that serious harm to persons or property
has recently occurred.

Criminal Imw & Procedure > Search & Seizure >
Warrantless Searches > Investigatory Stops

[HN2] Alaska law recognizes the difference between
investigative stops (which constitute “seizures" for
constitutional purposes) and police-ciiizen contacts in
which the police are merely seeking information wi'hout
engaging in a show of authority. Whether the police
engaged in an "investigative stop" or merely a "contact"
hinges on the facts of each particular case.

Criminal mw & Procedure > Appeals > Standards of
Review > Standards Generally

[HN3J An appellate court is authorized to affirm a lower
court's decision on any legal ground revealed by the
record.

Criminal Law & Procedure > Search & Seizure >
Warrantless Searches > Investigatory Stops
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Criminal Law & Procedure > Trials > Burdens of
Proof>Prosecution

|[HN4] An investigative stop cannot be grounded on a
police officer's lack of knowledge as to whether a person
might commit an offense, or an officer's speculation
about a person's proclivity to commit a future offense.
Rather, it is the State's burden to show that the officers
who performed the stop had affirmative reasons to
believe that an offense had just been committed or was

about to be committed.

Constitutional Law > Search & Seizure > Scope of
Protection

Criminal Law &
Proceedings > Parole
[HN5] As a matter of Alaska constitutional law,
prisoners released on parole have the same protections
against government searches and seizures as other
citizens, except when reasonably conducted searches and
seizures are required by the legitimate demands of
correctional authorities, and when the authority to
conduct such searches and seizures is expressly set forth
in the parolee's conditions of parole by the Alaska Parole

Board.

Procedure > Postconviction

Constitutional Law > Search & Seizure > Scope of
Protection
Criminal Imw &

Proceedings > Parole
[HN6] Alaska Stat. 8§ 33.16.150 governs the Alaska

Parole Board's authority to impose conditions of release
on prisoners who are paroled. Section 33.16.150(a) lists
twelve conditions of release that must be imposed on all
parolees. Section 33.16.150(b) then lists >n additional
eleven conditions of release that the Parole Board may,
in its discretion, impose on a particular parolee. Under §
33.16.150(b)(3), the Board may require a parolee to
submit to reasonable searches and seizures by a parole
officer, or by a peace officer acting under the direction of

Procedure > Postconviction

a parole officer.
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OPINIONBY: MANNHEIMER

OPINION:
[*198] MANNHEIMER. Judge.

In this appeal, we are asked to decide whether the
police can conduct an investigative stop if they have a
reasonable suspicion that a person is violating the
conditions of their parole. The defendant asserts that
Alaska law does not permit such an investigative stop
unless the police are acting at the direction of a parole
officer. The State asserts that Alaska law permits a stop
to investigate a potential parole violation if the conduct
involved in the parole violation meets the Coleman-
Ebona [**2] test governing other investigative stops --
that is, if the conduct involved in the parole violation
creates an imminent public danger, or if it involves
recent serious harm to persons or property. We conclude
that we need not resolve this legal dispute because, even
under the State's interpretation of the law, the facts of
this case did notjustify the investigative stop.

Underlyingfacts

On the evening of October 28, 2001, Steven D.
Reichel was socializing at Alice's Champagne Palace, a
bar and restaurant in Homer. Reichel was on parole from
a felony DW1 conviction, and Reichel's conditions of
parole forbade him from consuming alcohol and from
being on premises where alcoholic beverages are sold.

Homer Police Sergeant William Hutt was among a
group of police officers who went to Alice's that evening
to perform a "bar check". Hutt was personally acquainted
with Reichel from previous contacts and arrests,
including two or three arrests for earlier probation
violations. Shortly after Hutt spotted Reichel, Reichel got
up and left the bar.

Hutt suspected that Reichel was still on probation,
and that Reichel was therefore forbidden from going to
bars, so Hutt and his fellow officers [**3] followed
Reichel outside. At the same time, Hutt called his
dispatcher to request a records check on Reichel. The
police dispatcher confirmed that Reichel was not
supposed to consume alcohol or be on premises where
alcohol is served.

(Hutt's suspicions were essentially correct, with the
exception that Reichel was no longer on probation:
rather, he was on parole. It was true, however, that
Reichel's parole conditions forbad him from going to

bars.)

Hutt and his fellow officers stopped Reichel outside
the bar, and the officers held Reichel while they
attempted to contact his parole officer to ask what to do.
Within twen’y minutes, the officers succeeded in
speaking with Reichel's parole officer; the parole officer
directed the officers to arrest Reichel for the parole
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violation. During a search of Reichel's person incident to
this arrest, the police discovered cocaine in his pocket.
This discovery ultimately led to Reichel’s conviction for
fourth-degree controlled substances misconduct, nl

nl AS 11.71.040(a)(3)(A).

14

In this appeal, Reichel contends that the police acted
unlawfully when they stopped him and held him outside
the bar. Reichel concedes that he violated the conditions
of his parole by going into the bar, but Reichel argues
that this violation of parole was not a sufficient
justification for an investigative stop.

Reichel's main arguments

Reichel argues that the investigative stop in his case
was illegal for two reasons.

First, based on the Alaska Supreme Court's decision
in Roman v. State, n2 Reichel argues that police officers
have no authority to conduct a stop to investigate a
potential parole violation unless the officers are acting at
the direction of a parole officer.

n2 570 P.2d 1235 (Alaska 1977).

Second, Reichel argues in the alternative that, even
if police officers have independent authority to conduct
an investigative stop [*199] when they have a
reasonable suspicion that a parolee has violated the
conditions of parole, the investigative stop must still
conform to the [**5] Coleman-Ebona rule.

[HNI1] Under Alaska law, police officers' authority
to conduct investigative stops is more restricted than
under federal law. In Coleman v. State n3 and Ebona v.
State, n4 our supreme court held that police officers can
conduct an investigative stop only if they have
"reasonable suspicion that imminent public danger exists
or [that] serious harm to persons or property has recently

occurred". n5

n3 553 P.2d 40, 46 (Alaska 1976).
n4 577 P.2d 698, 700 (Alaska 1978).

i.5 Coleman, 553 P.2d at 46.

Reichel argues that even if the police reasonably
suspected that Reichel had violated his conditions of
parole by going to a oar and by drinking alcoholic

beverages, the police had no basis for concluding that
Reichel's unlawful conduct had harmed any person or
property, nor any basis for concluding that Reichel's
conduct created an imminent public danger. Thus,
Reichel contends, the officers exceeded their authority
under Coleman and [**6] Ebona when they stopped him

outside the bar.

The State's argument that there was no investigative stop

The State's first response to Reichel's argument is
that no investigative stop occurred -- that the police
merely approached Reichel outside the bar and asked if
they could speak to him. The State argues that this was
merely a "generalized request for information" rather

than an investigative stop.

[HN2] Alaska law recognizes the difference
between investigative stops (which constitute "seizures"
for constitutional purposes) and police-citizen contacts in
which the police are merely seeking information without
engaging in a show of authority. n6 Whether the police
engaged in an "investigative stop" or merely a "contact"
hinges on the facts ofeach particular case. n7

n6 See Howard v State, 664 P.2d 603, 608
(Alaska App. 1983).

nl See Martin v. State, 797 P.2d 1209, 1214
(Alaska App. 1990).

In Reichel's case, the superior court clearly viewed
the encounter [**7] Dbetween Reichel and the police
officers as an investigative stop —a stop that ripened into
an arrest after the officers spoke with Reichel's parole
officer. Even if the facts of that encounter might
reasonably be construed to support the State's contention
that no stop occurred, the superior court did not view the

facts that way.

Of course, we are not bound by the superior court’s
legal conclusion. If the facts of this case - even when
viewed in the light most favorable to Reichel - showed
that no investigative stop occurred, we would have the
authority to affirm the superior court's decision on this
alternative ground. n8 But here, based on the testimony
presented at the evidentiary hearing, the superior court
could reasonably conclude that an investigative stop
occurred. We therefore have no authority to re-evaluate
that testimony and reach our own independent decision

on this issue.

n8 [HN3] An appellate court is authorized to
affirm a lower court's decision on any legal
ground revealed by the record. See Rutherford v.
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State, 605 P.2d 16, 21 n. 12 (Alaska 1979):
Ransom v. Haner, 362 P.2d 282, 285 (Alaska
1961): Millman v, State, 841 P.2d 190, 195
(Alaska App. 1992)

[**3]

The State's nument that the investigative stop was
justified h\ ., reasonable suspicion that Reichel was
lout to drive while intoxicated

The State next argues that the investigative stop was
justified under the Coleman-Ebona rule. The State points
out that Reichel was on parole from a conviction for
felony driving while intoxicated. The State argues that,
because of Reichel's criminal history, and because the
police found Reichel in a bar (and observed Reichel
leave the bar soon after Sergeant Hutt spotted him), the
officers had a reasonable suspicion that Reichel [*200]
had been drinking and that he therefore posed an
imminent danger to the public safety.

(This was not the legal theory advanced by Sergeant
Hutt when he explained his reason for stopping Reicl :1,
nor is it the legal theory that the superior court adopted
when it upheld the investigative stop. However, as
explained above, we are authorized to affirm the superior
court's decision on any basis revealed by the record.)

In support of this argument, the State relies on our
decision in Smith v. State, 756 P.2d 913 (Alaska App.
1988). In Smith, a police officer observed the defendant
driving [**9] a motor vehicle; a "locate" bulletin had
been issued for this vehicle because the registered owner
of the vehicle had had their driver's license suspended.
n9 The officer stopped the vehicle to find out :f the
person he observed driving the vehicle was indecu the
registered owner whose license had been suspended. nlO
It turned out that Smith was not the registered owner --
but, by coincidence, Smith's drive s license was also
suspended, so the officer arrested her. n11

i)9 Smith, 756 P.2d at 914.
n10 Id. at 914-15.
nil Id. at 915.

On appeal. Smith argued that the officer violated the
Coleman-Ebona rule when he stopped the vehicle. Smith
contended that even if the officer had reasonable
suspicion to believe that she was driving with a
suspended license, this offense did not pose the
"imminent public danger" required by Coleman and
Ebona. n12 We rejected this argument:

Driver’s licenses may be suspended
for a variety of reasons that [*"'10] are
generally related to public safety. .. It
may well be correct, as Smith argues, that
in many situations licenses are suspended
for reasons having to do with a driver's
inability to establish financial
responsibility. [And we agree that] there
is little reason to suppose that a diiver
whose license has been suspended for
failing to provide proofof insurance poses
any imminent public danger.

Yet in many other situations, licenses
are suspended precisely because a driver
has, through past driving conduct or
offenses, demonstrated an actual inability
to drive safely. When a driver in this
category is behind the wheel, there is a
legitimate basis for concluding that there
may be imminent danger to other
motorists. In most situations that - as in
the present case -- an officer who has a
reasonable suspicion that a motorist is
committing the offense of [drivint ilh a
suspended license] will not know the
underlying basis for the license
su pension. We believe that the level of
danger in such instances is sufficiently
high to permit a traffic stop.

Smith, 756 P.2d at 915-16.

nl2 Id.

11

The State argues that Reichel's case is analogous to
the Smith case because the officers reasonably suspected
Reichel of drinking in the bar, and because Reichel had a
history of engaging in dangerous conduct (i.e.,
intoxicated driving) when he consumed alcoholic
beverages. But one aspect of Reichel's case differs from
the facts of Smith: the testimony presented at the
evidentiary hearing gives no indication that Reichel had
driven to the bar or that Reichel intended to drive when
he left the bar.

Because the State did not rely on this "impending
DW1" theory when Reichel's case was litigated below,
the superior court made no finding on the issue of
whether the police had any indication that Reichel was
about to drive when he left the bar. However, the
testimony presented to the superior court strongly
suggests that Reichel did not intend to drive. Reichel
took the stand and testified that he called a taxicab before
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he left the bar, and that when he walked out of the bar he
intended to depart in this cab. Reichel stated that he was
about ten feet from the cab when the officers stopped
him. Sergeant Hutt testified that he "believed there was a
cab there"” when the officers [**12] stopped Reichel,
although Hutt disclaimed knowledge of Reichel's precise
intentions with respect to this cab.

[*201] The State argues that an investigative stop
was justified even if there was no affirmative indication
that Reichel intended to drive. The State suggests that
even if Reichel intended to leave in a taxicab, "the
officers [who] followed Reichel out of the bar... had no
way of knowing that he would ... take a cab". The State
further suggests that even if Reichel had taken a cab, "it
is still possible that he would have driven [another
vehicle] once he reached a location ... safely away from
the officers".

But |[HN4] an investigative stop can not be
grounded on a police officer's lack of knowledge as to
whether a person might commit an offense, or an
offii. -'s speculation about a person’s proclivity to
commit a future offense. Rather, it is the State's burden
to show that the officers who performed the stop had
affirmative reasons to believe that an offense had just
been committed or was about to be committed.

In Reichel's case, before the officers could stop
Reichel on suspicion that he was about to drive while
intoxicated, the officers had to have some affirmative
reason [**13] to believe (1) that Reichel was indeed
intoxicated (as opposed to having simply consumed an
alcoholic beverage), and (2) that Reichel was about to
drive. The record is silent on the issue of whether
Reichel gave the officers any reason to believe that he
was intoxicated, and the record supports Reichel's
assertion that he did not intend to drive.

The State argues that, even without affirmative
evidence that Reichel was intoxicated or that he intended
to drive, the police were entitled to stop Reichel simply
because they had reason to believe that he had been
drinking and because they knew that he had previously
been convicted for driving while intoxicated. The State
contends that, under these facts, the police could
reasonably fear that Reichel might drive while
intoxicated in the near future.

But under the State's theory, the police would have
the authority to conduct an investigative stop of any
person with a prior conviction for driving while
intoxicated based merely upon a reasonable suspicion
that the person had consumed some amount of alcohol at
a social gathering. Moreover, applying the State's theory
to the situation presented in Smith (i.e., situations in
which [**14] the police have reason to believe that a
person's driver's license has been suspended), the police

would have the authority to conduct an investigative stop
of anyone whose driver's license was suspended if the
police saw that person walking through or toward the
parking lot of a shopping mall. This would be an
unwarranted -- and unconstitutional -- expansion of
police authority to conduct investigative stops.

For these reasons, we conclude that the investigative
stop in this case was not supported by a reasonable
suspicion that Reichel was about to drive while

intoxicated.

The Slate's argument that the investigative stop was
justified because the officers had a reasonable suspicion
that Reichel hadjust violated the conditions ofhis parole

This brings us to the State's third argument: the
argument that the investigative stop was justified because
the officers had a reasonable suspicion that Reichel had
just violated the conditions of his release (by going into
the bar). This is one of the theories adopted by the
supei or court when the court denied Reichel’s motion to

suppress.

Under its "violation of parole" theory for upholding
the stop, tht State argues that the [**15] Coleman-
Ebona rule should be construed to allow the police to
conduct investigative stops, not only when the officers
reasonably suspect recent or impending criminal
conduct, but also when they reasonably suspect a recent
or impending violation of probation or parole, so long as
this violation "involves conduct serious enough to satisfy
the Coleman standard"” — i.e., so long as the conduct
creates an "imminent public danger" or it involves

"[recent] serious harm to persons or property"”.

Reichel contends that the State's argument is
foreclosed by the Alaska Supreme Court's decision in
Roman v. State, 570 P.2d 1235 (Alaska 1977). In Roman,
the supreme court held [HN5] (as a matter of Alaska
constitutional law) that prisoners released on parole have
the same protections against government searches and
seizures as other citizens, [*202] "except [when]
reasonably conducted searches and seizures are required
by the legitimate demands of correctional authorities”,
and when the authority to conduct such searches and
seizures "[is expressly] set forth [in the parolee's]
conditions of parole by the Parole Board", n13

n13 Roman. 570 P.2d at 1237,

[**16]

The defendant in Roman had been granted parole
release from his sentence lor possession of heroin. nJ4
Roman later violated his conditions of release, but
(following a hearing) the Parole Board decided not to
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revoke his parole. Instead, Roman's parole officer drafted
a series of supplemental conditions of parole to govern
Roman's conduct in the future. nl5 One of these
conditions required Roman to "submit [his] person,
vehicle and dwelling to search for contraband on demand
by any parole officer or peace officer”, n 16

n'4 Id.
n 15 Id.

nl6 Id.

The supreme court held that this parole condition
was unconstitutional to the extent that it purported to
grant police officers independent authority to require
Roman to submit to a search:

The right to perform such searches is
limited to parole officers and peace
officers acting under their direction.

The authorization for searches (in
Roman’ case] was too broad [because it
subjected] Roman to searches other than
by or at the direction of parole

officers.

Roman. 570 P.2d at 1243 & n. 26. The supreme court
added that, "in the future, we believe that [any]
conditions of parole authorizing searches should be
specified by the Parole Board and [should] not [be]| left
to the discretion of individual parole officers." n17

n17 Id. at 1243-44.

These two aspects of the Roman decision are now
codified in AS 33.16.150. |HN®6] This statute governs
the Parole Board's authority to impose conditions of
release on prisoners who are paroled. Subsection (a) of
the statute lists twelve conditions of release that must be
imposed on all parolees. Subsection (b) of the statute
then lists an additional eleven conditions of release that
the Parole Board may, in its discretion, impose on a
particular parolee. Under subsection (b)(3), the Parole
Board may require a parolee to

submit to reasonable searches and
seizures by a parole officer, or [by] a
peace officer acting [**18] under the

direction of a parole officer[.]

Thus, subsection (b)(3) echoes the holding in Roman --
ihe constitutional ruling that, except when acting at the
direction of a parole officer, police officers may not

subject parolees to searches or seizures that would be
unconstitutional if performed on the person or property

of other citizens.

Based on Roman, Reichel argues that police officers
can not detain a parolee to investigate a suspected parole
violation unless either (1) the suspected parole violation
involves conduct that would constitute an independent
crime, or (2) the officers are acting at the direction of a
parole officer. Thus, Reichel reasons, the investigative
stop in his case was unconstitutional.

We conclude that we need not resolve these issues
concerning the interplay between the Roman decision
and the Coleman-Ebona rule. As explained above, the
State does not argue that police officers are authorized to
conduct an investigative stop whenever they have a
reasonable suspicion that a parole violation is occurring
or has just occurred. Rather, the State takes the position
entitled to conduct an

they have a reasonable

that police officers are
investigative stop if [**19
suspicion (1) that a parole violation . occurring or has
just occurred, and (2) that the conduct involved in this
violation of parole meets the Coleman-Ebona test - i.e.,
that the parole violation creates an "imminent public

danger” or it involves "[recent]| serious harm to persons
or property".

As we explained earlier in this opinion (when we
rejected the State's argument that the police had a
reasonable suspicion that Reichel was about to drive
while intoxicated), the facts known to the police when
they stopped Reichel did not provide reason to believe
that an imminent public danger existed [*203] or that
serious harm to persons or property had just occurred.
The officers knew that Reichel had just been inside the
bar. They might reasonably have suspected that Reichel
had consumed alcoholic beverages while in the bar. And
they reasonably suspected that Reichel's conditions of
release forbade him from engaging in these activities.
But these facts, even in combination, do not amount to a
reasonable suspicion that Reichel posed an imminent

danger to the public.

Thus, even under the State's interpretation of the law
- that is, even assuming that the [**20] Coleman-Ebona
rule allows the police to conduct investigative stops
based on reasonable suspicion of a serious parole
violation —the facts of Reichel's case would not support
the investigative stop. For this reason, we conclude that
the parties' various arguments concerning the proper
interpretation of Roman and the Coleman-Ebona rule are

moot.

The superior court's alternative rationale for upholding
the investigative stop
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In addition to the theories that we have already
discussed, the superior court ruled that the investigative
stop was justified because Reichel's conditions of parole
required him to submit to a breath test or to a search for
controlled substances at the request or direction of any
police officer. On appeal, the State does not defend thi,,
rationale for the investigative stop. As we explained in
the preceding section of this opinion, the Alaska

Supreme Court's decision in Roman v. State holds that
these conditions of Reichel’s parole are unconstitutional.

Conclusion

Reichel's suppression motion should have been
granted. Accordingly, the judgement of the superior
court is REVERSED.
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that the sentence is excessive or too lenient and, in the
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provided by law and by the constitution of the State of
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sentences on those grounds, the supreme court may sit in
divisions. Alaska Stat. § 22.05.010(b).

Criminal Law & Procedure >Sentencing >Appeals

[HN3J Alaska Supreme Ct. R. 6 was amended to read in
part as follows: except that the State shall have a right to
appeal in criminal cases on the ground that the sentence

is too lenient.

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

[HN41 Alaska Const., art. 1, § 12.provides: Penal
administration shall be based on the principle of
reformation and upon the need for protecting the public.
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OPINION:

[*441] Appellee Donald Scott Chaney was indicted
on two counts of forcible rape and one count of robbery.
After trial by jury, appellee was found guilty on all three
counts. The superior court imposed concurrent one-year
terms of imprisonment and provided for parole in the
discretion of the parole board. The State of Alaska has
appealed from the judgment and commitment which was
entered by the trial court.

First impression issues concerning Alaska's recently
enacted legislation establishing appellate review of
criminal sentences *.-e presented in this appeal. In Bear
v. State, nl this court concluded that it lacked
"jurisdiction to review and remand or to review and
revise a criminal sentence for abuse of discretion." n2
Bear was subsequently [*442] followed in Faulkner v.
State n3 and Thessen v. State. n4 In 1969, the Alaska
legislature enacted legislation providing for appellate
review [**2] of criminal sentences. n5 The 1969 act,
codified as AS 12.55.120, states in part that:

[HN1] (a) A sentence of
imprisonment lawfully imposed by the
superior court for a term or for aggregate
terms exceeding one year may be
appealed to the supreme court by the
defendant on the ground that the sentence
is excessive. By appealing a sentence
under this section, the defendant waives
the right to plead that by a revision of the
sentence resulting from the appeal he has
been twice placed in jeopardy for the

same offense.

(b) A sentence of imprisonment
lawfully imposed by the superior court
may be appealed to the supreme court by
the state on the ground that the sentence is
too lenient; however, when a sentence is
appealed by the state and the defendant
has not appealed the sentence, the court is
not authorized to increase the sentence but
may express its approval or disapproval of
the sentence and its reasons in a written
opinion. n6

nl 439 P.2d 432 (Alaska 1968).

n2 Id. at 435. In Bear, a majority of the court
concluded that:

It is the view of this court that
review of legal criminal sentences
should be provided for by statute
only after a careful study of the
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efficacy of reviewing techniques
now in force in other jurisdictions
has been made, and the need for
the procedure determined.
Reviewing authority should
perhaps include the power to
modify a sentence upward as well
as downward in order to achieve
the full advantage of the procedure
and decrease or eliminate disparity
in sentences.

Id. at 437. [**3]

n3 445 P.2d 815 (Alaska 1968). In Faulkner,
Justice Dimond thought the sentence violated
both the federal and Alaskan constitutional
protections against cruel and unusual punishment.
Justice Rabinowitz took the view that the court
had jurisdiction to review the sentence and that
the sentence was excessive. Chief Justice Nesbett
was of the opinion that the court lacked
jurisdiction to review the sentence for
excessiveness, and further that the sentence did
not contrave'.e constitutional protections against
cruel and unusual punishment.

n4 454 P.2d 341, 354 (Alaska 1969). In
Berfield v. State. 458 P.2d 1008, 1011 (Alaska
1969), we said:

A majority of the court as
now constituted has not had
occasion to express itself on the
question presented in Bear of
whether this court has jurisdiction
to review criminal sentences for
abuse of discretion.

n5 SLA 1969, ch. 117. A comprehensive
study conducted by the Judicial Council played a
significant role in the shaping and enactment of
this legislation.

né Subsection (c) of AS 12.55.120 treats the
subject of bail in regard to sentence appeals.
Sections | and 2 of chapter 117, SLA 1969
amended the statutes which delineate the
jurisdiction of both the Supreme and Superior
Courts of the State of Alaska. In regard to this
court's jurisdiction, it was provided that:

[HN2] The supreme court has
jurisdiction to hear appeals of

sentences of imprisonment

lawfully imposed by the superior
courts on thegrounds that the
sentence is excessive or too lenient
and, in theexercise of this
jurisdiction, may modify the
sentence as provided by law and
by the constitution of this state.
For the purpose of considering
appeals of sentences on these
grounds, the supreme court may
sit in divisions.(SLA 1969, ch.
117, 8§ lcodified as AS
22.05.010(b)).

In order to conform with the changes
instituted by chapter 117, SLA 1969, Supreme
Ct. R. 6 was amended to read in part as follows:

* *x * [HN3Jexcept that the
state shall have a right to appeal in
criminal cases * * * * on the
ground that the sentence is too
lenient.

]

In the case at bar, the state has appealed from the
sentence imposed. In such circumstances, the provisions
of subsection (b) of AS 12.55.120 prohibit any increase
in the sentence which was passed by the trial court
although this court may express its approval or
disapproval of the sentence in a written opinion.

This appeal is the first by the state nder the 1969
act. Since this legislation is of great significance to the
administration of criminal justice in the State of Alaska,
we deem it important to express our approval or
disapproval of sentences within this [*443] category of
sentence appeal. n7 For in our view, the 1969 sentence
appeal statute manifests the legislature's awareness of
existing deficiencies in sentencing practices throughout
Alaska's entire court system and the compelling necessity
of developing appropriate sentencing criteria. The
primary goal of such legislation is an attempt to
implement Alaska's constitutional mandate that " [HN4]
Penal administration shall be based on the principle of
reformation and upon the need for protecting the public."

n8

n7 The lack of sentence review precedent
requires that this court's discretion be exercised in
favor of expression of our views in an attempt to
articulate and develop sentencing standards. The
decision to express our views in appeals by the
state on grounds of excessive leniency reflects
our awareness of the possibility that distorted
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criteria could result if review were Ilimited
exclusively to claims of excessive harshness.

[**5]

n8 Alaska Const., art. I, § 12.

In the case at bar. appellant, the State of Alaska,
claims that the one-year concurrent sentences were too
lenient in view of the severity of the crimes of forcible
rape and robbery, the need to deter others from such
brutal behavior, and in view of the presentence
recommendations, all of which called for significantly
greater sentences than those which were imposed by me

superior court.

At the threshold, we are confronted with the
problem of determining the scope of our review of
criminal sentences under the 1969 act. As we interpret
this legislative enactment, it is our duty to examine the
proceedings below to review for excessiveness or
leniency the sentence imposed by the trial court, in light
of the nature of the crime, the defendant's character, and
the need for protecting the public. We are also obliged
to consider the manner in which the sentence was
imposed, including the sufficiency and accuracy of the
information upon which it was based. n9 Sentence
review by this court must be carried out with a view to
effectuate the purposes of the 1969 act, [**6] as well as
the goals of sentence review in general. The objectives
of sentence review have been said to be:

(i) to correct the sentence which is
excessive in length, having regard to the
nature of the offense, the character of the
offender, and the protection of the public
interest;

(ii) to facilitate the rehabilitation of
the offender by affording him an
opportunity to assert grievances he may
have regarding his sentence;

(iii) to promote respect for law by
correcting abuses of the sentencing power
and by increasing the fairness of the
sentencing process; and

(iv) to promote the development and
application of criteria for sentencing
which are both rational and just. nlO

We think this a fair statement of some of the general
objectives of sentencing review.

n9 ABA Project on Minimum Standards for
Criminal Justice, Standards Relating to Appellate
Review of Sentences, Standard 3.2 (Approved
Draft, 1968).

nlO ABA Project on Minimum Standards for
Criminal Justice, Standards Relating to Appellate
Review of Sentences, Standard 1.2 (Approved
Draft, 1968). Under the 1969 act, codified as AS
i2.55.120(b), the state was given the right of
appeal on the ground that the sentence imposed
was too lenient. Thus, one of the objectives of
sentence review under our statute is to express
our disapproval of the sentence which is too
lenient, having regard to the nature of the offense,
the character of the offender, protection of the
public. See also the Presidents Commission on
Law Enforcement and Administration of Justice,
Task Force Report: The Courts 25-26 (1967).

[**7]

[HN5] Sentencing is a discretionary judicial
function, nil When a sentence is appealed, [*444] we
will make our own examination of the record and will
modify the sentence if we are convinced that the
sentencing court was clearly mistaken in imposing the
sanction it did. n12 |HN®6] Under Alaska's Constitution,
the principles of reformation and necessity of protecting
the public constitute the touchstones of penal
administration. n!3 Multiple goals are encompassed
within these broad constitutional standards. Within the
ambit of this constitutional phraseology are found the
objectives of rehabilit’»”n of the offender into a
noncriminal member ol ety, isolation of the offender
from society to preven criminal conduct during the
period of confinement, deterrence of the offender himsHf
after his release from confinement or other penological
treatment, as well as deterrence of other members of the
community who might possess tendenciestoward
criminal conduct similar to that of the offender, and
community condemnation of the individual offender, or
in other words, reaffirmation of societal norms for the
purpose of maintaining respect for the norms themselves.

n'4

In Faulkner v. State, [**8] n15 it was
said, determination of an appropriate
sentence involves the judicious balancing
of many and ofttimes competing factors *
* * * TJof which] primacy cannot be
ascribed to any particular factor, n16
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nil G. Mueller, Penology on Appeal:
Appellate Review of Legal but Excessive
Sentences, 15 Vand.LRev. 671, 684 (1962), says
regarding the discretionary aspects of sentencing

in criminal law,

sentencing is a judicial problem,
and as long as the judiciary is
vested with a discretionary range
of sentences, there must be some
guard against a possible abuse of
such discretion, just as there is
appellate supervision over every
other exercise of judicial
discretion.

See, State v. Pete, 420 P.2d 338 (Alaska
1966); Battese v. State. 425 P.2d 606 (Alaska
1967); Egelak v. State, 438 P.2d 712 (Alaska

1968).

n1l2 In the ABA's Project on Minimum
Standards for Criminal Justice, Standards
Relating to Appellate Review of Sentences,
Standard 3.1, 49-50 (Approved Draft, 1968),
while clear recognition is accorded the difficulty
of articulating precisely the proper role of
reviewing courts in sentencing appeals, it is
suggested that

respect for the discretion of the
trial judge should not prevent the
reviewing court from making its
own inquiry into the justice of the
sentence before it. Having made
that inquiry, the reviewing court,
to be sure, should not 'tinker' with
the sentence. Still, the point
remains that an independent
examination of the justice of the
particular sentence is necessary in
order for the review process to

properly function.

See also President's Commission on Law
Enforcement and Administration of Justice, Task
Force Report: The Courts 26 (1967); President's
Commission on Law Enforcement and
Administration of Justice, The Challenge of
Crime in a Free Society 357-58 (Avon 1968).

[**9]

n 13 Alaska Const., art. |, § 12.

nl4 Appellate Review of Primary Seniencin
Decisions: A Connecticut Case Study, 69 Ya
LJ. 1454(1960).

n15 445 P.2d 815, 823 (Alaska 1968).

ni6 In Bear v. Slate, 439 P.2d 432, 41
(Alaska 1968), we said:

The determination of the exact
period of time that a convicted
defendant should serve is basically
a sociological problem to be
resolved by a careful weighing of
the principle of reformation and
the need for protecting the public.

In Appellate Review of Primary Sentencin
Decisions: A Connecticut Case Study, 69 Yat
LJ. 1454 (1960), it is stated in part:

To determine the appropriate type
and degree of sanction to be
applied, the sentencing authority
must decide  which aim is
primarily to be implemented and
the relative weight to be assigned
to secondary aims.

We now turn to the facts of the case at bar. At the
time appellee committed the crimes of forcible rape and
robbery, he was an unmarried member of the United
States Armed Forces ioned at Fort Richardson, near
Anchorage, Alaska, n17 Appellee was born in 1948,
[**10] the youngest of eight children. His youth was
spent on the family's dairy farm in Washington County,
Maryland. He played basketball on the Boonsboro High
School team, was a member of Future Farmers of
America and the Boy Scouts. Appellee did not complete
high school, having dropped out one month prior to
graduation, n 18 After a series of [*445] varying types
of employment, appellee was drafted into the United
States Army in 1968. At sentencing, it was disclosed
that appellee did not have any prior criminal record, was
not a user of drugs, and was only a social drinker.

nl7 Appellee's commanding officer stated,
prior to sentencing, that appellee was an excellent
soldier, takes orders well, and was on the
promotion list before his crimes.

n!8 Appellee asserts he was forced to take
this action because his father needed his help on

the family dairy farm.
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From the record that has been furnished, it appears
that appellee and a companion picked up the prosecutrix
at a downtown location in Anchorage. After [**11]
driving the victim around in their car, appellee and his
companion beat her and forcibly raped her four times.
nl9 During this same period of time, the victim's money
was removed from her purse. Upon completion of these
events, the prosecutrix was permitted to leave the vehicle
to the accompaniment of dire threats of reprisals if she
attempted to report the incident to the police.

nl9 The prosecutrix wasalso forced to
perform an act of fellatio with appellee’s

companion.

The presentence report which was furnished to the
trial court prior to sentencing contains appellee's version
of the rapes. According to appellee, he felt "that it wasn't
rape as forcible and against her will on my part." As to
his conviction of robbery, appellee states: "I found the
money on the floor of the car afterwards and was
planning on giving it back, but didn't get to see the girl."”
At the time of sentencing, appellee told the court that he
"didn't direct any violence against the girl."

TheDivision of Corrections, in its presentence
[**12] report, recommended appellee be incarcerated
and parole be denied. The assistant district attorney who
appeared for the state at the time of sentencing
recommended that appellee receive concurrent seven-
year sentences with two years suspended on the two rape
convictions, and that the appellee be sentenced to a
consecutive five-year term of imprisonment on the
robbery conviction, and that this sentence be suspended
and appellee be placed on probation during this period of
time. n20 At the time of sentencing, a representative of
the Division of Corrections recommended that appellee
serve two years on each of the rape convictions and that
appellee be sentenced to two years suspended with
probation as to the robbery conviction. In his opinion,
there was "an excellent possibility of * * * * early
parole." Counsel for appellee concurred in the Division
of Corrections' recommendation. As was indicated at the
outset, the trial court imposed concurrent one-year terms
of irrnrisonment and provided for parole at the discretion
of the parole board. n21 The trial judge further
recommended that appellee be placed in a minimum
security facility.

n20 After the  state made its
recommendation, the following transpired:

THE COURT: | wish Mr.
Tobey were - were here. | would

like to find out * * * * why he
makes that particular
recommendation and | presume
you don't know?

MR. FELTON: No, Your
Honor, this is what | tried to
explain to the Court earlier, why
the - defense counsel may
specifically request Mr. Tobey's
presence rather than my own.

MR. KERNAN [trial counsel
for appellee]: | was not aware,
Your Honor, that Mr. Tobey
would be unavailable and * * *
since this is - 1 believe the
sentence that's been recommended
* * % * jt is a very vindictive
sentence. * * * * Under the
circumstances of this case, | would
like to have Mr. Tobey here to
explain his reasoning.

THE COURT: * * * * |
suppose everybody else being
here, we might as well go ahead
and pass the sentence. * * * *

MR. FELTON: 1 think. Your
Honor, that primarily the State
was concerned - or appalled by the
- the apparent violence involved in
this thing. 1think this is probably
the major reason that Mr. Tobey
recommended these things that
he's indicated to me. Your Honor.

[**13]

n21 These were minimum sentences under
the applicable statutes. Rape carries a potential
range of imprisonment from | to 20 years while a
conviction of robbery can result in imprisonment
from 1to 15 years.

In imposing this sentence, the trial judge remarked
that he was "sorry that the [miluary] [*446] regulations
would not permit keeping [appellee] * * * * in the
service if he wanted to stay .ecause itseems to me that is
* * * * 3 petter setup for everybody concerned than
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putting him in the penitentiary." n22 At a iater point in
his remarks, the trial judge said:

Now as a matter of fact, | have sentenced
you to a minimum on all 3 counts here but
there will be no problem as far as I'm
concerned for you to be paroled at the
first day, the Parole Board says that you're
eligible for parole. * * * * [If] the Parole
Board should decide 10 days from now
that you're eligible for parole and parole
you, it's entirely satisfactory with the
court. n23

n22 Collateral consequences flowing from an
accused's conviction may be considered by the
trial judge in arriving at an appropriate sentence.
In addition to giving weight to the fact that
military regulations prohibited appellee's
retention in the service, the record further
indicates that the trial judge also took into
consideration the fact that appellee's conviction
would result in his receiving an undesirable
discharge from the military service. [**14]

n23 Supreme Ct. R. 21(0 requires that:

[HN7|] At the time of
imposition of sentence the judge
shall make a statement on the
record explaining his reasons for
imposition of the sentence.

The ABA recommends that when sentence is
imposed the court

normally should state for the
record in the presence of the
defendant the reasons for selecting
the particular sentence to be
imposed. In the exceptional cases
where the court deems it in the
best interests of the defendant not
:0 state fully in his presence the
reasons for the sentence, the court
should prepare such a statement
for inclusion in the record. * * * *

The basic reasons for this requirement are
that a statement of the reasons by the sentencing
judge should greatly increase the rationality of
sentences, such a statement can be of therapeutic

value to the defendant, and the statement can be
of significance to an appellate court faced with
the prospect of review ing the sentence.

ABA Project on Minimum Standards for
Criminal Justice, Sentencing Alternatives and
Procedures, Standard 5.6(ii) 269, 270-7
(Approved Draft, 1968).

1%*15]

Exercising the appellate jurisdiction vested in this
court by virtue of the provisions of AS 12.55.120(b), we
express our disapproval of the sentence which was
imposed by the trial court in the case at bar. In our
opinion, the sentence was too lenient considering the
circumstances surrounding the commission of these
crimes. It further appears that several significant goals
of our system of penal justice were accorded little or no
weight by the sentencing court.

Forcible rape and robbery rank among the most
serious crimes. In the case at bar, the record reflects that
the trial judge explicitly stated, on several occasions, that
he disbelieved appellee and believed the prosecutrix’s
version of what happened after she entered the vehicle
which was occupied by appellee and his companion.
Considering both the jury's and the trial judge's
resolution of this issue of credibility, and the violent
circumstances surrounding the commission of these
dangerous crimes, we have difficulty in understanding
why one-year concurrent sentences were thought

appropriate.

Review of the sentencing proceedings leads to the
impression that the trial judge was apologetic in regard to
his decision to impose [**16] a sanction of
incarceration. Much was made of appellee's fine military
record and his potential eligibility for early parole. n24
On the one hand, the record is devoid of any trace of
remorse on appellee's part. Seemingly a!! but forgotten
in the sentencing proceedings is the victim of appellee's
rapes and robbery. On the other hand, the record
discloses that the trial judge properly considered the
mitigating circumstance that the prosecutrix, who at
[*447] the time did not kn.’'W either appellee or his
companion, voluntarily entered appellee's car. But the
crux of our disapproval of the sentence stems from what
we consider to be the trial judge's de-emphasis of several
important goals of criminal justice.

n24 A military spokesman represented to the
sentencing court that:

An occurrence such as the one
concerned is very common and
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happens many times each night in
Anchorage. Needless to say,
Donald Chaney was the unlucky
'G.l." that picked a young lady who
told.

In view of the circumstances of [**17] this record,
we think the sentence imposed is not well calculated to
achieve the objective of reformation of the accused.
Considering the apologetic tone of the sentencing
proceedings, the court's endorsement of an extremely
early parole, and the concurrent minimum sentences
which were imposed for these three serious felonies, we
fail to discern how the objective of reformation was
effectuated. At most, appellee was told that he was only
technically guilty and minimally blameworthy, all of
which  minimized the  possibility of appellee's
comprehending the wrongfulness of his conduct.

We also think that the sentence imposed falls short
of effectuating the goal of community condemnation, or
the reaffirmation of societal norms for the purpose of
maintaining respect for the norms themselves. In short,
knowledge of the calculated circumstances involved in
the commission of these felonies and the sentence
imposed could lead to the conclusion rhat forcible rape
and robbery are not reflective of serious antisocial
conduct. Thus, respect for society's condemnation of
forcible rape and robbery is eroded and reaffirmation of
these societal norms negated. n25

n25 We also doubt whether the sentence in
the case at bar mitigates the persistent problem of
disparity in sentence-. What is sought is
reasonable differentiation among sentences.

[**18]

We believe that a concurrent sentence calling for a
substantially longer period of incarceration on eacn count
was appropriate in light of the particular facts of this
record and the goals of penal administration. A sentence
of imprisonment for a substantially longer period of
imprisonment than the one-year sentence which was
imposed would unequivocally bring home to apptllee the
seriousness of his dangerously unlawful conduct, would
reaffirm society's condemnation of forcible rape and
robbery, and would provide the Division of Corrections
of the State of Alaska with the opportunity of
determining whether appellee required any special
treatment prior to his return to society. n26

n26 Operation of our system of penal
administration in Alaska is dependent upon a
properly staffed and functioning Division of
Corrections which has, in add’tion to probation
and parole functions, the responsibility for
treatment, rehabilitation, and custody of
incarcerated offenders.



LEXSEE 46 P.3D 949

STATE OF ALASKA, Petitioner, v. MAUREEN ALICE MALLOY, Respondent.

Supreme Court No. S-9754, No. 5560

SUPREME COURT OF ALASKA

46 P.3d 949; 2002 Alas. LEXIS 56

May 3, 2002, Decided

PRIOR HISTORY: [**1] Petition for Hearing from
the Court of Appeals of the State of Alaska, on Appeal
from the Superior Court. Third Judicial District,
Anchorage, Elaine M. Andrews, Judge. Court of Appeals
No. A-6873. Superior Court No. 3AN-95-9983 CR.

Malloy v. State, 2000 Alas. App. LLXIS 91 (Alaska Ct.
App. June 16, 2000)

DISPOSITION: Vacated.

CASE SUMMARY:

PROCEDURAL POSTURE: The defendant was
convicted for first-degree murder, kidnapping, and
tampering with evidence, and was sentenced to 99 years
imprisonment without eligibility for parole on the murder
charge under Alaska Stat. 8 12.55.125(a)(3). On appeal
by the defendant, the Alaska Court of Appeals found the

sentencing statute unconstitutional and vacated the

murder sentence. The State appealed.

OVERVIEW: The court of appeals held that the
defendant’s sentence was procedurally flawed, as Alaska
Stat. § 12.55.125(a) represented a new, harsher penult)
than the usual maximum penalty for first-degree murder.
On appeal, the State argued that, even without relying on
the aggravating circumstances spelled out in the
mandatory sentencing provision, the sentencing court
could have sentenced the defendant to exactly the same
term that she received under the statute. Because the
sentencing judge had discretion to impose the same
sentence, the statute could not plausibly be construed to
mandate any increase in the potential maximum
sentence. The appellate court agreed with the State. The
mandatory sentencing provisions of § 12.55.125(a) did

not subject the defendant to a greater maximum penalty
than was otherwise authorized. The statute did not
eliminate all sentencing discretion, as the sentencing
court had the power to impose the sentence independent
of the mandatory provision. Additionally, ".he sentencing
judge made it clear that she would have imposed the
same sentence, even if the statute had not made it

mandatory.

OUTCOME: The court of appeal's order remanding the
case for resentencing was vacated, and the sentence, as
originally imposed by the trial court, was affirmed.

LexisNexis(R) Headnotes

Criminal Imw & Procedure > Criminal Offenses >
Homicide > Murder

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN 1J Under Alaska Stat. § 12.55.125(a)(3), a
defendant convicted of first-degree murder must receive
an unsuspended term of 99 years without eligibility for
parole if the sentencing court finds by clear and
convincing evidence that the defendant subjected the
murder victim to substantial physical torture.

Criminal Imw & Procedure > Criminal Offenses >
Homicide > Murder

Criminal Inw & Procedure > Sentencing > Imposition
> Factors

[HN2J Because the statute's mandatory sentence falls
within the range otherwise authorized for first-degree
murder, Alaska Stat. 8§ 12.55.125(a)(3) does not define a
new, aggravated class of first-degree murder, but simply
imposes a permissible limit on the court's wusual

sentencing discretion.
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Criminal Law <6 Procedure > Appeals > Standards of
Review >De Novo Review

[HN3] Constitutional issues present questions of law,
which appellate courts review de novo. In ruling on
questions of law appellate courts a >pt the rule that is
most persuasive in light of precedent, reason, and policy.

Criminal Imw & Procedure > Criminal Offenses >
Homicide > Murder

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

[HN4] Alaska Stat. § 12.55.125(a)(l)-(3) lists three
aggravating circumstances that trigger a mandatory
maximum sentence for first-degree murder.

Criminal m w <6 Procedure > Sentencing > Imposition
> Factors

Criminal Imw &
Proceedings > Parole
[HN5] See Alaska Stat. § 33.16.090(b).

Procedure > Postconviction

Criminal Law & Procedure > Criminal Offenses >
Homicide > Murder
Criminal Imw & Procedure > Sentencing > Imposition

> Factors
[HN6] See Alaska Stat. § 12.55.125(a)(IHD-

Criminal Law & Procedure > Criminal Offenses >
Homicide > Murder

Criminal mw & Procedure > Sentencing > Imposition
> Factors

[HN7] Under Alaska Stat. § 12.55.115, a sentencing
court sentencing a defendant for first-degree murder
generally has authority to deny eligibility for
discretionary parole, regardless of whether the court
finds one of the aggravating circumstances that trigger a
mandatory maximum term under Alaska Stat. §

12.55.125(a)! 1)-(3).

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

Criminal Law &
Proceedings > Parole
[HN8] See Alaska Stat. 8§ 12.55.115.

Procedure > Postconviction

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN9] Where a criminal statute provides for graded or
enhanced ranges of punishments for aggravated instances
of the proscribed offense, an indictment charging the
offense must specify the aggravating facts before the
defendant can be exposed to an increased range of

punishment.

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

[HN10] When a statute provides a greater maximum
penalty for a crime based on specified aggravating
factors, Alaska's guarantees of due process, Alaska
Const, art. 1, 8 7, and of trial by jury, Alaska Const, art.
I, 8 11, and also, when a felony is charged, Alaska's
guarantee of grand jury indictment, Alaska Const, art. I,
§ 8, require us to treat the statute as creating separate
offenses, and to treat the aggravating factors as elements
of the aggravated form of the offense. The defendant will
not be subject to the greater maximum penalty unless the
charging document specifies the pertinent aggravating
factors and the State proves these aggravating factors
beyond a reasonable doubt at the defendant's trial.

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN 1110Other than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to the
jury, and proved beyond a reasonable doubt.

Criminal m w & Procedure > Sentencing > Imposition
> Factors

[HN12| Where a statute proscribes a single offense and
commits a single range of sentences to the discretion of
the sentencing court, aggravating facts warranting
sentences in the upper spectrum of the range need not be
set forth in the complaint or indictment.

Criminal Imw & Procedure > Sentencing > Cruel <6

Unusual Punishment
|HN 13) See Alaska Const, art. I, § 12.

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN14] A mere possibility of constitutional friction in
occasional, extraordinary cases does not justify declaring
a sentencing statute entirely invalid.

Criminal Imw & Procedure > Sentencing > Imposition
> Factors

Criminal Law &
Proceedings > Parole
[HN I5[ Parole eligibility should be considered irrelevant
for purposes of the rule requiring a sentencing judge to
"worst-offender" finding before

Procedure > Postconviction

make an express
imposing a maximum sentence.

Criminal Law & Procedure > Sentencing > Exposition
> Factors

[HN16] For constitutional purposes, ther' is no
distinction between extended and mandatory minimum
enhanced sentencing. Both constrain the discretion of the
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sentencing judge and fix the term of incarceration
imposed as a result of the conviction.

Criminal Law & Procedure > Sentencing > Imposition
> Factors

[HN 17) When imposing judgment within the sentencing
range prescribed by statute, sentencing courts may
consider sentencing factors relating both to the offense

and the offender.
COUNSEL: Appearances:

Nancy R. Simel, Assistant Attorney General, Office of
Special Prosecutions and Appeals, Anchorage, and Bruce
M. Botelho, Attorney General, Juneau, for Petitioner.

Dan S. Bair, Anchorage, for Respondent.

JUDGES: Before: Fabe, Chief Justice, Matthews,
Eastaugh, Bryner, and Carpeneti, Justices.

OPINIONBY: BRYNER

OPINION: [*950]

BRYNER, Justice.

I. INTRODUCTION

[HNI] uUnder AS 12.55.125(a)(3), a defendant
convicted of first-degree murder must receive an
unsuspended term of ninety-nine years without eligibility
for parole if the sentencing court "finds by clear and
convincing evidence that the defendant subjected the
mu der victim to substantial physical torture." Does this
statute impermissibly subject the defendant to increased
punishment for [**2] an aggravated class of first-degree
murder that has not been proved beyond a reasonable
doubt to the jury? [HN2] Because the statute's
mandatory sentence falls within the range otherwise
authorized for first-degree murder, we hold that AS
12.55.125(a)(3) does riot define a new, aggravated class
of first-degree murder, but simply imposes a permissible
limit on the court's usual sentencing discretion.

Il. FACTS AND PROCEEDINGS

A jury convicted Maureen Alice Malloy of first-
degree murder, Kkidnapping, and tampering with
evidence, nl Before sentencing, the state gave notice that
it would seek a sentence under AS 12.55.125(a)(3)-, this
statute requires the court to impose a maximum,
unsuspended term of ninety-nine years when it finds by
clear and convincing evidence that a defendant convicted
of first-degree murder subjected the victim to substantial

physical torture.

nl The underlying facts of Malloy's offenses
are exceptionally brutal but are not relevant uere;
they are summarized in Malloy v. State, 1 P. 3d
1266, 1269 (Alaska App. 2000).

[**3]

In response to the state's notice, Malloy challenged
the statute as unconstitutional because it did not require
the state to charge the statutorily specified aggravating
circumstance - substantial physical torture - as an
element of the offense or to prove it beyond a reasonable
doubt to the jury.

Superior Court Judge Elaine M. Andrews rejected
Malloy's constitutional challenge and, after finding by
clear and convincing evidence that Malloy had subjected
her victim to substantial physical torture, imposed Ihe
mandatory sentence under AS 12.55.125(a)(3): a term of
ninety-nine years' imprisonment without eligibility for
discretionary parole. n2 Despite the mandatory naiure of
the sentence, Judge Andrews noted that she would have
sentenced Malloy to the maximum term for murder even
if subparagraph .125(a)(3) had not made it mandatory;
Judge Andrews further emphasized that, in her view,
Malloy deserved a life sentence without possibility of

parole.

n2 Judge Andrews also sentenced Malloy to
a term of ninety-nine years for kidnapping, made
sixty years of that term consecutive to the term
for murder, and imposed a concurrent five-year
sentence for tampering with evidence. Malloy’s
composite term thus totaled 159 years'

imprisonment.

[**4]

Malloy appealed, and the court of appeals affirmed
her convictions and sentences except for the sentencing
provision that made Malloy ineligible for discretionary
parole until she completed serving her term for first-
degree [*951] murder. n3 The court vacated this parole
restriction  because it was imposed under AS
12.55.125(a), and the court found that this statute is
unconstitutional. n4

n3 Malloy, 1P. 3d at 1290.
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n4 Id. at 1288. 1290.

The state petitioned for hearing, challenging the
court of appeals's decision declaring AS 12.55.125(a)
unconstitutional. We granted the petition to address that

issue. n5

n5 Malloy v. State, 1 P. 3d 1266 (Alaska
App. 2000), pet. for hrg. granted. File No. S-9754
(Alaska, October 3, 2000). Malloy also petitioned
for hearing, challenging the court of appeals's
decision to affirm her conviction and total term of
imprisonment. We denied Malloy's petition for

hearing.

[**5]

I1l. DISCUSSION
A. Standard of Review

[HN3] Constitutional issues present questions of
law, which we review de novo, n6 In ruling on questions
of law we "adopt the rule that is most persuasive in light
of precedent, reason, and policy." n7

n6 Keane v. Local Boundary Cotnm'n, 893 P.
2d 1239, 1241 (Alaska 1995); Langdon .
Champion, 752 P. 2d 999. 1001 (Alaska 1988).

nl Guin v. Ha. 591 P. 2d 1281, 1284 n. 6
(Alaska 1979).

B. Statutory Background

[HN4] Alaska Statutes 12.55.125(a)(1)-(3) lists
three aggravating circumstances that trigger a mandatory
maximum sentence for first-degree murder. n8 In
imposing Malloy's first-degree murder sentence, th**
superior court found by clear and convincing evidence
that Malloy had subjected [**6] her murder victim to
substantial physical torture, the aggravating circumstance
listed in AS 12.55.125(a)(3), which attaches when the
sentencing court "finds by clear and convincing evidence
that the defendant subjected the murder victim to
substantial physical torture." Given this finding. Judge
Andrews sentenced Malloy to a ninety-nine-year term of

imprisonment for murder, as required under AS

12.55.125(a)(3)-, under a separate statutory provision -
AS 33.16.090(b) - this mandatory sentence barred Malloy
from being eligible for discretionary parole: [HN5] "A
prisoner sentenced to a mandatory 99-year term under AS
12.55.125(a) ...is not eligible for discretionary parole
during the entire term." n9

n8 [HN6] AS 12.55.125(a)(1)-(3) provides:
(a) A defendant convicted of murder in the first
degree shall be sentenced to a definite term of
imprisonment of at least 20 years but not more
than 99 years. A defendant convicted of murder
in the first degree shall be sentenced to a
mandatory term of imprisonment of 99 vyears
when (1) the defendant is convicted of the murder
of a uniformed or otherwise clearly identified
peace officer, fire fighter, or correctional
employee who was engaged in the performance
of official duties at the time of the murder; [or]
(2) the defendant has been previously convicted
of (A) murder in the first degree under AS
11.41.100 or former AS 11.15.010 or 11.15.020;
(B) murder in the second degree under AS
11.41.110 or former AS 11.15.030; or (C)
homicide under the laws of another jurisdiction
when the offense of which the defendant was
convicted contains elements similar to first
degree murder under AS 11.41.100 or second
degree murder under AS 11.41.110; [or] (3) the
court finds by clear and convincing evidence that
the defendant subjected t’e murder victim to
substantial physical torturef.]

[**7]
n9 See Malloy, 1 P. 3d at 1281 (quoting AS
33.16.090(b)).
Like the mandatory sentence specified by AS

12.55.125(a)(1)-(3), the maximum discretionary sentence
for first-degree murder - also set out in AS 12.55.125(a) -
is ninety-nine years; nlO and [HN7] wunder AS
12.55.115, a court sentencing a defendant for first-degree
murder generally has authority to deny eligibility for
discretionary parole, regardless of whether the court
finds one of the aggravating circumstances that trigger a
mandatory maximum term under AS 12.55.125(a)(l)-(3).

nil

n 10 See above, footnote 8.



Page 5

46 P.3d 949. *; 2002 Alas. LEXIS 56. **

nil [HN8] AS 12.55.115 provides: "The
court may, as part of a sentence of imprisonment,
further restrict the eligibility of a prisoner for
discretionary parole for a term greater than that
required under AS 33.16.090 and 33.16.100."

8
C. The Court of Appeals's Decision

Upon considering the present case in light of these
statutory provisions, the court of [*952] appeals found
that Malloy's sentence was procedurally flawed because
AS 12.55.125(a) improperly allowed the sentencing court
to find the existence of the aggravating circumstances
that subjected Malloy to an increased mandatory
maximum sentence. nl2 In context, the court ruled, the
factors listed in AS 12.55.125(a)(l)-(3) amounted to
elements of a separate, more serious class of first-degree
murder, and so should have been formally charged and
proved beyond a reasonable doubt to the jury. n!3

n 12 Malloy, 1 P. 3d at 1285, 1288-89.

n13 Id. at 1288-89.

In reaching this ruling, the court of appeals relied
[**9] primarily on Donlun v. State, nl4 a case decided
by the Alaska Supreme Court in 1974. n!5 Donlun
involved an offender convicted under Alaska's former
burglary statute, which authorized three different
maximum burglary sentences: ten years for an ordinary
burglary, fifteen years for a burglary committed at night,
and twenty years for a burglary in an occupied dwelling.
nl6 Although Donlun's indictment failed to allege either
of the statutorily specified aggravating circumstances,
the evidence at trial indicated that he had committed his
offense in an occupied dwelling at night. The trial court
thus explicitly based Donlun's sentence on the premise
that he was subject to a maximum term of twenty years.

nl7

n14 527 P. 2d 472 (Alaska 1974).

nl5 Malloy. 1 P. 3d at 1285, 1288-89.

[+10

nl6 Donlun, 527 P. 2d at 473-74 (describing
former AS 11.20.080).

n!7 Id. at 473.

Donlun appealed, challenging the superior court's
sentencing premise. This court reversed, holding "thai
[HN9] where a criminal statute provides for graded or
enhanced ranges of punishments for aggravated instances
of the proscribed offense, an indictment charging the
offense must specify the aggravating facts before the
defendant can be exposed to an increased range of
punishment." n!8 We grounded this conclusion on
general principles of fairness and notice, without saying
whether it was constitutionally based: "We believe that if
a defendant is to be afforded a fair opportunity to defend
against a burglary charge involving aggravated
circumstances, such circumstances must be set forth
[**11] in the indictment ...and proven at trial." nl9

nlg Id.

n19 Id. at 474.

In considering Malloy's appeal, the court of appeals
read Donlun as stating a rule of law based on the Alaska
Constitution. n20 The court construed Donlun to mean

that [HN 10] when a statute provides a
greater maximum penalty for a crime
based on specified aggravating factors,
Alaska's guarantees of due process
(Article 1, Section 7) and of trial by jury
(Article 1, Section 11) [and also, when a
felony is charged, Alaska's guarantee of
grand jury indictment (Article I, Section
8)] require us to treat the statute as
creating separate offenses, and to treat the
aggravating factors as elements of the
aggravated form of the offense. The
defendant will not be subject to the
greater maximum penalty unless the
charging document [**12] specifies the
pertinent aggravating factors and the State
proves these aggravating factors beyond a
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reasonable doubt at the defendant's

trial.n21

n20 Malloy, | P. 3d at 1287-89.

n2l Id. at 1288.

Applying this interpretation of Donlun to the case at
hand, the court of appeals concluded that Malloy's parole
restriction was invalid because Malloy had not been
specifically charged and convicted for inflicting
substantial physical torture on her murder victim. The
court expressly recognized that Alaska law ordinarily
empowers sentencing courts "to restrict a defendant's
normal eligibility for parole - or deny it aitoge.her." n22
But t nonetheless reasoned that a mandatory parole
restriction imposed under AS 12.55.125(a)(1)-(3)
"represents a new, harsher [**13] penalty"” n23 than the
usual "maximum penalty" [*953] for first-degree
murder, since the court's earlier case law had defined
"maximum penalty” to mean "the [ninety-nine-year]
maximum term of imprisonment, whether or not the
sentencing judge restricts or denies parole eligibility."

n24

n22 ld. at 1285 (citing AS 12.55.115).

n23 Id. at 1285.

n24 Id. | P. 3d 1266 (footnote omitted)
(citing Capwell r. State, 823 P. 2d 1250, 1256
(Alaska App. 1991)).

After emphasizing that AS 12.55.125(a) "not only
requires sentencing judges to impose the maximum term
[**14] of imprisonment that might have been imposed
under prior law, but ..also effectively requires
sentencing judges to exercise their utmost power ..to
restrict the defendant's parole,” the court of appeals
found that the challenged statute "establishes a separate
maximum penalty for certain offenders convicted of

first-degree murder, a penalty that is harsher than the
maximum penalty specified for other offenders convicted
of this crime." n25 Viewing this finding in light of
Donlun, the court declared that AS 12.55.125(a) violated
Malloy's constitutional rights to an indictment, a jury
trial, and a finding of guilt beyond a reasonable doubt on
the issue of substantial physical torture. n26 The court
thus vacated Malloy's mandatory parole restriction and
remanded the case for resentencing. n27

n25 Id. at 1285.

n26 Id. at 1288, 1290.

[**15]

n27 The court of appeals initially ordered the
superior court to enter an amended judgment with
the parole restriction deleted. Malloy, 1 P. 3d at
1290. But after the state filed a petition for
rehearing pointing out that the sentencing judge
had strongly suggested that she would have
imposed the same parole restriction as a matter of
discretion under AS 12.55.115 even if AS
12.55.125(a)(3) had not applied, the court
amended its mandate to allow the superior court
to exercise its discretion on remand with respect
to Malloy's eligibility for parole. Malloy v. State,
No. A-6873 2000 Alas. App. LEXIS 91 (Alaska
App., June 16, 2000) (order on rehearing).

1), Analysis

When the court of appeals heard Malloy's case and
reached its decision, federal constitutional case law on
point was unsettled and offered no clear resolution as to
whether Malloy had a right to be formally charged with
and convicted of aggravating circumstances such as
those specified [**16] in AS 12.55.125(a)(3) before
being exposed to mandatory maximum term for first-
degree murder. n28 Because Of this uncertainty, the court
of appeals chose to view Donlun as a decision grounded
on the Alaska Constitution; the court thus extended to
Malloy the state constitutional protections that it found
implicit in Donlun. n29

n28 Malloy, | P. 3d at 1285-86 (discussing
the United States Supreme Court's then two most
recent decisions on the issue, Almendarez-Torres
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v. United States, 523 U.S. 224, 140 L. Ed. 2d 350,
118 S. Ct. 1219 (1998), and Jones v. United
States. 526 U.S. 227, 143 L. Ed. 2d 311, 119 S.
Ct. 1215(1999)).

n29 See id. at 1 P. 2d 1287-89.

Less than two months after the court of appeals
decided Malloy, the United States [**17] Supreme Court
ended the federal law's lingering uncertainty by deciding
Apprendi v. New Jersey, n30 a landmark case
interpreting the Fourteenth Amendment's Due Process
Clause to incorporate procedural protections that closely
mirror the protections that Malloy found embedded in the

Alaska Constitution.

n30 530 U.S. 466 (2000).

Specifically, Apprendi holds that, " [HN11J other
than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed statutory
maximum must be submitted to the jury, and proved
beyond a reasonable doubt.” n31 Conversely put,
Apprendi forbids treating as a mere sentencing factor any
aggravating circumstance (apart from a prior conviction)
that "must exist in order to subject the defendant to a
legally prescribed punishment” n32 - or in other words,
"any fact which is essential to the punishment to be

inflicted." n33

n3l Id. at 490.

[**18]

n32 Id. at 499 (Scalia, Justice, concurring).

n33 Id. at 511 (Thomas, Justice, concurring)
(quoting 1 J. Bishop, Commentaries on Criminal
Law § 961. pp. 564-65 (5th cd. 1872)).

[*954] This holding, directly binding on states
under the Fourteenth Amendment, lays to rest any

controversy over the accuracy of the court of appeals's
view that Donlun is grounded on constitutional
principles. The ~court of appeals's explanation of
Donlun's state constitutional roots accords with
Apprendi. And as the state now recognizes,Donlun
accurately presaged Apprendi's holding that aggravating
facts must be charged and proved beyond a reasonable
doubt to the jury when their existence would allow or
require the court to impose a sentence exceeding the
maximum otherwise authorized.

But Apprendi [**19] does not lay to rest the
narrower controversy presented here: whether the court
of appeals correctly applied Donlun to Malloy’s situation
- that is, whether the court of appeals properly concluded
that Malloy's murder sentence - a mandatory maximum
sentence imposed under AS 12.55.125(a)(3) - actually

exceeds the maximum otherwise authorized.

The state correctly points out that, even without
relying on the aggravating circumstances spelled out in
the mandatory sentencing provision, Judge Andrews
could have sentenced Malloy to exactly the same term
that she received under AS 12. 55.125(a)(3) - ninety-nine
years without possibility of parole. Because Judge
Andrews had discretion to impose the same sentence in
any event, the state asserts that AS 12.55.125(a)(l)-(3)
cannot plausibly be construed to mandate any increase in
the potential maximum sentence that might otherwise be
authorized. Therefore, the state reasons, neither Donlun
nor Apprendi precludes treating the aggravating
circumstances listed in paragraphs .125(a)(1)-(3) as
ordinary sentencing factors - and similarly, neither -ase
justifies characterizing the [**20] mandatory sentencing
statute as a substantive law defining a new crime:
aggravated first-degree murder. We agree.

As the court of appeals expressly recognized, the
usual maximum sentence for first-degree murder is
ninety-nine years in prison, and in all such cases
"sentencing judges have the authority under AS
12.55.115 to restrict a defendant's normal eligibility for
parole”; the court nonetheless ruled that " AS
12.55.125(a) establishes a separate maximum penalty
...that is harsher than the maximum penalty specified for
other offenders convicted of (first-degree murder].” n34
The court gave two reasons for holding that AS
12.55.125(a)(3) exposed Malloy to a harsher maximum
penalty even though Judge Andrews could have imposed
the same sentence without invoking the mandatory
sentencing provision: first, AS 12.55.125(a) not only
limits the court's discretion but completely "abolishes the
range of sentences in favor of a fixed 99-year sentence";
n35 second, the mandatory parole restriction that
attaches to a mandatory term imposed under AS
12.55.125(a) [**21] results in a sentence exceeding the
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definition that the court of appeals usually applies to the
term "maximum sentence.” In the court's words:

True, sentencing judges have the
authority under AS 12.55.115 to restrict a
defendant's normal eligibility for parole -
or deny it altogether. But we have
previously held that a defendant receives
a "maximum sentence" if he or she is
sentenced to the maximum term of
imprisonment, whether or not the
sentencing judge restricts or denies parole
eligibility. That is, the mandatory
sentencing provision in the first-degree
statute not only requires
impose the

murder
sentencing judges to
maximum term of imprisonment that
might have been imposed under prior law,
but it also effectively requires sentencing
judges to exercise their utmost power
under AS 12.55.115 to restrict the
defendant's parole.n36

But neither of these reasons supports the conclusion that
AS 12.55.125(a) increases the usual maximum sentence
for first-degree murder in the manner contemplated by
Donlun and Apprendi - that is, by empowering the court
to impose a sentence [**22] harsher than the harshest

sentence otherwise authorized.

n34 Malloy, 1 P. 3d at 1285.

n35 ld. 1 P. 3d 1266

n36 Id. 1 P. 3d 1266 (footnote omitted)
(citing Capwell \ State, 823 P. 2d 1250, 1256

(Alaslea App. 1991)).

[*955] The court's first reason - that AS
12.55.125(a) eliminates all sentencing discretion and
requires the maximum available sentence - bears no
relation to the core concern underlying Donlun and
Apprendi: protecting a defendant from a higher
sentencing range than otherwise possible. In addressing
this concern Donlun and Apprendi recognize that an
increased sentence resulting from a [**23] finding of
statutory aggravating circumstances is not a harsher
maximum sentence than otherwise authorized unless it

falls outside the outer limits of the range of sentences
that the court could otherwise impose. n37

n37 See Apprendi, 530 U.S. at 482; Donlun,
527 P. 2d at 474.

To be sure, any mandatory sentence that entirely
eliminates a judge's sentencing discretion may result in
occasional cases where extraordinary circumstances
might appear to preclude imposing the mandated
sentence without jeopardizing the court's ability to
promote Alaska's constitutional sentencing goal of
reforming the offender in the particular case at hand. n38
But because this kind of constitutional friction implicates
concerns relating to the substantive fairness of a
mandatory sentence in particular factual settings, it has
little to do with the concerns at issue here, which more
narrowly relate to the procedural fairness of "exposing
the defendant to a greater punishment than that [**24]
authorized by the jury's guilty verdict." n39 And as
Donlun emphasized,” [HN12] where a statute proscribes
a single offense and commits a single range of sentences
to the discretion of the sentencing court, aggravating
facts warranting sentences in the upper spectrum of the
range need not be set forth in the complaint or
indictment." n40

n38 [HN 13] See Alaska Const, art. I, § 12:
Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual
punishments inflicted. Criminal administration
shall be based upon the following: the need for
protecting the public, community condemnation
of the offender, the rights of victims of crimes,
restitution from the offender, and the principle of
reformation. Cf. Dancer v. State, 715 P. 2d 1174,
1177-79 (Alaska App. 1986) (discussing the
three-judge sentencing panel's safety-valve
function in the context of a due process challenge
to Alaska's presumptive sentencing system).

n39 Apprendi, 530 U.S. at 494.

[**25]

n40 Donlun, 527 P. 2d at 474; cf. McMillan
v. Pennsylvania, 477 US. 79, 91 L Ed. 2d 67,
106 S. Ct. 2411 (1986) (upholding Pennsylvania's
Mandatory Minimum Sentencing Act).
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Furthermore, [HN 14] a mere possibility of
constitutional friction in occasional, extraordinary cases
does not justify declaring a statute entirely invalid. And
in any event, no realistic danger of any such friction
exists in the present case, for Judge Andrews's
sentencing comments make it abundantly clear that she
firmly believed Malloy's mandatory sentence to be
justified and likely would have imposed exactly the same
sentence even if AS 12.55.125(a)(3) had not made it
mandatory. Hence, the fact that AS 12.55.125(a) left
Judge Andrews no choice but to impose the maximum
sentence lends no support to the court of appeals's
conclusion that the statute exposed Malloy to a sentence
"harsher than the maximum penalty specified for other
offenders convicted [**26] of thi rime." n41l

n4l Malloy. 1 P. 3d at 1285.

The court of appeals's second reason for concluding
that AS 12.55.125(a) exposed Malloy to an increased
maximum sentence was that the court had "previously
held that a defendant receives a 'maximum sentence' if he
or she is sentenced to the maximum term of
imprisonment, whether or not the sentencing court judge
restricts or denies parole eligibility." n42 But the
previous holding referred to in this passage - Capwell v.
State - stands for the narrow proposition that [HNI5]
parole eligibility should be considered irrelevant for
purposes of the rule requiring a sentencing judge to make
an express "worst-offender” finding before imposing a
maximum sentence. n43 Nothing in Capwell suggests
that the rule in Donlun should require courts to deem a
non-parole-restricted maximum term of imprisonment to
be the "maximum sentence"” normally authorized for
first-degree murder. Moreover, if Capwell [**27] did
suggest [*956] this conclusion, then logically Capwell's
definition of "maximum sentence" would apply to both
parts of the Donlun analysis: For if parole is transparent
when we decide what "maximum sentence" attaches tor
murder without AS 12.55.125(a)(1)-(3), why is it not just
as transparent when we decide if a mandatory "maximum
sentence"” under that statute is harsher? »44

n42 Id. (footnote omitted).

n43 823 P. 2d 1250, 1256 (Alaska App.
1991), cited in Malloy, 1 P. 3d at 1285 n. 47.

n44 Alternatively stated, if AS 12.55.US's
general conferral of power to deny parole
eligibility in all first-degree murder cases does
not authorize a "maximum sentence" exceeding a
non-parole-restricted term of ninety-nine years,
then, similarly, AS 33.16.090(b)'s specific
directive to restrict parole for sentences imposed
under AS 12.55.125(a) seemingly would not
cause those mandatory sentences to exceed the
otherwise auth prized "maximum sentence."

[**28]

In reality, of course, a parole-restricted term of
ninety-nine years is undeniably harsher than a ninety-
nine-year term that does not restrict a defendant's
eligibility for discretionary parole. To apply Capwell's
narrow definition of "maximum sentence" in the Donlun
context would thus place form over substance. Both
Donlun and Apprendi preclude this result: they require us
to compare the harshest sentence actually available
before a finding of aggravating circumstances under AS
12.55.125(a) with the actual harshness of the sentence
that is mandated by such a finding: "The relevant inquiry
is one not of form, but of effect - does the required
finding expose the defendant to a greater punishment
than that authorized by the jury's guilty verdict?" n45

n45 Apprendi, 530 U.S. at 494.

Because the actual effect of a mandatory parole
restriction imposed under AS 33.16.090(b) is identical to
that of a parole restriction [**29] imposed at the
sentencing court's option under AS 12.55.115, and
because the optional restriction is independently
authorized, it is immaterial that Capwell would call a
ninety-nine-year non-parole-restricted murder sentence a
"maximum sentence" in a different sentencing context.

We hold, then, that the court of appeals incorrectly
applied Donlun to Malloy’ situation. The mandatory
sentencing provisions of AS 12.55.125(a)(l)-(3) did not
subject Malloy to a greater maximum penalty than was
otherwise authorized.

Malloy nonetheless urges us to expand Donlun
beyond its literal terms and beyond its meaning as
interpreted by the court of appeals. Citing Oregon and
Hawaii case law, n46 Malloy advocates a state
constitutional rule that would require the prosecution to
charge and submit to the jury any aggravating factor that
is "intrinsic" to the commission of the charged offense
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46 P.3d 949, *; 2002 Alas. LEXIS 56, **

and has the effect of narrowing the sentencing court's
range of discretion in any way that disfavors the
defendant. Under this approach, for example, Oregon has
construed its state constitution to prohibit a mandatory
minimum sentence [**30) triggered by intrinsic
circumstances not specifically charged and addressed by

the jury. n47

n46 See State v. Janto, 92 Haw. 19, 986 P.
2d 306, 320 (Haw. 1999); State v. Tafoya, 91
Haw. 261, 982 P. 2d 890 (Haw. 1999); State v.
Wedge. 293 Ore. 598, 652 P. 2d 773 (Or. 1982).

n47 Wedge, 652 P. 2d at 775, 778; cf.
Tafoya, 982 P. 2d at 902 (stating that [HNI6]
"for constitutional purposes, there is no
distinction between extended and mandatory
minimum enhanced sentencing. Both constrain
the discretion of the sentencing judge and fix the
term of incarceration imposed ...as a result of the

conviction.").

But this approach has been considered by the United
States Supreme Court and rejected under the federal
constitution. n48 It also conflicts with Alaska [**31]
cases that deal with minimum and presumptive
sentencing. n49 [*957] The approach finds no support
in the text or history of the Alaska Constitution. And it is
inconsistent with Donlun's statement reaffirming "that
where a statute proscribes a single offense and commits a
single range of sentences to the discretion of the
sentencing court, aggravating facts warranting sentences
in the upper spectrum of the range need not be set forth
in the complaint or indictment." n50 For all these
reasons, we decline to expand the Donlun rule under the
Alaska Constitution to prohibit presumptive or
mandatory sentencing factors as long as those factors
simply guide or limit a sentencing court's discretion
within the existing statutory sentencing range for the

offense at issue.

n48 Apprendi, 530 U.S. at 482 ( [HN17]
when imposing judgment within the sentencing

range prescribed by statute, courts may consider
sentencing factors relating both to the offense and

the offender); see also McMillan v
Pennsylvania, 477 U.S. 79. 91 L Ed. 2d 67. 106
S. Ct. 2411 (1986) (approving mandatory

minimum sentencing law).

[**32]

n49 Notably, the court of appeals has
consistently upheld both presumptive sentencing
and mandatory sentencing statutes as
constitutionally valid. See, e. g., Abdulbaqui v.
State, 728 P. 2d 1211 (Alaska App. 1986)
(affirming enhanced presumptive sentence as
constitutional); Dancer v. State, 715 P. 2d 1174,
1177-79 (Alaska App. 1986) (upholding Alaska's
presumptive sentencing statutes against a due
process challenge); and Huf i\ Slate, 675 P. 2d
268. 273 (Alaska App. 1984) (holding that a six-
year mandatory minimum sentence merely
limited the judge’s discretion within the penalty
range of up to 'wenty years, when the trial court
found that the defendant possessed or used a
firearm during the commission of a felony). More
notably  still. in  Abdulbaqui the court
disapprovingly commented on the approach
adopted in Wedge, observing that the Oregon
decision conflicted with the court of appeals's
ruling in Hufv. State. See Abdulbaqui, 728 P. 2d
at 1220.

[**33]

n50 Donlun, 527 P. 2d at 474.

IV. CONCLUSION

Because AS 12.55.125(a) does not violate Donlun or
Apprendi, we VACATE the court of appeals's order
remanding this case to the superior court for resentencing
and AFFIRM the superior court's sentence as originally

imposed.
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MEMORANDUM OPINION AND JUDGMENT
STEWART, Judge.

*1 Kenneth A. Huskey Jr. pleao no contest to
one count of second-degree sexual abuse of a minor
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and one count of violation of a condition of release.
[FN1] Superior Court Judge Michael L. Wolverton
imposed a 6-year term with 3 1/2 years suspended
on the sexual abuse charge and 90 days for violating
a condition of release. Huskey appeals the
imposition of two conditions of probation.

FN1. AS 11.41.436(a)(2) and AS
11.56.757(b)(2), respectively.

The  State appears toclaim that Huskey cannot
appeal because his objections should be raised with
Judge Wolverton, not this court. A defendant, such
as Huskey, can challenge a probation condition on
the grounds that it is not reasonably related to the
protection of the public or the rehabilitation of the
offender. [FN2] A defendant can also challenge a
probation  condition on the ground that the
sentencing court impermissibly  delegated its
authority, as Huskey does with the second condition
he challenges. [FN3J Therefore, to the extent the
State argues thatwecannot consider Huskey’s
appeal, we reject the argument.

FN2. Roman v. State, 570 P.2d 1235,
1240 (Alaska 1977).

FN3. Williams v. State. 924 P.2d 104,
107-08 (Alaska App.1996); Hester v State,
111 P.2d 217, 219 (Alaska App.1989);
Brezenoff v. State. 658 P.2d 1359. 1363-64
(Alaska App. 1983).

We agree with Huskey that the record before us
does not support the probation condition requiring
him to submit to searches for alcohol and drugs.
The State appearsto concede that the other
challenged condition should be stricken. Therefore,
we will remand the <case and direct Judge
Wolverton to reconsider the probation conditions

Backgroundfacts and proceedings
On November 30, 2002, Huskey, who had recently

turned eighteen years old, took twelve-year-old B.J.
into a bathroom. Huskey placed B.J. on the floor,
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removed his own pants and her pants, and
penetrated BJ.'s vagina with his fingers and penis.
This misconduct led to Huskey's sexual abuse
conviction. Huskey also violated a condition of

release.

The probation condition requiring Huskey to
submit to a search

At sentencing, Huskey objected to any proposed
condition of probation that addressed alcohol or
illegal drug use because he said he had no
demonstrated problem with alcohol or drugs. Judge
Wolverton found that there was no showing of a
nexus between Huskey's crimes and a drug or
alcohol problem.

Special condition of probation no. 7 requires
Huskey to submit to a search by his probation
officer, including a search for alcohol and
controlled substances. [FN4] Huskey argues that we
must vacate that entire condition because Judge
Wolverton did not find a nexus between Huskey's
crimes and an alcohol or drug problem. [FN5]

FN4. The probation condition provides:

The defendant shall submit to a search of
his person, personal property', residence,
vehicle or any vehicle under which he has

control, for the presence of stolen
propertyAveapons/alcohol/ narcotic,
hallucinogenic, stimulant, depressant,

amphetamine, barbiturate or other drugs or
drug paraphernalia.

FN5. Sprague v. State, 590 P.2d 410,
417-18 (Alaska 1979).

For its part, the State claims that the superior court
may have relied on other considerations not
specifically related to alcohol or drugs when it
imposed the condition because the condition
permits a search for more than alcohol or drugs. We
agree W'th this part of the State's argument.

Special condition no. 7 requires HuSKey to submit
to searches for weapons and stolen property. As
shown in the presentence report, Huskey's history of
contacts with the juvenile justice system showed
more than five theft-related contacts and a charge
for attempted robbery. This history' provided a
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reasonable basis for Judge Wolverton to impose a
condition that Huskey submit to searches for stolen
property and weapons. However, Judge Wolverton
found that there was no nexus between Huskey’s
crimes and a potential alcohol or substance abuse
problem. Because the record does net demonstrate
that a search for alcohol or controlled substances
would be related to protection of the public or
Huskey's rehabilitation, that portion of this
challenged probation condition is not supported.

*2 Therefore, w'e direct Judge Wolverton to delete
the provisions of special condition no. 7 that
authorize searches for alcohol and controlled
substances.

The probation condition delegating authority to
the probation officer

Huskey argues that general condition of probation
no. 12 illegally delegates the court's authority' to
impose additional conditions of probation to the
probation officer. fFN6] The State does not oppose
striking this entire probation condition.

FN6. The probation condition provides:
Abide by any special instructions given by
the court or any of its duly authorized
officers, including probation officers of the
Department of Corrections.

We have recognized that there are limitations on a
probation officer's authority. For example, in
Brezenoffv. State [FN7] we ruled that a sentencing
court could not empower a probation officer to set
the amount or terms of restitution because that is an
impermissible delegation of the court's sentencing
authority. [FNS] And in Hester v. State [FN9] we
ruled that a sentencing court could not delegate
authority to order a probationer to complete a
particular rehabilitation program. |FN10] We
reasoned that the probation condition constituted an
illegal delegation of the court's sentencing authority.
[FNT 1]

FN7. 658 P.2d 1359.
FN8. Id at 1363-64.

FNO. |1l P.2d 217.
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FN10. Id. at 218-19. case to Judge Wolverton to reconsider special

condition no. 7, we direct him to reconsider general

FN11. Id. at 219. condition no. 12 as well.

Later, in Williams v. State ~N12] we upheld the Conclusion
probation officer's authority »0 require Williams to

reside in a local residential center. We distinguished We REMAND this case and direct the superior

Williams from Hester because a statute (AS court to RECONSIDER special condition no. 7 and

12.55.100(a)(5)) authoriz J the delegation of this general condition no. 12. On reconsideration, the

responsibility to the probation officer. [FNI13] superior court shall enter findings justifying each
condition as entered The superior court shall

transmit its findings to this court within 75 days.
W'hen those findings are received in this cou»t, each
FNI13./«(. at 107-08. party shall have 30 days to submit simultaneous
memoranda addressing the findings. We retain

FN12. 924 P.2d 104.

It is important to distinguish the sentencing court's jurisdiction.
power to impose conditions of probation from the
probation office"s authority to supervise and
implement conditions of probation. In  the
day-to-day =~ management of probationers, a END OF DOCUMENT
probation officer can implement the conditions by
instructing a probationer in many ways, such as
ordering a probationer to go to certain places at
certain times to fulfill a condition imposed by the
court. Moreover, in this case, the condition requires
Huskey to comply with instructions not just from
the probation officer but from the court, a condition
that Judge Wolverton may have considered

important.

2004 WL 1166366 (Alaska App.)

The States memorandum has not addressed the
extent of a probation officer's authority, whether
derived from common law or granted by statute.
Our supreme court has recognized that probation
officers have common law authority, (FN 14] and
decisions from other jurisdictions recognize that a
probation officer has inherent discretion as long as
the exercise of that discretion does not impinge on a
judicial responsibility—that is, as long as the court
has not improperly delegated its authority to the
probation officer. (FN 15]

FN14. See Soroka v. State, 598 P.2d 69,
71 (Alaska 1979).

FN15. See Greenwood v State, 754 So.2d
158, 160 (Fla.App.20('0); McArthur i
State, |1 S.W.3d 323,334 (Tex.App.1999).

Even so, the State does not oppose striking this
condition. Because we are already remanding the
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Defendant convicted of sexual assault filed
application for postconviction relief, challenging
ertain conditions of his sentence. The Superior
Court, First Judicial District, Juneau, Larry R.
Weeks, J., denied application, and defendant
appealed. The Court of Appeals, Bryner, C.J., held
that: (1) condition requiring  defendant to
"complete" program of sex offender treatment did
not exceed authority granted under statute
authorizing court to require defendants to “comply
with" their treatment plans; (2) statute was not
unconstitutionally vague; and (3) condition
requiring defendant to reside in community
residential center for not more than one year was

valid.
Affirmed.
See also, 859 P.2d 720.

West Headnotes
[1] Mental Health 0=465(1)
257Ak465(1) Most Cited Cases

(Formerly 257AKk447)

Sentencing order requiring defendant to "complete"”
program of sex offender treatment did not exceed
authority granted under statute authorizing court to
require defendants to "comply with" their treatment
plans, as "complete" and "comply with" had to be
construed as synonymous terms AS

12.55.015(a)( 10).

|2] Constitutional Law €=>270(1)
92k270( 1) Most Cited Cases
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|2] Sentencing and Punishment €=>8

350Hk8 Most Cited Cases

(Formerly 110k 1206.1(1))

Use of w'ords "participate in or comply w'ith" in
statute authorizing sentencing judges to order
defendants to “participate in or comply with"
treatment plans did not render statute
unconstitutionally vague; statutory requirement was
readily comprehensible. AS 12.55.015.

3] Criminal Law €=>13.1(1)

11Cxi3.1(1) Most Cited Cases

Statute fails to provide adequate notice only w'hen
il is so imprecise that ordinary' persons of common
intelligence are left to guess at its meaning and are
apt to differ as to its scope.

|4j Criminal Law C=13.1(1)

110k 13.1(1) Most Cited Cases

Mathematical precision is unnecessary to satisfy
requirement that statutes provide fair notice, as
some imprecision in definitions is unavoidable.

|5] Criminal Law 0=13.1(1)

1iOk13.1(1) Most Cited Cases

Lack of bright-line test will not render statute
unconstitutionally vague if, although difficult to
define concretely, statutory requirement is readily
comprehensible.

|6] Sentencing and Punishment 0=1971(2)
350HKkI971(2) Most Cited Cases

(Formerly 110k982.5(2))

Sentencing condition requiring defendant, upon his
eventual release on probation and if requested by
his probation officer, to reside in community
residential center for not more than one year did not
exceed trial judge's statutory sentencing authority.
AS 12.55.100(a)(5).

(7) Constitutional Law €=>75

92k75 Most Cited Cases

|7| Sentencing and Punishment €=1971(2)

35011k 1971(2) Most Cited Cases

(Formerly 110k982.5(2))

Sentencing condition requiring defendant, upon his
eventual release on probation and if requested by
his probation officer, to reside in community'
residential center for not more than one year did not
impermissibly delegate trial court's sentencing
authority to his probation officer or constitute
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impermissible increase in his originally imposed
sentence, and thus was not illegal on its face; statute
expressly authorizes such delegation. AS

12.55.100(a)(5).
*105 Charles W. Williams, Palmer, pro se.

John A. Scukanec, Assistant Attorney General,
Office of Special Prosecutions and Appeals,
Anchorage, and Bruce M. Botelho, Attorney
General, Juneau, for Appellee.

Before BRYNER, c.J, and COATS and
MANNHEIMER, JJ.

OPINION

BRYNER. ChiefJudge.

Charles W. Williams was convicted in 1992 of one
count of sexual assault in the first degree. Superior
Court Judge Larry R. Weeks sentenced Williams to
a term of twenty years with twelve years suspended.
W illiams appealed his sentence to this court,
claiming that it was excessive, and we affirmed.
Williams v State, 859 P.2d 720 (Alaska App. 1993).

In 1995, Williams filed an application for
post-conviction relief in the superior court,
challenging as illegal a provision of his judgment of
conviction that required Williams to "participate in
and complete any sex offender treatment program
offered in prison." Williams later supplemented
his application, challenging as unconstitutionally
vague the statute under which this requirement was
imposed; he also challenged the validity of a
condition of probation requiring him, upon *106
request of his probation officer, to "reside in a
Community Residential Center approved by the
Department of Corrections for a period of time not
to exceed one year."

Judge Weeks denied Williams® application.
Williams appeals, mowing here the claims he
asserted below. We a*. r

[1] In ordering Williams to "participate in and
complete any sex offender treatment program
offered in prison,” Judge Weeks relied on AS
12.55.015(a)( 10), which authorizes  sentencing
judges to "order the defendant, while incarcerated,
to participate in or comply with the treatment plan
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of a rehabilitation program that is related to the
defendant’s offense or the defendant's rehabilitation
if the program is made available to the defendant by
the Department of Corrections [DOC]." Williams
points out that the wording used by Judge Weeks,
which requires Williams to participate in and
"complete" a treatment program, differs from the
wording of the statute, which only empowers the
court to order an offender to participate in and
"comply with" a treatment program. Williams
maintains that, in requiring him to "complete"
treatment, Judge Weeks exceeded the authority
conferred to sentencing ..ourts by AS
12.55.015(a)( 10).

As a practical matter, we see little difference
between the wording of AS 12.55.015(a)(10) arid
the wording used by Judge Weeks in Williams'
judgment. [FNI] Nevertheless, in the interest of
utmost clarity, and in order to avoid even a remote
possibility of misunderstanding in the enforcement
of Williams' judgment, we Isold that the order
requiring Williams to "complete" a program of
treatment must be interpreted as being synonymous
with the statutory wording authc-izing the court to
require Williams to "comply with" his treatment
plan. So construed, the wording of the judgment is
not at odds with AS 12.55.015(a)(l0).

FNI. The problem posed by the different
wording seems more semantic than real.
To the extent that any treatment plan
offered Williams by DOC contemplated
his eventual completion of a rehabilitation
program, completion of the program w'ould
be subsumed within ihe requirement of
compliance. And it a treatment plan
called for Williams' participation in an
ongoing program that had no mandatory’
goals to be completed or that allow-ed
Wi illiams to obtain approval to terminate
treatment at some point short of the
ultimate treatment goal, Williams'
compliance with the requirements of the
plan--that is, his continued participation
while the program remained available and
until termination of treatment w'as
approved--w'ou Id be tantamount to
completion, thereby satisfying the
requirement that Williams "complete" a
program of treatment.
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[2] Wailliams separately contends, however, that
AS 12.55.015 is itself unconstitutionally vague; he
professes to be uncertain as to the meaning of the
words "participate in or comply with." Williams
complains that
the term participate in gives no notice or
information as to what constitutes participation
i.e.; one day, one week, 2 hours daily or what?
The same lack of definiteness and notice applies
to the ambiguous term or comply with [;] what
constitutes compliance? Ambiguously if a
defendant does not participate in then he/she can
obey with a second choice of or comply with.

Williams' complaint is groundless. In authorizing
orders  requiring incarcerated defendants "to
participate in or comply with" the treatment plans of
DOC rehabilitation programs, AS 12.55.015(a)(10)
plainly empowers courts to order participation,
compliance, or both; Williams' judgment expressly
requires both. Wailliams cannot plausibly claim
confusion as to whether he has a choice between
participation or compliance.

[31[4]1[5] Nor can Williams plausibly claim
confusion as to the meanings
"participate  in"and "comply
to provideadequate notice only "when it is so
imprecise that ordinary persons of common
intelligence are left to guess at its meaning and are
apt to differ as to its scope.” Konrad v. State, 763
P.2d 1369, 1379 (Alaska App.1988).

Mathematical precision is unnecessary' to satisfy the
requirement of fair notice; some imprecision in
definitions is unavoidable. Panther v. State, 780
P.2d 386, 390 vAlaska App.1989). The lack of a
bright-line  test will not render a statute
unconstitutionally vague if, "(ajlthough di'ficult to
define *107 concrete!), the statutory requirement ...
is eadily comprehensible.” Id. at 391. [FN2]

FN2. As this court noted in De Nardo v.
State. 819 P.2d 903, 90S (Alaska
App. 1991):

[tj. e fact that people can, in good faith,
litigate the meaning of a statum does not
necessarily (or even usually) mean that the
statute is so indefinite as to be
unconstitutional. The question is whether
the statute’s meaning is unresolvably
confused or ambiguous after it has been

of thestatutory words
with."A statute fails
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subjected to legal analysis. If study of the
statute's wording, examination of its
legislative history, and reference to other
relevant statutes and case law makes the
statute's meaning clear, then the statute is
constitutional.

(emphasis in original).

In the present case, the statutory words
"participate in" and “comply with" must be
interpreted in light of AS 12.55.015(a)(10) as a
whole. In our view, the statutory language as a
w'hole reasonably fixes the parameters defining
participation and compliance. Under AS
12.55.015(a)( 10), the precise level of compliance
and participation required in a given case must be
determined by reference to the “treatment plan”
adopted by the "rehabilitation program™ to which
the defendant is assigned: whatever the treatment
plan requires, the defendant must do. As to
duration, the defendant may be required to continue
participating and complying "while incarcerated,”
that is, throughout the entire term of incarceration
(provided, of course, that the treatment plan calls
for continued participation). But the defendant is
obligated to comply and participate only "if the
program is made available® by DOC. And the
program must be "related to the defendant's offense
or to the defendant's rehabilitation."

Williams' participation and compliance must be
measured by these parameters. At this juncture, we
have been given no reason to believe that either
DOC or the superior court would be inclined to
apply a different standard. Since "the statutory
requirement ... is readily comprehensible,” Panther,
780 P.2d at 391, we find no vagueness problem.

[6] Williams  lastly  challenges a probation
condition that will require him, upon his eventual
release on probation and if requested by his
probation officer, to "reside in a Community'
Residential Center approved by the Department of
Corrections for a period of time not to exceed one
year." Judge Weeks evidently imposed this
condition under the authority stated in AS
12.55.100(a)(5), which states that, while on
probation, a defendant may be required "to
participate in or comply with the treatment plan of
an npatient or outpatient rehabilitation program
specified by either the court or the defendant’s
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probation officer that is related to the defendant's
offense or to the defendant's rehabilitation."

Williams cursorily asserts that one year's residency
in a Community Residential Center [CRC] is
unrelated to any inpatient or outpatient
rehabilitation program, and so does not comply with
the requirements of AS 12.55.100(a)(5). The
record is devoid of any support for this contention.
If Williams' eventual CRC placement is governed
by a treatment plan related to his offense or
rehabilitation--and W illiams has failed to show that
it will not be--we see no reason to conclude that the
placement would fall outside the authority of AS

12.55.100(a)(5).

[71 Williams also maintains that the disputed
probation condition impermissibly delegates the
superior court's sentencing authority to his
probation officer and constitutes an impermissible
increase in his originally imposed sentence.
Wi illiams relies principallyon Hester v. State, 111
P.2d 217, 219 (Alaska App.1989).

But Williams’ case differs markedly from Hester's.

In Hester, the sentencing statute at issue-former
AS 28.35.030(c)-permitted the sentencing court to
order a defendant’s participation in reatment, but
only in a program selected by the court, and for a
term fixed by the court. The sentencing court
failed to designate a specific program for Hester or
to fix a term of treatment; instead, it simply ordered
Hester to "enroll in and satisfactorily complete a
program to be designated by the Kodiak Alcohol
Safety Action Program." Hester was eventually
directed to enroll in a thirty-day residential
treatment  program that was the functional
equivalent of i c-ceration.

*108 We concluded in Hester that the disputed
treatment order amounted to an unauthorized
delegation of the court's sentencing powers. In
addition, because Hester's original sentencing order
did not specifically require him to spend any time in
residential  treatment, weconcluded that the
subsequent directive requiring him to undergo thirtv
days of residential treatment resulted in an
impermissible increase in the originally imposed
sentence. Hester, 111 P.2d it 218-19.

By contrast, the sentencing statute at issue in
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Williams' case--AS 12.55.100(a)(5)--expressly

authorizes the sentencing court to delegate to the
defendant's probation officer the responsibility of
specifying a treatment program. Hence, no
impermissible delegation occurred here.

Moreover, the disputed condition, requiring
Williams to spend up to one year in a CRC
placement upon request of his probation officer,
was specifically imposed by Judge Weeks as part of
the original sentencing order. Should Wailliams
eventually be directed to spend a year in CRC
placement, the directive will neither increase nor
otherwise alter his originally imposed sentence.

Hence, the disputed condition of probation is not,
on its face, illegal.

For the foregoing reasons, the order denying
Wi illiams' application for post-conviction relief is
AFFIRMED.
924 P.2d 104

END OF DOCUMENT
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Court of Appeals of Alaska.

Joseph HESTER, Appellant,
V.
STATE of Alaska, Appellee.

No. A-2843.

July 28, 1989.

Following defendant's no contest plea to driving
while intoxicated, the District Court, Third Judicial
District, Kodiak, Anna M. Moran, Magistrate,
sentenced defendant to 60 days with 40 days
suspended and placed defendant on two-year
probation, imposing condition that defendant
satisfactorily complete program to be designated by
alcoholism organization. Following organization's
recommendation that defendant serve 30 days in
residential alcohol treatment center, defendant
moved to modify sentence and court denied motion.
Defendant appealed. The Court of Appeals,
Coats, J., held that alcoholism organization's
recommendation amounted to enhancement of
defendant’s original sentence in cont mtion of
double jeopardy clause of State Constitution.

Remanded.

West Headnotes
Constitutional Law €=>75
92k7i Most Cited Cases
Double Jeopardy C ~1 121
135Hk 112.1 Most Cited Cases
(Formerly 135HKI 12, 110H63)
In  conjunction with probation condition that
defendant complete program designated by
alcoholism organization, organization's
recommendation that defendant serve 30 days in
residential alcohol treatment center constituted
enhancement of defendant's original sentence in
contravention of double jeopardy clause of State
Constitution; sentencing court was not authorized
to delegate its authority to impose conditions ol
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probation which were functional equivalent of
incarceration. Const. Art. 1, § 9; AS 12.55.025(c>,
28.35.030(c); AS 11.05.040(a) (Repealed).

*218 Kurt M. LeDoux, Kodiak, for appellant.

R. Bruce Roberts, Asst Dist. Atty., Nathan A.
Callahan, Dist Atty., Kodiak, and Douglas B.
Baily, Atty'. Gen., Juneau, for appellee.

OPINION

Before BRYNER. c.J., and COATS and
SINGLETON, JJ.

COATS, Judge.

Joseph Hester pled no contest to driving while
intoxicated, AS 28.35.030. Magistrate Anna M.
Moran sentenced Hester to sixty days with forty'
days suspended and imposed a fine of S1,000 with
S500 suspended. The court also revoked Hester’s
license for one year and placed Hester on probation
for two years. As one of the conditions of
probation, the court ordered that Hester "[cjomply
with the recommendations of alcohol screening."
In an "Order for Alcohol and Assignment" issued at
the time of sentencing, the court more specifically
directed that Hester "enroll in and satisfactorily
complete a program to be designated by the Kodiak
Alcohol Safety Action Program” (Kodiak ASAP).
The Kodiak Council on Alcoholism (KC.A), the
overseer of the Kodiak ASAP, recommended that
Hester serve thirty' days in the Hope House
residential aLohol treatment center. Hester moved
to modify' his sentence on the ground that the KCA's
recommendation constituted an illegal sentence.
The court denied Hester's motion and Hester
appeals from this ruling. We reverse.

On appeal. Hester argues, as he did below, that the
KCA's recommendation of thirty days to serve in
the Hope House amounts to an enhancement of his
original sentence in contravention of the double
jeopardy clause of the Alaska Constitution. See
Alaska Const, art. 1, § 9. Hester relies on Luck v
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State, 609 P.2d 539 (Alaska 1980), to support his
argument. In Lock, the Alaska Supreme Court
concluded that the defendant was entitled to receive
credit against his overall sentence for the time he
spent as a condition of probation in two residential
rehabilitation programs, Family House and Akeela
House. Lock, 609 P.2d at 545. In the court's view,
because the defendant was subject to severe
restraints on his freedom of movement while a
resident in the two programs, he was "in custody"
within the meaning of AS 11.05.040(a). [FNI] Id.
at 546. In reaching its decision, the court noted:

FNI. AS 11.05.040(a) provided as
follows
Computation of term of imprisonment and
stay, (a) When a person is sentenced to
imprisonment, his term of confinement
begins from the day of his sentence. A
person who is sentenced shall receive
credit toward service of his sentence for
time spent in custody pending trial or
sentencing, or appeal, if that detention was
in connection with the offense for which
sentence was imposed. The time during
which the person is voluntarily absent from
the penitentiary, reformatory, jail, or from
the custody of an officer after his sentence,
shall not be estimated or counted as a part
of the term for which he was sentenced.
This statute has been renumbered and
amended, but remains substantially the
same. See AS 12.55.025(c).

We think that under certain circumstances the
restraints imposed as conditions of probation may
be so substartial that the defendant is, in legal
effect, "in custody" although on probation.

Confinement need not be penal in nature to be
custodial. Nor need the defendant be confined to
a prison or jail in order to be "in custody" within
the meaning of AS 11.05.040. Custodial
confinement takes many forms and has been
interpreted to include time spent in a mental
hospital, a juvenile detention center, a diagnostic
center, a hospital, a halfway house, and a hotel

room.

Id at 543-44 (citation and footnotes omitted).

We agree with Hester that the Lock decision
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Page 2

mandates that Hester's case be remanded for
resentencing. Hester's original sentence of sixty
days with forty days suspended requires that Hester
serve twenty days in confinement. If the KCA's
recommendation is followed, Hester's sentence will
include twenty days of imprisonment and thirty
additional days of custodial confinement at the
Hope House, for a total of fifty days of
confinement. We recognize*219 that a court may
impose conditions of probation which are
reasonably related to a person's rehabilitation.
Roman v. State, 570 P.2d 1235, 1240 (A.aska 1977)

However, where, as here, these conditions
severely restrict a defendant's freedom of
movement, they shall be regarded as the functional
equivalent of imprisonment. See Lock, 609 P.2d at

546.

We have previously held that the court may not
delegate its authority to sentence a defendant. See
Brezenoffv. State, 658 P.2d 1359, 1363-64 (Alaska
App.1983) (court may not delegate to probation
officer authority to make decision regarding the
total amount of restitution owed or the terms of
payment). It follows that the sentencing court may
not delegate its authority to impose conditions of
probation which are the functional equivalent of
incarceration. Such a holding is consistent with the
language found i,. AS 28.35.030(c), which slates:
Operating a vehicle, aircraft or watercraft while
intoxicated, (c) Upon conviction wunder this
section .. the court shall order, and a person
convicted under this section shall undertake, fo> a
term specified by the court, that program of
alcohol education or rehabilitation that the court,
after consideration of any information compiled
under (d) of this section, finds appropriate.

(Emphasis added). The statute specifically
provides that the court shall determine both the
program of rehabilitation to be completed by the
defendant and the period of time the defendant must

be enrolled in the program

Accordingly, we conclude that the KCA's
recommendation that Hester serve thirty days in the
Hope House residential alcohol treatment center
constitutes an illegal sentence. The
recommendation resulted from an improper
delegation of the court's sentencing autho ity and, in
effect, amounts to an enhancement of Hester's
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original sentence in contravention of the double
jeopardy clause of the Alaska constitution.

The ~case is REMANDED for resentencing
consistent with this decision. [FN2]

FN2. The state contends this case is not
ripe for review Dby this court because
Hester failed to seek review of KCA's
recommendation with the sentencing court.
The state points out that the court's order,
dated July 24, 1987, specifically states the
following: "If  you object to the
recommendations of the alcohol treatment
agency, you may request that this court
review their recommendations.” We
reject the state's argument. Hester filed a
motion to modify sentence in which he
specifically requested the court to overturn
KCA's recommendation of thirty days to
serve in the Hope House.

11l P.2d 217

END OF DOCUMENT
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658 P.2d 1359
Court of Appeals of Alaska.

Eva B. BREZENOFF, Appellant,
Vv

STATE of Alas'ka, Appellee,
rj. 7117
Feb. 25, 1983.

Defendant, convicted of theft in the first degree, was sentenced by the Superior Court, Fourth Judicial
District, James R. Blair, J., to eight years' imprisonment with four years susEended, and ordered to
make restitution. Defendant apPeaIed. The Court of Appeals, Singleton, J., held that: (1) sentence
was not excessive; (2) worst-offender classification could be predicated on specific offense under
consideration, without regard to defendant’s personal characteristics or prior criminal history; and (3)
trial court did not err in determining total amount of theft victim's loss at time of sentencing hearing,
but Court of Appeals would defer inquiry into defendant's ability to make restitution until such time as
she was releasee from imprisonment.

Affirmed in part, reversed in part, and remanded.

West Headnotes

Il
[1) KevCite Notes

3.50H Sentencing and Punishment
350HIX Probation and Related Dispositions
35QHIX(F) Disposition of Offender
350HkI942 Duration
350HKkI945 k. Relation to Potential or Actual Term of Confinement. Most Cited Cases

(Formerly 110k1208.1(2), 110kI208(l))

In evaluating sentences to determine whether they are excessive, suspended time cannot be
considered nugatory or insignificant.

[2] KevCite Notes

350H Sentencing and Punishment
350HI Punishment in General
350HI(E) Factors Related to Offender
350Hk93 Other Offenses, Charges, Misconduct
350HkI02 k Lack of Significant Prior Record. Most Cited Cases

(Formerly 110kI263, 110kI208(l), 110kI208.1(3))

Where total sentence received by first offender exceeds presumptive sentence for second offender,
but period of actual imprisonment is substantially less, Court of Appeals would conclude that total
sentence met requirement that first offender receive substantially more favorable sentence than
presumptive sentence for second offender; however, where actual period of imprisonment equals or
exceeds presumptive term for second offender, court would require aggravating factors or
extraordinary circumstances to justify additional time, even if it is suspended.
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234 Larceny
-234H Prosecution and Punishment
23411(D) Sentence and Punishment
234k87 Nature and Extent of Punishment
' 234k88 k. In General. Most Cited Cases

Sentence of eight years’ imprisonment, with four years suspended, for first offender convicted of first-
degree theft, was proper, notwithstanding that presumptive sentence for second offender was four
years' imprisonment, in light of trial court's finding that defendant's conduct was among the most
serious proscribed by statute, in that defendai.t stole $140,000 in 133 separate thefts over a period
of nearly one year. AS 11.46.120, 1L 81.250(a)(2), 12.55.155(c)(10); U.S.C.A. Const.Amend. 8.

[4] KeyCite Notes

350H Sentencing and Punishment
350HI Punishment in General
v---350H (D) Factors Related to Offense
, -350Hk66 k. Nature, Degree or Seriousness of Offense. Most Cited Cases

(Formerly 110k986.2(4.1), 110k986.2(4))

Aggravating factor of worst-offender classification could be predicated on specific offense under
consideration, without regard to defendant s personal characteristics or prior criminal history, and
establishment of such factor could be based on comparison of con J'.,ct constituting crime in question
with other conduct which would satisfy elements of the offense. AS 12.55.155(c)(10).

[5] KeyCite Notes

350H Sentencing and Punishment
350HI Punishment in General
» 350HI(E) Factors Related to Offender
350HK90 k. In General. Most Cited Cases

(Formerly 110k986.2(l))

Aggravating factor of worst-offender classification warrants a sentence for first offender equal to or in
excess of presumptive sentence for second offender. AS 12.55.155fcK101.

[6] KevCite Notes

350H Sentencing and Punishment
350HXI Restitution
35QHXHE) Amount
350Hk2160 k. In General. Most Cited Cases

(Formerly 110k986 (1))

Where a person is given a suspended sentence and expected to begin making restitution immediately,
trial judge must comply with statute at sentencing hearing and determine an appropriate amount of

restitution. AS 12755.045(a).

[73 KeyCite Notes
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350H Sentencing and Punishment
350HXI Restitution
350HXKC) Factors Related to Offender
350Hk213 Offender's Ability to Pay
350Hk2134 k. In General. Most Cited Cases
(Formerly 110k986.2(l))

350H Sentencing and Punishment
350HXI Restitution
- 350HXKG) Payment
350Hk2206 k Payment Plan or Schedule. Most Cited Cases
(Formerly 110k990.1, 110k990(l), 110k986.2(l), 110k991)

On inquiry at sentencing hearing into defendant's ability to make restitution, trial judge should
consider defendant's circumstances and determine whether defendant has sufficient assets to pay
restitution in one lump sum; where defendant's assets are insufficient, court should at that time
establish schedule of payments. AS 12.55.045fa. c).

[8] KeyCite Notes

350H Sentencing and Punishment
350HII Sentencing Proceedings in General
« 350HIKE) Presentence Report
350Hk300 k. Use and Effect of Report. Most Cited Cases
(Formerly 110k986.4(l))

While probation officer preparing presentence report can sub”nntially aid the court by interviewing
withesses and determining in advance of sentencing hearing amount of restitution owed, court may
not delegate to probation officer authority ‘o make decision regarding total amount of restitution to
be paid or terms of payment. AS 12.55.045(a, c).

[9J KeyCite Notes

350H Sentencing and Punishment
350HXI Restitution
*350HXICD Proceedings
350Hk2180 k. In General. Most Cited Cases
(Formerly U0k990.1, 110k990(l), 110k991)

Trial court must determine issue of restitution to extent possible at time of sentencing hearing:
victims entitled to restitution must be identified and extent of their recoverable loss established; to
extent that defendant retains proceeds of crime, court should make provisions for recoupment;
defendant's assets should be inventoried and valued prior to any assignment to crime victim; receiver
may be appointed by court in appropriate cases. AS 12.55.045(a).

[KC
[10] KeyCite Notes

350H Sentencing and Punishment
350HXI Restitution
350HXI(C) Factors Related to Offender
350HK?2133 Offender's Ability to Pay
350Hk2134 k. In General. Most Cited Cases
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(Formerly 110k1208.4(2), 110k1208(4))

It is defendant's ability 10 pay restitution after she is released which is material to inquiry
contemplated by statute relating to restitution. AS 12.55_.045(a).

*1360 Dick L. Madson, Cowper & Madson, Fairbanks, for appellant.
James P. Doogan, Jr., Asst. Dist. Atty., Harry L. Davis, Dist. Atty., Fairbanks, and Wilson L. Condon,

Atty. Gen., Juneau, for appellee.
Before BRYNER, C.J., and COATS and SINGLETON, JJ.

OPINION

SINGLETON, Judge.
Eva Brezenoff was convicted of theft in the first degree. AS 11.46.120. Theft in the first degree is a

class B felony. The maximum penalty is ten years' imprisonment. Presumptive terms are respectively
four years' imprisonment for a second felony offender and six years for a third felony offender. AS
12.55.125fdl. She was given a sentence of eight years with four years suspended and ordered to
make restitution *1361 in the amount of $140,000. In sentencing Brezenoff, Judge Blair considered
the sentence he imposed in Karr v. State, No. 4FA-S82-261-Cr. (a case with very similar facts where
a slightly longer sentence was given). Brezenoff appeals contending that the sentence imposed was
excessive and that the requirement that she make restitution was illegal because the court did not
make the inquiry into her ability to pay, as required by AS 12.55.045(a), before determining the
amount of restitution she would have to pay. We affirm the sentence but direct further proceedings
regarding restitution.

Brezenoff was employed by WIC-CA as a part-time bookkeeper from May 1979 until December 1982.
WIC-CA is a nonprofit corporation supported by federal grants which provides social services in the
Fairbanks area. During her employment, Brezenoff discovered that WIC-CA was withholding federal
taxes from its employees' paychecks as required by law but was not remitting the proceeds to the
federal government. Consequently, her employer had built up a substantial fund that was not
earmarked for current expenses. WIC-CA's bank accounts required two signatures to cash checks.
Brezenoff was not authorized to sign these checks. However, her supervisors accomodated her by
giving her a number of checks signed in blank and exercised no control over her subsequent use of
those checks. Brezenoff noted that frequently she would receive multiple invoices from a single billing
source. This practice facilitated Brezenoff's thefts. She would pay the bill with one WIC-CA check. She
would in addition list a separate check for each additional invoice in the check register and make each
additional check payable to herself. The typical amount of each check was $1,249.22, an amount
equal to her monthly salary. Using this procedure, Brezenoff succeeded in embezzling $141,025 from
WIC-CA during her employment there. When the police learned of the embezzlement and confronted
Brezenoff, she confessed and turned over evidence of her crimes.

Brezenoff was thirty-one years old at the time of sentencing. She has no adult or juvenile criminal
record so she was not subject to presumptive sentencing. She has been steadily employed and has no
dependants. She explains her crime as necessary Ic supply her cocaine use which she alleges
amounted to four to five grams per day and cost over $120,000 during the period in question. She
testified that she was happy she was caught and suffered remorse. She indicated that she was
addressing her drug dependency and had obtained counseling. The probation officer recommended a
brief period of incarceration followed by a period of probation during which Brezenoff should attempt
reasonable restitution.

The trial court carefully considered the sentencing standards set out in State v. Chancy, 477 P.2d 441
(Alaska_1970). He considered the chances of Brezenoff's rehabilitation fair to good. He felt isolat'C"1
was necessary only to aid in her rehabilitation. He emphasized individual and general deterrence ,'d
affirmation of community norms. Finally, he concluded that Brezenoff was a professional criminal, i.e.,
that she relied primarily on her thefts for her support during the almost one year she was stealing
and that she was a worst offender based on the total amount taken. He stressed that Brezenoff had
engaged in 133 separate act of theft evidenced by the checks she had issued to herself without
authorization. The sentence (euuired Brezenoff to spend four years in prison and upon her release to
make restitution in the am >unt of $140,000. The court also directed Brezenoff to transfer all of her

assets to her victim.
Brezenoff argues that the sentence was excessive. She points to the Alaska Supreme Court decision
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in Leuch v. State. 633 °.2d 1006 (Alaska 1981). where the court held that those convicted of
nonviolent crimes shou.d ordinarily receive sentences not requiring more than nominal Incarceration
{i.e., sixty days or 'ess to serve), in the absence J proof of past failures on probation *1362 and
that the total sentence including suspended time must be considered in reviewing a sentence for
excessiveness. In addition, she argues that the supreme court has counseled lenience in past
decisions dealing with embezzlement. She points to Amidon v. State. 565 P.2d 1248 (Alaska 1977),
where the court reversed a sentence of three years to serve holding that an appropriate sentence for
embezzlement should not exceed one year where two defendants stole $63,000 from one of the
defendant's sixty-two-year-old disabled mother. Finally, she points to our decision in Austin v. State.
627 P.2d 657 (Alaska App.1981), where we held that normally a first offender should receive a
substantially more favorable sentence then the presumptive sentence for a second offender.

ra g |
[ {23_ This is Brezenoff's first feiony offense. Her total sentence of eight years with four

years suspended exceeds the presumptive term for a third felony offender (six years), and her period
of actual imprisonment is equal to the presumptive term for a second felony offender (four years).
While it is true that in evaluating sentences, suspended time cannot be considered "nugatory or
insignificant,” Leuch v. State. 633 P.2d 1006, 1010 (Alaska 1981), we recently held that, in applying
Austin the primary focus will be on the period of actual imprisonment in determining whether a first
offender received a more severe sentence than she would have received had she been a second or
third offender subject to presumptive sentencing. Tazruk v. State, 655 P.2d 788 (Alaska App,1982).
Where the total sentence received by a first offender exceeds the presumptive sentence for a second
offender but the period of actual imprisonment is substantially less, we will conclude tha! the total
sentence meets the Austin requirement of a substantially more favorable sentence for the first
offender. Connors v. State. 652 P.2d 110 (Alaska App.1982) (sentence of three years with two years
suspended was affirmed for first offender convicted of negligent homicide, a class C felony. The
presumptive term was two years for a second felony offender; no aggravating factors were found.
[FNI]) Where, however, the actual period of imprisonment equals or exceeds the presumptive term
for a second offender, we will require aggravating factors or extraordinary circumstances to justify
additional time even if it is suspended. Sears v. State, 653 P.2d 349. 350 n. 2 (Alaska App.1982)
(sentence of five years with three years suspended reversed for first offender convicted of negligent
homicide. The presumptive term was two years and no aggravating factors were found; held that the
sentence could not exceed two years unless a portion of the two years was suspended).

FNI. In such cases, while the Austin rule is inapplicable, we must nevertheless evaluate
the total sentence including suspended time to determine if it is clearly mistaken. Leuch.
633 P.2d at 1010: Andrews v. State. 552 P.2d I1SO. 152 and 154 n. 11 fAk <a 19761.

Brezenoff received a period of actual imprisonment equal to the presumptive for a second felony

offender and in addition received suspended time. In order to affirm this sentence, our decisions
require the presence of aggravating factors or extraordinary circumstances in the record in order to
insure that Brezenoff received a more favorable sentence than she would have received as a second

felony offender committing the same crime under the same circumstances.

[3] E3 We are satisfied that the trial court’s decision in this case is in accord with the authorities
cited. While no violence was involved, the trial court properly found that Brezenoff's conduct was
among the most serious conduct prescribed by the statute. AS 12,55.:155(c)(10). Theft is a class B
felony if the amount stolen exceeds $25,000. A class B cffense characteristically involves an
aggravated offense against property. AS 11,81,250(a)(2). The amount stolen ($140,000), the
number of separate thefts constituting the offense (133) and the duration of the offense (almost one
year) serve *1363 to establish this case as among the most serious prescribed by AS 11.46.120 and
therefore serve to distinguish it from prior cases in which substantial sentences for embezzlement
were disapproved. Cf. Huff v. State. 598 P.2d 928 (Alaska 1°79) (Huff embezzled $6,500 while acting
as a fiduciary in the course of a business transaction. His offense would be a class C felony under
current law. Three-year sentence affirmed but a concurrent five-year sentence for perjury reduced to
three years); Stone v. State, 598 P.2d 72 (Alaska 1979) (four years to serve affirmed. Defendant
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stole $7,000 while on probation for prior embezzlement in which she had stolen $78,000); Andrews V.
State. 552 P.2d 150 fAlaska 1976) (young first offender stole $28,301.51 from her employer and
received a sentence of ten years with five years suspended. The supreme court criticized the
adequacy of the findings and remanded but did not approve or disapprove the sentence). With the
exception of Andrews, whose theft would barely qualify as a class B felony under existing law, and
Amidon, who committed one theft amounting to approximately three times the jurisdictional amount
for a class B felony, Leuch and the oth<_ defendants mentioned all committed what would be class C
felonies under existing law. Brezenoff committed an aggravated class B felony. Other things being
equal, one who commits a class B felony should receive a more severe sentence than one who

commits a class C felony.

[4] n [ 51 ra Brezenoff argues that a worst offender classification cannot be predice'ed on the
offense itself without regard to a defendant's prior history of criminal behavior, at least where the
offense under consideration is a property crime rather than a crime of violence. See, e.g.,, Chappell v.
State, 592 P.2d 1218, 1221 n. 5 (Alaska 1979) (violation in aggregate would warrant a finding that
defendant's offenses were among the worst violations of statute but Mrs. Chappel's record as a
devoted mother with no prior convictions prevents characterizing her as a worst offender subject to a
maximum sentence). State v. Wortham. 537 P.2d 1117. 1120 fAlaska 1975) (discussing criteria for
determining worst offenders under prior law). Cf. Hoover v. State, 641 P.2d 1263 (Alaska App. 1982)
(nature of offense standing alone may establish worst offender classification. Hoover was convicted of
first degree murder). Brezenoff overlooks AS 12.55.155(c)(10). This statute became effective after
Chappell and Wortham were decided. AS 12.55.155(r)(10) stresses the conduct involved in the
specific offense under consideration rather than the personal characteristics of the offender and
requires comparison of the conduct constituting the crime in question with other conduct which would
satisfy the elements of the offense. This aggravating factor does not require a comparison of the
defendant to other potential defendants committing the offense. If established, it warrants a sentence
for a first offender equal to or in excess of a presumptive sentence for a second offender. A finding
that Brezenoff's conduct satisfied the requirements of AS 12.55.155(c)(10) was not clearly mistaken.

16] [7] — Brezenoff's final argument is that the trial judge did not conduct an inquiry into he;
ability to make restitution before ordering her to pay restitution. AS 12.55.045fal. We agree with
Brezenoff that where a person is given a suspended sentence and expected to begin making
restitution immediately, the trial judge must comply with the statute at the sentencing hearing and
determine an appropriate amount of restitution. He should consider the defendant's circumstances
and determine whether the defendant has sufficient assets to pay the restitution in one lump sum.
Where the defendant's assets are insufficient, the court should at that time establish a schedule of

payments. AS 12.55.045(d).

[8] & While the probation officer preparing the presentence report can substantially aid the court
by interviewing witnesses and *1364 determining In advance of the sentencing hearing the amount
of restitution owed, the court may not delegate to the probation officer authority to make a decision
regarding the total amount of restitution to be paid or the terms of payment.

£9]_ Finally, the trial court must determine the issue of restitution to the extent possible at the
time of the sentencing hearing. Victims entitled to restitution must be identified and the extent of
their recoverable loss established. To the extent that the defendant retains the proceeds of her crime,
the court should make provisions for recoupment. The court should not entei a general order
assigning all of the defendant’s assets to her victim without inventorying those assets and valuing
them. Of course the court has the authority to appoint a receiver in an appropriate case and may use

the probation officer for this purpose if he or she agrees.

m
1101 In this case, Brezenoff was sentenced to a substantial period of imprisonment. She must

win her freedom and establish herself in the community before she may realistically be expected to
begin paying restitution. It is her ability to pay restitution after she is released which is material to
the inquiry contemplated by AS 12.55.045(a). We therefore find no error in the trial judge's decision
to determine the total amount of the loss caused to th"lvictim by Brezenoff's conduct at this time but
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defer the inquiry required by AS 12.55.045 until she is released. Cf. AS 12.55.Q jlfc) (the court may
order modification of the amount of restitution ordered or of the terms of payment at any time if the
defendant's inability to pay is established).

We disapprove, however, the court's order assigning all Brezenoffs assets without first inventorying
and valuing them. On remand, the court should hold the necessary hearings to put this aspect of its
order into operation. If the parties agree on the assets to be assigned and the value to be deducted
from the restitution owed, the matter may be handled by stipulation. If there is disagreement, a
further hearing may be necessary.

The sentence of the superior court is AFFIRMED in part and REVERSED in part and the case
REMANDED for further proceedings regarding the issue of restitution consistent with this decision.

Alaska App.,1983.
Brezenoff v. State
658 P.2d 1359
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