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FISCAL NOTE

Fiscal Note Number

STATE OF ALASKA
BUI Version: HB 353

2006 LEGISLATIVE SESSION
() Publish Date:

Revision Date/Time (Note if correction): Dept. Affected:
Alaska Court System

Title Sentencing for Sexual~5ffenses "RDU
"Component Trial Courts

Sponsor Representatives Neuman and Lynn
Requester "Component No.

Expenditures/Revenues (Thousands of Dollars)

fiote: Amounts do not Indude inflation unless otherwise noted below.
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Land & Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING # . . . .

ICAPITAL EXPENDITURES I

ICHANOE INREVENUES ( ) |

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1J37 GF/Mental Health
Other (Spoctfy Type-Oo not abbreviate)
TOTAL * : ‘ * . .

Estimate of any current year (FY2006) cost: 0.0
Mark this box (X) If funding for this LIl Is Included Inthe Governor's FY 2007 budget proposal:

POSITIONS

Full-time

Part-time

Temporary I

ANALYSIS:  (Attacha separate page ifnecessity)

House Bill 353 significantly increases the presumptive sentances for those convicted of sexual offenses. Itis
likely that the longer sentences will Increese a defendant's willingness to go to trial. Although the additional
costs associated with those trials will fiscally impact the court system, the extent of the impact is too

speculative to support s fiscal note.

Phone 463-4750
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Alaska State Capitol 600 E. Railroad Avenue
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Representative. Mark. Neuman@legis.state.ak.us

Fax: (907) 465-4822

Representative Mark A. Neuman
District 15

House Bill 353
Sentencing For Sexual Offenses
Sponsor Statement

HB 353 will effectively double the present p sumptive sentencing of all sexual assault
offenses against minors, resulting in a clear message of zero-tolerance to anyone
contemplating or involved in this most egregious act against the most vulnerable
members of our society. This legislation establishes a minimum sentence of 24 years for
those who commit an Unclassified Sexual Offense with a weapon or cause bodily injury,
even when it’s a first time felony offense. HB 353 introduces periodic polygraph testing
for sex offenders on probation, which will give the Department of Coirections an
additional tool to identify potential repeat offenders before another child is victimized.

With the amount of sexual assault crimes on the rise in Alaska and increasing numbers of
Alaskans speaking out, it is time to toughen our laws. Other states have enacted, or are in
the process of enacting, laws with stiffer penalties for those who commit such heinous
crimes. Alaska should be first in the nation in protecting our children from sexual

predation, not first in the rate of sexual assault.

According to the Federal Bureau of Investigation Uniform Crime Report (UCR), Alaska

has the highest per capita rate of reported rapes ("rapes” in this case refer to child sexual
abuse as well as adult assaults). Alaska's per capita rape rate is nearly 71% greater than

that of the next highest state.

According to the “Kilpatrick Rape in America Report (1992)” reporting of these cases is
as low as 16%. Arrest rates are also low, with as few as 27% of reported crimes resulting
in arrest (Snyder 2000). Alaska has 4300 registered sex offenders in communities
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statewide. These Figures 'ead us to conclude that the number of actual sex offenders in
Alaska is no doubt significantly higher.

While there is no record of any treatment or therapy having significant effects on sex
offender recidivism rates (SOTEP Report, 1995), there are steps we can take to reduce
repeat offenses. Longer sentences will ensure that the most dangerous offenders are kept
away from our children. Regular polygraph testing for all sexual offenders has proven to
have an effect on sexual behavior. Supervision of offenders with polygraph tests leads to
69% compliance with probation requirements, while supervision without polygraph tests
leads to a 26% compliance rate (Abrams and Ogard, 1986). Requiring a probation period
as part of a sentence, along with manda '.ng regular polygraph tests will make our State
safer, and reduce the numbers of sexual assault over time.

This legislation is imperative to changing our position as the number one state in the nation for sexual
assault and sexual abuse and providing a safer place for our residents. 1urge your support.
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CS FOR HOUSE BILL NO, 353( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FOURTH LEGISLATURE - SECOND SESSION

Offered:
Referred:

Sponsor!*): REPRESENTATIVES NEUMAN AND LYNN, Elkins, McGuire, Stoltze, LeDoux

ABILL
FOR AN ACT ENTITLED

24-1.S1449\G
Luckhaupt
2/2/06

'An Act relating to sentences for sexual offenses; relating to polygraph examinations for

ex offenders; and providing for an effective date."

Ie IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 As 12.55.100 is amended by adding a new subsection to read:

()

While on probation and as a condition of probation for a sex offense, the

defendant shall be required to submit to regular periodic polygraph examinations. In

this subsection, "sex offense"” has the meaning given in AS 12.63.100.

* Sec. 2. AS 12.55.125(i) is amended to read:

(i) A defendant convicted of

(1)

sexual assault in the first degree or sexual abuse of a minor in the

first degree may be sentenced to a definite term of imprisonment of not more than 99

years and shall be sentenced to a definite term within the following presumptive

ranges, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction and does not

-1-
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involve circumstances described in (B) of this paragraph, 16 t0 24 [FIGHT TO

12] years;
(B) if the offense is a first felony conviction and the defendant

possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the offense, 24 t0 32 [12 TO 16] years;
(C) if the offense is a second felony conviction and does not

involve circumstances described in 03) of this paragraph, 30 to 40 [15 TO 20]

years;
03) if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 40 to 60 [20 TO 30]

years;
(E) if the offense is a third felony conviction and the defendant

is notsubject to sentencing under (F) of this paragraph or (/) of this section, 50

to 70 [25 TO 35] years;
(F) if the offense is a third felony conviction, the defendant is

notsubject to sentencing under (/) of this section, and the defendant has two

prior convictions for sexual felonies, 60 to 80 [30 TO 40] years;
(2) attempt, conspiracy, or solicitation to commit sexual assault in the

fir' degree or sexual abuse of a minor in the first degree may be sentenced to a
definite term of imprisonment of not more than 99 [30] years and shall be sentenced to

a definite term within the following presumptive ranges, subject to adjustment as

provided in AS 12.55.155 - 12.55.175:
(A) if the offense is a first felony conviction and does not

involve circumstances described in (B) of this paragraph, 10 to 16 [FIVE TO

EIGHT] years;

(B) if the offense is a first felony conviction, and the defendant
possessed a firearm, used a dangerous instrument, or caused serious physical
injury during the commission of the offense, 20 to 28 [10 TO 14] years;

(C) if the offense is a second felony conviction and does not

involve circumstances described in (D) of this paragraph, 24 to 32 [12 TO 16]

years;

-2-
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(D) if the offense is a second felony conviction and the
defendant has a prior conviction for a sexual felony, 30 to 41 [15 TO 20]
years;

(E) if the offense is a third felony conviction, does not involve
circumstances described in (F) of this paragraph, and the defendant is not
subject to sentencing under (/) of this section, 30 to 50 115 TO 25] years;

(F) if the offense is a third felony conviction, the defendant is
not subject to sentencing under (/) of this section, and the defendant has two
prior convictions for sexual felonies, 40 to 60 [20 TO 30] years;

3) sexual assault in the second degree, sexual abuse of a minor in the
second degree, unlawful exploitation of a minor, or distribution of cliild pornography
may be sentenced to a definite term of imprisonment of not more than 60 [20] years
and shall be sentenced to a definite term within the following presumptive ranges,
subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(A) if the offense is a first felony conviction, four to eight
[TWO TO FOUR] years;

(B) if the offense is a second felony conviction and does not

involve circumstances described in (C) of this paragraph, 10 to 16 [FTYE TO

EIGHT] years;
(C) if the offense is a second felony conviction and the

defendant has a prior conviction for a sexual felony, 20 to 28 [10 TO 14]

years;
(D) if the offense is a third felony conviction and does not

involve circumstances described in (E) of this paragraph, 20 to 28 [10 TO 14]

years;
(E) if the offense is a third felony conviction and the defendant
has two prior convictions for sexual felonies, 30 to 40 [15 TO 20] years;
(4) sexual assault in the third degree, sexual abuse of a minor in the

third degree, incest, indecent exposure in the first degree, possession of child

pornography, or attempt, conspiracy, or solicitation to commit sex tl assault in the

second degree, sexual abuse of a minor in the second degree, unlawfu exploitation of

3 CSHB 353{ )
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a minor, or distribution of child pornography, may be sentenced to a definite term of

imprisonment of not more than 30 [10] years and shall be sentenced to a definite term

within the following presumptive ranges, subject to adjustment as provided in

AS 12.55.155- 12.55.175:
(/\) ifthe offense is a first felony conviction, two to four [ONE

TO TWO] years;
(B) if the offense is a second felony conviction and does not

involve circumstances described in (C) of this paragraph, four to 10 [TWO TO

FIVE] years;
(C) if the offense is a second felony conviction and the

defendant has a priorconviction for a sexual felony, sixt0 12 [THREE TO

SIX] years;
(D) if the offense is a third felony conviction and does not

involve circumstancesdescribed in (E) of this paragraph, six to 12[THREE

TO SIX] years;
(E) if the offense is a third felony conviction and the defendant

has two prior convictions for sexual felonies,12 t0 20[SIX TO  10]years.

| *Sec. 3. AS 33.16.150(a) is amended to read:

(@) As a condition of parole, aprisoner released onspecial medical,

discretionary, or mandatory parole

(1) shall obey all state, federal, or local laws or ordinances, and any

court orders applicable to the parolee;

(2) shall make diligent efforts to maintain steady employment or meet
family obligations;

(3) shall, if involved in education, counseling, training, or treatment,

continue in the program unless granted permission from the parole officer assigned to

the parolee to discontinue the program;

(4) shall report
(A) upon release to the parole officer assigned to the parolee;

(B) at other times, and in the manner, prescribed by the board

or the parole officer assigned to the parolee;

4
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(5) shall reside at a stated place and not change that residence without

notifying, and receiving permipsion from, the parole officer assigned to the parolee;

(6) shall remain within stated geographic limits unless written

permission to depart from the stated limits is granted the parolee;

(7) may not use, possess, handle, purchase, give, distribute, or

administer a controlled substance as defined in AS 11.71.900 or under federal law or a
drug for which a prescription is required under state or federal law without a
prescription from a licensed medical professional to the parolee;

(8) may not possess or control a firearm; in this paragraph, "firearm"
has the meaning given in AS 11.81.900;

(9) may not enter into an agreement or other arrangement with a law
enforcement agency or officer that will place the parolee in the position of violating a
law or parole condition without the prior approval of the board,;

(10) may not contact or correspond with anyone confined in a
correctional facility of any type serving any term of imprisonment oi <felon without
the permission of the parole officer assigned to a parolee;

(11) shall agree to waive extradition from any state or territory of the
United States and to not contest efforts to return the parolee to the state;

(12) shall provide a blood sample, an oral sample, or both, when
requested by a health care professional acting on behalf ofthe state to provide the
sample or samples, or an oral sample when requested by a juvenile or adult
correctional, probation, or parole officer, or a peace officer, if the prisoner is being
released after a conviction of an offense requiring the state to collect the sample or
samples for the deoxyribonucleic acid identification system under AS 44.41.035"

(13) from a conviction for a sex offense shall submit to regular
periodic polygranh examinations; in this paragraph, "sex offense" has the

meaning given in AS 1263100

1Sec. 4. Sections 1and 3 of this Act take effect July 1, 2007.
Sec. 5. Exceptas provided in sec. 4 of this Act, this Act takes effect immediately under

01.10.070(c).
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Legislative Research Report

December 15,2005 Report Number 06.060

Florida's “Jessica’s Law” and Alaska Laws Relating to Sex
O ffenders

Prepared for Representative Mark Neuman

By Becky Taylor, Legislative Analyst
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You asked how Florida’s recently enacted “Jessica’s Law" compares with Alaska law.
S ummary

"Jessica’'s Law" differs from Alaska law primary in the areas of sentencirg, monitoring, and
registration requirements for sex offenders. ~ne ,rlorida law mandates increased research and
data sharing capabilities, which exceed these of Alaska. We provide an overview of how

Jessica’s law compares with Alaska law in Table 1

907-465-3991 Alaska Legislature State Capitol

907-465-3908 (fax) Legislative Research San/ices Juneau. AK 99801
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Overview of “Jessica’s Law

In Ma'< of 2005, Governor Jeb Bush signed House Bill 1877, known as the Jessica Lunsford Act,
which amended a number of Florida statutes related to sex offenders. The hill, which passed
unanimously in both the Senate and the House, was developed after a convicted sex offender
was charged with the kidnapping and murder of nine-year old Jessica. Although other recent sex
offender legislation has focused on punishing repeat offenders more harshly, the Jessica
Lunsford Act imposes stringent sentencing and monitoring requirements on first-time sex
offenders. By incarcerating offenders for longer periods of time and monitoring them more
closely after they are released, supporters of the law hope to prevent offenders from having the
opportunity to commit more crimes and create more victims.

The new Florida law establishes a sentence of 25 years to life imprisonment for sex offenders
convicted of lewd and lascivious molestation when victims are under the age of 12. If released,
these offenders are required to participate in lifetime active monitoring using Global Positioning
System (GPS) technology, which allows law enforcement officers to determine their location at
any time.1 'Jessica s Law" also significantly increases the use of electronic monitoring in Florida
to track other sex offenders under community supervision.2

The Jessica Lunsford Act provides for the following:

¢ Increasing the penalty for lewd and lascivious molestation of a child to life in
prison or a split sentence of a mandatory minimum 25-year prison term,
followed by lifetime supervision with electronic monitoring.

¢ Increasing, from 20 to 30 years, the period of time before a sexual oredator is
allowed to petition to have the sexual predator designation removed.

¢ Increasing sexual predator/offender registration and reporting requirements.

¢ Making status as a sexual predator an aggravating factor that may influence
whether a criminal is sentenceo to the death penalty in capital cases,

+ Designating failing to re-register as a sexual offender/predator, or harboring
or assisting a sexual predator/offender, a third degree felony.

¢ Requiring those already convicted of sex crimes to have electronic
monitoring for the remainder of their probation.

¢ Requiring all county misdemeanor probation officials to search the sexual
offender registry when a new offender is assigned to them.

¢ More than $11 million in added funding fcr sex offender management:

" We include, as Attachment A, the following Florida Statutes which relate to sentencing and electronic monitoring.
FS 775 082(3)(a). FS 800.04(5Xb), and FS 948 012(4).

JWe include, as Attachment B, "House of Representatives Staff Analysis of HB 1877 CS," which explains provisions
of the bill in greater detail. This analysis piovides useful insight into the legislation; however, a few smaMmodifications,
such as date changes, were made in the enacted version of the hill.
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may not be sentenced to a definite term of imprisonment of more
than 20 years.

¢ Sexual assault in the third degree, incest, Indecent exposure in
the first degree, possession of child pornography, or attempt,
conspiracy, or felicitation to commit sexual assault in the
second degree, sexual abuse of a minor in the second degree,
unlawful exploitation ot a minor, or distribution of child
pornography—1 to 2 years. The defendant may not be sentenced
to a definite term of imprisonment of more than 10 years.7

In Alaska, most prisoners are eligible for “good time", which allows them to serve the last third of
their sentence on parole instead of in prison. In 2003, Senate Bill 85 (ch 9C SLA 2003) modified
AS 33.20.010 to include repeat felony sex offenders on the list of prisoners not eligible for a good
time deduction. Due to this legislation, repeat sex offenders are spending more time in jail. As
Portia Parker, deputy commissioner of the Detriment of Corrections, notes, incarceration is the
only thing that really guarantees public safety.® According to Ms. Parker, most repeat offenders
still serve ten years on probation after they complete their full sentence. This is in line with the
recommendation from the National Center for Missing and Exploited Children and the Office of
Juvenile Justice and Delinquency Prevention that states do not allow release without

supervision.9

Aggravating Circumstances in Sentencing

Florida law designates individuals who commit multiple or particularly severe sexual crimes as
‘sexual predators.” *“Jessica's Law" added status as a current or former registered sexual
predator to the list of aggravating circumstances that can be considered when sentencing an
individual convicted of a capital felony to the death penalty. Alaska law contains no provision for
capital punishment, and therefore Alaska law does not contain a comparable list. Neither Florida
nor Alaska include status as a sexual predator or sex offender on the list of aggravating
circumstances in cases not involving a capital offense.10

7We include, as Attachment D. Alaska Statute 12.55.125, which relates to sentencing for felonies.

' Personal communication from Portia Parker, deputy commissioner, Alaska Department of Corrections. Ms. Parker
can be reached at (907) 269-7397.

" We include, as Attachment E, "A Model State Sex-Offender Policy,” National Center for Missing and Exploited
Children and the Office of Juvenile Justice and Delinquency Prevention, 2003, p. 6.

1"Sex offender’ is the only designation applied to perpetrators of sexual violence in Alaska. We include, as
Attachment F, FS 921.141 and FS 921.0016, and as Attachment G, AS 12 55.155, relating to aggravating and mitigating

circumstances.
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Electronic Monitoring in Florida under “Jessica’s Law"

‘Jessica's Law" requires life-time active electronic monitoring oi defendants convicted of lewd and
lascivious molestation whose crimes occurred after July 1, 2005.15 The law also expands the use
of electronic monitoring for sex offenders released under the conditional release program,
community control, and probation.16 The new law includes the following requirements:

¢ All offenders designated as sexual predators, as well as all adult offenders
convicted of certain sex crimes that took place on or after September V,
2005, and that involved victims 15 years of age or younger and an offender
18 years of age or older, must be under electronic monitoring for the duration

of their conditional release (FS 947.1405(10]).

¢ Ifar "dividual designated as a sexual offender or sexual predator due to
unlawful sexual activity involving a victim 15 years of age or younger and an
offender 18 years of age or older nas his or her probation or community
control revoked due to a violation, the court must order electronic monitoring
as a condition of the subsequent term of probation or community control (FS

948.063).

¢ In carrying out a court or commission order to electronically monitor
probationers, community controllees, or conditional releasees who have
current or prior convictions for violent or sexual offenses, the department
must use a system that actively monitors and identifies the offender’s
location and reports or records the offender's presence near or within a crime
scene or in a prohibited area, or the offender's departure from specified

geographic limitations (FS 948.11(6]).

¢ Al offenders who are placed on probation or community control for crimes
that took place on or after September 1, 2005 must be placed under
electronic monitoring as a condition of their probation or community control
supervision if they are designated as sexual predators, or have ever been
convicted of certain sex crimes involving victims 15 years of age or younger
and an offender who is 18 years of age or older (FS 948.30(3]).

In order to allow for the implementation of these provisions, Florida Statute 943.04352 was
created to require probation service providers to search the sex offender/predator registry
whenever they place an individual on misdemeanor probation.

S FS 948.012(4).

" In Flonda, the conditional release program requires inmates convicted of repeated violent offenses or designated
as sexual predators to be released under close supervision as they near the end of their sentence (“House of
Representatives,* p. 5, see Attachment B). As denned in FS 948.001, community control refers to supervised custody in
the community in which an offender's behavior or location is restricted, and probation is a form of community supervision
requiring specified contacts with parole and probation officere along with other conditions.

T’'The provisions listed above reflect the changes made by Jessica's Law; however, Florida Statute 948.30 Includes
a number of additional terms and conditions of probation or community control for certain sex offenders that may be
different from the conditions of community supervision in Alaska.

December 16,2005— Page 7
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Sex uffender Registration Laws in Floridaand Alaska

Florida law designates an offender as either a 'sex offender* or “sexual predator* depending on
the crime and when it was committed. An individual who commits any listed sex QTT€NSE WNO IS
being released from the sanction imposed for the crime after October 1,1997, or WNO Ic currenty
under the custody or control of the Florida Department of Corrections will be deSIgnated as a Sex
offenuar. The court can designate an individual as a sexual predator ifthe person IS CONVICted of
either one first-degree felony sex crime, or two second degree felony sex CIIMES, WNICN Were
committed on or after October 1, 1993. Jessica's Law removed language tha; require the two
second degree felony sex crimes to have been committed within a ter year period ,11OICET 101 N
individual to qualify for the sexual predator designation. In addition, as of July 1, ."004, anyone
civilly committed under the Florida Jimmy Ryce Sexually Violent Predator Act MUI,< also reglster

as a sexual predator.D

In Florida, sexual predators and offenders are generally required to maintain I'engtI'atIOD for the
duration of their lives; however, under some circumstances a sexual predator may petltlon the
court for removal of the sexual predator designation. ‘Jessica's Law" increased 110M 210

years the length of time sexual predators must wait after they are released rom\})rlson,
suoervision and sanction, before they are allowed to petition to have the designation €M0 ed.A

While Florida law now essentially requires that all sex offenders and sexual predators reglster for
life unless they petition to have the designation removed, Alaska requires sex J0II€ ders o
register for either 15 years or life, depending on the crime. Convicted sex offenders IN Alaska are
required to comply with Department of Public Safety Sex Offender/Child Kidnapper regiStration
requirements for either 15 years, or the remainder of their lifetime, as follows;

¢ 15 years after the offender is released from all requirements of d
sentence, including probation and parole, for a single conviction Of d
non-aggravated sex offense or for one child kidnapping conviction,
not counting any year in which the offender failed to comply Wlth the
registration laws.

¢ Lifetime for registrants convicted of one aggravated sex offense, two
or more sex offenses, two or more child kidnappings or one sex
offense and one child kidnapping offense.2

‘Jessica’s Law’ requires all designated sexual predators and offenders to register twice a year in
person at the sheriffs office in the county where they reside.23 In Florida, sexual predators or

D' Frequently Asked Questions,* Florida Sexual Offenders and Predators, Florida Department of Law Enforcement,
httpV/www3.(dle.state.fl.us/sopu/index.asp?PSessionld=829341881&. See FS 775.21(3) and 943.0435(12) for additional
Information regarding sexual predators and sex offenders.

2 Pursuant to FS 775.21(6)(l), the 30-year period only applies to individuals who are designated as sexual predators
by the court on or after September 1,2005. "Jessica's Law* did not change the Florida policy that sex offenders can

petition to have the designation removed after 20 years.

2AS 12.63.020. We include, as Attachment |, 'Information Pamphlet Concerning Sex Offender/Child Kidnapping
Registration in Alaska,' State of Alaska Department of Public Safety.
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require background screening of all non-instructionai .school district employees and contractual
personnel who are permitted access to school grounds when students are present. Previously
this type of screening was only required if the employee had direct contact with students or
access to school funds. Pursuantto AS 12.62.400, the Department of Public Safety may obtain a
national criminal history record check for individual's who seek a teacher's certificate, school bus
driver license, licensure as a nurse or nuise aide, or a positior involving supervisory or

disciplinary power over a minor or dependent adult.

Research and Improved Data Sharing

In addition to making substantive changes in the criminal code, ‘Jessica’s Law’ also increased
research, assessment, and information distribution. The law provides for the following:

¢ A task force within the Department of Law Enforcement to examine the
collection and dissemination of offender information within the criminal justice
system and the community, and recommend strategies and actions to
enhance coordination within the criminal justice system;

¢ Astudy of the effectiveness of Floridas sexual predator and sexual offender
registration process and community and public notification provisions
prepared by the Office of Program Policy Analysis and Governmental
Accountability:

¢ Developing a graduated risk assessment to identify and closely monitrr high-
risk sex offenders on p.obation or community control who have certain risk

factors;

¢ Posting a cumulative chronology of any high-risk sex offender’s history of
probation, community control, and substantive violation on the Florida
Department of Law Enforcement’s Criminal Justice Intranet so that this
information is avail bie to the court at first appearance and subsequent
hearings for high-risk sex offenders;

¢ Developing information relating to the number of sexual offenders and sexual
predators who are required by law to be placed on community control,
probation, or conditional release who are subject to electronic monitoring;

+ Conducting research on factors relating to sentencing of sex offenders.®

The Alaska Department of Corrections utilizes an in-depth risk assessment conducted by sex
offender treatment providers in creating individualized supervision and treatment plans for
offenders on probation and parole. Within the Alaska Department of Corrections, evaluation of
sex offender programs may be done by the individuals administering the programs. For example,
the DOC recently received funding for two positions to implement, coordinate, manage and
evaluate the pilot program in Anchorage involving polygraph testing. While these individuals will

" Section 22-23, HB 1877, FS 948.061, rS 216.136.
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office of the Governor
Juneau

August 11, 2005

Ms. Barbara Seybold
P.O. Box 520828
Big Lake, AK 99652

Dear Ms. Seybold;

I received ana read the correspondence you sent to me, voicing concerns
about sex offender issues in Alaska. Thank you for taking the time tc write
and express your concerns about this veiy serious public safety issue.

First,  am a strong supporter of increasing the number of law
enforcement officers in Alaska, both within the Alaska S™ate Troopers and local
police departments. During the past two legislative sessions | asked for and
received funding for 25 new Department of Public Safety state trooper
positions. Ten positions were added to the specialized investigation units in
order to help address in part the very issue you raise. Since becoming
Governor, | have directed the Department of Public Safety and the Department
of Law to aggressively investigate and prosecute those persons involved in sex

offender activity.

With my signature, | put into law a statute requiring judges to sentence
sex oiTenders with multiple convictions to a minimum of 40 to 99 years.
Additionally, Alaska laws deny sex offenders one-third good time’reduction in
sentences, and sex offenders are required to register and are prosecuted if they

do not.

Under recent legislation, judges must sentence sex offenders to eight to
twelve years for a first serious offense. After my election to office, | passed
legislation requiring judges to impose consecutive jail time for sex offenses
involving multiple victims or for multiple crimes against the same victim.
Therefore, with these sentencing guidelines in place, a firsi time offender can
easily receive a sentence of 24 years or more.

Il am always interested in improving criminal laws to assist with the
protection of our citizenry, particularly when it conies to our children. Itis
possible that improved legislation could be introduced, either through my office

or by a legislator. 1 will ask the Department of Law to consider drafting a bill
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Ms. Barbara Seybold
August 11, 2005
Page 2

with specific intent to require additional mandatory sentencing for the crime of
vexual abuse of a minor. You are certainly encouraged to work with your
legislators for possible introduction of a similar bill during the nex legislative

session.

I certainly share your concerns and appreciate your input about this
issue. | firmly believe that our children need to be protected from sexual
predators. Itis strong citizen advocates, such as yourself, that help create the
necessary and much needed protections for those who cannot protect

themselves.

Although increasing the number of police officers and enhancing the
state sex offender laws are slow ana complex procedures, | wai ; to assure you
that my administration is diligently working to improve these public safety

issues in Air ka.

Il would like to lank you again for taking your time to wrte about your
concerns and I would encourage you to communicate with your legislators

about these very important issues.

Sincerely yours,

Governor

cC: Wi illiam Tandeske, Commis~,ioner, Department of Public Safety
Colonel Julia Grimes, Director, Alaska State Troopers
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House Bill 353 significantly increases the presumptive sentences for those convicted of sexual offenses. Itis
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speculative to support a fiscal note.
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Introduction: T he N eed for A ction

T h e total federal, state, and local adult correctional population has reached an all-time high o fmore than
6.5 million.!lItis estimated that more than 3 percent ofthe adult population in the United States, or 1in
every 32 adults, is incarcerated or living in the co’ munity while on probation or parole.2In state prisons
alone, 49 percent of prisoners are serving time ior iolent offenses3including rape and other forms of

sexual assault

The National Center for Missing & Exploited Children* (NCMEC) is particularly concerned with the
incidence ofsex offenses committed against children. In 67 percent of all reported incidents of sexual
assault,4thevictims areyounger than 18, and 34 percent ofall victims areyounger than 12.50ne in seven
victims ofsexual assault reported to law-enforcement agencies nationwide is a child younger than 6.6For
victims younger than 12,4-year-olds are at the greatest risk o fsexual assault7O fthose offenders actually
convicted ofrapeor sexual assault, two-thirds have avictim who isyounger than 18, with the vast majority

ofthese victims being 12oryounger.*

Even more disconcerting, perhaps, isthatjuvenile victimizations are likely to include more than one
victim. In 19percentofjuvenile sexual assault victimizations, thejuvenile is victimized along with another
individual.9Thirteen percent ofjuvenile victimizations involve asecond victim, and the remaining 6 percent
involve three or more victims, although not necessarily victims ofsexual assault.10

Offurther concern to NCMEC is that 40 percent o foffenders who victimize children younger than 6
are, themselves, juveniles youngerthan 18." Yet few prosecutor offices handling juvenile cases have a
specialized unit dealing withjuvenile transfers to criminal court, and even fewer have written guidelines

about such transfers.12

As policymakers address the issue of sex offenders, they are confronted with several basic, and

unfortunate, realities as noted below.
» Sexoffenders who are in prison tend to serve limited sentences.B3
» Most sex offenders are not in prison, but rather live in our own cities, towns, and neighborhoods; 4

however, their presence is largely unknown.5
» Some sex offenders, particularly those who go without treatment, are ata high risk to reoffend, Byet,

state-sponsored treatment programs are under attack and disappearing around the country. 7
» While community supervision and oversight is widely recognized as essential, the system forprovid-

ing such supervision is overwhelmed.B

Nationwide there are more than 400,000 registered sex offenders. 19T his particular criminal group
poses an enormous challenge for policymakers. Sex offenders can evoke unparalleled fear, and their
offenses can resultin lifelong and damaging consequences for victims.

The most frequent victims o fsexual attacks are often the most vulnerable segment ofour society, with
more than one-third ofall sexual assaults involving a child victim younger than 12.“ There is an urgent

need for action.



T riage: T he Strategy

CMEC believes that each state must adopt a triage approach to sex offenders. We must develop a
range ofresponses, depending on the severity ofthe crime, with maximum sentences for those offenders
who represent the greatest risk to the community. The criteria for seriousness, however, should notbe
limited to “violent” offenders. NCMEC believes that many o fdie most predatory offenders are notviolent
in the traditional sense. Thus we encourage legislative language that addresses both violentand preda-

tory sex offenders.

In order to implement this triage concept, we must develop mechanisms for performing effective
evaluation ofsex offenders atdie earliestpossible stage. Sincejuveniles are perpetrators as well as victims
ofsexual assault, the strategy must expressly address this group ofoffenders. We mustalso create a variety
ofoptions and alternatives for early, effective intervention with all sex offenders.

Although the public at-large generally expresses a desire for harsher penalties for sex offenders, in
many cases the atrtual victims often desire that one resvitofprosecution be supervised treatmenteidier in
aprison orcommunity setting. This isparticularly true when the offender is related to oran acquaintance of
the victim or the victim’s family. Acriminal-justice response that does riot include treatment opportunities
for at least some sex offenders may undermine victim cooperation with the prosecution.lin this time of
controversy regarding the efficacy oftreatment, a general consensus has been reached on several basic
points.

* Treatment is effective for some sex offendero.2
» Treatment is generally more effective for those who participate voluntanly and have the motivation

to change.3
» Treatment may result inareduction ofadditional offuises.24
 Treatment goes beyond counseling in adierapist’soffice.5

On the other hand, however, ihere are some offenders for whom there is no effective treatment at the
currenttime.2Consequently our overall standard mustbe io reduce harm, and we caution against com-
munity-based studies with random assignment to treatment and non-treatment control groups, as such
studies cannot seem to be conducted without introducing unacceptable risks into the community.2/

Finally we must make post-release supervision and follow-up apriority. It is notenough to merely
ensure that an offender completes his or her particular program or sentence. Since most sex offenders will
eventually return to the community, the community is interested in policies and practices thatwill ensure the
greatest level ofsafety over the long term.2aThis makes it imperative that there be continuing contact,
supervision, and resources directed to the largest segment o fdie sex-offender population -those who are

in the community.



C omprehensive Policy: T he R esponse

comprdyv nsive criminal-justice response is key to effectively addressing the issue o fsex offenders,

particularly th<«e living within our communities and not within die confines ofaprison cell. The concepts,
policies, and kiws noted below need not be accomplished strictly through legislation and state .statute, but
can also be carried out in regulations, administrative practices, codes, politico, anu/or prosecutor charging
andfiling standards. State officials should evaluate their own current approaches to identify possible areas

for change.

Ea

The eightgoals o four recommended sex-offender policy are listed below.

« States should develop acomprehensive policy regarding sex offenders.

* Sex offenders should be correctly identified and charged within the criminal-justice system

* A systematic decision-making process regarding disposition o f cases should be implemented.

* A sentencing structure permitting a range o fdegrees o f confinement and levels of supervision should
bo available.

» Treatment programs should be part of tire criminal-j ustice-system response.

* Convicted sex offenders should receive community supervision.

« Sex-ofifender-registration and community-notification programs should be implemented.

« Statesshould involve victims and community members and use individual interestand knowledge to
improve laws, education, and prevention mechanisms.

a element is discussed in greater detail below.

STATE! HOULD DEVELOPACOMPREHENSIVE POLICY
REGARDING SEX OFFENDERS

A. Evaluate and Assess Available Options

States should start by evaluating and assessing the broad spectrum of laws and policies in place in
otherjurisdictions as well as theirown. Key areas to look at are definitions ofvarious sex offenses,
punishment and sentencing requirements, treatment and supervision programs, and successful strat-
egies thathave been implemented to address the growing public concern ofwhat to do with sex

offenders.

Calculate the cost ofsanctions versus the cost o fservices. Within this framework, decisions can be
made about the essential steps needed to create a comprehensive system that responds differ-
ently to high-, medium- and low-risk situations and offenders.

B. Prosecute Vigorously

Cases for which thereis legal sufficiency should be vigorously prosr :uted to the fullest extentof
the law. Persons who commit sex offenses, whether adults orjuveniles being tried as adults, should,
whenever possible, be convicted of crimes that accurately reflect the serious nature of the;r
conduct. Such individuals should also be properly labeled as “sex offenders” so that future

protective steps can be taken.



C. Encourage Victim Cooperation

Victims should be encouraged to cooperate with and participate in the criminal-justice system
Unnecessary system-induced traumashould be minimized through the implementation o fa thor-
ough crime victims’ rights policy including victim-witness support programs, specialized units, and
appropriately trained personnel within prosecutor offices and other law-enforcement agen-
cies; “secondary-victim” treatment provisions for victim family members; prosecutions sensitive
tr child victims; and legislation adopting acomprehensive Victim Bill ofRights.

D. Focus Sentencing on Public Safety

Sentencing practices should he primarily focused on community safety. Victim wishes should be
heard and considered, indue rig requests for treatment o fdie offender, however, where victim
requests conflict with community interests, such wishes should not be determinative.

Maximum sentences should be imposed for those offenders who represent the greatest risk to the
community.

Probation should not be allowed for the majority of sex offenses committed against children or
those deemed particularly violent or predatory.

Among standard probation and parole requirements for sex offenders should be to refrain from
contact with the victim(s) and all immediate family members. Those convicted of crimes against
children should be ordered to refrain from contact with all children.

States should create child-safety zones around the areas where children normally play. Offenders
should be prohibited from entering these zones. This measure will also rule out the possibility that
sex offenders will participate in activities or professions involving children such as coaching or

working at daycare centers.

E. Treatment Isan Opportunity

Treatment for offenders should be viewed as an opportunity and not a right States should support
offender treatment within realistic means. Treatment programs for offenders should not receive
funding disproportionate to thatgiven to treatment programs for crime victims.

F. Make Research a Priority

Research must be a priority focusing on what does and does not work in terms of sentencing
practices, treatment programs, and the like. To reiterate, however, we caution against community-
based studies with random assignment to treatment and non-treatment control groups as such
studies cannot seem to be conducted without introducing unacceptable risks inti-the community



SEX OFFENDERS SHOULD BE CORRECTLY IDENTIFIED AND CHARGED
WITHIN THE CRIMINAL-JUSTICE SYSTEM

A.

dentify Sex Offenders Early

Sex offenders should be identified early on intheir criminal careers and properly charged with any
offenses they commit Even when incarceration is not possible, prosecutors should, ata minimum,
obtain a conviction that conveys the essence and egregious nature ofdie act(s) committed Pros-
ecutors should rarely agree to pleas to anonsexual offense. Itis imperative that prosecutois “build

arecord” from the first moment possible.

Disallow Alford19 Pleas

They4$m/Doctrine allows a defendant *) plead guilty to a crime while not admitting that he or die
actually committed it Prosecutors should not allow sex offenders to piead guilty under the Alford
Doctrine, especially ifthey are going to seek treatment or registration as conditions o fprobation.

Sex-OffenderRegistration Is Imperative

Sex offenders should not be allowed to plea bargain out of sex-offender registration.

. Allow for Special Findings

Aspecial finding of “sexual motivation” should be established for use with sex offenders who are
charged with or convicted of a nonsexual offense that was, however, sexually motivated such as

burglary or murder

Address Juvenile Offenders

Juvenile offenders who victimize their peers should be identified and addressed at the first
offense. When possible, prosecutor offices handlingjuvenile cases should have a specialized unit
dealing withjuvenile cases transferred to criminal court. Ata minimum all offices should have

written guidelines addressing such transfers.

Investigate Child Pornography

States should aggressively pursue investigations that involve or uncover child pornography as
these materials represent evidence ofactual sexual abuse ofa child and may signal a proclivity for

active sexual exploitation of children.

Adopt Child-Enticement Laws

Child-enticement laws should be enacted to help identify would-be sex offenders.



. Address New Areas of Sexual Exploitation

States should develop the capacity, technology, and expertise for attacking new df€aS of
sexual exploitation including illegal usesofcyberspace. States should establish spedaK»d“cyber”
units within law enforcement to combat child sexual exploitation, child pornography, and

child enticement

A SYSTEMATIC DECISION-MAKING PROCESS REGARDING DISPOSITION OF
CASES SHOULD BE IMPLEMENTED

A. Require Pre-Sentence Reports

Pre-sentence reports (PSR) should be required for all sex offenders. APSR should be Brepared
to assist the court in determining the defendant’s sentence after convictio.n._The PSR should
include any relevantsentencing guidelines, information on prior arrests or CONVICIIONS, employment
and fam|ly background, and an analysis ofthe impact ofthe crime on the vicdm(s). The Person
preparing the PSR should make a reasonable effort to consult with the victim. | fdie victim is not
available or declines to speak with the individual preparing the report, the report should reflect

such information.

. Develop Uniform Sentencing Standards

Standards identifying which offenders are eligible for different sentencing alternatives -hould be
developed and uniformly-followed. Level ofrisk ofthe offender and the offense(s) committed

should be taken into consideration wh.'n developing such standards.

. Dispositions Should Be Systematic

Dispositions should be systematic and implemented uniformly statev. ide. An efficient method of
statewide communication, such as the Internet, should be developed to keep all DFOSGCU'[OFS aware
ofdevelopments and setbacks in die prosecution and sentencing of sex offenders.

. Make Training Available

Training on a variety oftopics should be made available to law enforcement, prosecutors,
judges, and community-corrections officers who handle sex-offender cases. Possible topics
include developments in state and federal law and ./orking with child victims and witnesses.

IV.ASENTENCING STRUCTURE PERMITTING ARANGE OF DEGREES OF

CONFINEMENTAND LEVELS OFSUPERVISION SHOULD BEAVAILABLE

A. Consider Certain Factors in Sentencing Decisions

Seriousness o f the crime, number ofvictims involved, age o fthe victim(s), reIationship 0fthe
victim(s) to the offender, injury to the victim(s), extensiveness and seriousness 0 fthe offender’s
criminal record, and risk to the community shoulJ all be considered in making d sentencing
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B. Develop Innovative Approaches to Community Supervision

Innovative approaches to community supervision, such as day-reporting and electronic moni-
toring, should be evaluated and encouraged.

C. Restrict Eligibility for Community-Based TYeatment

Eligibility for community-based treatment programs should be restricted to less dangerous
offenders. Violent rapists and repeat sex offenders should be excluded.

Eligibility for community-based treatment programs should be denied to those who plead nolo
contendere or use Alfordpleas.

Treatmentshould be availabie only to those who genuinely accept responsibility foi 1 .. acts and
remorsefully admittheirgui!*

D. BacklreatmentAlternatives with Suspended Prison Time

Treatment alternatives should He backed by suspended prison time so that the system maintains
leverage and offenders are given the strongest possible incentive to participate inan laningful and

serious way.
E. Enact TYu.h-in-Senfencing Laws and Policies

States should enact truth-in-sentencing laws and policies and study them for efficacy. In addition to
reducing “good time” accumulation for violent criminals, truth-in-sentencing laws should require
inmates to earn sentence reductions through active oarticipation in work, education, vocational,
substance-abuse-preveniion, and mental-health programs.

F. Eliminate Flat-Time Release Without Supervision

States should eliminate flat-time release without supervision for sex offenders.

G. Enact Civil-Commitment Laws

Lawsshould be enacted that would allow the limited and carefully constructed use o fcivil commit-
ment forsex offenders displaying a mental abnormality ofsuch severity that the offender represents

aclear danger to public health and safety.
H. Construct Provisions for Repeatand Extremely Dangerous Offenders

Special provisions for repeat and/or extremely dangerous sex offenders should be considered,
debated, implemented, and evaluated Such provisions include habitual criminal statutes, civil com-

mitment, and lifetime parole.



V. TREATMENT PROGRAMS SHOULD BE PARTOFTHE
CRIMINAL-JUSTICE RESPONSE

A. Reduce Recidivism

Tothe extent possible, treatment approaches within prisons and the community should be based
on current research and programs with demonstrated effectiveness in reducing recidivism. The
primary concern should always be public safety and reducing potential harm to the community.

B. Offenders Should Not Select the TYeatment Program

The selection of community-based treatment as a condition ofprobation or parole should be
approved by corrections’ officials. Offenders should not be allowed to select their own treatment

program or provider.
C. Demand Minimum Standards ofMental-Health Practitioners

Mental-health practitioners who provide treatment services to sex offenders as a result of
probation or parole requirements must meet minimum standards for competence and
accountability including training in and experience with sex offenders, willingness to report
infractions, and limited coiiridentiality It isessential thatpractitioners have specialized knowledge
andskill in order to effectively monitor public-safety risks.

D. “One-Size-Fits-AJl” Treatment ProgramsAre Not Effective

Treatment programs should be offender-specific and tailored to offender typology and paraphilia
States should further implement programs geared toward die treatment o fj uvenile sex offenders.

E. T.keCulture and Language into Consideration

Culturally relevant and acceptable treatment programs and providers should be made available
including ethnically diverse providers and providers with foreign-language abilities.

F. Offenders Should Be Expected to Pay for Community-Based Treatment
Arevolving loan fund should be created for otherwise eligible offenders who are truly indigent

Offenders should also be expected to contribute to a victim-restitution fund.

VI. CONVICTED SEX OFFENDERS SHOULD
RECEIVE COMMUNITY SUPERVISION

A. Supervise Release of Sex Offender's

Sex offenders who remain in or are released into the community should be supervised The level,
degree, and intensity offollow-up and supervision should be based on the level ofrisk assigned to

the offender.

States should create long periods ofsupervision, such as life, for uie most serious sex offenders.



\

In developing a supervised release policy, consider the points listed below.

« Supervision should be meaningful such as face-to-face contact and unannounced visits.

 Supervision should incorporate “relapse prevention,” a model for identifying precursors to
offending. The supervising officer should have knowledge ofand closely monitor individual

precursors.
» Those who are supervising sex offenders should have specialized training.

« Polygraphs should be used by probation and parole officers at regular intervals.

B. Indude Individual Restrictions

Parole and probation restrictions should be limited to a plausible few, as failure to do so sets
offenders up forviolation.3

Community supervision should include individualized restrictions on high-risk activities such as
unsupervised contact with minors and alcohol or drug use. Ifan individual completes aprison
sentence and the probation or parole supervrsor feels he or she constitutes a risk to a potential
VKttm, then that individual should not be allowed to live within a certain proximity to that particular

victim.
C. Develop “Failure-to-Comply” Guidelines

Guidelines for failure-to-comply with conditions ofrelease should be developed and strictly
followed. Options to consider are an increase in the level o fsupervision and revocation ofcommu-

nity-release privileges.

Parole and probation officers should also be given special authority to intervene ifthey determine
thata registered sex offender is improperlv interacting with children.

D. Limit Caseloads

Due 'o the need for more intensive supervision, states should seek to limit probation- and
paroie-officer caseloads and develop sex-offender specialists.

VIL SEX-OFFENDER REGISTRATION AND COMMUNITY-NOTIFICATION
PROGRAMS SHOULD BE IMPLEMENTED

A. Require Sex-OfTender Registration

Sex-offen Jer registration with law enforcement should be required for released offenders or those
who remain in the community. Convicted child molesters and other sexually violent offenders
should be forced to register and provide the appropriate law-enforcement agency with a current
address foraminimumof 10years.2

States should identify and counter attempts by sex offenders to avoid the registration obligation
such as through a legal name change.
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Systems must be developed ft rensuring the transfer, use, and exchange of registration
information between states, addressing the problem of offenders moving and traveling from state-

to-state.

. Verify Addresses

States must ensure they maintain accurate registries. Addresses ofregistered sex offenders
should be verified annually for most offenders and every 90 days for sexually violent

predators.3
. Obtain Key Scientific Materials

As apart ofthe sex-offender registration process, key scientific material should be obtained from
die offender including Deoxyribonucleic Acid (DNA), Human Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome (AIDS) status; fingerprints; and handwriting samples.
This material can be ofvalue in either identifying or exonerating these individuals inconnectionwith

subsequent criminal acts.

Optimally the court should order these tests at sentencing.

. Build and Maintain Files

Law enforcement should build and maintain files on registered sex offenders including, but not
limited to, information on modus operandi, patterns, and rituals.

Flag Driver-License and Vehide-Registration Files

States should adopt policies that flag driver-license and vehicle-registration files o fregistered sex
offenders as a means of keeping law-enforcement authorities informed ofaddress changes,
vehicle information, and personal data Reference to an individual’s status as a registered sex
offender, however, must not appear anywhere on the actual driver’s license or vehicle-registration
documents. Such information should only be available to law-enforcement authorities so that when,
forexample, a law-enforcement officer makes a stop and checks an individual’s license-plate or
driver’s license number, the officer will also know whether or not he or she is dealing with a

registered sex offender.

Develop Risk Assessment Procedures

States should establish an Advisory Board to help create tier designations and determine the level
ofrisk represented by each offender. Those appointed to the Advisory Board should include
individuals with knowledge and specification indie field.

Factors to be considered in assessing an individual offender’s risk include prior felony convictions
for a sex crime, whether the current offense caused injury or death to the victim, whether the
offender’s criminal history indicates a high probability ofrecidivism, whether the offender has been
receiving or will receive counseling or therapy, conditions ofrelease or post-release supervision,
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physict! conditions that may minimize the risk ofreoffense such as age or physical incapacity ion,
psychological or psychiatric orofiles, response to treatment, and behavior such as ifdie offender
has made recent threats that he or she will commit another sexual or violent crime, and ifthe

offender has accepted responsibility for the crime(s) committed.

. Create Victim-Notification Programs

Victim-notification programs should exist to informvictims o f relevant release or parole hearings.

. Enact Community-Notification Laws

Laws permitting law enforcementto notify die community ofthe release ofdangerous offenders
into the community should be enacted.

Community notification should be based on levels ofrisk, with offenders deemed to represent the
greatest threat to the community subject to active notification.34These classifications should be
informed by science as well as a multidisciplinary perspective, defined in clinical terms, and deter-

mined as a result ofobjective criteria

Only asmall percentage ofjuveniles should be subject to community notification. In many states
onlyjuveniles who are prosecuted as adults and convicted o fvery serious offenses are included.
When ajuvenile sex offender is required to register, the law-enforcement agency responsible for
notification should inform school suocrntendents, who, in turn, should notify school principals. All
other community notification ofjuvenile sex offenders should be limited and discretionary.

The community-notification proce sshould be coordinated with those responsible for supervising
the offender in the community.

Case studies on community notification should be developed to help communities implement
effective guidelines and decrease vigilantism. t

Educate Offenders

Offenders who are about to be released and will be subject to community notification should
receive education regarding the increased vigilance that will accompany their release.
Offenders should also be informed oftheir rights once they enter the community such as the right

to not be harassed.

Educate the Community

The community should be educated and prepared for the release ofsex offenders through the use
ofcommunity programs and public-education forums. The community should also be informed

ofthe rights o fthe offender.



K Adopta Zero-Tolerance Policy

States should adopt a zero-tolerance policy regarding acts of harassment or vigilante violence
directed at offenders. It must be each state’s commitment to ensure that community notification
regarding released offenders is handled responsibly and properly by each individual memberofthe

oommuiity.

States should enact legislation that prohibits the sale or exchange ofsex-offender-registry informa-
tion for profit, makes the misuse o fsex-offender-registrv information a misdemeanor, andsubjects

to criminal prosecution any use o fsex-offender-registry information to commita crime against
another person.

Any response by the appropriate law-enforcement agency to an individual’s request for a
sex-offender-registiy list should also include a cautionary statement pertaining to the misuse of

information.

VIII. STATES SHOULD INVOLVE VICTIMS AND COMMUNITY MEMBERS AND USE
INDIVIDUAL INTEREST AND KNOWLEDGE TO IMPROVE LAWS, EDUCATION,

AND PREVENTION MECHANISMS

A.

Appoint Task Forces

State officials should appoint Task Forces and Blue Ribbon Panels to evaluate state law and
policy. Recommendations should be made on an annual basis.

Use the Media

Public-awareness campaigns and media coverage that encourage realistic, rational, and safe
responses to sex offenders should be undertaken.

The media must play a key role in educating the community about the problem o fsex offenses and
offenders The mediashould promote public awareness regarding the complexity ofthe problem
and the fact that there is a wide range o foffenders representing varying degrees ofrisk.

Mandate Child-Safety Curricula

States should mandate child-safety and protection curricula in schools. Research has demon-
strated that positive, comprehensive, and empowering content will not frighten children, but rather
better enable them to successfully deal with challenges they may encounter. States have a Ley role
in ensuring that basic messages on safety and self-protection are taught to children.



Conclusion

in atimeoftightbudgets, limited prison space,3Bincreased awareness of incidents and repo-ring, and
growing public demand to address the sex-offender problem more effectively, policymakers and public

officials must develop a comprehensive strategy end response.

A coordinated, interagency approach is key to establishing a comprehensive sex-offender policy. By
joining forces across departmental, geographic, and political boundaries, resources can be targeted
toward the common goals3ofholding offenders accountable and keeping the public safe from future

violentcrime.
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Fla Stat. § 921.141 (2005)

8 921.141. Sentence of death or life imprisonment for capital felonies; further
proceedings to determine sentence

(1) SEPARATEPROCEEDINGS ONISSUE OF PENALTY. -Upon conviction or
adjudication of guilt of a defendant of a capital felony, thrt court shall conduct a separate
sentencing proceeding to determine whether the defendant should be sentenced to death
or life imprisonment a; authorized by s. 775.082. The proceeding shall be conducted by
the trial judge before die trial jury as soon as practicable. If, through impossibility or
inability, the trial jury is unable to reconvene for a hearing on the issue of penalty, having
determined the guilt of the accused, die trial j Mige may summon a special juror or jurors
as provided in chapter 913 to determine the issue of the imposition of the penalty. 1fthe
trial jury has been waived, or if the defendant pleaded guilty, the sentencing proceeding
shall be conducted before ajury impaneled for that purpose, unless waived by the
defendant. In the proceeding, evidence may be presented as to any matter that the court
deems relevant to the nature of the crime and the character of the defendant and shall
include matters relating to any of the aggravating or mitigating circumstances enumerated
in subsections (5) and (6). Any such evidence which the court deems to have probative
value may be received, regardless of its admissibility under the exclusionary rules of
evidence, provided the defendant is accorded a fair opportunity to rebut any hearsay
statements. However, this subsection shall not be construed to authorize the introduction
of any evidence secured in violation ofthe Constitution of the United States or the
Constitution of the State of Florida. The state and the defendant or the defendant's
counsel shall be permitted to present aigument for or against sentence of death.

(2) ADVISORYSENTENCEBY THEJURY. -After hearing all the evidence, the
jury shall deliberate and render an advisory sentence to the court, based upon the
following matters:

(a) Whether sufficient aggravating circumstances exist as enumerated in subsection

(*>);



(b) Whether sufficient mitigating circumstances exist which outweigh the
aggravating circumstances found to exist; and

(C) Based on these considerations, whether the defendant should be %n'[er‘CEd to ||fe
imprisonment or death.
(O FINDINGSIN SUPPORT OF SENTENCE OF DEATH. -NobAithetandingt

recommendation of a majority of thejury, the court, after weighing the %E |
mitigating circumstances, shall enter a sentence of life imprisonment or . r&
court imposes a sentence of death, it shall set forth in writing its findings Lm’] | t
sentence of death is based as to the facts:

(a) That sufficient aggravating circumstances exist as enumerated in subsection (5),

and
(b) That there are insufficient mitigating circumstances to outweigh the aggravating
circumstances.
In each case in which the court imposes the death sentence, the determination of the
court shall be supported by specific written findings of fact based upon the circumstances
in subsections (5) and (6) and upon the records of die trial and the sentencing

proceedings. Ifthe court does not make the findings requiring the death sentence within
30 days after the rendition of the judgment and sentence, the court shall impose sentence

of life imprisonment in accordance with s. 775.082.

(4) REVIEWOFJUDGMENTAND SENTENCE. -The judgment of conviction and
sentence of death shall be subject to automatic review by die Supreme Court of Florida
and disposition rendered within 2 years after the filing of a notice of appeal. Such review
by the Supreme Court shall have priority over all other cases and shall be heard in
accordance with rules promulgated by die Supreme Court.

(5) AGGRAVATING CIRCUMSTANCES. -Aggravating circumstances shall be
limited to the following:
@ [As amended by s. 1, ch. 96-302.] The capital felony was committ'jd by a person
previously convicted of a felony and under sentence of imprisonment or placed on
community control or on felony probation.

(a) [As amended by s. 5, ch. 96-290.] The capital felony was committed by a person
under sentence of imprisonment or placed on community control or on probation.

(b) The defendant was previously convicted of another capital felony or of a felony
involving the use or threat of violence to the person.

(c) The defendant knowingly created a great risk of death to many persons.

(d) The capital felony was committed while the defendant was engaged, or was an
accomplice, in the commission of, or an attempt to commit, or flight after committing or
attempting to commit, any: robbeiy; sexual battery; aggravated child abuse; abuse of an
elderly person or disabled adult resulting in great bodily harm, permanent disability, or
permanent disfigurement; arson; burglary; kidnapping; aircraft piracy; or unlawful
throwing, placing, or discharging of a destructive device or bomb.



(e) The capital felony was committed for the purpose of avoiding or preventing a
lawful arrest or effecting an escape from custody.

(F) The capital felony was committed for pecuniary gain.

(g) The capital felony was committed to disrupt or hinder the lawful exercise of any
governmental fimction or the enforcement of .aws.

(h) The capital felony was especially heinous, atrocious, or cruel.

(i) The capital felony was a homicide and was committed in a cold, calculated, and
premedi‘ated manner without any pretense of moral or legal justification.

(J) The victim of the capital felony was a law enforcement officer engaged in the
performance of his or her official duties.

(k) The victim of the capital felony was an elected or appointed public official
engaged in the performance of his or her official duties if the motive for the capital felony
was related, in whole or in part, to the victim's official capacity.

() The victim of the capital felony w*s a person less than 12 years of age.

(m) The victim of the capital felony was particularly vulnerable due to advanced
age or disability, or because the defendant stood in a position of familial or custodial

authority over the victim.
(n) The capital felony was committed by a criminal street gang member, as defined
ins. 874.03.

(0) The capital felony was committed by a person designated as a sexual predator
pursuant to s. 775.21 or a person previously designated as a sexual predator who had the

sexual predator designation removed.
(6) MITIGATING CIRCUMSTANCES. —Miitigating circumstances shall be the

following:

(a) The deiendant has no significant history of prior criminal activity.

(b) The capital felony was committed while the defendant was under the influence
of extreme mental or emotional disturbance.

(c) The victim was a participant in the defendant's conduct or consented to the act.

(d) The defendant was an accomplice in the capital felony committed by another
person and his or her participation was relatively minor.

(e) The defendant acted under ex reme duress or under the substantial domination
of another person.

(f) The capacity of the defendant to appreciate the criminality of his or her conduct
or to conform his or her conduct to the requirements of law was substantially impaired.

(g) The age of the defendant at the time of Jie crime.

(h) The existence of any other factors in the defendant’s background that would
mitigate against imposition of the death penalty.



(7) VICTIMIMPACTEVIDENCE. -Once the prosecution has provided evidence of
the existence of one or more aggravating circumstances as described in subsection (5),
the prosecution may introduce, and subsequently argue, victim impact evidence to the
jury. Such evidence shall be designed to demonstrate the victims uniqueness as an
individual hunan being and the resultant loss to the community’s members by the
victim s death. Characterizations and opinions about the crime, the defendant, and the
appropriate sentence sha' not be permitted as a part of victim impact evidence.

(8) APPLICABILITY. -This section does not apply to a pei-son convicted or
adjudicated guilty of a capital drug trafficking felony under s. 893.135.

HISTORY: s. 237a, ch. 19554,1939; COL 1940 Supp. 8663(246); s. 119, ch. 70-339; s.
1, ch. 72-72; s. 9, ch. 72-724; s. 1, ch. 74-379; s. 248, ch. 77-104; s. 1, ch. 77-174; s. 1,

ch. 79-353; s. 177, ch. 83-216; s. 1, ch. 87-368; s. 10, ch. 88-381; s. 3, ch. 90-112; s. 1,
ch. 91-270; s. 1, ch. 92-81; s. 1, ch. 95-159; s. 5, ch. 96-290; s. 1, ch. 96-302; s. 7, ch

2005-28; s. 2, ch. 2005-64.

NOTES:

AMENDMENTS
The 2005 amendment by s. 7, ch. 2005-28, effective September 1, 2005, added (5)(0).

The 2005 amendment by S. 2, ch. 2005-64, effective July 1, 2005, in the first sentence in
(7), added "‘to the jury" following *'victim impact evidence."

NOTE.-Former s. 919.23.
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Fla. Stat. § 921.0016(2005)

§ 921.0016. Recommended sentences; departure sentences; aggravating and mitigating
circumstances

(1) (a) The recommended guidelines sentence provided by the total sentence points is
assumed to be appropriate for the offender.

(b) A trial court judge may impose a state prison sentence which varies upward or
downward by up to, and including, 25 percent from the recommended guidelines state
prison sentence without issuing a written statement delineating the reasons for the

variation.

(c) A state prison sentence which varies upward or downward from the
recommended guidelines prison sentence by more than 25 percent is a departure sentence
and must be accompanied by a written statement delineating the reasons for the
departure, filed within 7 days after the date of sentencing. A written transcription of
orally stated reasons for departure from the guidelines at sentencing is permissible if it is
filed by the court within 7 days after the date of sentencing.

(d) The imposition of a split sentence of incarceration followed by community
control or probation does not by itself constitute a departure from sentencing guidelines.

For the purpose of determining the maximum sentence authorized by law, any
community control portion of a split sentence does not constitute a term of imprisonment.

(e) A departure sentence must be within any relevant maximum sentence limitations

provided by s. 775.082.

(2) A departure from the recommended guidelines sentence is discouraged unless
there are circumstances or factors which reasonably justify the departure. Aggravating
and mitigating factors to be considered include, but are not limited to, those listed in
subsections (3) and (4). The failure of a trial court to impose a sentence within the



sentencing guidelines is subject to appellate review under chapter 924, but '[I'E EXtent of
departure from a guidelines sentence is not subject to appellate review.

3) Aggravating circiunstances under which a departure from the sentencing
guidelines is reasonably justified include, hut are not limited to;

(a) The departure results from a legitimate, uncoerced plea bargain.
(b) The offense was one of violence and was committed in a manner that was
especially heinous, atrocious, or cruel.

(c) The offenses before the court for sentencing arose oui of separate epISOCbS g(F
primary offense is scored at offense level 4 or higher; and the defendant has f[
five or more offenses within a 180 day period that have resulted in convictions.

(c) The primary offense is scored at offense level 3 and the defendant has
committed eight or more offenses within a 180-day period that have resulted in
convictions.

(e) The offense before the court for disposition was committed within 6 months
after the defendant was discharged from a release program, as defined ins. 921.0011(6),

or released from state prison, whichever is later
(F) The defendant occupied a leadership role in a criminal organization.
(g) The offense was committed by a public official under color of office.

(h) The defendant xnew the victim was a law enforcement officer at the time of the
offense; the offense was a violent offense; and that status is not an element of the primary

offense.

(i) The offense created a substantial risk of death or great bodily harm to many
persons or to one or more small children.

(J) The victim was especially vulnerable due to age or physical or mental disability.

(k) The offense was motivated by prejudice based on race, color, ancestry,
ethnicity, religion, sexual orientation, or national origin of the victim.

(D) The victim suffered extraordinary physical or emotional trauma or permanent
physical injury, or was treated with particular cruelty.

(m) The victim was physically attacked by the defendant in the presence ofone or
more members of the victim's family.

(n) The offense resulted in substantial economic hardship to a victim arid consisted
of an illegal act or acts committed by means of concealment, guile, or fraud to obtain
money or property, to avoid payment or loss of money or property, or to obtain business
or professional advantage, when two or more of the following circumstances were

present.
1 The offense involved multiple victims or multiple incidents per victim;

2. The offense involved a high degree of sophistication or planning or occurred
over alengthy period of time;
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