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HB 246
"An Act requiring a member to opt into a class action; and amending Rule 23(c

Alaska Rules of Civil Procedure."

A class action is a lawsuit filed by one or more people on behalf of themselves and a larger 
group of people “who are similarly situated.” Rule 23, Alaska Rules of Civil Procedure, provides the 
procedure for class actions in the state. The Rule sets out the prerequisites that must be met and the 
factors that must be weighed by the court before determining whether the class action should be 
maintained. If the class action is maintained, the court must then direct notice to the class.

Rule 23 currently requires that the court use the best notice practicable to all members that can 
be identified through reasonable effort to tell members when to “opt out” of participation as a class 
member, that any judgment will affect all class members who do not “opt out” and that any member not 
“opting out” may enter an appearance through counsel. Under this system, many people are 
unfortunately made a part of a class action without being aware of it. An unknowing class member can 
get swept into massive litigation, affecting their personal and professional lives, without ever consenting 
to it. They can also be left without recourse if they learn of the sui: after a judgment is made and are 
unsatisfied with the award.

HB 246 recognizes the value and importance of class action lawsuits in our legal system and 
does not make any changes to the prerequisites used to determine if a class action is appropriate and in 
the best interests of the members of the class. It simply changes the notice provision of Rule 23(c) to 
require that a member “opt in” to the class in order to become part of the action. Common sense and 
fairness in our legal system dictate that a person should take some affirmative action before becoming 
part of a lawsuit, whatever the circumstances or outcome may be. This is especially true in a large rural 
state such as Alaska with a sizeable transient population where notice, and therefore the opportunity to 
“opt out,” may not reach many potential class members.
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Class action and collective action (HB 246)

Representative Lesil McGuire 
Attn: Vanessa Tondini

You asked for the list o f  states that use "opt-in" versus "opt-out" for determining 
participants in a class action lawsuit. You also wanted a description o f  the procedure for 
a class action lawsuit under Rule 23, Alaska Rules o f  Civil Procedure.

Under the "opt-out" procedure, a member in the class is part o f  the class litigation unless 
the member opts out; under the "opt-in" procedure, a member o f  the class is not pan of 
the litigation unless the member affirmatively opts in to participate. To find out if  any 
state uses the "opt-in" rather than the "opt-out" procedure for determining class 
participation, I searched the Lexis database that includes all state statutes and court rules.
I could not find a state that uses "opt-in" for class participation. As you may already 
know, Rule 23 of  the Federal Rules of  Civil Procedure uses "opt-out."

However, there are two federal statutes that provide for opting in to participate in a class 
action. In the "opt-in" situation, the action is referred to as a "collective action" rather 
than a class action. The two federal statutes that provide for opting into an action are 
29 U.S.C. 216(b) of  the Fair l abor Standards Act1 and 29 U.S.C. 626(b) of the Age 
Discrimination in Employment Act.2

1 Damages; right of action; attorney’s fees and costs; termination of right of action
Any employer who violates the provisions o f  section 206 or section 207 o f  this title shall 
be liable to the employee or employees affected in the amount o f  their unpaid minimum 
wa ’ or their unpaid overtime compensation, as the case may be, and in an additional 
eq amount as liquidated damages. Any employer who violates the provisions of 
section 215 (a)(3) of  this title shall be liable for such legal or equitable relief as may be 
appropriate to effectuate the purposes o f  section 215 (a)(3) of this title, including without 
limitation employment, reinstatement, promotion, and the payment o f  wages lost and an 
additional equal amount as liquidated damages. An action to recover the liability 
prescribed in either o f  the preceding sentences may be maintained against any employer 
(including a public agency) in any Federal or State court of  competent jurisdiction by any 
one or more employees for and in behalf o f  himself or tl. imselves and other employees



Rule 23, Alaska Rules o f  Civil Procedure, provides the procedure for class actions in the
state. The prerequisites to a class action are listed in subsection (a) o f  the rule as follows:

(1) the class is so numerous that jo-ider o f  all members is impracticable,
(2) there are questions o f  law or fact common to the class,
(3) the claims or defenses of the representative parties are typical o f  the claims or 
defenses o f  the class, and
(4) the representative parties will fairly and adequately protect the interests o f  the 
class.

In the list above, (2) and (3) are directed to the similarities among the class members in 
the litigation, that they have common factual circumstances and legal issues. The first 
prerequisite is directed at the number o f  members o f  the class, and the fourth requires that 
the class will be adequately represented by the representatives initiating and pursuing the 
litigation.

After the prerequisites in (a) are met, Rule 23(b) imposes additional requirements that 
weigh the benefits of  a class action against numerous actions by individual class 
members. Among the considerations are whether there is the risk o f  inconsistent or 
varying adjudications, the risk that an individual's adjudication may be dispositive of  u. 
impair the interests o f  other members of  the class, whether the party opposing the class 
has acted or refuses to act on grounds generally applicable to the members o f  the class, 
whether the questions of  law or fact common to the class predominate over any questions 
affecting some individual members, and whether a class action is superior to other 
methods for the fair and efficient adjudication of  the controversy.
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similarly situated. No employee shall be a party plaintiff to any such action unless he 
gives his consent in writing to become such a party and such consent is filed in the 
court in which such action is brought. The court »n such action shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be 
paid by the defendant, and costs o f  the action. The right provided by this subsection to 
bring an action by or on behalf of  any employee, and the right of  any employee to 
become a party plaintiff to any such action, shall terminate upon the filing o f  a complaint 
by the Secretary of Labor in an action under section 217 o f  this title in which

(1) restraint is sought o f  any further delay in the payment o f  unpaid minimum 
wages, or the amount o f  unpaid ovenime compensation, as the case may be, owing to 
such employee under section 206 or section 207 o f  this title by an employer liable 
therefor under the provisions o f  this subsection or

(2) legal or equitable relief is sought as a result o f  alleged violations o f  section 
215 (a)(3) o f  this title. [Emphasis added.]

2 Sec. 626(b) directs that the enforcement of the Age Discrimination in Employment Act 
use the procedures in 29 U.S.C. 216, which requires the affirmative consent by an 
individual to participate in the litigation.



Rule 23(c), that would be amended by HB 246, provides the procedures to be followed 
by the court. First, the issue o f  whether to proceed as a class action should be decided "as 
soon as practicable after the commencement of  an action brought as a class action . . . ." 
Next, after finding that "the questions o f  law or fact common to the members o f  the class 
predominate over any questions affecting only individual members, and that a class 
action is superior to other available methods for the fair and efficient adjudication o f  the 
controversy", the court uses the best practicable notice to all members to tell the members 
when to opt out o f  participation as a class member, that any judgment will affect all class 
members who do not opt out, and that any member not opting out may enter an 
appearance through counsel. A judgment in a class action must describe those found by 
the judge to be members o f  the class, and, i f  notice of the opportunity to opt out was 
provided, those to whom the notice was directed and who did not opt out o f  the class. 
Other provisions in Rule 23(c) allow for a limitation on the issues to be included in the 
class action and the division of a class into subclasses that may each be treated as a class.

Rule 73(d) and (e) describe procedures for orders in the conduct o f  class actions and the 
dismissal or compromise o f  the class action.

In general, Rule 23 requires a court to look at the efficiency of litigation by ;ombining 
potential litigants who have common issues o f  law and fact, but also consider whether a 
class action will adequately represent the individuals fitting within the parameters o f  a 
class member. Members who do not opt out are subject to the outcome of  the litigation, 
but those who do may litigate their claims separately.

If I may be o f  further assistance, please advise.

DMB:med 
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rule requires notice to class members with an "opt-out" requirement.
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Friday, 'eb rua ry 18, 2005

P re s id e n t  Bush S igns  C lass-A ction  F a irn e ss  Act of 2 0 0 5  I n to  Law

TH E  P R E S ID E N T : T h a n k  y o u  a ll. T h a n k s  fo r  c o m in g . (A p p la u s e .)  P le a se  b e s e a te d . T h a n k  y o u  fo r 

c o m in g . T h a n k s  fo r  th e  w a rm  w e lc o m e . W e lc o m e  to  th e  p e o p le 's  h o u s e . G la d  y o u 'r e  h e re  fo r  th e  

firs t b II s ig n in g  c e re m o n y  o f  2 0 0 5 . (A p p la u s e .)

T h e  bill I 'm  a b o u t to  s ig n  is a m o d e l o f  e ffe c tiv e / b ip a rtis a n  le g is la tio n . By w o rk in g  to g e th e r  o v e r  

s e v e ra l y e a rs , w e  h a v e  a g re e d  on a p ra c tic a l w a y  to  b e g in  re s to rin g  c o m m o n  s e n s e  a n d  ba la nce to  

A m e ric a 's  legal s y s te m . T h e  C la s s -A c tio n  F a irn e s s  A ct o f  2 0 0 5  m a rk s  a c ritica l s te p  to w a rd  e n d in g  

th e  la w s u it c u ltu re  in o u r  c o u n try . T h e  bill w ill e a s e  th e  n e e d le s s  b u rd e n  o f  lit ig a tio n  o n  e v e ry  

A m e ric a n  w o rk e r, b u sin e s s , a n d  fa m ily .  B y b e g in n in g  th e  im p o r ta n t  w o rk  o f  leg a l re fo rm , w e are  

m e e tin g  o u r  d u ty  to  s o lv e  p ro b le m s  n o w , a n d  n o t to  pass th e m  on to  fu tu r e  g e n e ra tio n s .

I a p p re c ia te  so v e ry  m u c h  th e  le a d e rs h ip  t h a t  S e n a to r  F rist a n d  S e n a to r  M c C o n n e ll h a v e  s h o w n  on 

th is  bill in th e  U n ite d  S ta te s  S e n a te . I w a n t  to  th a n k  S e n a to r  C hris  D o d o  a n d  S e n a to r  T o m  C a rp er 

an d S e n a to r  C raig T h o m a s , as w ell fo r  w o rk in g  in a b ip a rtisa n  fa s h io n  to  g e t  th is  g o od  b ill to  m y  

d esk .

I a p p re c ia te  C o n g re s s m a n  Jim  S e n s e n b re n n e r, as  w ell as  C o n g re s s m a n  L a m a r  S m ith , jo in in g  us 

to d a y . I  p a rtic u la rly  w a n t to  p a y  tr ib u te  to  th e  bill sp o n s o rs  - -  S e n a to r  G ra s s le y  a n d  S e n a to r  K ohl, 

as w e ll as C o n g re s s m a n  Bob G o o d la tte  an d  C o n g re s s m a n  Rick B o u c h e r, w h o  a re  w ith  u s here 

to d a y .

C o n g re ss  s h o w e d  w h a t is p o ss ib le  w h e n  w e  se t a s id e  p a rtis a n  d iffe re n c e s  a n d  fo c u s  on w h a t's  

d o in g  r ig h t fo r C o n g re s s, an d  y o u  a ll a m  * '0  be - -  I  m e a n , fo r th e  c o u n try  — an d  y o u 'r e  to  be 

c re d ite d  fo r  y o u r g o od  w o rk . T h a n k  y o u  e ry  m u c h . (A p p la u s e .)

I w e lc o m e  o u r n e w  A tto rn e y  G e n e ra l -  o h , r ig h t th e re . (L a u g h te r .)  H o w  q u ic k lv  th e y  fo rg e t in 

W a s h in g to n . (L a u g h te r .)  Al G o n z a le s . Proud y o u 'r e  up h e re , Al. H e c to r B a rre to , th e  SBA. T h a n k  

y o u , a ll th e  b u sin e ss  le a d e rs, c o m m u n ity  le a d e rs, c o n s u m e r g ro u p s  w h o  care  a b o u t  th is  issue. 

T h a n k s  fo r y o u r h a rd  w o rk . T h a n k s  fo r  b e in g  p a tie n t. T h a n k s  fo r  n o t b e c o m in g  d is c o u ra g e d . A nd 

th a n k s  fo r w itn e s s in g  th e  fru its  o f  y o u r  la b o r as I s ign  th is  bill.

C la s s -a c tio n s  can s e rv e  a v a lu a b le  p u rp o s e  in  o u r  legal s y s te m . T h e y  a llo w  n u m e ro u s  v ic tim s  o f  th e  

s a m e  w ro n g -d o in g  to  i ’ rge th e ir  c la im s  in to  a s in g le  la w s u it. W h e n  u se d  p ro p e r ly , c la s s -a c tio n s  

m a k e  th e  legal s y s te m  m o re  e ff ic ie n t a n d  h e lp  g u a ra n te e  th a t in ju re d  p e o p le  re c e ive  p ro p e r 

c o m p e n s a tio n . T h a t  is a n  im p o r ta n t  p rin c ip le  o f ju s tic e . S o  th e  bill I s ig n  to d a y  m a in ta in s  e v e ry  

v ic tim 's  r ig h t to  s e e k  ju s tic e , a n d  e n s u re s  th a t  w ro n g -d o e rs  a re  held  to  a c c o u n t.

C la s s -a c tio n s  can a lso  be m a n ip u la te d  fo r p e rs o n a l g a in . L a w y e rs  w h o  re p re s e n t p la in tiffs  fro m  

m u ltip le  s ta te s  can s h o p  a ro u n d  for th e  s ta te  c o u rt w h e re  th e y  e x p e c t to  w in  th e  m o s t m o n e y . A 

few  w e e k s  a g o , I v is ite d  M a d is o n  C o u n ty , Illin o is , w h e re  ju r ie s  h a v e  e a rn e d  a re p u ta tio n  fo r  

a w a rd in g  large ve rd ic ts . T h e  n u m b e r  o f  c la s s -a c tio n s  file d  in M a d iso n  C o u n ty  h as g o n e  fro m  tw o  in 

1 9 9 8  to  82  in 2 0 0 4  — e v e n  th o u g h  th e  v a s t m a jo r ity  o f th e  d e fe n d a n ts  n a m e d  in th o s e  s u its  are 

n o t fro m  M ad iso n  C o u n ty . T ria l la w y e rs  h a v e  a lre a d y  file d  24  c la s s -a c tio n s  in M a d iso n  C o u n ty  th is  

y e a r. W e 're  in F e b ru a ry. (L a u g h te r .)  In c lu d in g  20  in  th e  p a s t w e e k  - -  a fte r  C o n g re s s  m a d e  it c lear 

th e ir  ch anc e to  e x p lo it  th e  c la s s -a c tio n  s y s te m  w o u ld  soo n  be g o n e .

B e fo re  to a a y , trial la w y e rs  w ere ab le  to  drag  d e fe n d a n ts  fro m  all o v e r  th e  c o u n try  in to  s y m p a th e tic  

local c o u rts , e v e n  if  th o s e  b u sin e s s e s  h a v e  d o n e  n o th in g  w ro n g . M a n y  b u s in e s s e s  decid ed  if w as 

c h e a p e r to  s e ttle  th e  la w s u its , ra th e r  th a n  risk  a m a s s iv e  ju r y  a w a rd . In  m a n y  cases, la w ye rs  w e n t

http://www.gop.com/News/Read.aspx?ID=5191 2/21/2005
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h o m e  w ith  h u g e  p a y -o u ts ,  w h ile  th e  p la in tiffs  e n d e d  up w ith  c o u p o n s  w o rth  o n ly  a fe w  d o lla rs. By 

th e  t im e  th e  s e tt le m e n t  in  a t  le a s t o n e  case w a s fin is h e d , p la in tiffs  a c tu a lly  o w e d  th e ir  la w y e rs  

m o n e y .

A n e w s p a p e r e d ito r ia l c a lle d  th e  c la s s -a c tic n  s /s t e m  "an e x to r tio n  ra c k e t th a t  o n ly  C o n g re s s  can 

fix ."  T h is  hill h e lp s  f ix  th e  s y s te m . C o n g re s s  h a s  d o n e  Its d u ty ,  a n d  I 'm  p ro u d  to  s ig n  it in to  law .

O v e r  th e  p a st fe w  y e a rs  I 'v e  m e t  p e o p le  fro m  all o v e r  th e  c o u n try  w h o  k n o w  th e  im p o rta n c e  o f 

c la s s -a c tic n  re fo rm  f i is th a n d ,  a n d  th re e  o f th e m  a re  w ith  u s to d a y . M a ry lo u  R ig a t liv e s  in 

C o n n e c tic u t, y e t  a c la s s -a c tio n  in v o lv in g  h e r fa u lty  ro o f w a s  re s o iv e d  b y  a ju d g e  in A la b a m a . T h e  

a w ard  co vered o n ly  a fra c tio n  o f  th e  c o st o f n e w  s h in g le s , b u t t h a t  w a s n 't  M a ry lo u 's  b ig g e s t 

u ro b le m . S h e  h ad n o  id ea  s h e  w a s  p a rt o f  th e  c la s s -a c tio n  in  th e  firs t  p la c e , a n d  no o n e  c o n ta c te d  

h e r a b o u t h e r a w a rd . S h e  o n ly  le a rn e d  b y  a c c id e n t w h e n  s h e  called  th e  c o m p a n y  a b o u t h e r 

w a rra n ty . A nd th e n  s h e  fo u n d  o u t  th e re  w as n o th in g  m o re  s h e  c o uld  d o .

H ilda B a n k sto n  is w ith  us. A n d  h e -  la te  h u s b a n d  used  to  o w n  a d ru g s to re  in F a y e tte , M ississip p i. 

T h e ir  b u sin e s s  w as d o in g  w e ll, u n til th e  s to re  g o t s w e p t up in m a s s iv e  lit ig a tio n  ju s t  b e c a u s e  it 

d is p e n s e d  p re s c rip tio n  d ru g s  fo r  a c e rta in  d ru g  - -  p re s c rip tio n s  fo r  a c e rta in  d ru g . S h e  h ad to  sell 

th e  p h a rm a c y  s ix  y e a rs  a g o . B u t s h e 's  s till g e ttin g  d ra g g e d  in to  c o u rt, a g a in  a n d  a g a in . H e re ’s w h a t 

sh e  s a id : "M y h u s b a n d  a n d  I  live d  th e  A m e ric a n  D re a m  u n til w e w e re  c a u g h t u p  in w h a t  has 

b e c o m e  an A m e ric a n  n ig h tm a r e ."

A lita  D itk o w s k y  is w ith  us. S h e  w a s  p a rt o f  a c la s s -a c tio n  a g a in s t a c o m p a n y  t h a t  m a d e  fa u lty  

te le v is io n s . W h e n  th e  case w as s e ttle d  in M a d iso n  C o u n ty , I ll in c 's , A lita 's  la w y e r  to c k  h o m e  a big 

check w h ile  s h e  g o t a $ 5 0  re b a te  o n  a n o th e r  T V , b u ilt  by  th e  s a m e  c o m p a n y  t h a t  h ad  ru in e d  th e  

firs t TV . (L a u g h te r .)  H e re 's  w h a t  s h e  s a id : " I 'm  still le ft  w ith  a b ro k e n  T V ."  (L a u g h te r .)  "H e g o t $ 2 2  

m illio n . W h e re 's  th e  ju s t ic e  in th is? "

I w a n t to  th a n k  yo u  a ll fo r  le tt in g  m e  u se  y o u r  s to rie s , n o t o n ly  h e re , b u t d u rin g  d iffe re n t e v e n ts  

w e 'v e  had in h ig h lig h tin g  th e  n e e d  fo r  c la s s -a c tio n  re fo rm , b e c a u s e  th is  a c t w ill h e lp  e n s u re  ju s tic e  

b y m a k in g  tw o  e s s e n tia l re fo rm s . F irs t, it  m o v e s  m o s t large, in te rs ta te  c la s s -a c tio n s  in to  fe d e ra l 

co urts. T h is  w ill p re v e n t tr ia l la w y e rs  fro m  f p p in g  a ro u n d  fo r  fr ie n d ly  lo ca l v e n u e s . T h e  b ill w ill 

ke e p  o u t -o f-s ta te  b u s in e s s e s , w o rk e rs , an d  s h a re h o ld e rs  fro m  b e in g  d ra g g e d  b e fo re  u n fr ie n d ly  

local ju r ie s , o r forced in to  u n fa ir  s e tt le m e n ts . A n d  th a t 's  g o o d  fo r o u r  s y s te m , a n d  it 's  g o od  fo r o u r  

e c o n o m y .

S e c o n d , tn e  bill p ro v id e s  n e w  s a fe g u a rd s  to  e n s u re  th a t  p la in tiffs  a n d  c la s s -a c tio n  la w s u its  are 

tre a te d  fa ir ly . T h e  bill re q u ire s  ju d g e s  to  c o n s id e r th e  real m o n e ta r y  v a lu e  o f c o u p o n s  an d 

d is c o u n ts , so th a t  v ic t im s  can  c o u n t on tru e  c o m p e n s a tio n  fo r  th e ir  in ju r ie s . I t  d e m a n d s  

s e tt le m e n ts  an d  ru lin g s  to  be e x p la in e d  in p la in  E n g lis h , so th a t  c la ss m e m b e r s  u n d e rs ta n d  th e ir  

fu ll rig h ts.

T h e s e  a re  n e e d e d  re fo rm s . I t 's  an  im p o r ta n t  p iec e  o f le g is la tio n . I t  s h o w s  w e 're  m a k in g  im p o rta n t 

p ro g ress to w a rd  a b a tte r  le g a l s y s te m ,

T h e re 's  m o re  to  d o . S m a ll b u s in e s s  o w n e rs  acro ss A m e ric a  fe a r  th a t  o n e  ju n k  la w s u it could  force 

th e m  to  c lose th e ir  d o o rs  fo r  g o o d . M e d ica l lia b ility  la w s u its  a re  d r iv in g  u p  th e  c o st fo r  d o c to rs  and 

p a tie n ts  a n d  e n tre p re n e u rs  a ro u n d  th e  c o u n try . A s b e s to s  lit ig a tio n  a lo n e  h a s  led to  th e  b a n k ru p tc y  

o f d o ze n s  o f  c o m p a n ie s  an d  co st te n s  o f th o u s a n d s  o f jo b s , e v e n  th o u g h  m a n y  a s b e s to s  c la im s  are 

filed  on b e h a lf o f  p e o p le  w h o  a r e n 't  a c tu a lly  sick.

O v e ra ll, ju n k  la w s u its  h a v e  d r iv e n  th e  to ta l c o st o f  A m e ric a 's  to r t  s y s te m  to  m o re  th a n  $ 2 4 0  b illio n  

a y e a r, g re a te r  th a n  a n y  o th e r  m a jo r  in d u s tr ia liz e d  n a tio n , f t  c re a te s  a n e e d le s s  d is a d v a n ta g e  fo r 

A m e ric a 's  w o rk e rs  a n d  b u s in e s s e s  in a g lo b a l e c o n o m y , im p o s e s  u n fa ir  c o s ts  o n  jo b  cre a to rs, and
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W e  h a ve  a re s p o n s ib ility  to  c o n fro n t fr iv o lo u s  lit ig a tio n  head o n . I w ill c o n tin u e  w o rk in g  w ith  

C o n g ress  to  pass m e a n in g fu l legal re fo rm s , s ta rtin g  w ith  re fo rm  in o u r  a s b e s to s  an d  m e d ic a l 

lia b ility  s y s te m s .

O nce a g a in , I w a n t to  th a n k  y o u  a ll fo r th e  hard w o rk  o n  th is  im p o r ta n t  le g is la tio n . C la s s -a c tio n  

re fo rm  w ill help  k e e p  A m e ric a  th e  b e - t  p lace in th e  w o rld  to  d o  b u sin e s s . I t  w ill h e lp  e n s u re  ju s tic e  

fo r o u r  c itize n s, an d  I 'm  c o n fid e n t t h a t  th is  bill w ill be th e  firs t o f m a n y  b ip a rtis a n  a c h ie v e m e n ts  in 

th e  y e a r 2 0 0 5 .

A n d  now  it is m y  h o n o r  to  s ig n  th e  C la s s -A c tio n  F a irn e ss  law . (A p p la u s e .)

raises prices to consumers.
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R u l e  2 3 ,  F e d e r a l  R u l e s  o f  C i v i l  P r o c e d u r e

(a) Prerequisites to a Class Action. One  or m ore  members  of a class may  sue or be sued as 
representative parties on  behalf  of all only if (1) the class is so nu m ero u s  that  joinde; of all 
members  is impracticable, (2) there are questions of law or fact com m on  to the  class, (3) the 
claims or defenses of the representa tive  parties are typical of the claims or defenses of the 
class, and  (4) the  representa tive  parties will fairly and  adequate ly  protect the interests of the 
class.

(b) Class Actions Maintainable.  A n  action may  be maintained as a class action if the 
prerequisites of subdiv is ion (a) a ie  satisfied, a nd  in addition:

(1) the prosecution of separa te  actions by or against  individual  m em bers  of the 
class would  create a risk of

• (A) inconsistent o r  varying adjudications with respect to 
individual members  of the class which would  establish 
incompatib le  s tandards  of conduct  for the party oppos ing  the 
class, or

• (B) adjudicat ions  with respect to individual  members  of the class 
which w ould  as a practical matte r be disposit ive of the interests of 
the o ther  m em bers  not parties to the adjudications or substantially 
impair  or im pede  their ability to protect their interests; or

(2) the party  opoos ing  the class has acted or refused to act on  g rounds  generally 
applicable to the  class, thereby making appropria te  final injunctive relief or 
corresponding declara tory  relief with respect to the class as a whole; or

(3) the court  f inds that the quest ions  of law or fac* common to the members  of the 
class p redomina te  over  any  questions affecting only individual members ,  and that 
a class action is super io r  to o ther available methods for the fair and  efficient 
adjudication of the  controversy.  The matters pertinent to the findings include: (A) 
the interest of m em bers  of the class in individually controlling the prosecution or 
defense of separa te  actions; (B) the extent and  nature  of any litigation concerning 
the controversy a lready commenced by or  against members  of the class; (C) the 
desirability or undesirabil i ty  of concentrating the litigation of the claims in the 
particular forum; (D) the difficulties likely to be encountered in the managem ent  of 
a class action.

(c) Determination by O rd e r  W hether  Class Action to be Maintained; Notice; Judgment ;  Actions 
Conducted  Partially as Class Actions.
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(1) As soon as practicable after the commencement  of an  action b rough t  as a class 
action, the court  shall d e te rm ine  by order  w he ther  it is to be so main ta ined . An 
order n d e r  this subdiv is ion m ay  be conditional, and  m ay  be  altered or am ended  
before the decision on  the  merits.

(2) In any class action main ta ined  u nder  subdivision (b)(3), the  cour t  shall direct to 
the members  of the  class the best  notice practicable u n d e r  the  circumstances, 
including indiv idual notice to al! members  w ho  can be identified th rough  
reasonable effort. The notice shall advise  each m em b er  that  (A) the court  will 
exclude the m em b er  from the class if the m em ber  so requests  by a specified date;
(B) the judgment,  w h e th e r  favorable or not, will include  all m em bers  w h o  do  not 
request  exclusion; and  (C) any member  w ho  does not request  exclusion may, if the 
member  desires, en ter  a n  appearance  through counsel.

(3) The judgm en t  in an action maintained as a class action u n d e r  subdivision  (b)(1) 
or (b)(2), w he ther  o r  not favorable to the class, shall include and  describe those 
whom  the court  f inds to be members  of the class. The ju d g m e n t  in an action 
mainta ined as  a class action u n d e r  subdivisicn  (b)(3), whether  or  not favorable to 
the class, shall include an d  specify or  describe those to w h o m  the notice provided  
in subdivision (c)(2) was  directed,  and  who have not requested  exclusion,  and 
w hom  the cour t  f inds to be  members  of the class.

(4) When appropr ia te  (A) an action may be b rough t  or m ain ta ined  as a class action 
with respect to part icular issues, or (B) a class may  be d iv ided  into subclasses and  
each subclass treated as a class, and the provisions of this rule shall then be 
construed and  applied accordingly.

(d) Orders  in Conduct  of Actions. In the conduct of actions to which this rule applies, the court  
may  make  appropr ia te  orders:  (1) de te rmin ing the course of proceedings  o r  prescribing 
measures  to p revent u n d u e  repeti tion or complication in the presenta tion of evidence or 
argument;  (2) requiring,  for the protection of the members  of the  class or otherwise  for the fair 
conduct of the action, that  notice be given in such m anner  as the cour t  may  direct  to some or 
all of the members  of any  step in the action, or of the p roposed  extent of the judgment,  or of 
the opportuni ty  of members  to signify whether  they consider  the representation fair and 
adequate ,  to intervene and  present claims or defenses, o r  o therwise  to come into the action; (3) 
imposing conditions on the representa tive parties or  on  intervenors;  (4) requiring that the 
pleadings be a m ended  to eliminate  therefrom allegations as to representa tion of absent 
persons,  and that the  action proceed accordingly; (5) deal ing with  similar procedural  matters. 
The orders may  be combined  with  an  order under  Rule 16, and  may be altered or  amended as 
may  be desirable from time to time.

(e) Dismissal or Compromise .  A  class action shall not be d ismissed o r  compromised without
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the approval of the court,  and  notice of the p roposed  dismissal  o r  com prom ise  shall be given 
to all members  of the class in such m anner  as the court  directs.

(f) Appeals. A court  of appeals  m ay  in its discretion permit  an appeal from an order  ot a 
district court  g ran t ing  or  deny in g  class action certification u n d e r  this rule if application is 
m ade  to it within ten days  after entry of the order.  An appeai does  not stay proceedings in the 
district court  unless the district judge or the court  of appeals  so orders.

Rule  23.1 Derivative Actions  by  Shareholders .

In a derivative action b rough t  by one o r  more shareholders  or  m em bers  to enforce a r ight of a 
corporation or of an un incorpora ted  association, the corporation or association having failed to 
enforce a right which may  proper ly  be asserted by it, the compla in t  si.all be verified and shall 
allege (1) that the plaintiff was  a shareholder o r  member  at the t ime of the transaction of which 
the plaintiff compla ins  or that  the  plaintiff’s share o r  mem bersh ip  thereafter devolved on the 
plaintiff by operat ion of law, and (2) that  the action is not a collusive one  to confer jurisdiction 
on a court  of the United States which it would  not otherwise have. The complaint  shall also 
allege with particulari ty the efforts, if any, m ade  by the plaintiff to obtain the action the 
plaintiff desires from the directors or comparable  authori ty  and, if necessary,  from the 
shareholders or  members ,  and  the reasons for the plaintiff's failure to obtain the action or for 
not making the effort. The derivative  action m ay  not be mainta ined  if it appears  that the 
plaintiff does not fairly and  adequate ly  represent the interests of the shareholders  or members 
similarly si tuated in enforcing the right of the corporation or association.  The action shall not 
be dismissed or com prom ised  without the approval  of the court, and  notice of the proposed 
dismissal or compromise  shall be given to shareholders  or members  in sucn m anner  as the 
court  directs.

Rule  23.2 Actions Rela t ing  to U nincorpora ted  Associations.

An action brought by or against  the  members  of an unincorpora ted  association as a class by 
naming certain m em bers  as representative  parties may  be mainta ined only if it appears  that 
the representative parties will fairly and  adequately  protect the interests of the  association and 
its members.  In the conduct  of the action the court  m ay  make appropr ia te  orders  
corresponding with those descr ibed in Rule 23(d), and  the p rocedure  for dismissal or 
compromise of the action shall correspond with  that p rovided in Rule 23(e)

Back to Top
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H o w  a  C l a s s  A c t i o n  P r o c e e d s  i n  C o u r t

T h e  fo l lowing  f low  char t  desc r ibes  the  ypical  procedures  fo l low ed  in class action 
l i t igation.  T h e  s eq u en ce  o f  even ts  desc r ibed  may vary from case; how ever ,  generally,  a class 
action wil  invo lve  all of the  s teps  noted.

Step 1: The first s tep  is the draft ing and  filing of a complain t  agains t  the defendants .  This 
docum en t  is then filed in court  a n d  delivered or "served" on the de fendan ts  by the U.S. mail or 
a process server.

Step  2: After the  compla in t  is filed, the defendants  will usual ly  file an  answ er  denying  the 
allegations. Alternatively,  they m ay  elect to challenge the compla in t  by filing certain motions 
challenging the lawsuit .  If mot ions  are  filed, an answer  will be required after the judge rules 
on the motions  uniess  the case is dismissed.

Step  3: After the answ ers  are  filed and any  motions  ruled on, a period of "discovery" will 
usually take place. Discovery involves  the lawyers d em an d in g  docum en ts  from the other  side, 
asking writ ten questions,  an d  taking deposidons.  Often courts  will ho ld  a conference with the 
lawyers and  set a t imetable for pre liminary  discovery needed  for certification to be completed.

Step 4: During the discovery  phase,  the  defendants  may file motions  to challenge the legal 
sufficiency or under ly ing  factual basis for the action. These are usually  called motions for 
su m m a ry  judgment.  If a d e fendan t  wins, some or all of the  claims of plaintiffs may  be 
dismissed.

Step 5: After all p re liminary  d iscovery is completed,  the plaintiff will file mot ion to certify a 
class action. The defendan ts  will file objections to certification. The C our t  will have  a hearing.
If plaintiffs win, the case proceeds  to be  certified.

Step 6: Notice. If the lawsuit  is one  for money, the court  will o rder  notice go  to the class.
Notice is publisned in the n e w sp a p e r  or  sent th rough the mail. This notice advises  class 
members  of their rights, a n d  sets deadlines  for objecting, "opting out," or enter ing an 
appearance  th rough  a lawyer.

Step  7: Trial or Settlement. After final certification is granted,  add it ional discovery may be 
needed before the case is tried. After that  discovery is completed,  the case is set for trial unless 
it settles. The trial of a class action procedural ly  is the same as for any other civil lawsuit.

S u m m ar y  of Typical  P rocedures  in  a Class  Action:

Bad to Top
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F r e q u e n t l y  A s k e d  Q u e s t i o n s  a b o u t  C l a s s  A c t i o n s

T h i s  p a g e  c o n t a i n s  a n s w e r s  t o  c o m m o n  q u e s t i o n s  a s k e d  a b o u t  c l a s s  a c t i o n  l i t i g a t i o n .  F o r  m o r e  
d e t a i l e d  i n f o r m a t i o n ,  l i n k s  t o  o t h e r  s i t e s  a r e  p r o v i d e d .  F u r t h e r ,  d e t a i l e d  i n f o r m a t i o n  a b o u t  
s o m e  a s p e c t s  o f  c l a s s  a c t i o n  l i t i g a t i o n  m a y  b e  f o u n d  i n  t h e  F e d e m l  C l a s s  A c t i o n  M a n u a l  - 
I n t e r n e t  E d i t i o n  o n  t h i s  w e b s i t e .

•  W h a t  i s  a  c l a s s  a c t i o n ?
•  H o w  d o  c o r p o r a t i o n s  i m p r o p e r l y  a v o i d  c l a s s  a c t i o n  l i t i g a t i o n  in  c o n s u m e r  

t r a n s a c t i o n s ?
•  W h a t  t y p e s  o f  c l a s s  a c t i o n s  m a y  b e  f i l e d ?
• C a n  I b e  b o u n d  b y  a  j u d g m e n t  o r  s e t t l e m e n t  o f  a  c l a s s  a c t i o n ?
•  I l o w  d o  I j o i n  a  c l a s s  a c t i o n ?
•  I f  I h a v e  a c l a i m ,  s h o u l d  I f i l e  m y  o w n  l a w s u i t ?
•  W h o  p a y s  t h e  l a w y e r s  i n  a c l a s s  a c t i o n  l a w s u i t ?
•  W h a t  a r e  t h e  s i g n s  o f  a n  u n f a i r  s e t t l e m e n t  o r  i m p r o p e r  r e p r e s e n t a t i o n ?
•  H o w  d o  I f i n d  m o r e  i n f o r m a t i o n  o n  a n y  l e g a l  i s s u e  r e g a r d i n g  a c l a s s  a c t i o n ?

W hat is a C lass A ction?

A  c l a s s  a c t i o n  is  a  r e p r e s e n t a t i v e  a c t i o n  w h e r e i n  o n e  o r  m o r e  p l a i n t i f f s  a c t u a l l y  n a m e d  in  t h e  
c o m p l a i n t ,  a l o n g  w i t h  t h e i r  c o u n s e l  p u r s u e  a  c a s e  fo r  t h e m s e l v e s  a n d  t h e  d e f i n e d  c la s s  a g a i n s t  
o n e  o r  m o r e  d e f e n d a n t s .  T h e  c l a i m s  o f  t h e  " c la s s  r e p r e s e n t a t i v e s "  m u s t  a r i s e  f r o m  fa c ts  o r  l a w  
c o m m o n  to  t h e  c l a s s  m e m b e r s .  M o s t  c la s s  a c t i o n s  a r e  c a l l e d  " p l a i n t i f f  c l a s s  a c t io n s ; "  h o w e v e r ,  
in  l i m i t e d  c i r c u m s t a n c e s  a  c l a s s  a c t i o n  c a n  b e  f i l e d  a g a i n s t  o n e  o r  m o r e  d e f e n d a n t s  
r e p r e s e n t i n g  a g r o u p  o f  d e f e n d a n t s ,  i.e., a  " d e f e n d a n t  c la s s "  a c t io n .

In  f e d e r a l  c o u r t ,  t h e  p r o c e d u r e s  f o r  c e r t i f y i n g  a  c la s s  a n d  t h e  r e q u i s i t e  e l e m e n t s  f o r  c e r t i f i c a t i o n  
a r e  g o v e r n e d  b y  R u l e  23, F e d e r a l  R u l e s  o f  C iv i l  P r o c e d u r e .  F o r  g e n e r a l  i n f o r m a t i o n  a b o u t  
f e d e r a l  c o u r t s  a n d  h o w  t h e y  a r e  s t r u c t u r e d ,  y o u  m a y  w a n t  to  t r y  " U n d e r s t a n d i n g  t h e  F e d e r a l  
C o u r t s . "  A n o t h e r  w e b s i t e  w i t h  u s e f u l  i n f o r m a t i o n  o n  t h e  f e d e r a l  c o u r t  s y s t e m  a n d  its 
p r o c e d u r e s  is  th e  F e d e r a l  J u d i c i a r y  H o m e p a g e  a t  w w w . u s c o u r t s . g o v  A ls o ,  a  f l o w  c h a r t  
i n d i c a t i n g  t h e  n o r m a l  m a n n e r  i n  w h i c h  a t y p i c a l  c la s s  a c t i o n  p r o c e e d s  t h r o u g h  t h e  c o u r t s  is 
a v a i l a b l e  o n  th i s  s i te :  C l a s s  A c t i o n  F l o w  C h a r t .

B a c k  to  T o p

H ow  do co rpora tions im p ro p e rly  avo id  class actions in  co n su m er litiga tion?

In  t h e  e a r l y  1 90 0 's  c o n g r e s s  p a s s e d  a  l a w  c a l l e d  th*' " F e d e r a l  A r b i t r a t i o n  A c t ."  T h i s  l a w  w h i c h  
w a s  i n t e n d e d  to  a p p l y  o n l y  to  m e r c h a n t s  e n g a g e d  i n  i n t e r s t a t e  c o m m e r c e  a t  t h e  t i m e  it  w a s  
p a s s e d ,  is  n o w  in  t h e  1 9 9 0 ’s  b e i n g  u s e d  a s  a  w e a p o n  a g a i n s t  c o n s u m e r s .  A r b i t r a t i o n  w a s
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i n t e n d e d  to  b e  a  p r o c e s s  w h e r e b y  e q u a l l y  s o p h u  t i c a t e d  b u s i n e s s m e n  c o u l d  n e g o t i a t e  a n  
a g r e e m e n t  w i th  e a c h  o t h e r  t o  s u b m i t  a n y  d i s p u t e  t h e y  m i g h t  h a v e  to  a n  m d e p e n d e n t  t h i r d  
p a r t y  fo r  r e s o l u t i o n  i n s t e a d  o f  a  c o u r t .  T h e  t h e o r y  w a s  t h a t  a s  to  b u s i n e s s m e n ,  t h e  l a w  s h o u l d  
p e r m i t  a n  a l t e r n a t i v e  m e t h o d  f o r  t h e m  t o  q u i c k l y  r e s o l v e  t h e i r  d i f f e r e n c e s  o u t s i d e  o f  c o u r t .  T h e  
fa c t  is  t h a t  m o s t  b u s i n e s s e s  e n g a g e d  in  s u c h  t r a n s a c t i o n s  h a v e  l a w y e r s  o n  r e t a i n e r  o r  o n  s t a f f  to  
n e g o t i a t e  s u c h  a g r e e m e n t s ,  t h e y  f u l l y  u n d e r s t a n d  t h e  r a m i f i c a t i o n s  o f  a r b i t r a t i o n ,  a n d  th e  
t e r m s  o f  t h e  a r b i t r a t i o n  a r e  a g r e e d  to  b y  p a r t i e s  o f  e q u a l  b a r g a i n i n g  s t r e n g t h .

C o r p o r a t i o n s  a r e  n o w  u s i n g  t h e  s a m e  l a w  to  a b u s e  t h e  A m e r i c a n  c o n s u m e r .  C o n t r a c t s  w i th  
a r b i t r a t i o n  c l a u s e s  i n v o l v i n g  c r e d i t ,  b a n k i n g ,  i n s u r a n c e ,  a n d  e v e n  h o m e  c o n s t r u c t i o n  p r o je c t s  
a r e  n o w  a p p e a r i n g  w i t h  i n c r e a s i n g  f r e q u e n c y .  A n  a r b i t r a t i o n  c l a u s e  is  p a r t i c u l a r l y  i n s i d i o u s  
w h e n  i n c l u d e d  i n  c o n t r a c t s  o f  a d h e s i o n ,  i .e . ,  c o n t r a c t s  b e t w e e n  b u s i n e s s e s  a n d  c o n s u m e r s  
o f f e r e d  s o l e l y  o n  a t a k e - i t - o r - l e a v e - i t  b a s i s .  W h y  a r e  s u c h  a r b i t r a t i o n  c l a u s e s  b a d  fo r  
c o n s u m e r s ?

(1) A n  a r b i t r a t i o n  c l a u s e  g e n e r a l l y  p r o h i b i t s  a  c o n s u m e r  f r o m  f i l i n g  a n y  l a w s u i t  in  a  c o u r t  o f  
l a w .  I n  a l a w s u i t  p e o p l e  h a v e  m u c h  b r o a d e r  p r o c e d u r a l  p r o t e c t i o n s  a n d  r i g h t s  t h a n  t h e y  h a v e  
in  a r b i t r a t i o n .  A f t e r  a  l a w s u i t  is  f i l e d  in  c o u r t ,  a  l a w y e r  c a n  f o r c e  a  d e f e n d a n t  t o  s u b m i t  h is  
e m p l o y e e s  f o r  d e p o s i t i o n ,  t o  a n s w e r  q u e s t i o n s  u n d e r  o a t h  in  w r i t i n g ,  a n d  to  a l l o w  a n  
i n s p e c t i o n  o f  d o c u m e n t s .  If a  d e f e n d a n t  o r  i ts  l a w y e r s  a r e  c a u g h t  c o n c e a l i n g  i n f o r m a t i o n  o r  
l y in g ,  s e v e r e  p e n a l t i e s  c a n  b e  i m p o s e d  b y  a  j u d g e .  If a  d e f e n d a n t  r e f u s e s  to  p r o d u c e  
d o c u m e n t s  o r  is  e v a s i v e  in  a n s w e r i n g  q u e s t i o n s ,  t h e y  c a n  b e  f o r c e d  b y  a  c o u r t  to  f u l ly  a n s w e r ,  
o r  in  e x t r e m e  c a s e s  a  d e f e n d a n t  c a n  b e  f o u n d  l i a b le  w i t h o u t  a  t r ia l .

In  a n  a r b i t r a t i o n  p r o c e e d i n g ,  t h e s e  r i g h t s  m a y  n o t  e x is t ,  o r  m a y  b e  s e v e r e l y  c u r t a i l e d .  S in c e  a 
p l a i n t i f f  l i k e ly  w i l l  n e v e r  b e  a b l e  to  o b t a i n  fu l l  d i s c o v e r y ,  m a n y  f r a u d s ,  l i e s  a n d  d e c e p t i o n s  
m a y  g o  t o t a l l y  u n d i s c o v e r e d .  E v e n  i f  a  c o n s u m e r ,  fo r  i n s t a n c e  f i n d s  a n  i n t e n t i o n a l  p a t t e r n  o f  
f r a u d  b y  a  d e f e n d a n t  t o  c h e a t  t h o u s a n d s  o f  p e o p l e  o u t  o f  m o n e y  in  t h e  s a m e  m a n n e r  t h e  
c o n s u m e r  in  a r b i t r a t i o n  w a s  c h e a t e d ,  t h e r e  is  l i t t l e  t h a t  c a n  b e  d o n e  to  p r o v i d e  a r e m e d y  fo r  
t h o s e  o t h e r  p e o p l e .  W h y ?

(2) B e c a u s e  a r b i t r a t i o n  c l a u s e s  g e n e r a l l y  p r o h i b i t  t h e  r e s o l u t i o n  o f  a n y  d i s p u t e  a s  a c la s s  a c t io n .  
S i n c e  n o  c l a i m s  c a n  b e  a r b i t r a t e d  a s  a  c la s s  a c t io n ,  t h e  m o s t  t h e  d e f e n d a n t  c o u l d  e v e r  b e  h e ld  
a c c o u n t a b l e  f o r  i s  t h e  c l a i m  o f  t h e  i n d i v i d u a l  w h o  f i le d  a  d e m a n d  f o r  a r b i t r a t i o n .  S o  a s  l o n g  a s  
t h e  c o r p o r a t e  c r o o k s  o n l y  c h e a t s  t h a t  c o n s u m e r  o u t  o f  t w o  o r  t h r e e  h u n d r e d  d o l l a r s ,  t h e y  
p r o b a b l y  h a v e  a  l i c e n s e  t o  s t e a l .  E v e n  if t h e  c o n s u m e r  g e t s  m a d ,  in  t h e  a b s e n c e  o f  a  r i g h t  to  
p u r s u e  a  c l a s s  a c t io n ,  h e  w o u l d  n e v e r  f in d  a  l a w y e r  w i l l i n g  to  t a k e  a  c a s e  t h a t  i n v o l v e s  o n l y  a  
c o u p l e  h u n d r e d  d o l l a r s .  T h e r e f o r e ,  t h e  c o n s u m e r  w o u l d  p r o b a b l y  h a  ve t o  r e p r e s e n t  h i m s e l f  in  
a n  a r b i t r a t i o n .  If t h e  c o n s u m e r  d o e s  t r y  to  r e p r e s e n t  h im s e l f ,  t h e  f i l in g  f e e  to  d e m a n d  
a r b i t r a t i o n  c o u l d  b e  a s  m u c h  a s  a  h u n d r e d  d o l l a r s  o r  m o r e .  I f  t h e  c o n s u m e r  p a y s  t h e  f i l in g  fee  
a n d  a t t e m p t s  to  r e p r e s e n t  h i m s e l f ,  h e  w o n ’t l ik e ly  g e t  t h e  " d i s c o v e r y "  t h a t  h e  n e e d s  to  p r o v e  
h i s  c l a im .  F in a l ly ,  w h e n  t h e  c l a i m  c o m e s  u p  fo r  h e a r i n g ,  t h e  c o r p o r a t e  c r o o k s  s e n d  in  t h r e e
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h i g h - p o w e r e d  s h a r k  d e f e n s e  l a w y e r s  t o  e a t  h i s  l u n c h .  D o e s  t h i s  s o u n d  l o p - s i d e d ?  N o w  y o u  
k n o w  w h y  c o r p o r a t i o n s  l ik e  a r b i t r a t i o n  c l a u s e s .

A s  a  g e n e r a l  r u le ,  i f  a n y  b u s i n e s s  w a n t s  y o u  to  a g r e e  to  s e t t l e  y o u r  d i f f e r e n c e s  o u t  o f  c o u r t ,  y o u  
s h o u l d  f in d  a  d i f f e r e n t  p l a c e  t o  d o  b u s i n e s s .  A n y  a r b i t r a t i o n  a g r e e m e n t  i n c l u d e d  in  a  c o n t r a c t  
i n v o l v i n g  a n y  t r a n s a c t i o n  h e r e  y o u  d o n ' t  h a v e  a  l a w y e r  ^ p r e s e n t i n g  y o u ,  a n d  w h e r e  y o u  a r e  
n o t  a c t i v e l y  n e g o t i a t i n g  t h e  " c o n t r a c t  a s  a  w h o l e "  is  a l m o s t  i n v a r i u o l y  b a d  n e w s  f o r  t h e  
c o n s u m e r .  A n y  c o m p a n y  t h a t  i s  e n g a g e d  i n  c o n s u m e r  t r a n s a c t i o n s  a n d  f e e l s  it  n e e d s  
p r o t e c t i o n  f r o m  l a w s u i t s  i s  p r o b a b l y  e n g a g e d  in  q u e s t i o n a b l e  b u s i n e s s  p r a c t i c e s .  In  fac t ,  
i n c l u d i n g  a n  a r b i t r a t i o n  c l a u s e  i n  a n y  c o n s u m e r  c o n t r a c t  is  i t s e l f  a  q u e s t i o n a b l e  b u s i n e s s  
p r a c t i c e .  F o r  f u r t h e r  i n f o r m a t i o n  t ry :  h t t p : / / w w w . t h e c r e . c o m / f e d l a w / l e g a l 8 9 . h t m

B a c k  to  T o p

W hat types o f class ac tions m ay  be filed?

M o s t  c la s s  a c t i o n s  a r e  f i l e d  f o r  c o m p e n s a t o r y  ( m o n e y )  d a m a g e s .  C l a s s  a c t i o n s  m a y  a l s o  b e  f i l e d  
to  r e s o l v e  d i s p u t e s  o v e r  a  " l i m i t e d  f u n d , "  w h e r e  t h e  m o n e y  a v a i l a b l e  is  i n a d e q u a t e  to  f u l ly  
c o m p e n s a t e  a l l  c l a s s  m e m b e r s .  O c c a s i o n a l l y ,  c la s s  a c t i o n s  a r e  f i l e d  t o  s e e k  a  d e c l a r a t o r y  
j u d g m e n t .  F in a l ly ,  a  c l a s s  a c t i o n  m a y  s e e k  i n j u n c t i v e  r e l ie f .  F o r  e x a m p l e ,  a  c l a s s  a c t i o n  m a y  b e  
f i le d  to  r e q u e s t  t h e  c o u r t  o r d e r  t h e  p o l i c e  o r  a u t h o r i t i e s  t o  d i s c o n t i n u e  a n  u n c o n s t i t u t i o n a l  
p r a c t i c e .

B a c k  to  T o p

C an I be  b o u n d  by  a se ttlem en t o r ju d g m e n t of a class action?

Y es. If  t h e  c o n s t i t u t i o n a l  a n d  p r o c e d u r a l  p r o t e c t i o n s  r e q u i r e d  f o r  f a i r n e s s  a r e  m e t  in  t h e  
u n d e r l y i n g  a c t io n ,  a l l  a b s e n t  c l a s s  m e m b e r s  a r e  b o u n d  to  t h e  j u d g m e n t  o r  s e t t l e m e n t  o f  t h e  
c a s e .  H o w e v e r ,  if t h e  a c t i o n  is  p r i m a r i l y  fo r  c o m p e n s a t o r y  d a m a g e s ,  a b s e n t  c la s s  m e m b e r s  a r e  
e n t i t l e d  to  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  " o p t - o u t "  ( e x c l u d e  t h e m s e l v e s )  f r o m  t h e  p r o c e e d i n g s .
If a  p e r s o n  o p t s - o u t ,  h e  is  n o t  b o i ’- 'd  b y  a n y  j u d g m e n t  o r  s e t t l e m e n t  o f  t h e  c la s s  a c t io n .  I n  th e  
e v e n t  a  c la s s  a c t i o n  is  f o r  d e c l a r a t o r y  o r  i n j u n c t i v e  re l ie f ,  n o t i c e  is  n o t  r e q u i r e d  to  b i n d  a b s e n t  
c la s s  m e m b e r s  a n d  t h e  c o u r t  m a y  n o t  a l l o w  y o u r  t o  o p t - o u t .

B a c k  to  T o p

H ow  do I jo in  a class action?

A . G e n e r a l l y ,  b e f o r e  a  c o u r t  c e r t i f i e s  a  c la s s  a c t io n ,  i t  m u s t  c o n c l u d e  t h a t  t h e r e  a r e  t o o  m a n y  
c la s s  m e m b e r s  f o r  t h e m  a ll  t o  b e  n a m e d  a s  p a r t i e s  in  t h e  l a w s u i t .  T e c h n i c a l l y ,  c la s s  m e m b e r s  
d o  n o t  " jo in"  i n t o  t h e  l i t i g a t i o n ,  b u t  d e c i d e  to  p a r t i c i p a t e  b y  n o t  " o p t i n g - o u t . "  It  is  o n l y  i n  r a r e  
i n s t a n c e s  w h e n  a  s u i t  is f i l e d  a s  a n  " o p t - in "  c l a s s  a c t io n .  In  t h o s e  r a r e  i n s t a n c e s ,  a  c l a i m  f o r m  o r
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r e q u e s t  t o  jo in  f o r m  m a y  b e  n e c e s s a r y .  O r d i n a r i l y ,  t h e  n o t i c e  i s s u e d  t o  c l a s s  m e m b e r s  i n  t h e  
u s u a l  s u i t  fo r  c o m p e n s a t o r y  d a m a g e s  w i l l  te l l  t h e  c la s s  i f  t h e y  n e e d  t o  t a k e  a n y  a c t i o n  to  
p a r t i c i p a t e .  In  a  s u i t  f o r  c o m p e n s a t o r y  d a m a g e s ,  m y  c la s s  m e m b e r  w h o  d o e s  n o t  " o p t - o u t "  
m a y  b e  b o u n d  b y  t h e  r e s u l t s  o f  t h e  l i t i g a t i o n  if  i t  p r o c e e d s  a s  a  c l a s s  a c t i o n .  I f  a  c l a s s  m e m b e r  
s h o u l d  d e t e r m i n e ,  h o w e v e r ,  t h a t  h e  w a n t s  t o  p a r t i c i p a t e  i n  t h e  s u i t  a s  a  n a m e d  p a r t y ,  h e  m a y  
h i r e  h i s  o w n  l a w y e r  a n d  s e e k  to  i n t e r v e n e  ( p a r t i c i p a t e )  in  t h e  l a w s u i t

B ack to  T o p

If I have a claim , sh o u ld  I file  m y  ow n law su it?

A . T h e  a n s w e r  d e p e n d s  o n  t h e  n a t u r e  o f  t h e  s u i t  a n d  i n d i v i d u a l  c i r c u m s t a n c e s .  S o m e  c la s s  
a c t i o n s  s e e k  r e c o v e r y  f o r  a  l a r g e  g r o u p  o f  p e o p l e ;  h o w e v e r ,  i n d i v i d u a l  d a m a g e s  m a y  b e  s m a l l .  
F o r  i n s t a n c e ,  if  a  m o r t g a g e  c o m p a n y  w a s  i m p r o p e r l y  c h a r g i n g  i n t e r e s t ,  a n d  a s  a  r e s u l t  e v e r y  
c la s s  m e m b e r  p a i d  $ 1 0 0  m o r e  t h a r .  s h o u l d  h a v e  b e e n  c h a r g e d ,  i t  m a y  n o t  b e  p r a c t i c a l  b e c a u s e  
o f  t h e  c o s t  o f  l i t i g a t i o n  to  p u / s u e  s u c h  a  c a s e  i n d i v i d u a l l y .  O n  t h e  o t h e r  h a n d ,  if  a  p e r s o n  h a s  
s u b s t a n t i a l  d a m a g e s  a n d  a  s e r i o u s  c ia im ,  a  l a w y e r  s h o u l d  b e  c o n s u l t e d  to  a s s i s t  in  m a k i n g  th e  
d e c i s i o n .  I n  c a s e s  w h e r e  t h e  d a m a g e s  i n v o l v e d  d o  n o t  a m o u n t  t o  s e v e r a l  t h o u s a n d  d o l l a r s ,  
l i t i g a t i o n  i n v o l v i n g  c o m p l e x  i s s u e s ,  d u e  t o  t h e  c o s t  i n v o l v e d ,  m a y  r e s u l t  in  n o  l e c o v e r y  a f t e r  
t h o s e  e x p e n s e s  a n d  c o s t s  a r e  d e d u c t e d .

B a c k  to  T o p

W ho pays the law y ers  in a class action law su it?

A . I n  a c la s s  a c t i o n  f o r  m o n e y  d a m a g e s ,  l a w y e r s  w h o  r e p r e s e n t  t h e  c l a s s  a r e  g e n e r a l l y  p a i d  o u t  
o f  t h e  r e c o v e r y ,  i.e., " c o m m o n  f u n d "  t h e y  c r e a t e  fo r  t h e  p l a i n t i f f  c l a s s .  I n  c la s s  a c t i o n s  i n v o l v i n g  
d e c l a r a t o r y  j u d g m e n t s  o r  i n j u n c t i v e  re l ie f ,  l a w y e r s  m a y  b e  p a i d  b y  t h e  p l a i n t i f f s  t h a t  h i r e d  
t h e m ,  o r  in  s o m e  c a s e s ,  b y  t h e  d e f e n d a n t s  if t h e  p l a i n t i f f s  w i n .

A t t o r n e y  fe e  a w a r d s  a r e  s u b j e c t  t o  c o u r t  r e v i e w  a n d  a p p r o v a l .  O r d i n a r i l y ,  if a n  a w a r d  is m a d e  
in  a  c o m m o n  f u n d  c a s e ,  it  w i l l  b e  a w a r d e d  a s  a  p e r c e n t a g e  o f  t h e  f u n d  c r e a t e d  f o r  t h e  c la s s .  A  
b e n c h m a r k  a w a r d  g e n e r a l l y  a c c e p t e d  b y  t h e  c o u r t s  is  a p p r o x i m a t e l y  2 5 %  to  3 5 %  a l t h o u g h  th e  
a w a r d  m a y  b e  a d j u s t e d  h i g h e r  o r  l o w e r  d e p e n d i n g  o n  t h e  s p e c i f i c  f a c t s  o f  a  c a s e .

B a c k  to  T o p

W hat are the  s ig n s  o f an  u n fa ir  se ttlem en t or im p ro p er rep resen ta tio n ?

A . T h e r e  h a s  b e e n  a  g r e a t  d e a l  o f  c r i t i c i s m  o f  c la s s  a c t i o n  l i t i g a t i o n  in  t h e  n e w s  in  r e c e n t  y e a r s .  
M u c h  o f  t h e  c r i t i c i s m  is  u n j u s t i f i e d .  A  g o o d  d e a l  o f  t h e  c r i t i c i s m  f o c u s e s  o n  t h e  f e e s  t h a t  
l a w y e r s  r e c e i v e  f o r  r e p r e s e n t i n g  a  c la s s  in  s u c h  l i t ig a t io n .  T h e  m o s t  v o c a l  o p p o n e n t s  o f  c la s s  
a c t i o n  l i t i g a t i o n  a r e  i n s u r e r s  w h o  a r e  r e q u i r e d  to  p a y  c o v e r e d  c l a i m s  a s  a  r e s u l t  o f  t h e
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T h e  t r u t h  o f  t h e  m a t t e r  i s  t h a t  t h e  l a w y e r s  v / h o  r e p r e s e n t  a  c l a s s  w i l l  o f t e n  r e c o v e r  in  f e e s  a n  
a w a r d  m a n y  t i m e s  g r e a t e r  t h a n  t h e  c o m p e n s a t i o n  r e c e i v e d  b y  a n y  g i v e n  c l a s s  m e m b e r ;  
h o w e v e r ,  t h e  t o t a l  c o l l e c t i v e  a l l o c a t i o n s  to  t h e  c l a s s  in  a  p r o p e r  s e t t l e m e n t  a r e  i n v a r i a b l y  m a n y  
t i m e s  t h e  f e e  a w a r d e d  to  l a w y e r s .  W i t h o u t  a  m e a n s  to  s u e  w r o n g d o e r s  f o r  c h e a t i n g  p e o p l e  o u t  
o f  s m a l l  s u m s ,  w e  w o u l d  a l l  b e  a t  t h e  m e r c y  o f  s m a l l  t i m e  c h e a t s .  N o  o n e  p e r s o n  c h e a t e d  o u t  o f  
a  h u n d r e d  d o l l a r s  c a n  f i n d  a  l a w y e r  t o  r e p r e s e n t  h i m .  S e v e r a l  t h o u s a n d  p e o p l e  c h e a t e d  o u t  o f  
a  h u n d r e d  d o l l a r s  e a c h ,  h o w e v e r ,  h a v e  a p o w e r f u l  c o l l e c t i v e  w r o n g  t h a t  a t t r a c t s  q u a l i f i e d  le g a l  
r e p r e s e n t a t i o n  to  p u t  a s t o p  to  t h e  p r a c t i c e .

N o t w i t h s t a n d i n g  t h e  f r e q u e n t  u n j u s t i f i e d  c r i t i c i s m  c a s t  o n  l a w y e r s  h a n d l i n g  c la s s  a c t i o n  
l i t i g a t i o n ,  t h e r e  h a v e  b e e n  i n s t a n c e s  w h e r e  r e p r e s e n t a t i o n  o f  3 c l a s s  h a s  b e e n  f o u n d  b y  c o u r t s  
t o  b e  l e s s  t h a n  o p t i m a l ,  a n d  p r o p o s e d  s e t t l e m e n t s  h a v e  b e e n  f o u n d  u n f a i r .  A l t h o u g h  t h e  
p r e s e n c e  o f  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  c i r c u m s t a n c e s  d o e s  n o t  i n v a r i a b l y  m e a n  a  s e t t l e m e n t  
is  u n f a i r ,  t h e  f o l l o w i n g  a r e  e x a m p l e s  o f  h y p o t h e t i c a l  c i r c u m s t a n c e s  w h i c h  m a y  j u s t i f y  
h e i g h t e n e d  s c r u t i n y  o f  a n y  p r o p o s e d  s e t t l e m e n t  o f  l i t i g a t i o n .

(1) T h e  p r o p o s e d  s e t t l e m e n t  L i l s  t o  c r e a t e  a  s u b s t a n t i a l  r e t u r n  f o r  t h e  c l a s s  i n  t e r m s  o f  
c o l l e c t i v e  b e n e f i t  t o  t h e  a b s e n t  c l a s s  m e m b e r s .  F o r  e x a m p l e ,  in  a  c a s e  a l l e g i n g  a  d e f e c t  in  
p a r t i c u l a r  p r o d u c t ,  t h e  p r o p o s e d  s e t t l e m e n t  p r o v i d e s  o n l y  t h a t  c l a s s  m e m b e r s  a r e  to  r e c e i v e  a 
n o n t r a n s f e r a b l e  c o u p o n  g o o d  f o r  a  l i m i t e d  t i m e  o n  t h e  p u r c h a s e  o f  a  n e w  p r o d u c t  b y  t h e  s a m e  
m a n u f a c t u r e r .  T h u s ,  t h e  c l a s s  m e m b e r s  o n l y  r e c e i v e  a b e n e f i t  i f  t h e y  s p e n d  t h e i r  o w n  m o n e y  in  
t h e  p r o c e s s .  S u c h  a n  a r r a n g e m e n t  is o f  q u e s t i o n a b l e  v a l u e .  It is  l ik e ly  t h a t  i f  t h e  c la s s  
p u r c h a s e d  a  d e f e c t i v e  p r o d u c t  in  t h e  f i r s t  i n s t a n c e ,  t h e y  m i g h t  n o t  b e  i n t e r e s t e d  in  r e p e a t i n g  
t h e  m i s t a k e  a g a i n  w i t h  t h e  s a m e  m a n u f a c t u r e r .  M o r e o v e r ,  it  c o u l d  b e  a r g u e d  t h a t  t h e  
s e t t l e m e n t  is o f  m o r e  v a l u e  t o  t h e  d e f e n d a n t  a s  a  m a r k e t i n g  s c h e m e  t h a n  to  t h e  c l a s s  a s  
c o m p e n s a t i  on  f o r  d a m a g e s .  O n  t h e  o t h e r  h a n d ,  s u c h  a  ' c o u p o n  s e t t l e m e n t "  c o u l d  b e  o f  
s u b s t a n t i a l  v a l u e  if  t h e  c o u p o n  m a y  b e  u s e d  o n  a  p r o d u c t  i n  g r e a t  d e m a n d ,  o f f e r s  s u b s t a n t i a l  
s a v i n g s  to  t h e  c la s s ,  p r o v i d e s  a  r e a s o n a b l e  p e r i o d  o f  t i m e  in  w h i c h  it  m a y  b e  u s e d ,  a n d  is 
t r a n s f e r a b l e .

(2) A  c la s s  a c t i o n  w a s  f i l e d  a s  a n  a c t i o n  f o r  c o m p e n s a t o r y  d a m a g e s ;  h o w e v e r ,  t h e  s e t t l e m e n t  
p r o v i d e s  t h e  c l a s s  is  t o  r e c e i v e  n o  c o m p e n s a t o r y  a w a r d .  F u r t h e r ,  t h e  a t t o r n e y  fee  ( w h i c h  is  
p u r p o r t e d l y  b a s e d  o n  a  c o m m o n  f u n d  t h e o r y )  is  fo r  s e v e r a l  m i l l i o n  d o l l a r s  a n d  is b a s e d  o n  
p u r p o r t e d  " n o n t a n g i b l e "  b e n e f i t s  t h e  c la s s  w i l l  p u r p o r t e d l y  r e c e i v e .  F o r  e x a m p l e ,  i n  a  c a s e  
i n v o l v i n g  a  v e h i c l e  s u b j e c t  t o  r o l l o v e r s ,  c la s s  c o u n s e l  n e g o t i a t e s  a  s e t t l e m e n t  w h e r e b y  t h e  c la s s  
r e c e i v e s  o n l y  a n  i n s p e c t i o n  o f  t h e  v e h i c l e  to  d e t e r m i n e  i f  i t  h a s  b e e n  m o d i f i e d  s i n c e  t h e  d a t e  o f  
m a n u f a c t u r e r ,  a  w a r n i n g  s t i c k e r  f o r  t h e  v i s o r  s a y i n g  " w a t c h  o u t , "  a n d  a  to l l  f r e e  n u m b e r  t h e y  
c a n  ca ll  f o r  a  f r e e  t o w  if  t h e i r  v e h i c l e  r o l l s  o v e r .  A t  t h e  e n d  o f  t h e  p r o p o s e d  s e t t l e m e n t ,  t h e  c la s s  
is  s t i l l  l e f t  w i t h  a  d a n g e r o u s ,  u n m o d i f i e d  v e h i c l e  a n d  p r o v i d e d  n o  c o m p e n s a t i o n  f o r  t h e  d e f e c t .  
Y et,  t h e  c la s s  c o u n s e l  c o n t e n d s  t h e  s e t t l e m e n t  i s  f a i r  a n d  w o r t h  m i l l i o n s  in  fee s .

l i t ig a t io n , o r the w ro n g d o e rs in v o lv e d  in the u n d e r ly in g  m is co n d u c t.
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O n  t h e  o t h e r  h a n d ,  i n  s o m e  i n s t a n c e s ,  n o n t a n g i b l e  b e n e f i t s  c a n  b e  s u b s t a n t i a l .  F o r  e x a m p l e ,  in  
a  p o l l u t i o n  c a s e ,  a  d e f e n d a n t  m i g h t  b e  s u e d  f o r  b o t h  c o m p e n s a t o r y  d a m a g e s  a n d  i n j u n c t i v e  
r e l i e f  i n  a n  e f f o r t  t o  s t o p  c o n t i n u e d  p o l l u t i o n .  U n d e r  s o m e  c i r c u m s t a n c e s ,  t h e  i n j u n c t i v e  r e l ie f  
c o u l d  p r o v i d e  t r u e  s u b s t a n t i a l  b e n e f i t s  t o  t h e  c la s s  e v e n  i n  t h e  a b s e n c e  o f  c o m p e n s a t o r y  
d a m a g e s .  If t h e  p o l l u t i o n  i s  s t o p p e d ,  t h e  q u a l i t y  o f  l i f e  f o r  t h o s e  i n  t h e  a r e a  o f  t h e  p o l l u t e r  
c o u l d  v e r y  w e l l  b e  i m p r o v e d ,  p o t e n t i a l  i l l n e s s  a n d  r i s k  to  c h i l d r e n  f r o m  t h e  p o l l u t i o n  
e l i m i n a t e d ,  a n d  a n y  f u r t h e r  d a m a g e s  t o  t h e  c la s s  f r o m  c o n t i n u i n g  p o l l u t i o n  s t o p p e d .  In  s u c h  a 
s i t u a t i o n ,  a  c l a s s  c o u n s e l  m i g h t  m a k e  a  c o n s c i o u s  a n d  i n t e l l i g e n t  d e c i s i o n  t h a t  it  is  m o r e  
i m p o r t a n t  to  t h e  c la s s  t o  s t o p  t h e  p o l l u t i o n  n o w  b y  s e t t l e m e n t  t h a n  to  c o n t i n u e  it i n d e f i n i t e l y  
b y  l i t i g a t i o n .  I n  s u c h  a  s i t u a t i o n ,  a  s u b s t a n t i a l  fee  m a y  b e  a p p r o p r i a t e  e v e n  i f  n o  d i r e c t  
c o m p e n s a t i o n  is  p a i d  t o  i n d i v i d u a l  c l a s s  m e m b e r s .

(3) A n y  s e t t l e m e n t  w h e r e  t h e  r e l e a s e  b e i n g  d e m a n d e d  a s  a  c o n d i t i o n  o f  t h e  s e t t l e m e n t  is 
e x t r e m e l y  o v e r b r o a d  a n d  e n c o m p a s s e s  c l a i m s  t h a t  w e r e  n e i t h e r  p u r s u e d  in  t h e  c la s s  c o m p l a i n t  
n o r  s u b j e c t  to  t r u e  a d v e r s a r i a l  l i t i g a t i o n  p r i o r  t o  t h e  s e t t l e m e n t .  F o r  i n s t a n c e ,  a  b a n k  is 
i m p r o p e r l y  c h a r g i n g  a  " fax  fee"  w h e n  a  p e r s o n  p a y s  o f f  a  m o r t g a g e  i s s u e d  b y  t h e  b a n k .
A s s u m e  s u c h  a  p r a c t i c e  v i o l a t e s  s t a t e  l o a n  c h a r g e  d i s c l o s u r e  s t a t u t e s  o r  t h e  T r u t h  in  L e n d i n g  
A c t  a n d  t h e  f i f t e e n  d o l l a r  f e e  c h a r g e d  f o r  a  fa x  is  i m p r o p e r .

A s s u m e  f u r t h e r  t h a t  s a m e  b a n k  i s  a l s o  i m p r o p e r l y  c a l c u l a t i n g  i n t e r e s t  d u e  o n  a  l o a n  c lo s in g  
d a t e  a n d  is  o v e r c h a r g i n g  s o m e  c u s t o m e r s  s e v e r a l  h u n d r e d  d o l l a r s  in  i n t e r e s t  a t  t h e  t i m e  a  l o a n  
is  p a i d  o ff .  A  l a w y e r  f i n d s  o u t  a b o u t  a n c  s u e s  o v e r  t h e  i m p r o p e r  f a x  fee ,  b u t  n e v e r  d i s c o v e r s  
t h e  b a n k  is  i m p r o p e r l y  c h a r g i n g  i n t e r e s t .  It is  p o s s i b l e  t h a t  u n d e r  s o m e  c i r c u m s t a n c e s  a  b a n k  
c o u l d  e v e n  lie  a b o u t  t h e  i n t e r e s t  c h a r g e s  a n d  p r e c l u d e  t h e  c l a s s  a t t o r n e y  f r o m  d i s c o v e r i n g  th e  
l ie  b y  f o r m a l  p r o c e s s .  T h e  b a n k  a g r e e s  t o  s e t t l e  t h e  f a x  c l a i m ,  b u t  k n o w i n g  it  m a y  s o o n  b e  s u e d  
fo r  t h e  i n t e r e s t  c l a i m  a t t e m p t s  to  s u b v e r t  t h e  s u i t  b y  i n s i s t i n g  t h e  r e l e a s e  in  t h e  fax c la im  c a s e  
e n c o m p a s s  " e v e r y  a n d  a ll  c l a i m s  r e l a t i n g  to  l o a n s ,  k n o w n  o r  u n k n o w n "  a r i s i n g  f r o m  a n y  lo a n .
If a  d e m a n d  b y  a  d e f e n d a n t  i s  m a d e  f o r  a  r i d i c u l o u s l y  o v e r b r o a d  r e l e a s e  o f  c la im s ,  t h e y  m a y  
v e r y  w e l l  h a v e  s o m e t h i n g  to  h i d e .

(4) T h e  v i r t u a l  n o n e x i s t e n c e  o f  d i s c o v e r y  b y  t h e  c la s s  c o u n s e l  w h o  p r o p o s e s  a  s e t t l e m e n t .  In  
o u l e r  fo r  a n  a t t o r n e y  t o  a s s e r t  to  a  c o u r t  t h a t  a s e t t l e m e n t  is  fa ir ,  r e a s o n a b l e  a n d  a d e q u a t e ,  h e  
m u s t  b e  f a m i l i a r  w i t h  t h e  u n d e r l y i n g  f a c t s  o f  t h e  c a s e .  In  c l a s s  l i t i g a t i o n  t h e r e  o f t e n  is  a  
c o m m i t t e e  o f  c o u n s e l .  A l t h o u g h  e a c h  a n d  e v e r y  a t t o r n e y  n e e d  n o t  b e  f a m i l i a r  in  d e p t h  w i t h  all 
u n d e r l y i n g  fac ts ,  t h a t  k n o w l e d g e  s h o u l d  b e  p r e s e n t  a m o n g  t h e  g r o u p  r e p r e s e n t i n g  t h e  c la s s .

(5) T h e  f a i l u r e  o f  t h e  c l a s s  c o u n s e l  t o  n o t i f y  t h e  c la s s  i n  e i t h e r  g e n e r a l  o r  s p e c i f i c  t e r m s  th e  
a m o u n t  o f  t h e  a t t o r n e y  fe e  t h a t  w i l l  s o u g h t  a s  p a r t  o f  t h e  s e t t l e m e n t .  If  a n  a t t o r n e y  e a r n s  a  fee , 
h e  s h o u l d  n o t  b e  c o n c e r n e d  a b o u t  d i s c l o s i n g  t h e  a m o u n t .  I f  a  fee  w i l l  b e  s o u g h t  a s  a  p e r c e n t a g e  
o f  a  c o m m o n  f u n d ,  t h e  c la s s  s h o u l d  b e  i n f o r m e d  o f  t h e  m a x i m u m  f e e  t h a t  m a y  b e  r e q u e s t e d .  
S u c h  a  d i s c l o s u r e  c o u l d  b e  m a d e  e i t h e r  b y  d i s c l o s i n g  t h e  m a x i m u m  p e r c e n t a g e  t h a t  m a y  b e  
s o u g h t ,  o r  t h e  a m o u n t  i n  d o l l a r s .  T h e  f a i l u r e  to  d i s c l o s e  t h e  i n t e n d e d  fe e  o f t e n  is  o c c u r s  w h e n
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(6) In  a  s e t t l e m e n t  c la s s ,  t h e  a m o u n t  o f  a t t o r n e y  f e e s  t o  b e  r e q u e s t e d  a p p e a r s  f a c i a l ly  e x c e s s :v e ,  
t h e  f e e s  w e r e  n e g o t i a t e d  w i t h  t h e  d e f e n d a n t ,  a n d  t h e  d e f e n d a n t  h a d  a g r e e d  n o t  to  o b je c t  t o  t h e  
f e e  r e q u e s t  a s  p a r t  o f  t h e  s e t t l e m e n t .  T h i s  t y p e  o f  a r r a n g e m e n t  is  k n o w n  a s  a  " c l e a r  s a i l i n g "  
a g r e e m e n t .  T h e  m a j o r i t y  v i e w  o n  s u c h  c l e a r  s a i l i n g  a g r e e m e n t s  is  t h a t  t h e y  c r e a t e  a n  
a p p e a r a n c e  o f  c l a s s  c o u n s e l  p u t t i n g  h i s  i n t e r e s t  a h e a d  o f  t h e  c la s s .  O n  t h e  o t h e r  h a n d ,  a  c l e a r  
s a i l i n g  a g r e e m e n t  m i g h t  n o t  b e  i m p r o p e r  if t h e  fe e  is  r e a s o n a b l e ,  t h e  f a c t  t h o  d e f e n d a n t  w i l l  n u t  
b e  o b j e c t i n g  is d i s c l o s e d ,  t h e  c l a s s  is  g i v e n  a n  o p p o r t u n i t y  t o  o b je c t  to  t h e  fee ,  a n d  t h e  c o u r t  
p r o v i d e s  o v e r s i g h t  o n  u l t i m a t e  a p p r o v a l  o f  t h e  a m o u n t  a w a r d e d .

A s  p r e v i o u s l y  s t a t e d ,  t h e  p r e s e n c e  o f  o n e  o r  m o r e  o f  t h e  a b o v e  s i t u a t i o n s  d o e s  n o t  i n v a r i a b l y  
l e a d  to  t h e  c o n c l u s i o n  t h a t  a  s e t t l e m e n t  is  u n f a i r  o r  t h a t  t h e  c la s s  h a s  b e e n  p o o r l y  r e p r e s e n t e d .  
H o w e v e r ,  i f  s e v e r a l  o f  t h e s e  e l e m e n t s  a r e  p r e s e n t  in  t h e  s a m e  c a s e ,  a d d i t i o n a l  s c r u t i n y  m a y  b e  
n e c e s s a r y  if  t h e  i n t e r e s t s  o f  t h e  c l a s s  a r e  t o  b e  p r o t e c t e d .  In  r e v i e w i n g  t h e  fa ' m e s s  o f  a  
p r o p o s e d  s e t t l e m e n t ,  t h e  f o l l o w i n g  a r e  p o s s i b l e  e l e m e n t s  t h e  c o u r t  o v e r s e e i r g  t h e  a c t i o n  m i g h t  
c o n s i d e r :

•  W h e t h e r  t h e  s e t t l e m e n t  w a s  t h e  p r o d u c t  o f  f r a u d  o r  c o l l u s i o n .
•  T h e  c o m p l e x i t y ,  e x p e n s e  a n d  l ik e ly  d u r a t i o n  o f  t h e  l i t i g a t i o n  if  t h e  c a s e  w e r e  

t r i e d .
•  T h e  s t a g e  o f  t h e  p r o c e e d i n g s  a n d  t h e  a m o u n t  o f  d i s c o v e r y  c o m p l e t e d  p r i o r  to  

s e t t l e m e n t .
•  T h e  f  i c tu a l  a n d  l e g a l  o b s t a c l e s  to  p r e v a i l i n g  o n  t h e  m e i i t s .
•  T h e  p o s s i b l e  r a n g e  o f  r e c o v e r y  a n d  t h e  c e r t a i n t y  o f  d a m a g e s .
•  T h e  a b i l i t y  o f  t h e  d e f e n d a n t  t o  p a y  c l a i m s  if i n d i v i d u a l  l i t i g a t i o n s  w e r e  

p u r s u e d .
•  W h e t h e r  o t h e r  l i t i g a t i o n  i n v o l v i n g  t h e  s a m e  c l a i m s  h a s  b e e n  f i l e d  a g a i n s t  t h e  

d e f e n d a n t  a n d  t h e  r e s u l t s  in  t h o s e  c a s e s .
•  T h e  r e s p e c t i v e  o p i n i o n s  o f  t h e  p a r t i c i p a n t s ,  i n c l u d i n g  c la s s  c o u n s e l ,  c la s s  

r e p r e s e n t a t i v e s ,  a n d  a b s e n t  c la s s  m e m b e r s .

B a c k  to  T o p

H ow  can I o b ta in  m ore in fo rm a tio n  on an y  legal issu e  reg a rd in g  a class action?

If  y o u  h a v e  a  q u e s t i o n  a b o u t  c l a s s  a c t i o n  l i t i g a t i o n ,  o r  a r e  c o n c e r n e d  y o u  m a y  b e  a d v e r s e l y  
a f f e c t e d  b y  a  p e n d i n g  c a s e ,  y o u  s h o u l d  c o n s u l t  a  l a w y e r .  N u m e r o u s  n o t i c e s  r e g a r d i n g  p e n d i n g  
c la s s  a c t i o n  l i t i g a t i o n  a r e  p u b l i s h e d  in  l e a d i n g  n e w s p a p e r s  s u c h  a s  (JS A  T o d a y  o r  t h e  W a l l  
S t r e e t  J o u r n a l .  Y o u  w i l l  a l s o  f i n d  i n f o r m a t i o n  r e g a r d i n g  p e n d i n g  o r  s e t t l e d  l i t i g a t i o n  o n  t h e  
L e g a l  N o t i c e s  p a g e  o f  t h i s  w e o s i t e  a n d  t h e  l i n k s  t h e r e f r o m .

If y o u  h a v e  a n  i n t e r e s t  i n  o b t a i n i n g  m o r e  g e n e r a l  i n f o r m a t i o n  a b o u t  c la s s  a c t i o n s ,  o r  t h e  l a w

the fee w o u ld  be deem ed excess ive b y m a r oeop le .
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g e n e r a l l y ,  t h e  A m e r i c a n  A cs o c i a t i o n  o f  L a w  L i b r a r i e s  h a s  p u b l i s h e d  a n  o n - l i n e  g u i d e  f o r  
l a y m e n ,  " H o w  to  R e s e a r c h  a  L e g a l  P r o b l e m . "

T h e  s t a f f  o f  t h e  S a i n t  L o u i s  U n i v e r s i t y  L a w  L i b r a r y  a l s o  h a s  a u t h o r e d  a  - e s e a r c h  g u i d e .

T h e  L i b r a r y  o f  C o n g r e s s  h a s  a n  o n - l i n e  g u i d e  

P r o f e s s o r  S m i t h ' s  G u i d e  to  L e g a l  r e s e a r c h .

M a r q u e t t e  h a s  p u b l i s h e d  a  g u i d e  a b o u t  f i n d i n g  c o u r t  c a s e s .

A l s o ,  s e e  t h e  L e g a l  R e s e a r c h  G u i d e s .

A n o t h e r  e a s y  to  u s e  t o o l  f o r  l e g a l  r e s e a r c h  is  t h e  I n t e r n e t  L e g a l  R e s o u r c e  G u i d e ,  i f  y o u  a r e  a 
n o v i c e  to  t h e  w e b ,  t r y  w w w . n o r l h e r n w c b s . c o m / b c .

F i n a l ly ,  t i p s  o n  l e g a l  r e s e a r c h  t e c h n i q u e s  i ru .y  b e  f o u n d  h e r e .

B a c k  t o  T o p

U s e  o f  t h i s  s i t e  is b y  p e r m i s s i o n  o n l y ,  a n d  is  c o n d i t i o n e d  u p o n  a c c e p t a n c e  o f  t h e  T e r m s  a n d  
C o n d i t i o n s  o f  U s e  a n d  D i s c l a i m e r .  Q u e s t i o n s  o r  c o m m e n t s  r e g a r d i n g  t h i s  w e b s i t e  s h o u l d  b e  
a d d r e s s e d  to  T i m o t h y  L. L b l e  ©  1 9 9 8 -2 0 0 5 .A l l  R i g h t s  R e s e r v e d .
W e b  S e r v ic e s  P r o v i d e d  b y p s y c r a y . c o m .
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