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HOUSE BILL NO. 150 LICENSING RADIOLOGIC TECHNICIANS
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FISCAL NOTE

2005 LEGISLATIVE SESSION Bill Version: CSHB 150(LSC)
(H) Publish date: 3/22/05

STATE OF ALASKA Fiscal Note Number J_____________

Revision Date/Timo (Note if c o r r e c t i o n ) : _____________ Dept Affected;_________Commerce
Tit le  L i c e n s i n g  R a d i o l o g i c  T e c h n i c i a n s  R D U  O c c u p a t io n a l  L icens ing  (117)
 Component Occupational Licensing
Sponsor Anderson_______________________________
R e q u e s te r H o u s e  Lab~ & C om m e rc e ____________________________ C o m p o n e n t No. 2360

cx pendltures/r avenues_________________________________________________________ ( T h o i  s  o f  D o l l a r s )
Note: Amounts d. not include inflation unless otherwise noted below__________________
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 252 25.2 252 25.2 252 252
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 8.0 6.0 6.0 60 6.0 60
Supplies 1.0 1.0 1.0 1.0 1.0 1.0
Equipment 6.0 0.0 0.0 0.0 0.0 U.O
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 38.2 32.2 32.2 32.2 32.2 32.2

ICAPITAL EXF IDITURES I_______
ICHANGE IN REVENUES (1156) 794 0.0 64.4 0.0 i 64.4 j 0.0 |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other 1156 - Receipt Supported Services 38.2 32.2 32.2 32.2 322 322

TOTAL 38.2 32.2 32.2 32.2 32.2 32.2

Estimate of any currant year (FY2005) cost- 0.0
Check this box (X) K funding for this bill is Included In the Governor's FY 2006 budget proposal: I ~1

POSITIONS______________________________________________________________
Full-time
Part-time 1 1 l_ 1 1 1 1
Temporary

A N A L Y S I S :  (Attach a separate page if necessary)

HB 150 establishes licensure for occupations relating to radiologic technology. The division was advised 
that approximately 380 to 400 individuals will seek licensure under this bill. This fiscal note is based on the 
assumption there will be at least 400 licensees.

An explanation of the costs shown above are attached.

Prepared by. Jennifer Strickler, Administrative Manager_________________ Phone (907)465-2144
Division Occupational Licensing_______________________________ Date/Time 2/23/05 2:02 PM
Approved by: Edgar Blalcliford. Commissioner___________________________ Date 2/23/2005______
Agency Commerce, Community, and Economic Development_________

(R*v m <) 8/23/2004 OMB) Page 1 of 2



FISCAL NOTE #1

STATE OF ALASKA 
2005 LEGISLATIVE SESSION

ANA.IY9!3.CQHT!WAT1QM
HB 150: Licensing Radiologic Technicians

Total PERSONAL SERVICES: $25.2 

- Occupational Licensing Examiner I position, PPT Range 13

This fiscal note provides funding for half of an Occupational Licensing Examiner I position to provide 
support to this licensing program. Last year, the division had a half time position in support of another 
licensing program that could have been made to full-time with this funding to support this program as writ; 
however, that option ia no longer available since that position has been assigned to support other new 
licensing programs. Therefore, this fiscal note identifies funding for half of a position and a correspondin') 
position count.

Total TRAVEL: $0

Total CONTRACTUAL SERVICES: $6.0

• Printing, postage, communication, and advertising costs, $3.0
• Regulations-related costs to establish education criteria and standards, and other requirements; 
including AAG time, $3.0

Information has been received that licensure examinations are available from The American Registry of 
Radiologic Technologists. The division will seek to make arrangements with this org .lization for use of 
the licensing examinations

Total SUPPLIES: $1.0

To fund daily operating supplies of the program.

Total EQUIPMENT (one-time costs): $6.0

TOTAL FISCAL NOTE: $38.2

REVENUE: Revenue will be generated by individuals who seek license under this bill. Based on 400 
licensees, each licensee can be expected to pay approximately $176.00 biennially ($70.4 divided by 400) 
in direct costs; in addition to indirect costs of approximately $100.00 per person, for an approximate initial 
lict/ising fee of $276.00 biennially. Licensing fees will be adjusted at the first renewal based on actual 
costs and numbers of licensees.

BILL NO. CSHB 150(L&C)

Page 2 of 2
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The Voice of Sm»il Butuiyss*

ALASKA

National Federation of Independent Business 

Statement of Support for HB 318 

Private Property Rights -  Eminent Domain 

January 10,2006

The Alaska Chapter o f the National Federation of Independent Business has 2,500 members, making it 
the largest small-business advocacy group in the state. The legislative agenda o f NFFB is determined 
by ballot Following are the ballot results for the question regarding the government’s power o f  
eminent domain.

Should the government's power of eminent domain be restricted to prevent private property 
from being seized for private commercial enterprises for the purposes of economic 
development?

90 % YES 4% NO 6% Undecided

The use o f  eminent domain to take private property for public purposes can be a valuable tool for 
public uses such as transportation and utility corridors. However, the courts have steadily expanded 
the definition o f  “public purpose” to include economic development projects where private developers 
and large businesses benefit from eminent domain, in exchange for which the government expects 
higher tax revenues. Using eminent domain in this way gives rise to abuse and is generally unfair to 
those who lose their property. Small businesses and small property owners are disproportionately 
affected, and the benefits only go to a few people. If government can seize property because another 
owner could generate more taxes, then nobody’? property is safe.

V o t e  Y E S  o n  H o u s e  B i l l  3 1 8

Submitted by Thyes Shaub on behalf o f NFIB/Alaska.

rational Fedwaton c l I idspendent Business - ALASKA 
217 Second S t . Sute 206 • .Juneau. A!< 99801 • 907-463-6118 •  Fax 907-160-5128 • vwvw.NRB.coni
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P ro te c t io n  o f  H o m e s , S m a ll B u s in e s s e s , a n d  P r iv a te  P r o p e r t y  A c t  o f  2 0 0 5  
( I n t r o d u c e d  in  S e n a te )

S 1313  IS

1 09 th  CONGRESS 

1st Session 

S. 1 3 1 3

To p ro te c t hom es, sm all businesses, and o th e r p riv a te  p ro p e rty  r ig h ts , by lim itin g  the 
pow er o f e m in e n t d o m a in .

IN  THE S E N A TE  O F THE U N IT E D  S T A T E S

June 27, 2005
M r. CORNYN in tro du ce d  th e  fo llo w in g  b ill; w hich  w as read tw ic e  and re fe rre d  to  the 
C o m m itte e  on the  Ju d ic ia ry

A  B IL L

To p ro te c t hom es, sm a ll businesses, and o th e r p riva te  p ro p e rty  r ig h ts , by lim itin g  the 
pow e r o f e m .n e n t d o m a in .

Be i t  enacted by the Senate and House o f Representatives o f the United States o f  
America in Congress assembled,

I

SECTION 1. SHORT TITLE.
This Act m ay be c ited  as th e  ' P ro tection  o f H om es, Sm all Businesses, and P rivate 
P roperty  Act o f 2 0 0 5 ’ .

http://thomas.loc.gov/cgi-bin/query/z7c 109:S. 1313. IS: 12/19/2005

http://thomas.loc.gov/cgi-bin/query/z7c
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SEC. 2. F IND INGS .
Congress fin d s  th e  fo llo w in g :

(1 )  The p ro te c tio n  o f hom es, sm all businesses, and o th e r p riv a te  p rop e rty 
r ig h ts  a ga in s t g o v e rn m e n t le iz u re s  and o th e r u nre a so na b le  g o v e rn m e n t 
in te rfe re n c e  is a fu n d a m e n ta l princ ip le  and core  c o m m itm e n t o f o u r N ation 's 
Founders.

(2 ;  As T hom as Je ffe rson  w ro te  on April 6 , 1 8 1 6 , th e  p ro te c tio n  o f such rig h ts 
is ' t h e  f irs t  p rin c ip le  o f associa tion , the  g u a ra n te e  to  e ve ry  one o f a free 
exerc ise  o f his in d u s try , <*nd the  fru its  acqu ired  by i t ’ .

(3 )  The F ifth  A m e n d m e n t o f the  U nited S ta tes C o n s titu tio n  specifica lly 
prov ides th a t  'p r iv a te  p ro p e rty ' shall n o t 'b e  ta k e n  fo r  p ub lic  use w ith o u t ju s t 
co m p e n sa tio n '.

(4 )  The F ifth  A m e n d m e n t th u s  p rov ides an essentia l g u a ra n te e  o f libe rty 
a g a in s t th e  abuse o f th e  p ow e r o f e m in e n t d om a in , by p e rm ittin g  g o ve rn m e n t 
to  seize p riv a te  p ro p e rty  only ' f o r  pub lic  use ’.

(5 )  On June 23, 2 0 0 5 , th e  U nited S ta tes S u p rem e  C o u rt issued its  decision in 
Keio v . C ity o f New  London, No 0 4 - U  S.

(6 )  As the  C o u rt ackn ow le d ge d , it has long been accepted  th a t th e  sovereign 
m ay n o t ta k e  the  p ro p e rty  o f A fo r the  sole purpose  o f  tra n s fe rr in g  it to 
a n o th e r p r iva te  p a rty  B ’ , and th a t u nd e r th e  Fifth A m e n d m e n t, th e  pow er of 
e m in e n t d om a in  m a y be used only ' f o r  pub lic  u se ’ .

(7) The  C o u rt n everth e less  held, by a 5 -4  vo te , th a t g o v e rn m e n t m ay seize 
th e  hom e, sm all bus iness, o r o th e r p r iva te  p ro p e rty  o f one o w n e r, and 
tra n s fe r th a t sam e p ro p e rty  to  a n o th e r p r iva te  o w n e r, s im p ly  by concluding 
t-hat such a tra n s fe r  w ou ld  bene fit th e  c o m m u n ity  •’h rou g h  increased econom ic 
d e v e lo p m e n t.

(8 )  The C o u rt's  decis ion  in Kelo is a la rm in g  because, as Justice  O 'C onnor 
a ccu ra te ly  no ted  in her d issenting  o p in ion , jo in e d  by th e  C h ie f Justice and 
Justices Scalia and Thom as, th e  C ourt has e ffe c tive ly  . . . d e le te [d ] the 
w ords  ‘ fo r pub lic  use' fro m  th e  Takings C lause o f  the  Fifth A m e n d m e n t' and 
th e re b y  'r e fu s [e d j to  en fo rce  p rop e rly  th e  Federal C o n s titu tio n ’ .

(9 )  U nder th e  C ou rt's  decision in Kelo, Justice O 'C on n or w arns, ‘ [ t jh e  specter 
o f co n d e m n a tio n  hangs o ve r all p ro p e rty . N oth ing  is to  p re v e n t th e  S tate  from 
m p la c in g  a n y  M otel 6 w ith  a R itz -C arlton , any h om e  w ith  a shopp ing  m a ll, or 
any fa rm  w ith  a fa c to ry '.

(1 0 )  Justice  O 'C on n or fu rth e r w arns chat, u nd e r th e  C ou rt's  decision in Kelo,
[a ]n y  p ro p e rty  m a y now  be taken  fo r  the  b e n e fit o f a n o th e r p riva te  p a rty ', 
and ' t h e  fa llo u t fro m  th is  decision w ill n o t be ra n d o m . The benefic ia ries are 
like ly  to  be th o se  c itizens w ith  d isp ro p o rtio n a te  in flu e n ce  and p ow e r in the

http://thomas.loc.gov/cgi-biivquery/z7c 109:S. 1313.IS: 12/19/2005

http://thomas.loc.gov/cgi-biivquery/z7c
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po litica l process, inc lud ing  la rge  co rp o ra tio n s  and d e v e lo p m e n t firm s . As fo r 
th e  v ic tim s , th e  g o v e rn m e n t now  has license to  tra n s fe r  p ro p e rty  fro m  those 
w ith  fe w e r resources to  tho se  w ith  m o re . The Founders ca n n o t have  intended 
th is  p e rve rse  re s u lt ’ .

(1 1 )  As an a m icus  b rie f filed  by th e  N ationa l Associa tion  fo r th e  A dvancem ent 
o f C olored  People, AARP, and o th e r o rg a n iza tio n s  n o te d , ' [a jb s e n t a true 
p ub lic  use re q u ire m e n t th e  ta k in g s  p o w e r w ill be e m p lo ye d  m o re  fre q u e n tly . 
The ta k in g s  th a t  re su lt w ill d is p ro p o rtio n a te ly  a ffe c t and h a rm  the 
e co n o m ica lly  d isa d van ta ge d  and, in p a rticu la r, racia l and e th n ic  m in o ritie s  and 
th e  e ld e rly '.

(1 2 )  I t  is a p p ro p ria te  fo r C ongress to  ta k e  action , co n s is te n t w ith  its  lim ited 
pow ers u n d e r th e  C o n s titu tio n , to  re s to re  th e  v ita l p ro te c tio n s  o f th e  Fifth 
A m e n d m e n t and  to  p ro te c t hom es, sm all businesses, and o th e r p riva te 
p ro p e rty  r ig h ts  a ga in s t unreasonab le  g o v e rn m e n t use o f th e  pow er o f e m inen t 
d om a in .

(1 3 )  I t  w ou ld  also be a p p ro p ria te  fo r  S ta tes  to  ta k e  action  to  v o lu n ta rily  lim it 
th e ir  o w n  p o w e r o f e m in e n t d om ain . As th e  C ourt in Kelo no ted , ' no th ing  in 
o u r o p in io n  p rec ludes any S ta te  fro m  p lacing fu r th e r  re s tric tio n s  on its 
e xerc ise  o f th e  ta k in g s  p o w e r’ .

SEC. 3. PROTECTION OF HOMES, SMALL BUSINESSES, AND 
OTHER PRIVATE PROPERTY RIGHTS.

(a ) In G e n e ra l- The p ow e r o f e m in e n t d om a in  shall be ava ilab le  on ly  fo r  pub lic  use.

(b ) Public U se- In  th is  Act, the  te rm  'p u b lic  use ’ shall n o t be construed  to  include 
econom ic  d e v e lo p m e n t.

(c ) A p p lica tio n - This Act shall a pp ly  to - -

(1 )  all exerc ises o f e m in e n t d om ain  p ow e r by the  Federal G o ve rn m e n t; and

(2) all exe rc ises o f e m in e n t d om ain  p o w e r by S ta te  and local g o ve rn m e n t 
th ro u g h  th e  use o f Federal funds.

T H I S  S E A R C H  T H I S  D O C U M EN T  GO TO

N e x t  H i t  F o r w a r d  N e w  B i l l s  S e a r c h
P r e v  H i t  B a c k  H o m e P a g e
H i t  L i s t  B e s t  S e c t i o n s  H e l p

C o n t e n t s  D i s p l a y

http://thomas.Ioc.gov/cgi-bin/query/z7cl 09:S. 1313. IS: 12/19/2005
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T h i s  m e m o r a n d u m  d e s c r i b e s  h o w  s t a t e  l e g i s l a t u r e s  a r e  r e s p o n d i n g  t o  t h e  U .S .  

S u p r e m e  C o u r t  d e c i s i o n  d e l i v e r e d  o n  J u n e  2 3 ,  2 0 0 5 ,  in  K e lo  v . N e w  L o n d o n  ( 0 4 -  

1 0 8 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  d e t e r m i n e d  t h a t  t h e  " p u b l i c  u s e "  p r o v i s i o n  o f  t h e  

t a k i n g s  c l a u s e  o f  t h e  5 th A m e n d m e n t  t o  t h e  U .S .  C o n s t i t u t i o n  p e r m i t s  e m i n e n t  

d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  t h a t  p r o v i d e  a  ' p u b l i c  b e n e f i t "  p u r s u a n t  

t o  a  C o n n e c t i c u t  s t a t u t e .  A t  t h e  Marne t i m e ,  t h e  c o u r t  a c k n o w l e d g e d  t h a t  n o t h i n g  in  

i t s  d e c i s i o n  D r e c l u d e s  a  s t a t e  f r o m  p l a c i n g  f u r t h e r  r e s t r i c t i o n s  o n  t h e  u s e  o f  e m i n e n t  

d o m a i n .  T h i s  m e m o r a n d u m  w ill  d i s c u s s  t h e  c a t e g o r i e s  o f  l e g i s l a t i o n  t h a t  t h e  

N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s  (N C S L )  h a s  o b s e r v e d ,  a n d  p r e s e n t  

s u m m a r i e s  a n d  l i n k s  t o  b i l l s  c o n s i d e r e d  s i n c e  t h e  d e c i s i o n  c a m e  d o w n .

C a t e g o r i e s  o f  L e g i s l a t i o n

NCSL h a s  b e e n  t r a c k i n g  f i v e  t y p e s  o f  l e g i s l a t i o n  t h a t  s t a t e  l e g i s l a t u r e s  h a v e  e i t h e r  

c o n s i d e r e d  o r  a r e  s t i l l  c o n s i d e r i n g  s i n c e  t h e  d e c i s i o n  in  K e lo  w a s  r e p o r t e d .  E a c h  

c a t e g o r y  r e s t r i c t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  t o  

s o m e  d e g r e e ,  w h i l e  p r o v i d i n g  c e r t a i n  e x c e p t i o n s .  T h e  l i m i t a t i o n s  m a y  a p p l y  t o  

e c o n o m i c  d e v e l o p m e n t  a g e n c i e s  c r e a t e d  b y  l o c a l  g o v e r n m e n t s ,  o r  t o  m u n i c i p a l i t i e s  

a n d  c o u n t i e s  t h e m s e l v e s .  A b r o a d  r a n g e  o f  a p p r o a c h e s  h a v e  b e e n  e m p l o y e d ,  f o m  

r e i t e r a t i n g  t h a t  e m i n e n t  d o m a i n  m a y  b e  e x e r c i s e d  s o l e l y  f o r  a  p u b l i c  u s e ,  t o  

p r o h i b i t i n g  i t  f o r  s p e c i f i e d  p u r p o s e s .

A u t h o r i z a t i o n  f o r  a  P u b l ic  U s e .  S t i p u l a t e s  t h a t  e m i n e n t  d o m a i n  m a y  b e  u s e d  o n l y  f o r  

a  " s t a t e d  p u b l i c  p u r p o s e "  o r  a  " r e c o g n i z e d  p u b l i c  u s e . "  T h e  l e g i s l a t i o n  m a y  n o t  

d e f i n e  w h a t  c o n s t i t u t e s  s u c h  p u r p o s e s  o r  u s e s .  ( D e l a w a r e  e n a c t e d  t h i s  t y p e  o f  

a p p r o a c h  a t  t h e  e n d  o f  i t s  2 0 0 5  r e g u l a r  s e s s i o n ;  s e e  a t t a c h e d  s u m m a r y  o f  " P o s t - K e lo  

v . N e w  L o n d o n  S t a t e  E m i n e n t  D o m a i n  L e g i s l a t i o n . " )

R e s t r i c t i o n  o f  U s e  t o  B l i g h t e d  P r o p e r t ie s .  L im i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  

e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  t o  b l i g h t e d  p r o p e r t i e s  o n l y ,  o r  t o  a r e a s  w h e r e  t h e  

m a j o r i t y  o f  p r o p e r t i e s  a r e  b l i g h t e d  a n d  t h e  r e m a i n i n g  p a r c e l s  a r e  n e c e s s a r y  t o  

c o m p l e t e  a  r e d e v e l o p m e n t  p l a n .  T h i s  a p p r o a c h  e s t a b l i s h e s  a d d i t i o n a l  c r i t e r i a  

d e f i n i n g  w h a t  c o n s t i t u t e s  b l i g h t  t h a t  a  lo c a l  g o v e r n m e n t  m u s t  s a t i s f y  b e f o r e  

c o n d e m n i n g  p r i v a t e  p r o p e r t y  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s .

E n h a n c e d  P u b l i c  N o t ic e ,  H e a r in g  a n d  N e g o t ia t io n  C r i t e r ia .  R e q u i r e s  lo c a l  

g o v e r n m e n t s  t o  h o l d  p u b l i c  h e a r i n g s  b e f o r e  c o n d e m n i n g  p r o p e r t y  f o r  e c o n o m i c



d e v e l o p m e n t  p u r p o s e s ;  n o t i f y  a f f e c t e d  p r o p e r t y  o w n e r s  in  a d v a n c e  o f  a  h e a r i n g ;  a n d  

n e g o t i a t e  in  g o o d  f a i t h  w i t h  p r o p e r t y  o w n e r s  b e f o r e  c o n d e m n i n g  l a n d .

L o c a l G o v e r n m e n t  A p p r o v a l .  R e q u i r e s  a  v o t e  o f  t h e  l o c a l l y  e l e c t e J  l e g i s l a t i v e  b o d y  

b e f o r e  a  r e d e v e l o p m e n t  a g e n c y  m a y  i n i t i a t e  e m i n e n t  d o m a i n  f o r  e c o n o m i c  

d e v e l o p m e n t  p u r p o s e s .  T h e  v o t e  m a y  h a v e  t o  m e e t  a  s u p e r - m a j o r i t y  t h r e s h o l d .  I n  

s o m e  i n s t a n c e s ,  t h e  u s e  o f  e m i n e n t  d o m a i n  b y  a  l o c a l  g o v e r n m e n t  m a y  r e q u i r e  

a p p r o v a l  b y  t h e  s t a t e  l e g i s l a t u r e .

P r o h ib i t i n g  E m in e n t  D o m a in  f o r  S p e c i f ie d  P u r p o s e s .  P r o h i b i t s  t h e  u s e  o f  e m i n e n t  

d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  ( e . g . ,  r e s i d e n t i a l ,  r e t a i l ,  c o m m e r c i a l  o r  

i n d u s t r i a l ) ;  f o r  t h e  p r i m a r y  p u r p o s e  o f  g e n e r a t i n g  a d d i t i o n a l  t a x  r e v e n u e ;  o r  t o  

t r a n s f e r  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  u s e .  T h i s  l e g i s l a t i o n  n o r m a l l y  i n c l u d e s  

e x c e p t i o n s ,  m o s t  f r e q u e n t l y  f o r  b l i g h t e d  p r o p e r t i e s .  ( A l a b a m a  e n a c t e d  t h i s  t y p e  o f  

a p p r o a c h  d u r i n g  i t s  2 0 0 5  s p e c i a l  s e s s i o n ;  T e x a s  e n a c t e d  t h i s  t y p e  o f  a p p r o a c h  d u r i n g  

i t s  s e c o n d  s p e c i a l  s e s s i o n ;  s e e  a t t a c h e d  s u m m a r y . )

O t h e r  a p p r o a c h e s  d e s i g n e d  t o  p r o v i d e  a d d i t i o n a l  t i m e  t o  a s s e s s  p o l i c y  o p t i o n s  

i n c l u d e  p l a c i n g  a  m o r a t o r i u m  o n  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  

d e v e l o p m e n t  p u r p o s e s  u n t i l  a  s p e c i f i e d  d a t e ,  a n d  e s t a b l i s h i n g  s p e c i a l  l e g i s l a t i v e  

c o m m i t t e e s  o r  t a s k  f o r c e s  t o  s t u d y  t h e  i s s u e s  a n d  r e p o r t  b a c k  t o  t h e  l e g i s l a t u r e  w i t h  

f i n d i n g s  a n d  r e c o m m e n d a t i o n s .  ( O h i o  e n a c t e d  b o t h  t h e s e  a p p r o a c h e s  d u r i n g  i t s  

2 0 0 5  s e s s i o n ;  s e e  a t t a c h e d  s u m m a r y . )

A s u m m a r y  o f  l e g i s l a t i o n  c o n s i d e r e d  b y  s t a t e s  t h a t  w e r e  e i t h e r  in  s e s s i o n  a t  t h e  t i m e  

t h e  K e lo  d e c i s i o n  w a s  d e l i v e r e d  o r  c o n v e n e d  a  s p e c i a l  s e s s i o n  a f t e r  t h e  d e c i s i o n  

c a m e  d o w n  i s  a t t a c h e d  to  t h i s  m e m o r a n d u m .

P o s t - K e / o  v . N e w  L o n d o n  S t a t e  E m i n e n t  D o m a i n  L e g i s l a t i o n  

A l a b a m a  2 0 0 5  Specia l  S ess io n

S B  6 8

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  r e t a i l ,  c o m m e r c i a l ,  r e s i d e n t i a l  o r  a p a r t m e n t  

d e v e l o p m e n t ;  f o r  p u r p o s e s  o f  g e n e r a t i n g  t a x  r e v e n u e ;  o r  f o r  t h e  t r a n s f e r  o f  p r i v a t e  

p r o p e r t y  t o  a n o t h e r  p r i v a t e  p a r t y .  C o n t a i n s  a  b l i g h t  e x c e p t i o n .

( E n a c t e d . )



t i B J l

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  r e t a i l ,  c o m m e r c i a l ,  r e s i d e n t i a l  o r  a p a r t m e n t  

d e v e l o p m e n t ;  f o r  p u r p o s e s  o f  g e n e r a t i n g  t a x  r e v e n u e ;  o r  f o r  t h e  t r a n s f e r  o f  p r i v a t e  

p r o p e r t y  t o  a n o t h e r  p r i v a t e  p a r t y .

( P a s s e d  H o u s e ;  f a i l e d  in  S e n a t e . )

SB.fiL  SB 8£/ SB-52

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  r e t a i l ,  c o m m e r c i a l ,  r e s i d e n t i a l  o r  a p a r t m e n t  

d e v e l o p m e n t .

( F a i l e d  in  S e n a t e . )

HB 102. SB 91

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  a n  e c o n o m i c  d e v e l o p m e n t  p u r p o s e  a n d  

s t i p u l a t e s  t h a t  i t s  a p p l i c a t i o n  m a y  o n l y  b e  u s e d  f o r  a  p u b i i r  u s e .

(H B  1 0 2  f a i l e d  in  H o u s e .  SB 9 1  f a i l e d  in  S e n a t e . )

C a l i f o r n i a  

2 0 0 5  S e s s i o n  

AB 1 1 6 2

P l a c e s  a  m o r a t o r i u m  o n  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  a c q u i r e  o w n e r - o c c u p i e d  

r e s i d e n t i a l  o p e r t y  f o r  a  p r i v a t e  u s e  u n t i l  J a n u a r y  1, 2 0 0 8 .

( P a s s e d  A s s e m b l y ;  in  S e n a t e  c o m m i t t e e . )

c r  a  1 1
i r . r f  t  ifc

S t i p u l a t e s  t h a t  p u b l i c  u s e  d o e s  n o t  i n c l u d e  t a k i n g  o w n e r - o c c u p i e d  r e s i d e n t i a l  

p r o p e r t y  f o r  a  p r i v a t e  u s e .

( I n  S e n a t e  c o m m i t t e e . )

ACA 22. SCA 15. AB 590

ACA 2 2  a n d  SCA  1 5  s t i p u l a t e  t h a t  p r i v a t e  p r o p e r t y  m a y  o n l y  b e  t a k e n  f o r  a  s t a t e d  

p u b l i c  u s e .  AB 5 9 0  s t i p u l a t e s  t h a t  " p u b l i c  u s e "  d o e s  n o t  i n c l u d e  t a k i n g  n o n - b l i g h t e d



p r o p e r t y  f o r  a n o t h e r  p r i v a t e  u s e .

(ACA 2 2  i n t r o d u c e d .  S C A  1 5  i n t r o d u c e d .  AB 5 9 0  in  A s s e m b l y  c o m m i t t e e . )

Delaware

. ’0 0 5  S e s n o r i

SB 231/ (w ith  House Am endm ent 1)

R e s t r i c t s  t h e  u s e  o f  e m i n e n t  d o m a i n  b y  t h e  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  t o  a  

r e c o g n i z e d  p u b l i c  u s e .

( E n a c t e d . )

I l l i n o i s  

2 0 0 5  S e s s i o n

H P 4 0 91

S t i p u l a t e s  t h a t  t h e  u s e  o f  e m i n e n t  d o m a i n  m a y  o n l y  b e  f o r  a  " q u a l i f i e d  p u b l i c  u s e , "  

m e a n i n g  f o r  p u b l i c  o w n e r s h i p  a n d  c o n t r o l .  P r o h i b i t s  e m i n e n t  d o m a i n  f o r  p r i v a t e  

o w n e r s h i p  o r  c o n t r o l ,  i n c l u d i n g  e c o n o m i c  d e v e l o p m e n t ,  u n l e s s  a p p r o v e d  b y  t h e  s t a t e  

l e g i s l a t u r e .

( I n t r o d u c e d . )

M i c h ig a n  

2 0 0 5  S e s s i o n  

S B  6 9 3

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  to  t r a n s f e r  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  

e n t i t y  u n l e s s  t h e  p r o p e r t y  i s  b l i g h t e d  o r  q u a l i f i e s  a s  a  p u b l i c  u s e ;  p u b l i c  u s e  d o e s  n o t  

i n c l u d e  t a k i n g  f o r  g e n e r a l  e c o n o m i c  d e v e l o p m e n t  o r  g e n e r a t i n g  a d d i t i o n a l  t a x  

r e v e n u e .

( P a s s e d  S e n a t e ;  in  H o u s e  C o m m i t t e e . )

SJRE



S t i p u l a t e s  t h a t  i f  a  p e r s o n ' s  p r i n c i p a l  r e s i d e n c e  i s  t a k e n  f o r  p u b l i c  u s e ,  t h e  a m o u n t  o f  

j u s t  c o m p e n s a t i o n  s h a l l  n o t  b e  l e s s  t h a n  1 2 5  p e r c e n t  o f  t h e  p r o p e r t y ' s  f a i r  m a r k e t  

v a l u e ;  p u b l i c  u s e  d o e s  n o t  i n c l u d e  t a k i n g  f o r  g e n e r a l  e c o n o m i c  d e v e l o p m e n t  o r  

g e n e r a t i n g  a d d i t i o n a l  t a x  r e v e n u e .

( P a s s e d  S e n a t e ;  in  H o u s e  C o m m i t t e e . )

HB 5 Q 6 0 .  HB 5 0 7 8

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  t r a n s f e r  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  

e n t i t y  f o r  t h e  p r i m a r y  b e n e f i t  o f  t h e  p r i v a t e  e n t i t y .

(H B  5 0 6 0  in  H o u s e  c o m m i t t e e .  HB 5 0 7 8  in  H o u s e  C o m m i t t e e . )

M i n n e s o t a

2 0 0 5  S p e c i a l  S e s s i o n  

HF 1 1 7 ,  HF 1 3 2

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  t r a n s f e r  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  

p a r t y .

( H F  1 1 7  f a i l e d  t o  p a s s .  H F 1 3 2  f a i l e d  I n  p a s s . )

HF 1 2 3

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s .

( F a i l e d  t o  p a s s . )

N e w  J e r s e y  

2 0 0 5  S e s s i o n  

S B  2 7 3 9 .  AB 4 3 9 2

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n d e m n  l e g a l l y  o c c u p i e d  r e s i d e n t i a l  

p r o p e r t y  t h a t  m e e t s  a p p l i c a b l e  h o u s i n g  c o d e s  a s  p a r t  o f  a r e d e v e l o p m e n t  p r o j e c t .

( I n  S e n a t e  C o m m i t t e e . )

N e w  Y o rk

2005 Session



Afi 8865, AB 9051. SB 5949

R e q u i r e s  a  l o c a l  g o v e r n m e n t  t o  v o t e  t o  a p p r o v e  t h e  p r o p o s e d  u s e  o f  e m i n e n t  d o m a i n  

t o  c o n d e m n  p r i v a t e  p r o p e r t y  f o r  a n o t h e r  p r i v a t e  u s e .

(AB 8 8 6 5  a n d  AB 9 0 5 1  in  A s s e m b l y  c o m m i t t e e .  SB 5 9 4 9  in  S e n a t e  c o m m i t t e e . )  

Ag . 9 P 4 3 ,  A f i .g £ 5 f l ,  §

R e q u i r e s  t h a t  a n  e c o n o m i c  d e v e l o p m e n t  p l a n  a p p r o v e d  b y  a  lo c a l  g o v e r n m e n t  b e  

p r e p a r e d  w h e n  e m i n e n t  d o m a i n  i s  u s e d  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s .  

R e q u i r e s  a  p u b l i c  h e a r i n g  t o  I e  h e l d  a n d  i n c l u d e s  a d d i t i o n a l  p u b l i c  n o t i c e  

r e q u i r e m e n t s .  R e q u i r e s  t h e  a m o u n t  o f  c o m p e n s a t i o n  p a i d  t o  a  p r o p e r t y  o w n e r  w h e n  

e m i n e n t  d o m a i n  i s  u s e d  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  b e  g r e a t e r  t h a n  1 0 0  

p e r c e n t  o f  f a i r  m a r k e t  v a l u e .

(A B  9 0 4 3  a n d  AB 9 0 5 0  in  A s s e m b l y  c o m m i t t e e .  SB 5 9 4 6  in  S e n a t e  C o m m i t t e e . )  

J B _ 5 2 1 f i

S t i p u l a t e s  t h a t  e m i n e n t  d o m a i n  c a n  b e  u s e d  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  

o n l y  if  t h e  a r e a  is  b l i g h t e d .

( I n  S e n a t e  c o m m i t t e e . )

SB_59jg

S t i p u l a t e s  t h a t  e m i n e n t  d o m a i n  c a n  o n l y  b e  u s e d  f o r  s p e c i f i e d  p u b l i c  p r o j e c t s .

R e q u i r e s  a p p r o v a l  o f  t h e  c o u n t y  l e g i s l a t u r e  o r  c i t y  c o u n c i l  if a n  i n d u s t r i a l  

d e v e l o p m e n t  a g e n c y  d e c i d e s  t o  u s e  e m i n e n i  d o m a i n .

( I n  S e n a t e  c o m m i t t e e . )

O h i o

2 0 0 5  S e s s i o n  

S B I S ?

P l a c e s  a  m o r a t o r i u m  o n  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  

p u r p o s e s  t h a t  w o u l d  u l t i m a t e l y  r e s u l t  in  t h e  p r o p e r t y  b e i n g  t r a n s f e r r e d  t o  a n o t h e r  

p r i v a t e  p a r t y  in  a n  a r e a  t h a t  i s  n o t  b l i g h t e d  u n t i l  D e c e m b e r  3 1 ,  2 0 0 6 .  C r e a t e s  a  t a s k



f o r c e  t o  s t u d y  e m i n e n t  d o m a i n  i s s u e s .

( E n a c t e d . )

S J R  6

R e m o v e s  f r o m  m u n i c i p a l i t i e s  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  u s e  e m i n e n t  d o m a i n  

u n l e s s  t h e  p o w e r  is  s p e c i f i c a l l y  g r a r . t e d  t o  t h e m  b y  t h e  s t a t e  l e g i s l a t u r e .

( I n  S e n a t e  c o m  m i t t e e . )

P l a c e s  a  m o r a t o r i u m  o n  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n d e m n  n o n - b l i g h t e d  

p r o p e r t y  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  w h e r e  t h e  p r o p e r t y  w o u l d  b e  

t r a n s f e r r e d  t o  a n o t h e r  p r i v a t e  u s e .  C r e a t e s  a  l e g i s l a t i v e  t a s k  f o r c e  t o  s t u d y  e m i n e n t  

d o m a i n  i s s u e s .

( I n t r o d u c e d . )

H JR  1 0

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  w h e r e  t h e  p r i m a r y  

p u r p o s e  i s  t o  t r a n s f e r  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  u s e .

( I n t r o d u c e d . )

O r e g o n  

2 0 0 5  S e s s i o n  

HB 3 5 0 5

A u t h o r i z e s  a  p u b l i c  b o d y  t o  u s e  e m i n e n t  d o m a i n  o n l y  if t h e  p r i m a r y  p u r p o s e  i s  t o  

a l l o w  t h e  p u b l i c  t o  o w n  o r  u s e  t h e  p r o p e r t y ;  s u c h  p r o p e r t y  m a y  n o t  b e  t r a n s f e r r e d  t o  

a n o t h e r  p r i v a t e  e n t i t y .

( P a s s e d  H o u s e ;  f a i l e d  in  S e n a t e . )

P e n n s y l v a n i a  

2 0 0 5  S e s s i o n

HB 2Q54



P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  p r i v a t e  c o m m e r c i a l  e n t e r p r i s e ,  w i t h  c e r t a i n  

e x c e p t i o n s  ( i n c l u d i n g  f o r  b l i g h t e d  a r e a s  o r  t h o s e  p r o p e r t i e s  t h a t  m e e t  t h e  c r i t e r i a  

c o n t a i n e d  in  t h e  s t a t e ' s  r e d e v e l o p m e n t  l a w ) .

( P a s s e d  H o u s e ;  in  S e n a t e  C o m m i t t e e . )

HB 1935, i±B 1830

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  t u r n  p r i v a t e  p r o p e r t y  i n t o  a  n o n p u b l i c  

i n t e r e s t ,  o r  f o r  t h e  p u r p o s e  o f  i n c r e a s i n g  t h e  l o c a l  g o v e r n m e n t ' s  t a x  b a s e .

( I n  H o u s e  c o m m i t t e e . )

HB 2029

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n d e m n  n o n - b l i g h t e d  p r o p e r t y  f o r  r e t a i l ,  

c o m m e r c i a l ,  r e s i d e n t i a l  o r  a p a r t m e n t  d e v e l o p m e n t ;  f o r  p u r p o s e s  o f  g e n e r a t i n g  t a x  

r e v e n u e ;  o r  f o r  t h e  t r a n s fe r  o f  p r i v a t e  p r o p e r t y  t o  a n o t h e r  p r i v a t e  p a r t y .

( I n  H o u s e  C o m m i t t e e . )

SB 881

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  p r i v a t e  c o m m e r c i a l  e n t e r p r i s e ,  w i t h  c e r t a i n  

e x c e p t i o n s  ( i n c l u d i n g  f o r  b l i g h t e d  a r e a s  o r  t h o s e  p r o p e r t i e s  t h a t  m e e t  t h e  c r i t e r i a  

c o n t a i n e d  in  t h e  s t a t e ' s  r e d e v e l o p m e n t  l a w ) .

( I n  S e n a t e  C o m m i t t e e . )

T e x a s

2 0 0 5  S e c o n d  S p e c i a l  S e s s i o n  

SB 7

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n f e r  a  p r i v a t e  b e n e f i t  o n  a  p r i v a t e  p a r t y  o r  

f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s ,  w i t h  c e r t a i n  e x c e p t i o n s .

( E n a c t e d . )

HB 12, HB 16



P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n f e r  a  p r i v a t e  b e n e f i t  o n  a  p r i v a t e  p a r t y  o r  

f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s ,  w i t h  c e r t a i n  e x c e p t i o n s .

( F a i l e d  in  H o u s e . )

H JR  1 1 ,  5JLEL5

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  o r  t o  

c o n f e r  a  p r i v a t e  b e n e f i t  o n  a  p r i v a t e  p a r t y ,  w i t h  c e r t a i n  e x c e p t i o n s .

( H J R  11  f a i l e d  in  H o u s e .  S J R  5  f a i l e d  in  S e n a t e . )

2 0 0 5  F i r s t  S p e c i a l  S e s s i o n

MJBJUa, SJB-1Q, SB £ 2

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  f o r  e c o n o m i c  d e v e l o p m e n t  p u r p o s e s  in  m o s t  

i n s t a n c e s .

( H J R  1 9  p a s s e d  H o u s e ;  f a i l e d  in  S e n a t e .  S J R  1 0  f a i l e d  in  S e n a t e .  SB 6 2  p a s s e d  b o t h  

h o u s e s ;  f a i l e d  in  c o n f e r e n c e  c o m m i t t e e . )

W i s c o n s i n  

2 0 0 5  S e s s i o n  

AB 6 5 7

P r o h i b i t s  t h e  u s e  o f  e m i n e n t  d o m a i n  t o  c o n d e m n  n o n - b l i g h t e d  p r o p e r t y  if  t h e  

p r o p e r t y  i s  t o  b e  t r a n s f e r r e d  t o  a n o t h e r  p r i v a t e  e n t i t y .

( P a s s e d  A s s e m b l y ;  in  S e n a t e  c o m m i t t e e . )
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Mr. Chairman, members o f  the Committee, thank you for the opportunity to be 

here today. M y name is Ben Barros, and I am an Associate Professor o f  Law at W idener 

Law School in Harrisourg. I both teach and write on eminent domain issues. I am  

familiar with the issues raised in the Supreme Court’s decision in Kelo v. blew London 

and with the response to that decision in legislatures around the country.

Kelo sparked a tremendous amount o f  public outrage over the potential for 

government abuse o f  the power o f  eminent domain. I believe that the legislature should 

respond to this public outrage and enact measures to protect private property from 

eminent domain abuse. House Bills 1835 and 1836 are an encouraging step in the right 

direction. Eminent domain, however, is an important tool for local governm ents, and the 

legislature must be careful not to overly restrict local governm ents’ ability to take 

property for legitimate reasons. Your very difficult task is to determ ine where to strike 

the right balance.

My testimony today has two parts. First, I will suggest that you consider giving  

homes additional protection from being taken by eminent domain. Second, I will address 

som e issues raised by the language o f  House B ills 1835 and 1836 about striking the right 

balance between protecting private property owners and maintaining local governm ents’ 

ability to act in the legitimate public interest.

Protecting Homes

Like most o f  the bills proposed around the country in response to Kelo, House 

B ills 1835 and 1836 apply equally to all kinds o f  property. Kelo involved N ew  London’s
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attempt to use the power o f  eminent domain to transfer private property, including 

people’s hom es, to a private developer. N ew  London’s justification for taking the 

property was to spur econom ic development, and the Court concluded that this type o f  

“econom ic developm ent taking” satisfied the public use requirement o f  the Constitution’s 

Just Com pensation Clause.

Unsurprisingly, the legislative response around the country to Kelo has focused on 

preventing econom ic development takings by restricting the scope o f  the type o f  public 

use sufficient to justify an exercise o f  eminent domain. House B ills  1835 and 1836 fit 

this mold.

I want to suggest that this broad approach m isses a key com ponent o f  the public’s 

outrage over Kelo. M y sense from reading reactions to Kelo and from talking with many 

people about the issue is that most people are not particularly worked up about econom ic  

developm ent takings in a generic sense. Rather, what seem s to be at the core o f  most 

people’s concern is the possibility that their local governments m ight take their homes to 

clear land for a private developer, as the town o f  N ew  London did in the project that gave 

rise to the Kelo litigation.

Focusing on homes would be consistent with the com m on-sense notion that 

hom es are dif ferent from other types o f  property. People becom e personally attached to 

their hom es. Hom es tie people to their comm unities. D isplacem ent o f  people from their 

hom es can separate them from family, friends, schools and jobs.

1 therefore suggest that you consider giving additional protection to homes in the 

eminent domain context. W hile restricting econom ic developm ent takings is at the 

forefront o f  people’s minds after Kelo, you also should consider protecting homes from
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more traditional exercises o f  eminent domain. People unhappy about their hom es being  

taken for a shopping mall are likely to be only marginally less unhappy if  their hom es are 

taken for som ething that fits the classic picture o f  a public use, like a highway.

M any other areas o f  law treat hom es differently than other types o f  property.

M ost relevant here, the legal system  already gives special protection to people’s 

possession o f  their homes in a number o f  contexts, such as m aking it harder for a lender 

to foreclose on a hom e than to repossess another type o f  property. The law also gives 

special treatment to homes when interests other than possession are at stake. For 

exam ple, the government is held to a higher standard when it searches a home than when 

it searches othei types o f  property, like cars or undeveloped land.

Recognizing that homes are special does not mean that local governments should 

be prohibited in all circumstances from taking hom es. There are tim es when taking 

hom es is vital to the public interest. But there are a number o f  approaches that you could  

take to give hom es additional protection and encourage governm ent entities to take 

hom es only as a last resort. For example:

•  Responding directly to Kelo, you could prohibit the taking o f  homes for 

econom ic development, but a llow  econom ic developm ent taking o f  som e  

other types o f  property.

•  You could permit the taking o f  a hom e for any type o f  public use only  

after a finding, reviewable by a court, that there is no alternative course o f  

action that would serve the same public goal at a reasonable cost.

•  You could require governments to pay a premium (say 10% or 15%) over 

fair market value for a taken home, which would both provide an
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econom ic disincentive to take hom es when other types o f  property are 

available and compensate the hom eowners for som e o f  the personal value 

they placed in their hom es.

These approaches -  alone or in concert -  would help protect hom es while 

maintaining flexibility for local governments to take other types o f  property. Common 

sense tells us that homes are different, and deserve special legal treatment in many 

contexts. Constituent outrage over Kelo is tied in large part to concern about the 

vulnerability o f  homes, and it therefore would be appropriate for you to consider 

including special protection o f  homes in your legislative response to Kelo.

Com ments on the Proposed Language

I w ill now turn to the proposed language o f  H ouse B ills 1835 and 1836. Because 

the proposed language o f  two bills is similar, I w ill direct m y com m ents to House Bill 

1835.

At the outset, I note that the proposed bills apply only to local governments, and 

do not restrict takings by the State o f  Pennsylvania. There may be good reasons to applv 

restrictions on eminent domain on the local level, hut not the state level. Many 

commentators, for example, argue that local governm ents are more subject to special 

interest influence than state governments. But to give property owners the maximum  

amount ol protection, it may be worth considering applying the same restrictions to the 

state. This, o f  course, would require the input o f  the state agencies that exercise the 

power o f  eminent domain.
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Subparagraph (i) o f  House Bill 1835 prohibits the use o f  eminent domain to “turn 

[the taken property] over to a nonpublic interest.” M y first observation is that while I 

understand the intent o f  the language, the litigator in me sees am biguities in the phrase 

“nonpublic interest.” “Private person or entity” might be preferable language.

M ore broadly, however, there are many circumstances where the use o f  eminent 

dom ain to transfer property to a private person or entity may be appropriate, and the 

proposed language therefore may be too restrictive. Using em inent domain to transfer 

property to a private developer to sour econom ic development may be objectionable, but 

what about the use o f  eminent domain to transfer the property to a privately-owned  

utility? To a private university to expand its campus? To a not-for-profit museum or 

sym phony? To a privately-owned hospital that is greatly needed by the com m inity? To 

a sports team for a new stadium? I do not mean .o suggest that using eminent domain in 

all o f  these contexts would be appropriate -  I’m particularly suspicious o f  sports stadium  

projects m y s e l f -  but they are all circumstances that you should consider. In som e areas, 

particularly urban arr s, it may not be practical to obtain suitable property for these types 

o f  projects without using eminent domain.

You should also consider the use o f  eminent dom ain to take blighted property and 

turn it over to a private developer. This type o f  taking would be barred by House Bill 

1835 as it is currently drafted -  it would be impractical to expect local governments to 

put all blighted property that is taken to public use in the classic sense. 1’hat may not be a 

bad thing. The concept o f  blight has been abused by local governments tc justify  what 

are really econom ic development takings. Clearing blight was also the justification for 

urban renewal projects that in hindsight destroyed vibrant, i f  poor, neighborhoods and
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replaced them with what many planners now consider to be sterile redevelopm ent project. 

(I should note in this context that when I was talking about giving additional protection to 

hom es, I generally meant homes o f  all sorts, including rented apartments. Except in the 

context o f  compensation for taken homes, people n owned and rented hom es have 

similar interests i.i avoiding displacement.)

On the cthsr hand, local governments should have the power to take truly blighted 

property. The difficult task is to com e up with a definition that separates blighted 

property from merely econom ically depressed property. Blighted housing, for exam p1'* 

could be defined to be unfit for human habitation or defined as housing that violates 

certain housing code provisions. Blighted com m ercial property could be uefined as 

property that has been vacant for a certain amount o f  time and has no real prospect o f  

being occupied in the near future. Care also must be given to the treatment o f  non* 

blighted property in an otherwise blighted area. The Supreme Court started down the 

slippery slope towards Kelo in the 1954 case Berman v. Parker, where the Court 

permitted the taking o f  a  non-blighted department store as part o f  a larger clearance o f  a 

blighted area.

Defining the circumstances where it is perm issible for property taken by eminent 

domain to end up in private hands is a difficult task, but not an insurmountable one.

Beyond tightening up the definition o f  permissible public use, however, there are a 

number o f  other steps that you can take to protect private property owners from abusive 

uses o f  eminent domain by making the eminent dom ain process fairer.

The exam ples I mentioned before o f  requiring certain findings to be made or 

certain premiums to be paid would fall in this category. You also could require some

6



exercises o f  eminent domain to be put to a vote by the residents o f  the m unicipality. Or 

you could require a municipality to make a bone fide offer (including a price) to purchase 

the property before using eminent domain. I f  the property owner later contests the value 

o f  the property, and a court finds that the value is higher than the price initially offered by  

the m unicipality, you could allow  the property owner to recover attorney’s fees or a 

premium above the court-set value from the municipality. A llow ing this type o f  fee 

shifting would encourage municipalities to show  good faith in their initial offer for the 

property.

You could also require a reverter clause, as proposed in subparagraph (iii) o f  

H ouse Bill 1835. A s drafted, however, the reverter clause has tw o potential problems. 

First, it does not account for the fact that the condem nee has already been paid fair 

market value as compensation for the taken property. Second, it is unlimited in duration, 

which presents the possibility o f  the reverter being exercised two hundred years after the 

property is initially taken. Based in part on a bill that is pending in California, language 

along the following lines may be preferable: “i f  the property ceases to be used for a 

public purpose within five years o f  the property’s condemnation, the condem nee or its 

heirs or assigns shall have the right to reacquire the property for the compensated amount 

plus interest or its current fair market value, whichever is less.”

This concludes my prepared remarks, and I’m happy to take your questions.
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By Donald Lambro
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Alabama yesterday became the first state to enact new' protections against local-govem m ent 
seizure o f property allowed under a Supreme Court ruling that has triggered an explosive  
grass-roots counteroffensive across the country.

Republican Gov. Bob Riley signed a bill that was passed unanimously by a special 
session of the Alabama leg islature, which would prohibit governments from using their 
eminent-domain authority to take privately owned properties for the purpose o f turning them 
over to retail, industrial, office or residential developers.

Calling the high court's June 23 ruling "misguided" and a "threat to all property owners," 
Mr. Riley said, "A property rights revolt is sweeping the nation, and Alabama is leading it."

The backlash gainst the judicial ruling has not received much attention in the national 
press, although legislative leaders in more than two dozen states have proposed statutes 
and/or state constitutional amendments to restrict local governments' eminent-domain 
powers.

Besides Alabama, legislation to ban or restrict the use o f eminent domain for private 
development has been introduced in 16 states: Caiifom ia, Connecticut, Delaware, Florida. 
Illinois, Kentucky, Massachusetts, Michigan, Minnesota, New Jersey, New York, Oregon, 
Pennsylvania, Rhode Island, Tennessee and Texas.

Legislators have announced plans to introduce eminent-domain bills in seven mere states: 
Alaska, Louisiana, Oklahoma, Ohio, South Dakota, South Carolina and W isconsin, and 
lawmakers in Colorado, Georgia and Virginia plan to act on previously introduced bills.

In addition, public support is being sought for state constitutional prohibitions in several 
states - Alabama, Caiifom ia, Florida. M ichigan, New Jersey and Texas.

In an elaborate signing ceremony in the State Capitol's historic Old House Chamber, Mr. 
Riley said, "Alabamians can rest assured that their homes, farms, business anu other private 
property are safe from being seized by government for a shopping center, or a factory, an 
office building or new residential developm ent."

The signing immediately won praise from leading property rights advocates who had 
condemned the ruling and have lobbied state legislatures to block such practices.

"Kudos to Alabama political leaders for taking the first step toward piolcc'.’ne their 
citizens from eminent-domain abuse," said Dana Berliner, a senior attorney at the Institute 
for Justice, a public policy organization that conducted the first nationwide study o f abusive 
property seizures.

The law came in response to a 5-4 decision by the high court that ruled that the fifth  
Amendment's takings clause — "nor shall private property be taken for public use, without 
just compensation" — did not prevent the city o f New London, Conn., from taking Susette 
Kelo's property for the expressed purpose o f  private development in order to gain higher tax 
revenue.

Although the Alabama law that the governor signed yesterday would prohibit such

hltD://www.washiirr“s.com/functions/Dnnt.Dhn?StorvID=200508()4-1207! 1 -457 > r 8P5/2005
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eminent-domain seizures, it contains an exception that would permit takeovers o f blighted 
properties that could be turned over to private interests -- a provision that critics call a 
loophole for future abuses.

"Alabama’s blight law is particularly prone to abuse and must be reformed," Ms. Berliner 
said. "If legislators close the blight loophole, Alabama will be one o f the best states in the 
country for protecting the rights o f home and small business owners."

Jeff Emerson, spokesman for the governor, said yesterday that Mr. Riley would "like to 
talk to Berliner about this to see how it can be remedied."

The property rights movement, which had been somewhat moribund before the court 
acted, has spawned what many p o lifca l strategists expect to be a major issue in the 2006 
election cycle.

A  number o f  bills have been introduced in Congress where the issue is winning strong 
bipartisan support -  from Caiifom ia Rep. M axine Waters, a liberal D em ocra., to Texas Sen. 
John Com yn, a conservative Republican.

Polls show unusual unity on strengthening property rights. A Quinnipiac University poll, 
for example, found that 89 percent o f  voters in Connecticut want the legislature to limit 
eminent domain. A University o f N ew  Hampshire poll found that 93 percent o f  state 
residents were opposed to taking property for private development.

Copyright © 2005 News World Communications, Inc, All rights reserved.
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(202) 225-4422
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Hefley authors bill to protect private property rights

(Washington, D.C.) — U.S. Rep. Joel Hefley, R-Colo., introduceu legislation last Friday that 
would work to protect the private property rights of American citizens.

Hefley introduced the Eminent Don ain Limitation Act of 2005, which would prohibit a state frcm 
receiving federal funds for economic development projects if it has not enacted legislation to limit the use 
of eminent domain.

States must prohibit the use of eminent domain for economic development, and require an entity 
engaged in a “taking” to show the necessity of the property in question and that no other reasonable 
alternatives exist. States must also limit the uses for eminent domain to public health and safety, rights- 
of-way for public utilities and public highways and parks.

"This legislation is strong medicine, I know, but the Supreme Court’s decision is the worst thing I 
have seen from that court in years. It allows local governments to use the lure of future revenues from 
private economic development projects to run roughshod over private property rights.

"If the court’s decision is allowed to stand nobody's property will be safe.

"This bill is not a cure all. However, a b r.ic  constitutional right is at stake, and I believe such a 
strong threat necessitates a strong response."

In June, the U.S. Supreme Court ruled in 5-4 decision that economic development can be 
considered a public use, allowing local governments to take private property for the purpose of 
generating income.

— end —
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H o u s e  b i l l  c o u n t e r s  e m i n e n t  d o m a i n  r u l i n g

W A S H IN G T O N  (A P )  -  C o n t e n d i n g  t h a t  t h e  S u p r e m e  C o u r t  h a s  u n d e r m i n e d  a  p i l l a r  o f  A m e r i c a n  
s o c i e t y  •• t h e  s a n c t i t y  o f  t h e  h o m e  -  t h e  H o u s e  o v e r w h e l m i n g l y  a p p r o v e d  a  b il l  T h u r s d a y  t o  b l o c k  
t h e  c o u r t - a p p r o v e d  s e i z u r e  o f  p r i v a t e  p r o p e r t y  f o r  u s e  b y  d e v e l o p e r s .

The bill, passed 376-38, would withhold federal money from state and local governments that use powers of eminent 
domain to force businesses and homeowners to give up their property for commercial uses.

The Supreme Court, In a 5-4 ruling in June, recognized the power of local governments to seize property needed for 
private development projects that generate tax revenue. The decision drew criticism from private property, civil rights, farm 
and religious groups that said it was an abuse of the Fifth Amendment's "takings clause." That language provides for the 
taking of private property, with fair compensation, for public use.

The court's June decision, said House Judiciary Committee Chairman James Sensenbrenner, R-Wisconsin, changed 
established constitutional principles by holding that "any property may now be taken for the benefit of another private

The ruling in Kelo v. City of New London allowed the Connecticut city to exercise state eminent domain law to require 
several homeowners to cede their property for commercial use.

With this "infamous" decision, said Rep, Phil Gingrey, R-Georgia, "homes and small businesses across the country have 
been placed in grave jeopardy and threatened by the government wrecking ball."

The bill, said Chip Mellor, president of the Institute for Justice, which represented the Kelo homeowners before the 
Supreme Court, "highlights the fact that this nation's eminent doma n and urban renewal laws need serious and substantial

But opponents argued that the federal government should not be interceding in what should be a local issue. "We should 
not change federal law every time members of Congress disagree with the judgment of a locality when it uses eminent 
domain for the purpose of economic development," said Rep Bobby Scott, D-Virginia.

The legislation is the latest, and most far-reaching, of several congressional responses to the court ruling. The House 
prev ously passed a measure to b?r federal transportation money from going for improvements on land seized for private 
development, The Senate approved an amendment to a transportation spending bill applying similar restrictions. The bill 
now moves to the Senate, where Sen. John Cornyn, R-Texas, has introduced companion legislation.

About half the states are 3 lso considering changes in :heir laws to prevent takings for private use.

The Bush administration, backing the House bill, said in a statement that "private property rights are the bedrock of the 
nation's economy and enjoy constitutionally protected status. They should also receive an appropriate level of protection 
by the federal government."

The House bill would cut oft *or two years all federal economic development funds to states and localities that use 
economic development as a rationale for property seizures. It also would bar the federal government from using eminent 
domain powers for economic development.

"By subjecting all projects to penalties, we are removing a loophole that localities can exploit by playing a 'shell game' with 
projects," said Rep. Henry Bonilla, R-Texas. a chief sponsor.
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T h e  H o u s e , b y  a  v o ic e  v o te , a p p ro v e d  G in g r e y 's  p ro p o s a l to  b a r s ta te s  o r  lo c a l i t ie s  in  p u r s u i t o f m o re  ta x  m o n e y  fro m  
e x e r c is in g  e m in e n t d o m a in  o v e r n o n p ro f i t o r  ta x - e x e m p t r e l ig io u s  o r g a n iz a t io n s . C h u r c h e s , h e  s a id , " s h o u ld  n o t h a v e  to 
fe a r b e c a u s e  G o d  d o e s  n o t p a y  e n o u g h  in  ta x e s . "

E m in e n t d o m a in , th e  r ig h t o f g o v e r n m e n t to  ta k e  p r o p e r ty  fo r p u b l ic  u s e , is  t y p ic a l ly  u s e d  fo r p r o je c ts  th a t b e n e f i t a n  e n t ire  

c o m m u n it y , s u c h  a s  h ig h w a y s , a i r p o r ts  o r  s c h o o ls .

J u s t ic e  J o h n  P a u l S te v e n s , w h o  w ro te  th e  m a jo r i t y  o p in io n  in K e lo , s a id  in  a n  A u g u s t s p e e c h  th a t w h ile  h e  h a d  c o n c e rn s  
a b o u t th e  re s u lts , th e  ru l in g  w a s  le g a l ly  c o r r e c t b e c a u s e  th e  h ig h  c o u r t h a s  " a lw a y s  a l lo w e d  lo c a l p o l ic y -m a k e rs  w id e  
la t i tu d e  in  d e 'e rm in in g  h o w  b e s t to  a c h ie v e  le g it im a te  p u b l ic  g o a ls . "

S e v e ra l la w m a k e r s  w h o  o p p o s e d  th e  H o u s e  b i l l s a id  e m in e n t d o m a in  h a s  lo n g  b e e n  u s e d  b y lo c a l g o v e rn m e n ts  fo r 
e c o n o m ic  d e v e lo p m e n t p r o je c ts  s u c h  a s  th e  In n e r H a r b o r in  B a lt im o re  a n d  th e  c le a n in g  u p  o f T im e s  S q u a r e  in N e w  Y o rk . 
T h e  D is t r ic t o f C o lu m b ia  is e x p e c te d  to  u s e  e m in e n t d o m a in  to  s e c u re  la n d  fo r a n e w  b a s e b a l l s ta d iu m  f o r th e  W a s h in g to n  

N a t io n a ls .

C o p y r ig h t 2 0 0 5  T h e  A s s o c ia t e d  P re s s . A l l r ig h ts  re s e r v e d .T h is  m a te r ia l m a y  n o t b e  p u b lis h e d , b ro a d c a s t , re w r it te n , o r 

re d is t r ib u te d .

F in d  t h i s  a r t i c l e  a t :
h t tp : //w w w .c n n c om /2 0 0 5 /P O L IT IC S /1 1 /0 4 /e m in e n t , d om a in .a p / in d e x .h tm l

I-  C h e c k th e b o x to in c lu d e  th e lis t o f lin k s  re fe re n c e d  in th e a rtic le .
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E m in en t d o m a in  is  in th e  s p o tl ig h t  now
Here I was, about to submit my hotel 

proposal to local officials in Weare, N.H., 
when a wealthy East Coast developer beat 
me to it Either p>ofect required condem­
nation of a luxurious home on acreage we 
needed for hotel parking. The home, un­
fortunately (for him;, belongs to Supreme 
Court Justice David Souter.

Logan Clements, the other project spon­
sor, sakl he needs only three out of five votes 
for the town’s Board ui Selectmen to core 
demn Justice Sou tar's property using emi­
nent domain pow era. Then they’ll make him 
“an o f f e r  b e  o a n ’t  r e fu s e . ’ ’ I f  he b a lk s , c o n  

itton proceedings begin. The Clem­
e n ts  p ro p o s a l fo r T h e  L o s t L ib e r t y  H o te l in  
dudes a fine rest'u ant, the Just i 
Cafe. Since he’s so politically connected, I 
don’t stand a chance. Oh, weD, that’s life.

Mod newrj catchers know of the Su­
preme Court’s 5-4 ruling that local govern­
ments could seine a pe.-son’s home cr busi­
ness and use the prop erty for more fficra 
Live purposes— ndnxty jobs and t a  reve­
nues. Fbr many Americans, the Kete v. City 
of New T .ondon eminent domain rufiitt was 
a shocker. Even more shocking is the In­
tense negative reaction from both rural and 
urban property owners.

Just as Oregonians overwhelming­
ly passed a property rights ballot measure 
limiting government powers last November, 
the Kelo decision hac motivated citizens 
from coast ’o coast to explore legislative op­
tions that v mid restrict government’s abili­
ty to take their property.

These are not knee-jerk reactions to one 
unpopular Supreme Court decision. The In­
stitute fbr Justice, which represented hom­
eowner Susette Kelo in ‘he case, says it has 
documented more than 10,000 instances 
over a five-year period involving threatened 
or actual property condemnations that ben­
efited other private parties. It’s sad fhat 
so many people have been harmed beiure
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the issue struck home.
Readers of Malcolm Gladwell’s intrigu­

ing book “The Upping fttlnt" will recog­
nise the eminent domain/property rights 
cause as one that has long bubbled under 
the surface but couldn’t quite make it to 
level of a national movement. Gladwell de-j 
fines the tipping point as that magic mo­
ment when an idea, trend or social be! 
crosses a threshold, then tips and spreads 
Tike wildfire. In a single decision, five Su­
preme Court lawyers just vaulted the issue 
of property, ownership threats well over the 
tipping pant.

On Jupe 23, after reporting the court’s 
dedalon, CNN’s Lou Dobbs conducted an 
electronic poll asking under what circum­
stances local governments should seize 
homes and businesses. A minuscule 1 per­
cent of respondents said they would ap­
prove such actions for private econom­
ic development Call-ins and e-mails to 
two Washington, D.C.. radio shows reflect­
ed unanimous opposition to the Supreme 
Court’s ruling. Not one response in favor. 1 
can’t recall a single controversial public pol­
icy issue resulting ih such an overwhelm­
ingly one-sided response.

The Supreme Court majority opinion 
suggested language in state constitutions 
and laws could be enacted ta protect citi­
zens from overzealous property takings; 
if local citizens want to stop the practice, 
they have the power t o  do so. If they don’t

act, government and developers will have 
free rein to advance projects on any prop­
erty, not just that of the nonwhite and non 
wealthy, as has occurred through urban re­
newal projects over the last 50 years.

Despite the outcry of home and business 
owners over the Kelo decision, some local 
government entities are right in the middle 
of razing working-class and poor neighbor­
hoods to bring in revenues, create jebs and 
beautify their communities. The}' are de
Ilflh W lw jth  thp  ---------- -------

9, what sho.1 j  communities do if they v 
want to revitalize rundown areas? They can 
adopt procedures that assure respect fbr 
the rights of pronerty owners as was done 
in redeveloping downtown Seattle and else - 
where. Seattle’s strategy can be reviewed 
in a study, “Condemning Condemnation: Al­
ternatives to Eminent Domain,* at www. 

«terinstitute.org/artide.php/454.html 
~ They can suppCTTtistng condemnations 

onty as a last resort They can require a two- 
thirds vote of governing bodies to authorize 
it State legislatures can impose restrictions 
on eminent domain use by local govern­
ments, as Arizona’s legislature (fid recently.

Fbssibly the most common-sense re­
sponse would be for communities to en­
act remedial measurcc that would narrow­
ly confine the use cK eminent domain pow­
ers to the central functions of local govern 
ment: public buildings, roads, bridges, etc., 
and let the private sector spearhead the 
“nice to haves” and redevelopment proj­
ects. If eminent domain powers must be ex­
ercised, it should be dono at home, where 
local officials have to look the dispossessed 
straight in the eye.

i i  Paula Easley, an Anchorage public policy consultant. Is

vice chair, Nationwide Public Projects Coalition; president

Alaska Land Rights Coalition; and board .nerber, Resource

Development Council of Alaska and A.rcdc Power. E mail, 

paulaeasleyPyahoo.com.


