


RANK H. MURK0WSK1, GOVERNOR
DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

'1031 WEST4™AVENUE, SUITE200 
ANCHORAGE, ALASKA 99501-5903 
PHONE: (907)269-5190 
FAX: (907̂ -̂0760

April 1 ,2 0 0 5

The Honorable Lesil M cGuire 
A laska State Legislature 
State Capitol, R oom  118 
Juneau, A laska 99801-1182 Juneau, A laska 99801-1182

The Honorable Les Gara 
A laska State Legislature  
State Capitol, Room  418

Re: HB 103, An A ct requiring an actionable claim  against the state
to be tried without a jury.

Dear Representative M cGuire and Representative Gara:

During the March 16, 2005 , hearing in the H ouse Judiciary C om m ittee on HB 103, 
com m ittee m em bers and the chair requested that the Department provide information on 
the amount o f  dollars paid out on claim s brought pursuant to A S 09 .50 .250 .

The below  information w as assem bled from two sources: the D ivision  o f  Risk 
M anagem ent and from Judgment B ills passed during the last several sessions, as w ell as 
figures for FY 2005 to date. The Judgment Bill figures contain only those amounts paid 
to plaintiffs for claim s brought pursuant to A S 09 .50 .250 . The figures from Risk  
M anagem ent include personal injury (excluding workers com pensation category and 
property loss) and include case costs, su J i as court reporters, experts, etc. but not 
assistant attorney general defense time.

FY  2000  =  $ 5 ,792 ,511 .00  (Risk M anagem ent)
FY 2001 =  $ 1 1,921 ,457 .00  (Risk M anagem ent)
FY 2002 = $ 9 ,166 .624 .00  (Risk M anagem ent)

The Judgment B ill totals for these 3 fiscal years are not included above; the majority o f  
settlem ents or judgm ents w ere Risk M anagement matters, w hich were directly funded by 
that D ivision .

FY 2003 =  $ 7 ,730 ,493 .82  (D erived from the Judgment B ill for
claim s brought pursuant to A S 09 .50 .250)  

$10 ,735 ,143 .00  (Risk M anagem ent)
$18 ,465 ,636  82 Total A S 09 .50 .250  FY 2003
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FY 2004  =  $1 ,119 ,534 .55  (Judgment B ill)
$4 ,514 ,535 .00  (R isk M anagem ent)
$ 5 ,634 ,069 .55  Total A S  09 .50 .250  FY  2004

FY 2005 =  $1 ,604 ,975 .46  (A s o f  3 /18/05  included in this year’s Judgment B ill)
$4 .660 .366 .62  (R isk M anagem ent as o f  3 /30 /05)
$6 ,265 ,342 .08  Total A S 09 .50 .250  to date FY  2005

Please feel free to contact me i f  you have any further questions.

DW M :GTV:pr

cc: David W. Marquez
Deborah Behr 
Kevin Jardell
Brad Thom pson, Director, D iv ision  o f  Risk M anagem ent

Sincerely,

D A V ID  W. M A R Q U EZ  
A T T O R N E Y  G EN ER AL

A ssistant Attorney General
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Date o f Committee Action: 11/, Z o o s

The JU D IC IA RY  Committee considered: HB 103

HOUSE BILL NO. 103 CLAIM S AGAINST T H E  STATE

"An Act requiring an  actionable claim against the state to be tried without a ju ry ."
\
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Date Referred to Committee: January 24, 2005

Date of Committee Action:.
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Alaska State Legislature

State Capitol Bldg., i’ m. 434 
Juneau, AK 99811-1182 
Phone (907) 465-4976 
Fax (907) 465-3883 
Toll Free 866-465-4976

Juneau Fairbanks 
119 N Cushman, Ste 213 

Fairbanks, AK 99701 
Phone (907) 452-6084 

Fax (907) 452-6096

R e p r e s e n t a t i v e  M i k e  K e l l y
House District 7

MEMORANDUM

To: Rep. Lesil M cGuire, Chair -  H ouse Judiciary Com m ittee 
F ro m : Rep. Mike Kelly, M em ber -  House Finance Com m ittee  
Date: M arch 3, 2005 
Re: Scheduling request

A 'fached you will find a complete com m ittee  packet as a request for hearing for HB 103 - "An Act requiring 
an actionable claim against the state to be tried without a ju ry ."

I have included a sponsor s tatement, the most recent version o f  the bill, several legal mem orandum s from 
Legislative Legal, and o ther items o f  evidentiary support. In addition, I have been in contact with Doug 
VVooliver from the A laska  Court System  and anticipate his presentation of the court sys tem ’s fiscal note.

1 would appreciate it, if you would consider scheduling this bill for the w eek o f  M arch 7lh for consideration 
by the House Judiciary Com m ittee  prior to the Energy Break recess.

If you have any questions or com m ents, or require additional material please feel free to contact me at 
extension 4976. You may direct inquiries to my staff member, Heath Hilyard, who is carrying the bill.

Member: House Finance Committee



Alaska State Legislature

Juneau Fairbanks
State Capitol Bldg., Rm. 434 119 N Cushman, Ste 213
Juneau, AK 99811-1182 Fairbanks, AK 99701
Phone (907) 465-4976 j Phone (907) 452-6084
Fax (907) 465-3883 Fax (907) 452-6096
Toll Free 866-465-4976 \  ' S X s t t  '

R e p r e s e n t a t i v e  M i k e  K e l l y
House District 7

HB 103
"An Act requiring an actionable claim against the state to be tried without a ju ry ."

HB 103 m akes a small but important change to the m anner in which claims against the state 
will be adjudicated. The doctrine o f  “sovereign im m unity” , originally  taken from English common 
law, is a familiar one within our  legal system. The doctrine precludes the institution o f  a suit against 
the sovereign [government] without its consent. This concept is intrinsic to our legal system.

W e see this doctrine manifest itself in the 11th A m endm ent to the United States Constitution, 
and by extension this power is granted to the states through the 10Ih Am endm ent. More importantly, 
the Alaska State Constitution addresses the issue o f  sovereign im m unity  in Article 2, sec. 21 when it 
expressly  grants the legislature sole authority to determine the m anner in which suits against the 
state will be tried. Without that addition, the language in Article 1, sec. 16 which specifically refers 
to “com m on law” would presuppose that sovereign im m unity  is absolute in Alaska.

Although HB 103 does change from the current standard o f  a trial by ju ry  in a claim against 
the state, it returns to the standard that was in place from statehood until 1975. O ur legal research 
revealed that Sen. John Butrovich (R-Fairbanks) sponsored SB 80, which changed to the current 
standard of a ju ry  trial. Our research has further revealed that during the same period in 1975, the 
University o f  Alaska was in the midst o f  a lawsuit in which it had petitioned the court for a trial by 
ju ry  and was denied. Although we have not been able to make the explicit connection, it seems that 
SB 80 was a legislative response to the controversy arising from that case.

Since that time, there have been a num ber o f  cases that have resulted in exorbitant jury  
awards against the state that may have been more reasonable had the court, rather than a jury  tried 
them. Frequently, these awards are reversed on appeal, thus doubling the court time required for 
resolution. W hile responsible governm ent requires the state make whole any person or entity that it 
harms in the course o f  its business, responsible government also dictates that we prevent such abuses 
and m inim ize exposure to the state. HB 103 accomplishes both ends with a simple and direct 
statutory change.

We further anticipate that the Alaska Court System  will realize an additional benefit o f  less 
court time being consum ed and thus a reduction in court operating expenses that will also allow our 
already overburdened courts the opportunity to address other cases with greater ease and expediency.

It is for these reasons that we appreciate your consideration and encourage you to support HB
103.

a l / A

Member: House Finance Committee



Alaska State Legislature

Juneau Fairbanks
State Capitol Bldg., Rm. 434 119 N Cushman, Ste 213
Juneau, AK 99801-1182 Fairbanks, AK 99701
Phone (907) 465-4976 Phone (907) 452-6084
Fax (907) 465-3883 Fax (907) 452-6096
Toll Free 866-465-4976 /

R e p r e s e n t a t i v e  M i k e  K e l l y
House District 7

S A M P L E  J U R Y  A W A R D S
(Prepared by the Attorney General's Office)

G a rrv  J o h n s o n  v. D O C : prisoner at Ketchikan Correctional Center fell down a set of stairs when another 
inmate opened a door on the landing where plaintiff had been standing. As a result of  the ju ry  verdict, judgm ent 
was entered against the State in the am ount o f  $2,356,293. The case was tried in Anchorage. The judgm ent 
was reversed on appeal, and the case was later settled. The case is reported at 2 P.3d 56 (Alaska 2000).

K io k u n  v. S t a t e : claim o f  negligent failure to launch a search and rescue operation in a timely manner. Bethel 
jury  verdict in the am ount o f  $7.8 million (fault allocated 51%  to the State, 49%  to the Olruns). The judgm ent 
was reversed on appeal. The case is reported at 74 P.3d 209 (Alaska 2003).

G re g  B acon  v. S ta te  (A lask a  M a r in e  H ig h w ay  S y s te m ) : claim by injured ferry worker. Juneau jury  awarded 
$350,000. o f  which approxim ately  Vi o f  the verdict was for future pain and suffering. Plaintiff was back to 
work w hen the case went to trial.

L ance  M il le r  v. S t a te : c la im  by private pilot with seven months experience who lost control of his aiiplane 
attempting to land in windy winter conditions at a rural airport. C laim  was that the accident was caused by the 
condition o f  the windsock. Bethel ju ry  found no com parative negligence by Plaintiff, rendering verdict against 
the state in the amount o f  $1,300,000. (Post trial m otions pending) 4BE-01-445 Civ.

Member: House Finance Committee



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Titie Claims Against the State

Dept. Affected:
'BRU
Component

F i s c a l  N o te  N u m b e r:

Bill V e r s io n :

( )  P u b lis h  D a te :

HB 103

Alaska Court System
Trial Courts

Sponsor
Requester

Representative Kelly

Expend itu re s/R evenues

Component No.

(Thousa id s of Dollars)

768

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services
Travel
Contractual (16.0) (16.0) (16.0) (16.0) (16.0) (16.0)
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING (16.0) (16.0) (16.0) (16.0) (16.0) (16.0)

ICAPITAL EXPENDITURES | j |

|CHANGE IN REVENUES ( ) | | i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF (16.0) (16.0) (16.0) (16.0) (16.0) (16.0)
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate'

TOTAL (16.0) (16.0) (16.0) (16.0) (16.0) (16.0)

Estimate of any current year (FY2005) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2006 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)
H ouse Bill 103 would require that claims aga'nst the sta te  be tried by a court without a jury. Court records 
and  information from the Departm ent of Law show  that over the past five years there have been  an 
ave rag e  of roughly four jury trials a  year w here the sta te  w as a defendant. Court records also  show  that the 
ave rag e  jury trial costs the court $4,000 in jury fees, travel, m eals and lodging. This fiscal note reflects the 
ave rag e  yearly jury costs that would be saved  by p a s sa g e  of this bill.

Prepared by: 
Division

Approved by: 
Agency

Douglas Wooliver, Administrative Attorney 
Alaska Court System___________________

Phone 463-4750
Date/Time 3/2/05 3:56 PM

D o u g  W o o l iv e r  fo r S te p h a n ie  C o le ,  A d m in is tr a t iv e  D ir e c to r

A la s k a  C o u r t  S y s t e m ________________________________________
Date 3/2/2005

(Ravisud 9/2002 OMB) P a g e  1 o f  1 _



F I S C A L  N O T E

STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):________________
Title "An Act requiring an actionable claim against

F i s c a l  N o te  N u m b e r :

Bill V e rs io n :

( )  P u b lis h  D a te :

Dept. Affected: 
‘ RDU

HB103-LA W-Various-3-2

LAW
CIVIL

the state to be tried without a jury.'
Sponsor
Requester

Representative Kelly
House State Affairs

Component Torts & Workers' Compensation,
Labor & State Affairs___________

Component No. ___________

E xpend itu re s/R evenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

(.......... ) (.......... )
(........... ) (........... ) (........... ) (.......... ) (.......... ) (.......... )
(.......... ) (.......... ) (.......... ) (.......... ) (.......... ) (.......... )
(.......... ) (.......... ) (.......... ) (.......... ) (.......... ) (.......... )
(.......... ) (.......... ) (.......... ) (.......... ) (.......... ) (.......... )

TOTAL OPERATING |********j '...........) |*«****«*| |»*****»«| (.......... )
ICAPITAI. EXPENDITURES I | |
CHANGE IN REVENUES ( ) i I ! !
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

(........... ) (........... ) (........... ) (........... ) (...........) (...........)

TOTAL (*..........) (........... ) (........... ) !***♦#♦♦*i (........... ) (***“ ***)

Estimate of any current year (FY2005) cost:
Mark this box (X) if funding for this biil is included
POSITIONS

0.0
nor's FY 2006 budget proposal: |in the Gover

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill add s a new subsection under AS 09.50.250 requiring that actionable claims against the state  
falling under this sta tu te  be tried by a court without a  jury.
Caveat: Although the state  conducts approximately 5 to 10 jury trials per year, the number of actual jury 
trials only reveals part of the picture. Statistically, the g rea tes t group of civil c a s e s  for d am ag es (not just 
c a s e s  filed against the state) are worked extensively through motion and pretrial practice, an ' then settled 
after much of the motion and pretrial work h a s  b een  completed (greater than 92% is the figure often 
quoted for c a s e s  settled, rather than tried). It is anticipated that HB 103 would effect not only the number 
of c a s e s  that are actually tried, but also result in sav ings in a much greater group of c a se s  during the 
pretrial p h a se  of litigation.

Prepared by: Kathryn Daughhetee, Director
Division Administrative Services Division

Phone 465-3673
Date/Time 3/2/05 4:30 PM

A p p m  e d  by : K. D a u g h h e t e e  fo r  S c o t t  N o rd s tra n d , A t to r n e y  G e n e r a l

A g i  y  D e p a r tm e n t  o f  L a w _____________________________________

D a te  3/2/2005

(Rovised 9/23/2004 OMB) Page 1 of 2



FISCA L NOTE

ANALYSIS CONTINUATION

Indeterminate savings to the state should resuit because of the following factors:

1. Cases may resolve without trial because there is more predictability of anticipated results with a court trial:

2. If the case is a court trial rather than a jury trial, the length of jury trials should be shortened by an average of two days because 
there would be no jury selection, no jury instructions, and some witnesses or evidence may not need to be produced at trial;

3. If the case is tried by the court rather than a jury there would be less pretrial preparation time and expense. For example, the 
parties will not need to draft instructions, draft jury voir dire or jury questionnaires, and they may not generate evidentiary motions

4. In cases where summary judgment is currently precluded because there are genuine issues of material fact, the judge coula do 
abbreviated, summary trials limited to the contested issues of fact that are relevant to the summary judgment motion.

5. It is also anticipated that some number of cases that are currently settled may be tried by a court because of the greater 
predictability in a court trial.

STATE O F ALASKA BILL N O .__________________
2005 LEG ISLA TIV E SESSION

Page 2 of 2



T h e  L e g is la tu re

reviewable by the courts. In the end, the senate rules committee, which heard the evidence, did not 
find sufficient cause for the full senate and house to proceed w ith the matter.

Section 21. Suits Against The State

The legislature shall establish procedures for suits against the State.

The long-standing common law doctrine o f  sovereign immunity prevents the governm ent from being 
sued. However, the federal government and most state governments have waived through statute their 
immunity from suit in certain types o f  cases. A few state constitu tions still prohib it all suits against 
the state, but even here various exceptions and evasions have been devised so that ju stice may be 
served. This section o f  A laska’s constitution, which commands the legislature to establish procedures 
for suits against the state, has only a few counterparts elsewhere; typically, state constitu tions that 
address sovereign immunity make the m atter o f  its w aiver perm issive.

The A laska legislature has com plied with this constitutional directive in AS 09.50.250, which 
authorizes a person or corporation to bring a contract, quasi-contract, o r tort claim against the state. 
This law is based on the federal tort claim s act. Like its federal counterpart, the state statute contains 
certain exceptions to the waiver o f  immunity from suit, one o f  which is for the exercise o f  policy­
making discretion by state officials. The supreme court has often rejected the use o f  this defense by 
the state, however, ruling that once a policy decision has been made to do som ething (e.g. maintain a 
road in winter), it must be done with reasonable care (see for example, Carlson v. State, 598 P.2d 
969, 1979).

The state’s lim ited w aiver o f  sovereign immunity does not extend to suits against the state in federal 
court. It does not mean that money judgm en ts against the state are paid automatically. These may 
require a legislative appropriation (AS 09.50.270).

71



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U  M January 18, 2005

S U B J E C T :

T O :

F R O M :

Constitutional right to jury  trial (Work O rder  no. 24-LS0403VA)

Representative M ike Kelly 
Attn: Heath H ilyard. y

D onald  M. Bullock Jr. /
Legislative Counsel

Enclosed is the draft o f  the bill you requested to require that an actionable case against 
the state be tried by a judge  without a jury.

Although I initially expressed some concern about whether denying  a plaintiff a jury  trial 
m ay raise constitutional concern, I find that such a limitation is valid. Prior to 1975, AS 
09.50.290 limited claims against the state to be tried before a judge  without a jury. The 
application o f  that provision to claims against the state was upheld in University o f  
Alaska v. National Aircraft Leasing, Ltd., 536 P.2d 121, 128-29 (Alaska 1975). The 
legislature repealed AS 09.50.290 in 1975.'

If I m ay be o f  further assistance, please advise.

D M B:jad
05-012.jad

Enclosure

1 Ch. 147, SLA 1975.

L E G A L



UNIVERSITY OF ALASELA. v. NATIONAL AIRCRAFT LEAS., LTD. Alaska 121
Cite as, Alaska, 538 P.2d 121

such rental acceleration clauses.8 While 
this court has not decided the question, we 
decline to do so here where the enforce­
ability issue was not raised below.® 

Affirmed.

KIT NUMMI STSTIM

U N IV E R S IT Y  O F  A L A S K A , P e t i t io n e r ,  
v .

N A T IO N A L  A IR C R A F T  L E A S IN G , L T D ., 
a n d  A la s k a  I t e r n a t lo n a l  A i r ,  In c . ,  fo r  
th e m s e lv e s  a n d  fo r  In s u r e r s  a t  L lo y d s  o f 
L o n d o n  a n d  c e r t a in  o th e r  in s u r a n c e  u n d e r ­
w r i t e r s ,  R e s p o n d e n ts .

N o . 2365.

Supreme Court of A la ska  at Fairbanks. 

M ay  30, 1975.

Action was brought against University 
of Alaska for damage to aircraft in at­
tempting to land on experimental floating  
ice strip maintained by the university. 
The Superior Court, Fourth Judicial D is­
trict, Victor D. Carlson, J,, denied univer­
sity’s request for jury trial and university 
petitioned for review. The Supreme
Court, Dimond, J. pro tern, held that de­
spite the degree of constitutional as well as 
statutory autonomy the university possesses 
and despite university’s unique corporate

8. A m ong th e  ca se s  e n fo r c in g  r e n ta l a c c e le ra ­
tio n  c la u s e s  a re  th e  f o l lo w in g : M a d d o x  v.
H o bb ie , 228 A la . 80. 152 So . 222 (1934) ; 
J im m y  H a ll ' s  M o rn in g s id e , In c .  v . B la c k ­
b u rn  & P eck  E n te r p r is e s ,  In c . .  235 So.2d 344 
(F la.App.1970) ; E r ic k s o n  v . O 'L e a ry , 127 
K a n . 12, 273 P . 414 (1929) ; S h ep a rd  
R e a l ty  Co. v . U n ite d  S ta te s  S to re s  Co ., 193 
L a . 211. 190 So . 383 (1939) ; P ie rc e  v . H o ff-  
s to t , 211 P a  ‘  -per 380, 236 A .2 d 828 (1967).

On th e  o th e r  h an d , c o u r t s  in  N ew  Y o rk  a n d  
C a li fo rn ia  h a ve  re fu s e d  to  e n fo rc e  a c c e le r a ­
tio n  c la u s e s . See, c. g., R ic k e r  v . R om  bough , 
120 C a l.A pp .2 d S upp . 912. 261 P.2d 328 
(1953) ; 884 W . E n d  A ve . C o rp . v .  P  arl- 
n ian . 201 A p p .D iv . 12, 193 N .Y .S . 670 
(1922). F o r  a d d i t io n a l c a se s  from  o th e r  ju-

536 P.2d— Q Vi

character and its power to sue and be sued 
in its own name, university falls w'thin 
ambit o f language of statute governing  
suits against the state, and trial by jury is 
not allowed in actions against the universi­
ty; and that distinction between proprie­
tary and governmental functions will not 
be made in suits involving the state or it' 
agencies.

Order affirmed.

Erwin, Boochever and Burke, J J., did 
not participate.

1. A p p e a l a n d  E r r o r  ©=70(6)
Interlocutory order striking University 

o f Alaska’s demand for jury trial in action 
for damages against university would be 
reviewed to avoid possibility that postpon­
ing review until time for normal appeal 
could result in the necessity o f a new trial. 
AS 09.50.250-09.50.300, 09.50.290; Rules of 
Civil Procedure, rule 3 8 ( b ) ; Rules of Ap­
pellate Procedure, rule 2 3 (e).

2. J u r y  <3=18 
S t a t e s  @=191(2)

Despite degree o f constitutional as 
well as statutory a"fonomy possessed by 
the University of Alaska, university is an 
integral part of the state educational sys­
tem mandated by the constitution and nei­
ther the corporate status o f the university 
nor its power to sue and be sued in its own 
name militate against conclusion that uni­
versity falls within ambit o f statute gov­
erning suits against the state, including

r isd i'T io D s see A n n o t . , 58 A .L .R .  300 (1929) ; 
A n n o t .. 128 A .L .R .  750 (1940).

9 U n iv e r s i t y  o f A la s k a  v . S im p so n  B ld g . S u p ­
p ly  Co .. 530 P.2d 1317, 1324 (A la s k a  1975) ; 
P a d g e t t  v . T h e u s , 484 F .2 d  697, 700 (A la s ­
k a  1971) ; L u m b e rm en 's  M u L  C a s . Co. v . 
C o n t in e n ta l C a s . C o ., 387 P .2d 104, 109 
( A la s k a  1963). W e  no te  th a t  th e  t r i a l  c o u r t 
g a v e  th e  le s se e  th e  r ig h t  o f u se  o f  th e  p rem ­
is e s  fo r  th e  b a la n c e  o f th e  te rm , a n d  u s  no ted 
in  th is  o p in io n  n t p age  118, le s se e  h ad  the 
r ig h t  to u se  th e  p rem is e s  d u r in g  th e  e n t ir e  
te rm  o f th e  le a se . O th e rw is e , w e  m ig h t h a ve  
w a iv e d  th e  r u le  in  o rd e r  to  c o n s id e r  th e  re n t 
a c c e le ra t io n  c la u s e  a s  w e l l a s  p o s s ib le  d u ty  o f 
th e  le s so r  to  m it ig a t e  d am ag e s .
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provisions that trial by jury is not allowed 
in actions against the state. Const, art. 7, 
§ 1 et seq.; AS 09.50.250-09.50.300, 14.40.- 
040.

3. ' J u r y  ©=13
Fac that University of Alaska is not 

a denar'.Dent o f the executive branch allo­
cated itnong the principal departments did 
not p ace' university beyond purview of 
st itu t: providing that actions against 'he 
siat< shall be tried by the court without a 
ju y inasmuch as university enjoyed in 
some relative respects a status which was 
coequal rather than subordinate to that of 
t! e executive or legislative arms of gov­
ernment. Const, art. 3, § 22; A S 09.50.- 
2 0, 44.15.010.

•*. S t a t e s  <3=193
Distinction between proprietary and 

governmental functions will not be made in 
suits against the state or its agencies under 
-tatute authorizing such suits on contract, 
quasi-contract or tort claim. A S 09.50.- 
250-09.50.300.

Howard P. Staley, of Merdes, Schaible, 
St.iLy & DeLisio, [nc., Fairbanks, for peti­
tioner.

William B. Rozell, of Faulkner, Ban- 
field, Doogan, Gross & Holmes, Juneau, 
for respondents.

O PIN IO N

Before RABINOW ITZ, C. J., CON­
NOR, J., and DIM OND, Justice Pro Tern.

DIM O ND, Justice Pro Tern.

Within certain limitations, one is autho­
rized by statute to sue the State o f Alaska

1. A S  09.504J50-.300.
2. A S  09.50 290 p ro v id e s :

A c t io n s  a g a in s t  th e  s t a t e  u n d e r  §8 250-300 
o f th is  c h a p te r  s h a l l  be tr ie d  b y  th e  c o u r t  
w i th o u t  a  ju r y .

3. C iv i l  R u le  38(b) p ro v id e s :
(b) Demand. A n y  p a r ty  m u y  d em and  a 

t r i u l  b y  ju r y  o f a n y  is s u e  t r ia b le  o f r ig h t  b y

on a contract, quasi-contract or tort claim.1 
One o f these limitations is that the actioa 
must be tried by the court; under AS 09.- 
50.290 a trial by jury is not allowed in ac­
tions against the state.®

It is this statutory condition upon the 
state’s waiver o f sovereign immunity which 
gave rise to this petition for review. The 
petitioner, University o f Alaska, has been 
sued for damages by the respondents, Na­
tional Aircraft Leasing, Ltd., and Alaska 
International Air, Inc. The suit arose 
when an aircraft being operated by Alaska 
International Air, Inc., was damaged in at­
tempting to land on an experimental float­
ing ice air strip maintained by the Univer­
sity. The University demanded a trial by 
jury under Civil Rule 38(b).5 Applying 
A S  09.50.290, however, the trial judge 
refused to grant a jury trial on the 
grounds that the University and the state 
are the same for purposes o f AS 09.50.250- 
.300 which set forth the conditions under 
which suits against the state may be main­
tained. The court’s reasoning was that the 
protections afforded the state by AS 09.- 
50.250-.300 apply to all entities that are 
similarly situated, e. g., possessing publicly 
owned assets and dependent upon the tax­
payers for support. The petitioner asserts 
that the trial cou.t erred in this ruling.

[I ]  This matter is before us, not on ap­
peal from a final judgment, but on peti­
tion for review from an interlocutory or­
der. In the exercise of our discretion we 
have granted review at this stage of the 
proceedings in order to avoid the possibili­
ty that postponing review of this question 
until the time for a normal appeal could 
result in the necessity o f a new trial. The 
unnecessary delay and expense attendant 
upon such a possibility can be avoided by

a j u r y  b y  s e r v in g  upon th e  o th e r  p a r t ie s  a 
d em an d  th e re fo r  in  w r i t in g  a t a u y  tim e  
u f t e r  th e  com m encem en t o f th e  a c t io n  an d  
no t la t e r  th a n  10 d a y s  u f t e r  th e  s e rv ic e  o f  
th e  lu s t  p le u d in g  d ir e c te d  to  su ch  is s u e . 
S u ch  d em and  s h a l l be m ade  in  a s e p a ra te  
w r i t t e n  d o cum en t s ig n e d  b y  the p a r ty  ra n k ­
in g  th e  d em an d  o r b y  b is  a t to rn e y .
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deciding the question now.4 Moreover, the 
issue here presented is o f sufficient impor­
tance to "justify deviation from the normal 
appellate procedure by way o f appeal and 
tc require the immediate attention o f this 
court . . . 8

All governmental authority in Alaska 
originates in the people of this state and is 
founded upon their will only.® The people 
formulated the basic gove* nment o f our 
state by ratifying the Alaska Constitution 
which was drafted by delegates elected by 
the people to represent then, at a constitu­
tional convention. It is the Alaska Consti­
tution, therefore, that forms the basis for 
the fundamental government o f this state.

Article V II of the constitution frames 
the mandate whereby the health, education 
and welfare o f the people are provided for. 
Section 1 of article VII d ects the legisla­
ture to establish and maintain by general 
law a system of public schools open to all 
children o f the state, and allows the legis­
lature to provide fcr other public educa­
tional institutions. Section 2 of article 
VII, the import and construction c f  which 
is crucial to the resolution of this case, 
provides:

The University of Alaska is hereby es­
tablished as the state university and con­
stituted a body corporate. It shall have 
title to all real and personal property 
now or hereafter set aside for or con­
veyed to it. Its property shall be admin­
istered and disposed o f according to law.

The question before us is whether the 
University o f  Alaska constitutes in func-

“t. A p p e lla te  R u le  23(e) p ro v id e s  in  p a r t  th a t  
an a g g r ie v e d  p a r ty  m a y  p e t it io n  th is  C o u . t  
fo r  r e v ie w  o f  u o n cp p e a la b le  o rd e r s  

[w ]h e r e  p o s tp o n em en t o f  r e v ie w  u n t i l  n o r ­
m a l a p p e a l m ay  be ta k e n  from  a f in a l  ju d g ­
m en t . . . w i l l  r e s u lt  in  in ju s t ic e
b e ca u se  o f  im p a irm e n t  o f a  le g a l r ig h t ,  o r  
b e c a u se  o f u n n e c e s s a ry  d e la y , exp en se , h a r d ­
s h ip  01 o th e r  r e la te d  fa c to r s .

5. A p p e lla te  R u le  2 4 (a )(1 ) . See, e. g., P e te r
v . S ta te . 531 P.2d 1263 (A la s k a  1975).

6- A la s k a  C o n s t, a r t .  I ,  § 2 p r o v id e s :
A l l p o l i t ic a l p ow e r is  in h e re n t in  the 

peop le . A l l  g o v e rn m e n t o r ig in a te s  w i th  th e

tion and character such an arm or instru­
mentality o f the state as to bring it within 
the scope o f  those statutes which govern 
the conditional waiver of sovereign immu­
nity in this state. If it is, then the ruling 
o f the trial court on the applicability of 
AS Ô S*"1 ?9G to this action must be a f­
firmed.

By constitutional provision, the Universi­
ty as a corporate entity holds title to all 
property which is conveyed or set aside to 
it. The disposition and administration of 
such property, however, is made expressly 
subject to a degree of legislative control. 
The board of regents is empowered by the 
constitution to “govern” the university. 
Nevertheless it is obliged to formulate poli­
cy as well as appoint its chief executive 
“in accordance with law.” The regents, 
moreover, hold office by virtue o f the ap­
proval o f both the governor and both hous­
es o f the legislature.7

Through legislative enactments, the U ni­
versity enjoys a considerable degree of 
statutory independence. Not only does 
the board of regents have the constitutional 
authority to appoint the president o f the 
University, formulate policy, and act as the 
governing body for the institution, but tne 
legislature has specifically empowered it to 
fix  the president’s compensation and the 
compensation of all teachers, professors, 
instructors and other officers; to confer 
such appropriate degrees as it may deter­
mine; to have care, control and manage­
ment o f all the real and personal property 
and all money of the University; and to

I>eople. i s  fo u n d e d  upon  th e ir  w i l l  o n ly , 
a n d  i s  in s t i t u t e d  s o le ly  fo r  th e  good o f  th e  
p eop le  a s a w ho le .

7. A la s k a  C o n s t, a r t .  V I I ,  $ 3 p ro v id e s :
T h e  U n iv e r s i t y  o f  A la s k a  s h a l l be g o ve rn e d  
b y  a  bo a rd  o f re g e n ts . T h e  re g e n ts  s h a l l 
be  ap p o in te d  b y  th e  g o v e rn o r , s u b je c t  to 
c o n f irm a t io n  b y  a m a jo r i t y  o f  th e  m em be rs  
o f th e  le g is la tu r e  in  jo in t  s e s s io n . T h e  
b o a rd  s h a l l ,  in  a c c o rd a n c e  w i th  la w , f o r ­
m u la te  p o lic y  a n d  a p p o in t th e  p r e s id e n t o f 
th e  u n iv e r s i t y .  H e  s h a l l  be th e  e x e c u t iv e  
o f f ic e r  o f th e  bo a rd .



124  A laska 53C P A C IF IC  R E P O R T E R , 2d S E R IE S

receive, manage and invest money or prop­
erty obtained from sources other than the 
state legislature or by way o f federal 
appropriation.® In addition, the legislature 
has provided that title and control or pos­
session o f land and personal property, oth­
er than monies, which are devised, be­
queathed or given to the University, shall 
be taken by the University in its corporate 
capacity acting through the regents or an 
authorized agent, and shall be entered in 
the perpetual inventory o f the University.® 
The board o f regents is also authorized to 
execute leases for mining, agriculture, or 
other purposes to the lands granted by 
Congress to the University fo r the benefit 
o f an agricultural college and school o f 
mines.10 In addition, the board o f r.gents 
may select the lands granted to Alaska by 
the Act o f Congress approved January 21, 
1929, and may sell or lease such lands.11

But the University is also subject to 
some executive and legislative control. As 
mentioned, the constitution provides that 
the regents of the University shall be ap­
pointed by the governor, subject to con fir­
mation by the legislature.1* Furthermore, 
as has been pointed out, the formulation o f 
university policy as well as the administra­
tion and disposition o f University property 
are made subject to legislative enactment. 
A t the beginning o f each regular sessio n o f 
the legislature the board o f regents is re­
quired to make a written report to the leg­
islature showing the condition o f Universi­
ty property, all receipts and expenditures, 
and the educational and other work 
performed.13 In addition, the board must 
make an annual report to the governor 
which shall include a statement o f all trust 
funds the University possesses.14
A ll monetary gifts, bequests or endow­

ments received for the University expan­

sion program or other uses must be turned 
over to the Department o f Revenue where 
they are placed in a separate fund.15 This 
fund, denominated as a trust fund, shall 
also include al! monies derived by the Uni­
versity from the sale or lease o f lands 
granted by act o f Congress. These funds 
shall be invested by the Department of 
Revenue in interest-bearing securities as 
approved by the governor.10 The proceeds 
from the sale or lease o f lands granted to 
Alaska to r University purposes by acts of 
Corgress shall be deposited in the state 
treasury by the board o f regents.17 The 
governor is the person authorized to make 
all certificates required by law or by regu­
lations o f the federal Departments o f Ag­
riculture or In te rio r to entitle the state to 
grants o f money for the benefit o f state 
colleges o f agricultural and mechanical 
arts authorized under acts of Congress.1® 

Finally, there is the matter of financing 
the operations o f the University from state 
funds. In 1974 the total funding of the 
University o f Alaska was over 41 m illion 
dollars. Approximately 65 per cent of that 
amount, 26i/5 m illion dollars, was appropri­
ated by the legislature from the state’s 
general fund.1®

[2 ] Despite the degree o f constitutional 
as well as statutory autonomy the Univer­
sity clearly possesses, we are of the opin­
ion that it must be considered to be an in­
tegral part o f the state educational system 
mandated by the constitution. In its con­
stitutional status it stands as the single 
governmental entity which v/as specifically 
created by the people to meet the statewide 
need for a public institution of higher edu­
cation. In this light, the University must 
be regarded as uniquely an instrumentality 
o f the state itself. Unlike other public ed­
ucational institutions created to meet the

8. A S 14.40.170; A S  14.40.250. 14. A S 14.40.370.
9. A S 14.40.280. 15. A S 14.40.280.
10. A S 14.40.350. 16. A S 14.40.400.
I I . A S 14.40.360. 17. A S 14.40.360.
12. N o te  7 supra. 18. A S 14.40.450.
13. A S 14.40.190. 19. 5 17, c h . 147, S L A  1974.
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needs o f local areas, it exists constitution­
ally to act fo r the benefit o f the state and 
the public generally.

We reach this conclusion not only from 
article V I I o f the constitution, which we 
construe to be the expression o f the w ill of 
the people o f this state that there shall be 
an institution of higher learning w ith in the 
scope o f the constitutional mandate provid­
ing for public education, but also from the 
degree o f control over the a ffa irs o f the 
University which is exercised by the exec­
utive and legislative branches o f our gov­
ernment, and from the financial depend­
ence the University has upon the state.
It is true that the constitution has estab­

lished the University as a body corporate.20 
The fact that the University has had con­
ferred upon it the status o f a ju ris tic per­
son is not dispositive, however, o f our ru l­
ing in this case. There are several reasons 
why this structural approach may have 
been taken.21 I t may have I :en created as 
a corporation so as to simplify its transac­
tions w ith the federal government in ac­
cepting grants o f lands, and to facilita te its 
dealings with other persons in leasing and 
selling the lands it acquires or in conduct­
ing general business activities. Also, this 
corporate status may have been chosen in 
order to shield the individual members of 
the board o f regents from personal liab ility 
in actions which might lead to a judgment 
for money damages against the University.

Whatever the framers’ intentions, we 
have in the past recognized that corporate 
status alone is not determinative o f the 
question o f whether or not an entity per­
form ing public or governmental functions 
is an agent or instrumentality o f the state.

20. A la s k a  C o n s t  a r t  V I I ,  § 2.
21. U n fo r tu n a te ly  th e  re co rd s  fro m  o u r  con ­

s t i t u t io n a l c o n v e n tio n  o f fe r  no  h e lp  in  d i s ­
c lo s in g  th e  th in k in g  o f  th e  d r a f t e r s  on th is  
m a t te r .

22. 496 P .2d a t  651 n. 4.
23. 376 P.2d a t  724.
24. See also W a lk e r  v. A la s k a  S t a te  M o r tg a g e

A8s’n , 416 P.2d 245 (A la s k a  1966), w h e re  th e

In Alaska State Housing Au thority v. D ix ­
on, 496 p .2d 649, 651 (Alaska 1972), we 
concluded that ASHA was a "state agen­
cy" w ith in the intendment of the Adminis­
tra tive Procedure Act even though it was 
created as a "public corporate authority.” 
In D ixo n we also construed the holding in 
Bridges v. Alaska Housing Authority , 349 
P.2d 149 (Alaska 1959), to the effect that 
the Alaska Housing Authority was not the 
state fo r purposes o f eminent domain pro­
ceedings, to mean only that that agency 
was not “ identical" w ith the state.22

The same general conclusion was 
reached in DeArmond v. Alaska State De­
velopment Corp., 376 P.2d 717 (Alaska 
1962). There we held that the act crea tirg 
ASDC as an “ instrumentality o f the state 
w ith in the Department of Commerce” was 
constitutional even though it also provided 
that the agency was a corporation w ith a 
"legal existence independent o f and sepa­
rate from the state." We concluded that 
this latter provision was nothing more than 
“ a declaration o f the legal relationship that 
most corporations have w ith respect to 
the ir creators.” 23 Such corporate status 
did not have the effect o f removing ASDC 
from the Department o f Commerce.24

Although these decisions are not wholly 
dispositive o f the question before us 25 they 
are indicative o f the fact that this Court 
has not been disposed to treat independent 
corporate status as suffic ient to require the 
conclusion that a given entity is not in fact 
part of the State o f Alaska. We recognize 
that the guideposts for such an inquiry are 
to be found more in political and function­
al realities than in organizational formali-

re a so n in g  o f DeArmond w a s  fo llo w e d  in  co n ­
c lu d in g  th a t  A S M A  w a s  n o t b y  v i r t u e  o f  i t s  
in d e p en d e n t c o rp o ra te  n a tu r e  a n  a g e n cy  no t 
w i th in  th e  D e p a r tm e n t o f C om m erce .

25. W e  a re  a w a r e  o f th e  c r u c ia l f a c t  th a t  ea ch  
o f  th e se  c a se s  d e a l t  w ith  a c o rp o ra te  e n t i t y  
w h ic h  h ad  been s p e c if ic a l ly  d e c la re d  in  i t s  
o rg a n ic  a c t  to  be " w i t h in "  a g iv e n  e x e c u t iv e  
d e p a r tm e n t o f th e  s ta te . T h a t  is  n o t th e  
c a se  he re .
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ties. This approach is in harmony with 
that o f leading authoiities in the area.8* 

Other courts have reached various con­
clusions as to the status and standing o f 
their state universities w ith respect to the 
issue o f sovereign immunity ; there is a 
marked split o f authority on the question.87 
There is, nevertheless, sound authority for 
the proposition that even where created as a 
corporate entity, a state university, because 
o f its relation to the state, is mere agent 
or instrumentality o f the state to carry out 
its public purpose.2* Morevoer, there are 
two jurisdictions whose decisions on this 
question are particu larly persuasive since 
they have considered the unique status o f 
universities created as constitutional corpo­
rations.

In People, fo r Use o f Regents o f U n i­
versity o f Michigan v. Brooks, 224 Mich. 
45, 194 N.W. 602 (1923), the Supreme 
Court o f Michigan observed that the re­
gents of the University o f Michigan had 
been created as a "const'.utional corpora­
tion.” The court concluded that fo r the 
purposes o f a statute authorizing proceed­
ings by "the state” to condemn private 
property fo r public use, this constitutional 
corporation, although a separate entity in ­
dependent from the state as to the manage­
ment and control of the University, was 
nevertheless "a department o f the state 
government, created by the Constitution to 
perform state functions . . . 20

In a later case, the Court o f Appeals o f 
Michigan, in Branum v. State, 5 Mich. 
App. 134, 145 N.W.2d 860 (1966) consid­
ered the status o f the University o f M ich i­
gan’s board o f regents w ith respect to that 
stale’s statutory waiver o f governmental 
immunity. It was concluded that the stat­
ute was applicable to the board even 
though, as a constitutional corporation, it 
was not subject to legislative control as to 
many university affa irs . In so doing, the 
court specifically held that

[ i ]n  spite o f its independence, the Board 
c f Regents remains a part o f the govern­
ment o f the state . . . . The Uni­
versity o f Michigan is an independent 
branch o f the government o f the state of 
Michigan, but it is not an island. W ith ­
in the confines o f [its exclusive constitu­
tional powers] it is supreme. W ithout 
these confines, however, there is no rea­
son to allow the Regents to use the ir in­
dependence to thwart the clearly estab­
lished public policy o f the people of 
Michigan [waiv ing governmental immu­
n ity to to rt actions].30

A United States d is tric t court, consider­
ing the unique constitutional status o f the 
board w ith respect to its immunity from 
suit under maritime law, concluded that the 
Univers ity o f M ichigan’s board o f regents 
was “ a unique constitutional corporation 

sim ilar to a department o f the

26. See, e. g., 1 K . D a v is , A d m in is t r a t iv e  L a w  
§ 1.01. a t  1 (1958) (w h e re  th e  a u th o r  re co g ­
n ize s  t h a t  a d m in is t r a t iv e  a g e n c ie s  m a y  be  
d e s ig n a te d  b y  m nny  nam es, in c lu d in g  th a t  o f 
" c o rp o r a t io n " ) , os quoted in D ix o n , 496 P . 
2d a t  651.

27. See generally A n n o t ., 33 A .L .R .3 d  703. 5 
4 [d ] (1970); A n n o t ., 86 A .L .R .2 d  4S9, § 7 
(1962) ; A n n o t .. 160 A .L .R .  7, § 4 (1946) ; 
15 A m .J u r .2 d  C o lle g e s  a n d  U n iv e r s i t ie s  SS
7. 15, 35 (1964) ; 72 A m .J u r .2 d  S ta te s .  T e r ­
r it o r ie s  a n d  D ep en d en c ie s  §§ 104-106 (1974) ; 
14 C .J .S . C o lle g e s  a n d  U n iv e r s i t ie s  5§ 2, 
18 (1939).

28. See, e. g., W o lf  v . O h io  S ta te  U n iv e r s i t y
H o sp ita l,  170 O h io  S t .  49, 162 N .E .2 d  475

(1959) ( re c o g n iz in g  t h a t  th e  s t a t e  u n iv e r s i t y  
a i i t s  h o sp ita l a re  " in s t r u m e n ta l i t ie s  o f th e  
s t a t u ”  w h ic h  m a y  n o t be su e d  u n t i l  th e  le g ­
i s l a t u r e  e n a c t s  s t a t u t e s  d e te rm in in g  “ th e  m an ­
n e r  in  w h ic h  s u c h  s u i t s  m ay  b e  b ro u g h t 
a g a in s t  th e  s tn te .” ) ; U n iv e r s i t y  o f  M a r y la n d  
v . M a a s . 173 M d . 554, 197 A . 123 (1938); 
S t a t e  v . M is e r ,  50 A r iz .  244, 72 P .2d 408. 
412 (1937) (d e c id in g  t h a t  th e  f a c t  th a t  the 
U n iv e r s i t y  o f  A r iz o n a  is  in c o rp o ra te d  "do e s 
n o t m ake  i t  a n y  o f th e  le s s  an  a t  n , b ra n ch  
o r  a g e n c y  o f  th e  s ta te  fo r  e d u c e t i jn a l p u r ­
po se s” ) .

29. 194 N .W . a t  603.
30. 145 N .W .2 d  a t  862.
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state” which consequently enjoyed the im ­
munity of the state from such suits.31

The character o f the University o f M in ­
nesota's board o f regents, also created as a 
"constitutional corporation," has been 
viewed by the supreme court o f that state 
in this same general light. In State ex rel. 
University of Minnesota v. Chase, 175 
Minn. 259, 220 N.W . 951 (192b). it was de­
cided that while the legislature could not 
subject the board to executive control in 
matters reserved by the state constitution 
to the board alone, the board was neverthe­
less
an agency of government to accomplish 
a state purpose, just as a municipal cor­
poration, however independent it may be 
under its charter, is an agency o f [local] 
government fo r the accomplishment of 
local purposes.3*

More recently, a United States district 
court observed in Reid v. University o f 
Minnesota, 107 F.Supp. 439, 442 (N.D.Ohio 
1952), that

[t]he “ Regents of the University o f 
Minnesota” is a constitutional corpora­
tion created to carry out State purposes 
and the acts o f the Regents are, there­
fore, the acts o f the State o f Minnesota.

We conclude from the foregoing that the 
corporate status o f the University o f Alas­

31. H u c k in s  v . B o a rd  o f R e g e n ts  o f U n iv e r s i t y  
o f M ic h ig a n , 203 F .S u p p . 822. 624 ( E .D . 
M ic h .1967).

32. 220 N .W . a t  953.
33. In  Chauvin, w h e re  w e  u l t im a te ly  con ­

c lu d e d  th a t  u n d e r  th e  fo u r te e n th  am en dm en t 
to th e  C o n s itu t io n  o f th e  U n ite d  S ta te s  a 
te n u re d  em p lo yee  o f  the U n iv e r s i t y  w a s  e n ­
t i t le d  to  a h e a r in g  be fo re  te rm in a t io n  o f h is  
em p lo ym en t, t h i s  C o u r t  d en ie d  th e  U n i­
v e r s i t y ' s  m o tio n  fo r  h s ta y  o f e x e c u t io n  p en d ­
in g  u p p ea l u n d e r  R u le  62(e) o f th e  A la s k a  
R u le s  o f C iv i l P ro c e d u re . R u le  62(e) p ro ­
v id e s  th a t  no su p e rse d e a s  bond is  r e q u ire d  
when a s ta y  o f e x e cu t io n  is  g ra n te d  p en d in g  
an  ap p ea l b y  th e  s t a t e  o r  i t s  o f f ic e r s  o r  a g e n ­
c ie s . I n  d e n y in g  i t s  m o tio n , w e d id  no t
s p e c if ic a l ly  r u le  on the q u e s t io n  o f  th e  U n i­
v e r s i t y ' s  s t a t u s  a s  an  a g e n c y  o f th e  s ta te  fo r
p u rp o se s o f R u le  62. M o re o v e r , w e  do  n o t
fee l c o n s t ra in e d  in  th is  c a se  to  de c id e  wheth-

ka under the Alaska Constitution does not 
militate against our conclusion that the 
University falls within the ambit of the 
language o f AS 09.50.25ll-.300 which gov­
erns suits against the State o f Alaska. 
Furthermore, this Court’s actions in the re­
cent case o f University o f Alaska v. Chau­
vin, 521 P.2d 1234 (Alaska 1974), do not, 
as is urged by petitioner, require a con­
tra ry ruling.33

Petitioner also argues that the Universi­
ty is not subject to AS 09.50.250-.300 since 
the legislature has chosen to confer upon it 
the statutory power to “ sue and be sued" 
in its own name.34 This fact is not dispos­
itive of the issue at hand. As a constitu­
tional corporation, owing its existence not 
to the legislature but to a charter from the 
ultimate sovereign, the w ill o f the people 
o f this state, this basic corporate power 
would inhere in the University regardless 
o f the legislature's declaration.38

In short, it is our conclusion that neither 
the University's unique corporate character 
nor its power to sue and be sued in its own 
name detracts in any degree from what we 
consider most significant and controlling in 
this case: that the University, in perform ­
ing its constitutional functions, acts for the 
benefit of the state and o f the public gen­
erally in the process o f government; and 
that it was created to pursue the govern-

e r  th e  a p p l ic a b i l i t y  o f A S  09.50.290 to  th e  
U n iv e r s it y  ia  d is p o s i t iv e  o f th e  U n iv e r s it y ' s  
s ta n d in g  w i th  re sp e c t to R u le  62.

34. A S  14.40.040 p r o v id e s :
General powers of the university. T h e re  
is  c re a te d  a n d  e s ta b lis h e d  a co rp o ra t io n  
to be c a lle d  th e  U n iv e r s i t y  o f A la s k a . I t  
m ay  in  t h a t  nam e

(1) su e  a n d  be s u e d ;
(2) re c e iv e  a n d  ho ld  r e a l and  p e rso n a l 

p r o p e r ty ;
(3) c o n tr a c t  a n d  be c o n tra c te d  w i t h ;
(4) ad o p t, u s e  a n d  a l t e r  a co rp o ra te  s e a l;
(5) do an d  h a ve  done a l l  m a t te r s  n ece s­

s a r y  fo r  th e  p u rp o se  o f a n y  fu n c t io n  se t 
fo r th  in  th is  c h a p te r .

35. S u ch  a pow er, fo r  e x am p le , is  re cogn ized  
to  be a n o rm a l in c id e n t a n d  a t t r ib u t e  o f co r­
p o ra te  s t a t u s  p e r se . See, e. g., H . H enn , 
L a w  o f C o rp o ra t io n s  J 79, a t  109 (1970).
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mental task o f providing education in ac­
cordance w ith an express mandate o f the 
constitution, the fundamental and basic 
government o f this state.

A rtic le I I I , section 22 o f the Alaska 
Constitution requires that all executive and 
administrative offices, departments, and 
agencies o f the state government shall be 
allocated by law among and w ith in not 
more than twenty principal departments. 
Petitioner contends that the University is 
not subject to AS 09.50290 since it is not a 
department o f the executive branch allocat­
ed among the 17 principal departments now 
identified under AS 44.15.010.3*

[3 ] The answer to this contention is 
that the University could not be so allocat­
ed. In the ligh t o f our foregoing consider­
ation o f the unique character o f the Un i­
versity as a constitutional corporation, we 
are persuaded that it is an instrumentality 
o f the sovereign which enjoys in some lim ­
ited respects a status which is co-equal 
rather than subordinate to that o f the 
executive or the legislative arms of gov­
ernment.37 We therefore conclude that 
it is not necessarily subject to such a"oca- 
tion under AS 44.15.010.

[4 ] Lastly, petitioner argues that in 
maintaining an experimental a ir strip on

36. A S  44.15.010 p ro v id e s  :
Offices and departments. T h e re  a re  in  th e  
s t a t e  g o v e rn m en t th e  fo l lo w in g  p r in c ip a l o f ­
f ic e s  a n d  d e p a r tm e n t s :

(1) O ff ic e  o f th e  G o v e rn o r
(2) D e p a r tm e n t o f A d m in is t r a t io n
(3) D e p a r tm e n t o f L a w
(4) D e p a r tm e n t o f R e v e n u e
(5) D e p a r tm e n t o f E d u c a t io n
(6) D e p a r tm e n t o f H e a lth  a n d  S o c ia l 

S e r v ic e s
(7) D e p a r tm e n t o f L a b o r
(8) D e p a r tm e n t o f C om m erce
(0) D e p a r tm e n t o f  M i l i t a r y  A f f a i r s

(10) D e p a r tm e n t o f N a t u r a l R e so u rc e s
(11) D e p a r tm e n t o f F i s h  a n d  G am e
(12) D e p a r tm e n t o f P u b l ic  S a f e ty
(13) D e p a r tm e n t o f P u b l ic  W o r k s
(14) D e p a r tm e n t o f E co n o m ic  D e v e lo p m en t
(15) D e p a r tm e n t o f H ig h w a y s

floe ice, the University was acting in a 
"proprie ta iy ," rather than “governmental’' 
capacity, and that therefore, consistent 
w ith the common law principle in such cas­
es, the privileges incident to sovereignty 
should not be recognized in this case.

We are aware o f the historic force of 
this distinction and acknowledge that it 
would appear to be honored in many 
jurisdictions.38. We note, however, that 
some states have recognized that the distinc­
tion between proprietary and governmental 
functions has little i f any relevance in ac­
tions involving the question o f the immuni­
ty or liab ility o f the state, as opposed to its 
political subdivisions, in connection with 
the activities o f public schools or institu­
tions o f higher learning.3® We observe 
that the proprietary-governmental distinc­
tion was abandoned by this court w ith re­
spect to municipal tort liab ility in the case 
o f City o f Fairbanks v. Schaible.*' We 
take this opportunity to extend that ruling 
to suits involving the state or its agencies 
under AS 09.50250-.300.

We reach the conclusion that the LTni- 
versity o f Alaska is an integral part o f 
the state government and an instrumentali­
ty o f the state in perform ing its education­
al function. This being so, AS 09.50.290, 
which provides that a suit against the state

(16) D e p a r tm e n t o f E n v ir o u m e n ta l C on ­
s e r v a t io n

(17) D e p a r tm e n t o f C o m m un ity  a n d  R e ­
g io n a l A f f a ir s

37. See S t a te  ex re l. S h o le s v . U n iv e r s it y  o f 
M in n e so ta . 5-1 N .W .2 d  122, 125-26 (M in n . 
1952).

38. See A n n o t . , 33 A .L .R .3 d  703, §5 7 e t seq . 
(1970).

39. See M cC o y  v . B o a rd  o f R e g e n ts , 196 K a n . 
506, 413 P .2d 73 (1966); H o lzw o r th  v. S ta te , 
298 N .W . 163 (1941).

40. 375 P.2d 201, 208 ( A la s k a  1962). I t  is  
s ig n i f i c a n t  th a t  o u r  d e c is io n  in  Schaible w a s  
p re d ic a te d  upon a s t a t u t o r y  w a iv e r  of g o v e rn ­
m e n ta l im m u n it y  w h ich , in  a l l  re sp e c ts  m a ­
t e r ia l  to  th is  ca se , is  th e  fu n c t io n a l e q u iv a le n t 
o f A S  09.50.250.
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shall be tried by the court without a jury, 
is applicable in this case.

The order striking petitioner’s demand 
for a jury trial is affirmed.

ERWIN, BOOCHEVF.R and BURKE, 
JJ., not participating.

ICY NUMKI STJTIM

E M P L O Y E R S  C O M M E R C IA L  U N IO N  COM­

P A N Y , a Foreign Corporation and Aspe- 

otls Construction Company, Appellants, 

v.

Peter L IB O R  and Alaska W orkm en’s Com­

pensation Board, Appellees.

No. 2119.

S u p re m e  C e r t  o f  A la s k a .
J u n e  6, 1975.

Review was sought with regard to 
award made to claimant by Workmen's 
Compensation Board. The Superior Court, 
Third Judicial District, Anchorage, Eben
H. Lewis, J., affirm ed Board’s decision, 
and appeal was taken. The Supreme 
Court, Connor, J., held that substantial evi­
dence, apart from statutory presumption 
that a claim for compensation is within 
Workmen’s Compensation Act, supported 
Board’s finding that claimant's herniated 
disc was caused by work-related injury and 
that Board, in making award to claimant, 
could additionally rely on statutory pre­
sumption.

Affirmed.

I. W orkmen's Compensation <3=1532

Substantial evidence, apart from statu­
tory presumption that a claim for compen­
sation is within Workmen’s Compensation 
Act, supported Workmen’s Compensation 
Board's finding that claimant’s herniated 
disc was caused by work-related injury oc­
curring when he was struck in small of

back by accidentally dislodged rock as he 
was bent over in a ditch. AS 23.30.120(1).
2. W orkm en's Compensation <3=1357

Workmen’s Compensation Board, in 
making award to claimant, could addition­
ally rely on statutory presumption that a 
claim is within Workmen's Compensation 
Act where such presumption was not over­
come by substantial evidence to contrary. 
AS 23.30.120(1).

Sanford M. Gibbs, of Hagans, Smith & 
Brown, Anchorage, for appellants.

Suzanne C. Pestinger and William K. 
Jermain of Birch, Jermain, Horton & B itt­
ner, Anchorage, for appellee Libor.

O PIN ION
Before RABINOW ITZ, C. J., and 

CONNOR, ERWIN, BOOCHEVER and 
FITZGERALD, JJ.

CONNOR, Justice.
This is an appeal from the judgment of 

the superior court reviewing a decision of 
the Alaska Workmen’s Compensation 
Board.

About May 24, 1969, Peter Libor, while 
employed by the Aspeotis Construction 
Company, was struck in the small of his 
back by a rock which had been accidentally 
dislodged. At the time, appellee was in a 
bent over position standing in a ditch. 
The rock, which fell from above, was ap­
proximately eight inches across and 
weighed between four and five pounds. 
The injury was diagnosed as a fracture r f  
the transverse process of the right side of 
vertebrae L2 and L3. Libor was absent 
from work for about two weeks. He 
then returned to work until February 25, 
1971, at which time, because of increased 
pain in his low back, he went to see Dr. 
Tryon Wieland in Anchorage.

Dr. Wieland prescribed exercise and 
physical therapy. When that procedure a f­
forded little relief, Libor consulted Dr. 
George A. Lyon, who diagnosed L bor’s



11th Am endm en t to the Un ited States C ons titu tion

“The Judicial power o f  the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one o f  the United States by 
Citizens o f  another State, or by Citizens or Subjects o f  any Foreign State. ”

S T A T E  IM M U N IT Y  

P u rp o s e  a n d  E a r ly  I n te r p re ta t io n

Eleventh A m endm ent jurisprudence has become over  the years esoteric and abstruse and the 
decisions inconsistent. At the same time, it is a vital e lem ent o f  federal jurisdiction that "go[esj to 
the very heart o f  [the] federal system and affect[s] the allocation o f  power between the United 
States and the several states." l_Because o f  the centrality o f  the A m endm ent at the intersection of 
federal judicial pow er and the accountability o f  the States and their officers to federal 
constitutional standards, it has occasioned considerable dispute within and without the Court. 2_

T he action o f  the Supreme Court in accepting jurisdiction o f  a suit against a State by a citizen of 
another State in 1793 3_provoked such angry reaction in G eorgia and such anxieties in other 
States that at the first meeting o f  Congress following the decision the Eleventh Am endment was 
proposed by an overw helm ing vote o f  both Houses and ratified with, what was for that day, 
"vehement speed." 4_Chisholm had been brought under that part o f  the jurisdictional provision of 
Article III that authorized cognizance o f  "controversies . . .  between a State and Citizens of 
another State." At the time o f  the ratification debates, opponents  o f  the proposed Constitution 
had objected to the subjection o f  a State to suits in federal courts and had been met with 
conflicting responses—  on the one hand, an admission that the accusation was true and that it 
was entirely proper so to provide, and, on the o ther hand, that the accusation was false and the 
clause applied only  when a State was the party plaintiff. 5_So matters stood when Congress, in 
enacting the Judiciary  Act o f  1789, without recorded controversy  g r  3 the Supreme Court 
original jurisdiction o f  suits between States and citizens o f  o ther States. 6_Chisholm v. Georgia 
was brought under this jurisdictional provision to recover under a contract for supplies executed 
with the State during the Revolution. Four o f the five Justices agreed that a State could be sued 
under this Article III jurisdictional provision and that under section 13 the Supreme Court 
properly had original jurisdiction. 7_

The A m endm ent proposed by Congress and ratified by the States was directed specifically 
toward overturning the result in Chisholm and preventing suits against States by citizens of other 
States or by citizens or subjects o f  foreign jurisdictions. It did not, as other possible versions of 
the A m endm ent would have done, altogether bar suits against States in the federal courts. 8_That 
is, it barred suits against States based on the status of the party plaintiff and did not address the 
instance of suits based on the nature of the subject matter. 9_The early  d er 's ions  seemed to reflect 
this understanding o f  the Am endment, although the point was not necessary to the decisions j . 1 
thus the language is dictum. 10 In Cohens v. Virginia, 11 C hief  Justice Marshall ru 'ed fot the



Court that the prosecution o f  a writ o f  error to review a ju d g m en t o f  a state court alleged to he in 
violation o f  the Constitution or laws of the U nited  States did not com m ence  or prosecute a suit 
against the State but was simply a continuation o f  one com m enced  by the State, and thus could 
be brought under Sec. 25 of the Judiciary A ct o f  1789. 12 But in the course  of the opinion, the 
C h ief  Justice attributed adoption o f  the Eleventh  A m endm ent not to objections to subjecting 
States to suits per se but to well-founded concerns about creditors being able to maintain suits in 
federal courts for payment, 13 and stated his view that the Eleventh A m endm ent did not bar suits 
against the States under federal question jurisdiction 14_and did not in any case reach sui's  
against a State by its own citizens. L5_

In Osborn v. Bank o f  the United 5 ates, _16_the Court, again through C h ie f  Justice Marshall, held 
that the Bank o f  the United States 17 could sue the Treasurer o f  Ohio, over  Eleventh Am endment 
objections, because the plaintiff sought rel:e f  against a state officer rather than against the State 
itself. This ruling em bodied  two principles, one o f  which has survived and one o f  which fhe 
M arshall Court itself soon abandoned. The latter holding was that a suit is not one against a State 
unless the State is a nam ed party o f  record. 18 The former holding, the prim ary rationale through 
which the strictures o f  the Am endm ent are escaped, is that a state official possesses no official 
capacity  when acting illegally and thus can derive no protection from an unconstitutional statute 
o f  a State. 19

E x p a n s io n  o f  th e  I m m u n i ty  o. th e  S ta te s  . -U n t i l  the period following the Civil War, Chief 
Justice M arshall 's  understanding o f  the A m endm ent generally prevailed. But in the aftermath of 
that conflict, Congress for the first time effectively gave the federal courts general federal 
question jurisdiction, 20 and a large num ber o f  States in the South defaulted upon their revenue 
bonds in violation o f  the Contracts Clause o f  the Constitution. 21 As bondholders sought relief in 
federal courts, the Suprem e Court gradually worked itself into the position o f  holding that the 
Eleventh A m endm ent, o r  more properly speaking the principles "of w hich the A m endm ent is but 
an exemplification," 22_is a bar not only o f  suits against a State by citizens o f  other States, but 
also o f  suits brought by citizens o f  that State itself. 23 Expansion  as a formal holding occurred in 
H ans v. Louisiana, 24 a suit against the State by a resident o f  that State brought in federal court 
under federal question jurisdiction, alleging a violation o f  the Contracts Clause in the State's 
repudiation o f  its obligation to pay interest on certain bonds Adm itting that the Am endment on 
its face prohibited only the entertaining o f  a suit against a State by c itizens o f  another State, or 
citizens or subjects o f  a foreign state, the Court nonetheless thought the literal language was an 
insufficient basis for decision. Rather, wrote Justice Bradley for the Court, the Eleventh 
A m endm ent was a result o f  the "shock o f  surprise throughout the country" at the Chisholm 
decision and reflected the determination that that decision was wrong and  that federal 
jurisdiction did not extend to m aking defendants o f  unwilling States. 25 The amendment 
reversed an eironeous decision and restored the proper interpretation o f  the Constitution. The 
views o f  the opponents  o f  subjecting States to suit "were most sensible and just" and those views 
"apply equally  to the present case as to that then under discussion. The letter is appealed to now, 
as it was then, as a ground for sustaining a suit brought by an individual against a State. The 
reason against it is as strong in this case as it was in that. It is an attempt to strain the 
Constitution and the law to a construction never imagined or d ream ed of." 26_'The truth is, that 
the cognizance o f  suits and actions unknown to the law, and forbidden by the law, was not 
contem pla ted  by the Constitution when establishing the judicial pow er o f  the United S ta te s . . . .



T he suability o f  a State without its consent was a thing unknown to the law." 27 Thus, while the 
literal terms o f  the Am endm ent did not so provide, "the m anner in which [Chisholm] was 
received by the country, the adoption o f  the Eleventh Am endm ent, the light o.' history and the 
reason of the thing," 28_led the Court unanim ously to hold that States could  not be sued by their 
own citizens on grounds arising under the Constitution and laws o f  the United States.

Then, in Ex parte N ew  York (No. 1), 29_the Court held that, absent consent to suit, a State was 
im m une to suit in admiralty, the Eleventh Am endm ent's  reference to "any suit in law or equ ry"  
notwithstanding. "That a State may not be sued without its consent is a fundamental rule of 
jurisprudence . . .  o f  which the Am endm ent is but an exem plif ica t ion .. . .  It is true the 
A m endm ent speaks only o f  suits in law or equity; but this is because . . .  the A m endm ent was the 
outcom e o f  a purpose to set aside the effect o f the decision o f  this court in Chisholm  v. Georgia .
. .  from v.hich it naturally cam e to pass that the language o f  the A m endm ent was particularly 
phrased so as to reverse tl e construction adopted in that case." 30 Just as Hans v. Louisiana had 
dem onstrated the "impropriety o f  construing the Am endm ent" so as to permit federal question 
suits against a State, so "it seems to us eciually c lear that it cannot with propriety be construed to 
leave open a suit against a State in the admiralty jurisdiction by individuals, whether its citizens 
or not." 3J_

A nd in extending protection against suits brought by foreign governments, the Court m ade clear 
the immunity f lowed not from the Eleventh A m endm ent but from concepts o f  state sovereign 
imm unity generally. "Manifestly, we c a n n o t . . .  assume that the letter of the Eleventh 
A m endm ent exhausts the restrictions upon suits against nonconsenting States. Behind the words 
o f  the constitutional provisions arc postulates which limit and control. There is the . . .  postulate 
that States o f  the Union, still possessing attributes o f  sovereignty, shall be imm une from su; , 
without their consent, save where there has been 'a surrender o f  this immunity in the plan of the 
convention.'" 32

Foo tno tes

[Footnote 11 C. W right, T^e  Law of Federal Courts  Sec. 48 at 286 (4th ed. 1983).

[Footnote 2 1 An extraordinary amount o f  writing on the Am endm ent and its interpretation has 
appeared in recent years. See, e.g., Field, The Eleventh Am endm ent and O ther  Sovereign 
Im m unity  Doctrines: I art One, 126 U. Pa. L. Rev. 515 (1978); Field, The Eleventh Am endment 
and Other Sovereign Im m unity Doctrines: Congressional Imposition o f  Suit Upon the States, 126 
U. Pa. L. Rev. 1203 0 9 7 8 ) ;  Baker, Federalism and the Eleventh Am endm ent, 48 U. Colo. L.
Rev. 139 (1977): Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation: 
Separation o f  Powers Issues in Controversies A bout Federalism, 89 Harv. L. Rev. 682 (1976); 
Gibbons, The Eleventh Am endment and State Sovereign Immunity: A Reinterpretation, 83 
Colum. L. Rev. 1889 (1983); Fletcher, A Historical Interpretation of the Eleventh Amendment:
A Narrow Construction of an Affirmative Grant o f  Jurisdiction Rather than a Prohibition Against 
Jurisdiction, 35 Stan. L. Rev. 1033 (1983); Orth, The Interpretation o f  the Eleventh Amendment, 
1798-1908: A Case Study o f  Judicial Power, 1983 U. 111. L. Rev. 423; Nowak, The Scope of 
Congressional Pow er to Create Causes o f  Action Against S tuk  Governm ent and the History of 
the Eleventh and Fourteenth Amendments, 75 Colum . L. Rev. 1413 (1975).



[Footnote 31 Chisholm  v. Georgia, 2 U.S. (2 P a l l .)  4 1 9 (1793).

[Footnote 41 The phrase is Justice Frankfurter 's, from Larson v. D om estic  &  Foreign Com m erce 
Corp., 337 U.S. 682, 708 (1949) (dissenting), a federal sovereign imm unity case. The 
am endm ent was proposed on M arch 4, 1794, when it passed the House; ratification occurred on 
February 7, 1795, when ihe twelfth State acted, there then being fifteen States in the Union.

[Footnote 51 The Convention adopted this provision largely as it cam e from the Comm ittee on 
Detail, without recorded debate. 2 M. Farrand, The Records of the Federal Convention o f  1787 
423-25 (rev. ed. 1937). In the Virginia ratifying convention, George Mason, who had refused to 
sign the proposed Constitution, objected to m aking States subject to suit, 3 J. Elliot, Debates in 
the Several State Conventions on the Adoption o f  the Federal Constitution 526-27 (1836), but 
both Madison and John Marshall (the latter had not been a delegate at Philadelphia) denied 
States could be made party defendants, id. at 533, 555-56, while Randolph (who had been a 
delegate, as well as a m em ber o f  the C om m ittee  on Detail) granted that States could  l e  and ought 
to be subject to suit. Id. at 573. Jam es W ilson, a delegate and m em ber of the Com m ittee on 
Detail, seem ed to say in the Pennsylvania ratifying convention that States would be subject to 
suit. 2 id. at 491. See Hamilton, in The Federalist No. 81 (M odem  Library ed. 1937), also 
denying state suability. See Fletcher, supra  n.2, at 1045-53 (discussing sources and citing other 
discussions).

I Footnote 61 Ch. 20, Sec. 13, 1 Stat. 80 (1789). See also Fletcher, supra n.2, at 1053-54. For a 
thorough consideration o f  passage o f  the Act itself, see J. Goebel, H h tory o f  The Supreme Court 
o f the United States: Vol. 1, Antecedents and Beginnings to 1801 457-508 (1971).

[Footnote 71 Id. at 723-34; Fletcher, supra n.2, at 1054-58.

[Footnote 81 Id. at 1058-63; Goebel, supra n.6, at 736.

[Footnote 91 Party status is one part o f  the Article III grant o f  jurisdiction, as in diversity of
citizenship o f  the parties; subject m atter jurisdiction is the other part, as in federal question or
admiralty  jurisdiction.

[Footnote 101 One square holding, however, was that o f  Justice W ashington, on Circuit, in 
United States v. Bright, 24 Fed. Cas. 1232 (C.C.D.Pa. 1809) (No. 14,647), that the Eleventh 
Am endm ent's  reference to "any suit in law or equity" excluded admiralty cases, so that States 
were subject to suits in admiralty. This understanding, see Governor o f  Georgia  v. M adrazo, 26 
U.S. (1 Pet.) 110, 124 (1828); 3 J. Story, Com m entaries o f  the Constitution of the United States 
560-61 (1833), did not receive a holding o f  the Court during this period, see Georgia v. Madrazo, 
supra; United States v. Peters, 9 U.S. (5 Cr.) 115 (1809); Ex parte Madrazo, 32 U.S. (7 Pet.) 627 
(1833), and was held to be in error in Ex parte N ew  York (No. 1), 256 U.S. 490  (1921).

[Footnote 111 19 U.S. (6 Wheat.) 264 (1821).

[Footnote 121 1 Stat. 73, 85, supra, pp.701-05, 723-25.



[Footnote 131 "It is a part o f  our history that, at the adoption o f  the constitution, all the states 
were greatly indebted; and the apprehension that these debts might be prosecuted in the federal 
courts, formed a very serious objection to that instrument. Suits were instituted; and the court 
maintained its jurisdiction. The alarm was general; and, to quiet the apprehensions that were so 
extensively entertained, this am endm ent was proposed in congress, and adopted by the state 
legislatures. That its motive was not to maintain the sovereignty o f  a state from tl degradation 
supposed to attend a com pulsory  appearance before the tribunal o f  the nation, m ay  be inferred 
from the terms o f  the amendm ent. It does not com prehend controversies betw een tw o or more 
states, or between a state and a foreign state. The jurisdiction o f  the court still extends to these 
cases: and in these, a state m ay still be sued. W e must ascribe the am endm ent, then, to some 
other cause than the dignity o f  a state. There is no difficulty in finding this cause. T hose  who 
were inhibited from com m encing a suit against a state, o r  from prosecuting one which might be 
com m enced before the adoption o f  the am endm ent, were persons w ho m ight probably  be its 
creditors. There was not much reason to fear that foreign or sister states would  be creditors to 
any considerable amount, and there was reason to retain the jurisdiction o f  the court in those 
cases, because it m ight be essential to the preservation o f  peace. The am endm ent, therefore, 
extended to suits com m enced  or prosecuted by individuals, but not to those brought by states." 6 
W heat, at 406-07.

[Footnote 141 'T h e  powers o f  the Union, on the great subjects o f  war, peace and com m erce, and 
on many others, are in themselves limitations o f  the sovereignty o f  the states; but in addition to 
these, the sovereignty o f  the states is surrendered, in many instances, w here the surrender can 
only  operate to the benefit o f  the people, and where, perhaps, no o ther  p ow er  is conferred on 
c ingress than a conservative power to m aintain the principles established in the constitution. The 
maintenance o f  these principles in their purity, is certainly among the great duties o f  the 
government. One o f  the instruments by which this duty m ay be peaceably  performed, is the 
judicial department. It is authorized to decide all cases o f  every  description, arising under the 
constitution or laws of the United States. F rom  this general grant o f  jurisdiction, no exception is 
m ade o f  those cases in which a state m ay be a p a r ty . . . .  [A]re we at liberty to insert in this 
general grant, an exception o f  those cases in which a state may be a party? Will the spirit of  the 
constitution justify  this attempt to control its words? W e think it will not. W e think a case arising 
under the constitution or laws of the United States, is cognizable in the courts o f  the Union, 
whoever may be the parties to that case." Id. at 382-83.

[Footnote 15] "If this writ o f  error be a suit, in the sense of the 11th am endm ent, it is not a suit 
com m enced  or prosecuted 'by a citizen o f  another state, or by a citizen o r  subject o f  any foreign 
state .’ It is not, then, within the am endm ent, but is governed entirely by the constitution as 
originally framed, and we have already seen, that in its origin, the jud ic ia l pow er w as extended to 
all cases arising under the constitution or laws o f  the United States, without respect to parties."
Id. at 412.

[Footnote 161 22 U.S. (9 W heat.) 738 (1824).

[Footnote 171 The Bank o f  the United States was treated as if it were a private citizen, rather than 
as the United States itself, and hence a suit by it was a diversity suit by a corporation, as if it



were a suit by the individual shareholders. B ank of the United States v. D eveaux, 9 U.S. (5 Cr.) 
6J_( 1809).

[Footnote 181 9 Wheat, at 850-58. For a reassertion of the C hief  Justice's view o f  the limited 
effect o f  the Amendment, see id. at 857-58. But compare id. at 349. The holding was repudiated 
in Governor o f  Georgia v. Madrazo, 26 U.S. (1 Pet.) 110 (1828), in which it was conceded that 
the suit had been brought against the governor solely in his official capacity  and with the design 
o f  forcing him to exercise his official powers. It is now well settled that in determining whether a 
suit is prosecuted against a State "the Court will look behind and through the nominal parties on 
the record to ascertain who are the real parties to the suit." In re Ayers, 123 U.S. 443, 487 (1887).

rFooinote 191 9 Wheat, at 858-59, 868. For the flowering o f  the principle, see Ex parte Young, 
209 U.S. 123 (1908).

[Footnote 201 Act o f  M arch 3. 1875, ch. 137, Sec. 1, 18 Stat. 470. See discussion supra, pp. 713- 
14.

[Footnote 211 See, e.g., Orth, The Eleventh A m endm ent and the North Carolina State Debt, 59 
N.C. L. Rev. 747 (1981); Orth, The Fair  Fam e and Name o f  Louisiana: The Eleventh 
A m endm ent and the End o f  Reconstruction, 2 Tul. Law. 2 (1980); Orth, The Virginia State Debt 
and the Judicial Power o f the United States, in Ambivalent Legacy: A Legal History o f  the South 
106 (D. Bodenham er & J. Ely eds.) (1983).

[Footnote 221 Ex parte New York (No. 1). 256 U.S. 490. 497  (1921).

[Footnote 231 E.g., In re Ayers, 123 U.S. 443 (1887); H agood v. Southern, 117 U.S. 52 (1886); 
T he Virginia Coupon Cases, 114 U.S. 269 (1885), Cunningham  v. Macon & Brunswick R.R.
Co.. 109 U.S. 446 (1883); Louisiana v. Jumcl. 107 U.S. 711 (1882). In Antoni v. Greenhow, 107 
U.S. 769, 783 (1883), three concurring Justices propounded the broader reading o f  the 
Am endm ent wiiich soon prevailed.

[Footnote 241 134 U.S. 1 (1890).

[Footnote 251 Id. at i t .

[Footnote 261 Id. at 14-15.

[Footnote 271 Id. at 15-16.

[Footnote 281 Id. at 18-19. The Court acknowledged that C hief  Justice Marshall's opinion in 
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264. 382 - 83 ,406-07 , 410-12 (1821), was to the 
contrary, but observed that the language was unnecessary to the decision and thus dictum, "and 
though made by one who seldom used words without due reflection, ought not to outweigh the 
important considerations referred to which lead to a different conclusion." 134 U.S. at 20 . For 
the continuing vitality o f  Hans, see infra, text at nn.55-56.



fFootnote 291 256 U.S. 4 9 0 (1921).

I Footnote 301 Id. at 497-98.

[Footnote 311 Id. at 498. See also F lorida Dep't o f  State v. Treasure Salvors, 458 U.S. 670 
(1982). A nd see W elch v. Texas Dep't o f  Highways &  Pub. Transp., 483 U.S. 468 (1987).

fFootnote 321 Principality o f  M onaco  v. M ississippi, 292 U.S. 313. 322 -23 (1934) (quoting The 
Federalist No. 81). Similarly, the Court has recently held, relying on M onaco , the A m endm ent 
bars suits by Indian tribes against non-consenting states. Blatchford v. Native Village o f  Noatak, 
501 U.S. 775 (1991).

T h e  N a tu re  o f  th e  S ta te s '  Im m u n ity

A great deal o f  the difficulty in interpreting and applying the Eleventh A m endm ent stems from 
the fact that the Court has not been clear, o r  at least has not been consistent, with respect to what 
the A m endm ent really does and how it relates to the o ther parts o f  the Constitution. One view of 
the Am endm ent, set out above in the discussion o f  Hans v. Louisiana, Ex  parte New York, and 
Principality o f  M onaco, is that Chisholm  was erroneously decided and that the Am endment's  
effect, its express language notwithstanding, was to restore the "original understanding" that 
Article Ill 's grants of federal court jurisdiction did not extend to suits against the States. That 
view finds present day expression. 33 It explains the decision in Edelmai v. Jordan, 34_in which 
the Court held that a State could  properly raise its Eleventh A m endm ent defense on appeal after 
having defended and lost on the merits in the trial court. "[I]t has been well settled . . .  that the 
Eleventh A m endm ent defense sufficiently partakes o f  the nature of a jurisdictional bar so that it 
need not be raised in the trial court." 35 But that the bar is not wholly jurisdictional seems 
established as well. 36_

M oreover, if under  Article III there is no jurisdiction of suits against States, the settled principle 
that States may consent to suit 37 becomes conceptually  difficult, inasmuch as it is not possible 
to confer jurisdiction where it is lacking through the consent o f  the parties. 38 A nd there is 
jurisdiction under Article III o f  some suits against States, such as those brought by the Jn ited  
States or by o ther  States. 39_And, furthermore, Congress is able in at least som e instances to 
legislate aw ay state immunity, 40 although it may not enlarge Article III jurisdiction. 41 The 
Court has recently  declared that "the principle of sovereign immunity [reflected in the Eleventh 
Am endm ent] is a constitutional limitation on the federal judicial power established in Art. Ill," 
but almost in the same breath has acknow ledged that "[a] sovereign's im m unity  may be waived." 
42.

Another explanation o f  the Eleventh A m endm ent is that it recognizes the doctrine of sovereign 
immunity, which was clearly established at the time: a state was not subject to suit without its 
consent. 43 The Court in dealing with questions o f  governmental imm unity from suit has 
traditionally treated interchangeably precedents dealing with state immunity and those dealing 
with fed eral governm ental immunity. 44 V iewing the A m endm ent and its radiations into Article 
III in this way provides a consistent explanation o f  the consent to suit as a waiver. 45 The limited 
effect o f  the doctrine in this context in federal court arises from the fact that traditional sovereign



imm unity arose in a unitary state, barring unconsented suit against a sovereign in its own courts 
o r  the courts o f  another sovereign. But upon entering the Union the States surrendered their 
sovereignty to some undetermined and changing degree to the national governm ent, a sovereign 
that does not have plenary pow er over them but which is more than their coequal. 46_

Thus, outside the area o f  federal court jurisdiction, there is the case o f  Nevada v. Hall, 47 which 
perfectly illustrates the difficulty. The case arose when a California resident sued a N evada state 
agency in a California court because one o f  the agency's employees negligently injured him in an 
automobile accident in California. W hile recognizing that the rule during the fram ing of the 
Constitution was that a State could not be sued without its consent in the courts o f  another 
sovereign, the Court discerned no evidence in the federal constitutional structure, in the specific 
language, or in the intention o f  the Framers that would impose a general, federal constitutional 
constraint upon the action o f  a State in authorizing suit in its own courts against another State. 
The Court did imply that in some cases a "substantial threat to our constitutional system of 
cooperative federalism" might arise and occasion a different result, but this was not such a case 
48.

Within the area o f  federal court jurisdiction, the issue becomes the extent to which the States 
upon entering the Union gave up their im m unity  to suit in federal court. Chisholm  held, and the 
Eleventh A m endm ent reversed the holding, that the States had given up their im m unity  to suit in 
diversity cases based on com m on law or state law causes o f  action; Hans v. Louisiana and 
subsequent cases held that the Am endm ent in effect codified an understanding o f  broader 
immunity to suits based on federal causes o f  action. 49 O ther cases have held that the States did 
give up their immunity to suits by the United States or b> other States and that subjection to suit 
continues. 50,

Still another view o f  the Eleventh A m endm ent is that it em bodies a state sovereignty principle 
limiting the power o f  the Federal Government. 52 In this respect, the federal courts m ay not act 
without congressional guidance in subjecting States to suit, and Congress, which can act to the 
extent of its granted powers, is constrained by judicially-created doctrines requiring it to be 
explicit when it legislates against state immunity. 53.

In the 1980s four Justices, led by Justice Brennan, argued that Hans was incorrectly decided, that 
the A m endm ent was intended only to deny jurisdiction against the States in diversity cases, and 
that Hans and its progeny should be overruled. 55 But the remaining five Justices adhered to 
Hans and in fact stiffc.i d it with a rule o f  construction quite severe in its effect. 56 The Hans 
interpretation has been solidified with the Court's ruling in Seminole Tribe o f  Florida v. Florida, 
Supp .l  that Congress lacks the power under Article I to abrogate state imm unity under the 
Eleventh Amendment. That too, however, was a 5-4 decision, with the four dissenting Justices 
believing that Hans was wrongly decided. Supp.2

Footnotes

fFootnote 331 E.g.. Employees o f  the Dep't o f  Public Health and W elfare v. Departm ent of 
Public Health and Welfare, 411 U.S. 279, 291 -92 (1973) (Justice Marshall concurring); Nevada 
v. Hall, 440 U.S. 4 1 0 ,4 2 0  -21 (1979); Patsy v. Florida Board o f Regents, 457 U.S. 496. 520



(1982) (Justice Powell dissenting); Sem inole Tribe of Florida v. Florida, 116 S. Ct. 1114, 1127- 
28 (1996).

fFootnote 341 415 U.S. 651 (1974).

fFootnote 351 Id. at 678. The C ourt relied on Ford M otor Co. v. D epartm ent of Treasury, 323 
U.S. 459 (1945). where the issue was w hether state officials who had voluntarily appeared in 
federal court had authority under state law to waive the State's immunity. Edelman has been 
followed in Sosna v. Iowa, 419 U.S. 393, 396 n.2 (1975); Mt. Healthy City Bd. o f  Educ. v. 
Doyle, 429 U.S. 274, 278 (1977), with respect to the Court's responsibility to raise the Eleventh 
A m endm ent jurisdictional issue on its own motion. But sec infra, n.36.

fFootnote 361 See Patsy v. Florida Board o f  Regents, 457 U.S. 496, 515 -16 n.19 (1982), in 
which the Court bypassed the Eleventh A m endm ent issue, which had been brought to its 
attention, because o f  the interest o f  the parties in having the question resolved on the merits. See 
id. at 520 (Justice Powell dissenting).

fFootnote 371 Clark v. Barnard, 108 U.S. 436 (1883).

fFootnote 381 E.g.. People's Band v. Calhoun, 102 U.S. 256. 260 -61 (1880). See Justice Powell's 
explanation in Patsy v. Florida Board of Regents, 457, U.S. 496, 528 n.13 (1982) (dissenting) (no 
jurisdiction under Article III o f suits against unconsenting States).

fFootnote 391 See, e.g., the Court's express rejection of the Eleventh A m endm ent defense in 
these cases. United States v. Texas, 143 U.S. 621 (1892); South Dakota v. North Carolina, 192 
U.S. 286 (1904).

fFootnote 401 E.g.. Fitzpatrick v. Bitzer, 427 U.S. 445 (1976).

fFootnote 411 The principal citation is, o f  course, Marbury v. Madison, 5 U.S. (1 Cr.) 137 
(1803).

fFootnote 421 Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89. 98 . 99 (1984).

fFootnote 431 As Justice H olm es explained, the doctrine is based "on the logical and practical 
ground that there can be no legal right as against the authority mat m akes the law on which the 
right depends." K aw ananakoa v. Polyblank, 205 U.S. 349, 353 (1907). O f  course, when a state is 
sued in federal court pursuant to federal law, the Federal Government, not the defendant state, is 
"the authority that makes the law" creating the right o f  action. See Seminole Tribe o f  Florida v. 
Florida, 116 S. Ct. 1114, 1170-71 (1996) (Justice Souter dissenting). On the sovereign immunity 
o f  the United States, see supra, pp .746-48. For the history and jurisprudence, see Jaffe, Suits 
Against Governm ents and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1 (1963).

fFootnote 441 See, e.g., United States v. Lee, 106 U.S. 196. 210 -14 (1882); Belknap v. Schild, 
161 U.S. 10, 18 (1896); Hopkins v. Clemson Agricultural College, 221 U.S. 636, 642 -43, 645 
(1911).



fFootnote 451 A sovereign may consent to suit. E.g., United States v. Sherw ood, 312 U.S. 584, 
586 (1941); United  States v. United States Fidelity & Guaranty  Co., 309 U.S. 506, 514  (1940).

fFootnote 461 See Fletcher, supra n.2. 

fFootnote 471 440  U.S. 410  (1979).

fFootnote 481 Id. at 424  n.24. The Court looked to the full faith and credit clause as a possible 
constitutional limitation. The dissent would  have found implicit constitutional assurance o f  state 
immunity as an essential com ponent o f  federalism. Id. at 427  (Justice B lackm un), 432  (Justice 
Rehnquist).

fFootnote 491 For a while only Justice Brennan advocated this view, Parden v. Term inal Ry., 377 
U.S. 184 (1964); Em ployees of the Dep't o f  Public Health and W elfare v. Departm ent o f  Public 
Health and W elfare, 411 U.S. 279, 298 (1973) (dissenting), but in time he was jo ined  by three 
others. See, e.g., A tascadero  State Hosp. v. Scanlon, 473 U.S. 234, 247 (1985) (Justice Brennan, 
jo ined  by Justices M arshall, B lackmun, and Stevens), and o ther  cases cited in n.55, infra.

fFootnote 501 E.g., United States v. Texas, 143 U.S. 621 (1892); South D akota  v. North 
Carolina, 192 U.S. 286 (1904).

[Footnote 51] Deleted in 1996 Supplement.

fFootnote 521 E.g., F itzpatrick v. Bitzer, 427 U.S. 445, 456 (1976); Quern v. Jordan, 440  U.S. 
3 3 2 .3 3 7  (1979).

fFootnote 53] See Hutto v. Finney, 437  U.S. 678 (1978), in which the various opinions differ 
am ong themselves on the degree o f  explicitness required. See also Quern v. Jordan, 440  U.S- 
332, 343 -45 (1979). Later cases stiffened the rule o f  construction. See n.56 infra and, text at 
nn.79-84. The parallelism o f  congressional pow er to regulate and to legislate aw ay imm unity is 
not exact. Thus, in Em ployees o f  the Dep't o f  Public Health and W elfare v. D epartm ent o f  Public 
Health and W elfare, 411 U.S. 279 (1973), the Court strictly construed congressional provision of 
suits as not reaching States, while in M aryland v. Wirtz, 392 U.S. 183 (1968), it had sustained 
the constitutionality o f  the substantive law.

[Footnote 54] Deleted in 1996 Supplement.

[Footnote 55] E.g., A tascadero State Hosp. v. Scanlon, 473 U.S. 234, 247 (1985) (dissenting); 
Welch v. Texas Dep't o f  H ighways & Pub. Transp., 483 U.S. 4 6 8 ,4 9 6  (1987) (dissenting); 
Dellmuth v. M uth, 491 U.S. 223, 233 (1989) (dissenting): Port Authority T rans-H udson Corp. v. 
Feeney, 495 U.S. 299, 309 (1990) (concurring). Joining Justice B iennan were Justices Marshall, 
Blackmun, and Stevens. See also Pennsylvania v. Union Gas Co., 491 U.S. 1. 23 (1989) (Justice 
Stevens concurring).

[Footnote 56] E.g., Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89. 97 -103 (1984) 
(opinion of the Court by Justice Powell); Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 237 -



40, 243-44 n. 3 (1985) (opinion o f  the Court by Justice Powell); W elch v. Texas Dep't of  
Highways & Pub. Transp., 483 U.S. 4 6 8 .4 7 2  -74, 478-95 (1987) (plurality opinion o f  Justice 
Powell); Pennsylvania v. Union Gas Co., 491 U.S. 1. 29 (1989) (Justice Scalia concurring in part 
and dissenting in part); Dellmuth v. M uth, 491 U.S. 223. 227 -32 (1989) (opinion o f  the Court by 
Justice Kennedy); Hoffman v. Connecticut Dep't o f  Income M aintenance, 492  U.S. 96. 101 
(1989) (plurality opinion o f  Justice W hite); id. at 2824 (concurring opinions o f  Justices 
O 'Connor and Scalia); Port Authority  Trans-H udson Corp. v. Feeney, 495 U.S. 299. 305 (1990) 
(opinion of the Court by Justice O'Connor).

fFootnote 1 (1996 Supplement)! 116 S. Ct. 1114 (1996).

fFootnote 2 (1996 Supplem ent)! C hief  Justice Rehnquist wrote the opinion o f  the Court, joined 
by Justices O'Connor, Scalia, Kennedy, and Thom as. Justice Stevens dissented, as did Justice 
Souter, whose opinion was jo ined  by Justices Ginsburg and Breyer.



W AIVERS OF STATE SOVEREIGN IMMUNITY 
AND TH E ID EO LO G Y  OF TH E ELEVENTH 

AMENDMENT

J o n a t h a n  R. S i e g e l !

ABSTRACT

States normally enjoy immunity from suit by private parties, but 
they may waive this immunity. The Supreme Court’s steady contrac­
tion o f other exceptions to the rule o f str'e sovereign immunity has re­
newed interest in the previously little-discussed possibilities o f waiver. 
This Article explores the boundaries o f waiver doctrine.

This Article shows that, prior to 1945, the Supreme Court—even as 
it enforced a broad, substantive rule o f state sovereign immunity— ap­
plied a sensible doctrine of waiver that balanced the interests o f states 
with those o f private parties and the federal judicial system. The 
Court’s traditional doctrine treated state sovereign immunity like the 
defense o f personal jurisdiction. Failure to assert immunity in a timely 
fashion waived the immunity defense. This rule prevented unfair 
gamesmanship.

Beginning in 1945, the traditional rules concerning waiver o f state 
sovereign immunity got swept away by the overall ideological tide of 
state sovereign immunity doctrine. The immunity became so impor­
tant that it overrode all other considerations, including the need to run 
the federal judicial system in a sensible way. The new rules o f waiver 
permitted states to abuse their immunity and waste federal judicial re-
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sources by litigating the merits o f a case while holding an immunity 
defense in reserve.

The Supreme Court's most recent decisions suggest that the Court 
has returned to its traditional rules concerning waiver. The Court 
should make clear that it has fully reinstated the traditional, sensible, 
non-ideologized rules o f waiver. Such rules respect the states’ pre­
rogative o f refusing to be sued in a federal forum, while at the same 
time requiring states to assert their prerogative in an orderly way that 
respects the needs o f the federal judicial system.
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INTRODUCTION

Fifteen years ago—perhaps even ten—hardly anyone would have 
cared about waivers of state sovereign immunity from suits based on 
federal law.1 Traditionally, waivers played only a small and subordi­
nate role in the long saga jiate sovereign immunity theory. The 
sovereign immun^; that the federal Constitution guarantees to the 
states is a personal privilege that the states may waive at pleasure,2 
but cases exploring such waivers have been rare. Far more attention 
has been paid to other mechanisms by which private parties may sue 
states.

The last decade has witressed an abrupt change in this situation. 
Suddenly, waivers of state sov -reign immunity are an important issue. 
Cases concerning waivers are c o p p in g  up all over the federal courts.3

1. A s  th is  A r t ic le  exp la in s , cou rts  and scho la rs  have a t tim es used the te rm  “w a iv e r"  o f 
s ta te  so ve re ig n  im m un ity  to de scr ib e  th ree d if fe re n t th ings: ac tion  by Congress th a t e lim in a te s  
s ta le  so ve re ign  im m un ity : a s ta te 's  vo lun ta ry , know ing  re lin q u ishm en t (u su a lly  in  a dvan ce  o f 
su and u su a lly  on a generic  bas is) o f its own so ve re ig n  im m un ity : and o th e r a c tio n s b "  sta te  
o i. ic e r s  (u su a lly  those taken  in the cou rse o f lit ig a t io n  itse lf)  th a t have the e ffe c t o f r e lin q i h ing 
s ta te  so ve re ig n  im m un ity . See infra Part I.C . C o u rts , scho la rs , and lit ig a n ts  have ca red  ve ry  
m uch abo u t the f ir s t ca tego ry , the a b ility  o f Congress to  e lim in a te  s ta te  so ve re ig n  im m un ity  by 
s ta tu te . See, e.g., Sem ino le  T r ib e  v . F lo r id a , 517 U .S . 44 (1996) (ho ld in g  th a t C ongress cannot 
a b ro g a te  s ta te  so ve re ig n  im m un ity  when acting  p u rsuan t to  its A r t ic le  I powers); Jona than  R . 
S ieg e l, The Hidden Source of Congress’s Power to Abrogate Slate Sovereign Immunity, 73 TEX . 
L. R e v .  539 (1995) (exp lo r ing  m echan ism s Congress co u ld  use to  ach ieve  the e q u iv a le n t o f a b ­
ro ga tio n  o f s ta te  so ve re ig n  im m un ity ) . T h a t ca tego ry , how ever, re a lly  de sc r ib e s  a d if fe re n t s itu a ­
tion th a t sh o u ld  be c a lle d  b y  a d if fe re n t name. See infra P art I.C .

2. C la rk  v . B a rn a rd . 108 U .S . 436.447 (1883).
3. A t the Sup rem e Court le v e l, see Lap id e s v. B d . o f R egen ts  o f the U n iv . Sys., 535 U .S . 

613 (2002); R aygo r v . R egen ts o f U n iv ., 534 U .S . 533 (2002); W is . D ep ’t o f  C o rr . v . Schach t. 524 
U .S . 381 (1998).

T h e  low e r co u rts  have s tru gg le d  w ith , and gone in to  co n flic t rega rd ing , the ru le s  i f  w a ive r 
d o c tr in e . Compare, e.g , A re c ib o  C m ty . H ea lth  C are , In c . v . P ue rto  R ico . 270 F.3d 17, _o-29 (1st 
C ir . 2001) (ho ld in g  th a t w a ive r o ccu rs when a sta te  f ile s  a p roo f o f c la im  in a ban k rup tcy  p ro ­
ceed in g); In re SD D S , In c ., 225 F.3d 970, 973 (8th C ir . 2000) (ho ld in g  th a t w a ive r o ccu rs  when a 
s ta te  m akes a gen e ra l appearance and litiga te s on the m erits) , H i"  v. B lin d  In du s . & Servs. o f 
M d ., 179 F.3d 754, 756-58 (9th C ir . 1999) (ho ld in g  th a t the sta te  w a ives im m un ity  by  fa ilin g  to 
ra ise  it  u n ti l the f ir s t d a y  o f tr ia l) , amended by 201 F.3d 1186 (9th C ir. 2000), S u tton  v . U tah  
S la te  Sch. fo r the D e a f &  B lin d , 173 F.3d 1226,1236 ( 10th C ir. 1999) (h o ld in g  tha t w a iv e r  occurs 
when a sta te  rem oves a case from  sta te  cou rt to fe d e ra l co u rt and lit ig a te s  on the m erits) , and In 
re B u rk e , 146 F.3d 1313, 1319-20 (11th C ir. 1998) (ho ld in g  th a t w a iver o ccu rs when a sta te  file s 
a p ro o f o f c la im  in a b an k rup tcy  p roceed ing) with M on tgom ery  v . M a ry la n d , 266 F.3d 334, 338- 
39 (4th C ir . 2001) (ho ld in g  that a sta te  de fendan t is p e rm itte d  to  ra ise  the im m un ity  de fen se  on 
appea l de sp ite  the fac t the im m un ity  de fense w as exp ress ly  w ith d raw n  w h ile  the case was 
p cn u in g  in d is tr ic t co u rt) , vacated, 122 S. C t. 1958 (2002), L ap ides v. Bd . o f R egen ts o f the U n iv . 
Sys., 251 F.3d 1372, 1378 (11th C ir . 2001) (ho ld in g  that rem ova l does no t g ive  rise  to w a ive r).
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The reason for this change is simple. Since its landmark decision in 
Seminole Tribe o f Florida v. Florida* the Supreme Court has steadily 
constricted the set of circumstances in which private parties may sue 
states. As this set diminishes, each remaining element in the set takes 
on increased importance. Lawyers, courts, and scholars paid little at­
tention to waivers of state sovereign immunity as long as there were 
o ther mechanisms available for bringing suits against states; now that 
waivers are almost the only game in town, everyone wants to play. 
Because cases in which a state defendant waives its immunity make 
up one of the very few remaining categories in which private suit 
against states is permitted, it is essential that the boundaries of this 
category be fully understood.5

Additionally, waivers of state sovereign immunity are of interest 
because they provide a window into the ideology of state sovereign 
immunity doctrine. They display, in microcosm, larger ideological 
trends that run through the Supreme Court’s handling of federalism 
issues. In early cases, the Supreme Court handled the issue of waivers 
of state sovereign imn mity in a reasonable way that appropriately 
balanced state, federal, and private interests. Later, the issue became 
ideologized. The larger trend of respecting states’ rights, particularly 
state sovereign immunity, became so strong that it overrode all other 
considerations. Even the rules regarding waiver had to be recast so

rev'd, 535 U .S . 613 (2002), C h itt is te r v. D e p ’t o f Cm ty. &  E con . D ev .. 226 F.3d 223,227 (3d C ir. 
2000) (ho ld in g  th a t there : no  w a ive r e ven  though  the ease was tr ied  in  d is tr ic t cou rt and  the 
s ta te  d id  no t ra ise  im m un ity  u n ti l the case was on appea l) , and K ovacev ich  v . K en t S ta te U n iv ., 
224 F.3d 806, 816 (6th C ir. 2000) (sam e). See also L en sC ra fte rs , In c . v. S u n d q u is t , 184 F. Supp. 
2d 753, 759 n.3 (M .D . Tenn . 2002) ( " [C jir c u it s  are sp lit as to w he the r v o lu n ta ry  appearance and 
d e fen se  on the m erits co n st itu te s  w a ive r o f E le v e n th  A m en dm en t im m un ity ." ) .

4. 517 U .S . 44 (1996).
5. A lth o u gh  th e re  has been  lit t le  in te re s t in  w a ive rs  o f s ta te  so ve re ign  im m un ity  u n t i l r e ­

c e n t ly . I  d o  no t m ean to  suggest tha t th e  su b je c t has been  e n t ire ly  neg lec ted . F o r  some ana ly se s 
o f w a ive rs  o f sta te  so ve re ign  im m un ity , see C h ris tian a  Bohannan , Beyond Abrogation of Sover­
eign Immunity: State Waivers, Private Contracts, and Federal Incentives, 77 N .V .U . L. REV . 273 
(2002); G i l S e in fe ld , Waiver-ln-Litigation: Eleventh Amendment Immunity and the Voluntariness 
Question. 63 O tlto S T . L .J. 871 (2002).

S cho la rs have p a id  a good d ea l o f a tten tio n  to  the q u e st io n  o f w h e th e r C ongress can  in ­
d u ce  w a ive rs  o f sta te  so ve re ign  im m un ity  th rough the use o f the fe d e ra l sp en d in g  pow er or 
o th e r fe d e ra l pow ers. E.g., M ich ae l T . G ib son , Congressional Authority to Induce Waivers of 
State Sovereign Immunity: The Conditional Spending Power (and Beyond), 29 HASTINGS 
CONST. L .Q . 439 (2002). Th is A r t ic le  is  p r im a r ily  con ce rn ed  w ith  w a ive rs  o f s ta te  so ve re ign  im ­
m u n ity  th a t re su lt from  ac tion s taken  b y  sta te s  in  the con tex t o f lit ig a t io n , b u t th ese  o the r k in d s  
o f w a ive rs  are d iscu ssed  infra Part I I.C  and  Part III .C .5 .
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that they would conform to the Court’s overall ideology of state sov­
ereign immunity doctrine.6

A careful review of the history of waiver doctrine reveals that, in 
the mid-twentieth century, the Supreme Court erroneously conflated 
two separate traditions. Prior to 1945, the Court had one line of cases 
concerning states’ voluntary and knowing consent to suit, and another 
line of cases concerning actions by state officers that had the effect of 
waiving a state’s immunity from suit without consent. Although the 
two concepts appear similar (and the term “waiver” is sometimes a p ­
plied to both), the cases distinguished them and subjected them to 
quite different rules.7 These pre-1945 decisions reflected an appropri­
ate balance between the importance of states’ rights and the need for 
sensible rules governing the operation of the federal judicial system.

Beginning in 1945 and continuing, with some backsliding, for 
decades, the Court conflated the two lines of cases.11 This conflation 
led to paradoxes and contradictions that reflected the elevation of 
state sovereign immunity from an important but waivable defense 
into an almost sacred principle. Other values, including obvious, 
common-sense rules about how to run the federal judicial system, 
were sacrificed. Such elevation and sacrifice are possible only in the 
context of an ideologized doctrine of state sovereign immunity.

Interestingly, however, notwithstanding the great and continuing 
strength of the Supreme Court’s overall push on federalism issues, the 
most recent trend regarding waivers of state sovereign immunity rep­
resents a return to the prior, more reasonable rules. In two recent 
cases—Wisconsin Department o f Corrections v. Schacht9 and Lapides 
v. Board o f Regents o f the University System o f Georgia'"—the Court 
has retreated from the post-1945 waiver cases and explicitly overruled 
the most troublesome case from the ideologized period.11 It appears 
that the Court has once again made room for reasonable, common- 
sense rules of waiver within the larger doctrine of state sovereign im­
munity.

The lower courts’ reception of the Supreme C ourt’s most recent 
cases has not, however, been uniform. Some lower courts have cor­

6. See infra Part I I .
7. See infra Part I I .A .
8. See infra Part H R
9. 524 U .S . 381 (1998).

10. 535 U .S . 613 (2002)
11. See infra Part I I .E .
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rectly understood Schacht and Lapides to reinstate the reasonable, 
pre-1945 rules governing state consent to suit and waiver of immunity 
from suit without consent. Others, however, still embrace the ideol­
ogy of the post-1945 cases and have given Schacht and Lapides very 
nariow readings.12

This Article attempts to de-ideologize the doctrine of waiver of 
state sovereign immunity, to explain the Supreme Court’s decisions in 
this context, and to resurrect the useful distinction between cases 
about state consent to suit and cases about state waiver of immunity 
from suit. The Article seeks to show that there is room, even within 
the Supreme Court’s broad doctrine of state sovereign immunity, for 
a sensible doctrine of waiver. Such a sensible, non-ideologized doc­
trine would not be as favorable to states as the rules created by the 
Court’s post-1945 waiver cases,13 but neither would it deny the impor­
tance of respect for state interests that is at the heart of the Court's 
sovereign immunity doctrine.14

Part I of this Article briefly reviews the rule of state sovereign 
immunity and its chief exceptions, emphasizing the reasons why the 
exception permitting waiver of state sovereign immunity has taken on 
increased importance. Part II traces the development of the rules 
governing state consent to suit and other waivers of state sovereign 
immunity and notes how these reasonab'v sensible rules became 
ideologized in the mid-twentieth century. Part III suggests how to 
mend the doctrine of waiver of state sovereign immunity.

I. T h e  R u l e  o f  St a t e  So v e r e ig n  Im m u n it y  a n d  Its  
E x c e p t io n s

The story of the Supreme Court’s development and expansion of 
state sovereign immunity doctrine is a familiar one that need be re­
counted only briefly here. Without attempting much normative analy­
sis, this Part describes the development of the rule of state sovereign 
immunity and its most important exceptions. The focus is on under­
standing why the rules of consent and waiver have taken on increased 
importance.

12. See infra no tes 296-97 and accom pany ing tex t.
13. See, e.g., infra Part I I I .C . l  (a rgu ing th a t a sta te 's fa ilu re  sea sonab ly  to  ra ise the issue o f 

its im m un ity  from  su it shou ld  con st itu te  a w a ive r o f that im m un ity ).
14. See, e.g., infra Part III .C .3  (argu ing th a t a sta te 's rem ova l o f a su it from  sta te  co u rt to 

fe d e ra l c o u rt sh o u ld  con stitu te  a w a iv e r  on ly  o f the s ta te 's im m un ity  from  a fe d e ra l fo rum , not a 
w a ive r o f the s ta te ’s im m un ity  from  lia b ility ) .



2003) S T  A TE SO VE REIGN IMMUNITY 1173

A. The Rule o f State Sovereign Immunitv

The issue of state sovereign immunity from suit in federal court 
is older than the Constitution itself: it arose during debates over the 
Constitution’s ratification, when opponents of ratification drew atten­
tion to the provision, in Article III, for federal jurisdiction over suits 
“between a State and Citizens of another State.”15 This provision, 
Anti-Federalists observed, appeared to apply just as much to suits in 
which a state is a defendant as to suits in which a state is a plaintiff. In 
particular, it appeared to permit suits against states upon their debts, 
which could be conveyed to someone who was not a citizen of the 
debtor state.16 The financial condition of many states at the time was 
such that suits on their debts could have caused them considerable 
embarrassment.17

Proponents of ratification assured opponents that the Constitu­
tion was not intended to countenance suits against states for the pay­
ment of debt.18 Shortly after the Constitution’s adoption, however, an 
out-of-state creditor of Georgia began just such a suit in the United 
States Supreme Court, in the Court’s original jurisdiction.17 The 
Court, relying on the plain text of Article III (among other considera­
tions), held that such an action would indeed lie.20 A shocked21 C on­
gress quickly adopted, and the states ratified, the Eleventh A m end­
ment, which provides:

The Judicial power of the United States shall not be construed to ex­
tend to any suit in law or equity, commenced or prosecuted against

15. U .S . C o n s t ,  a rt. I l l ,  § 2, c l. 1; 3 T h e  D e b a t e s  in  t h e  S e v e r a l  S t a t e  C o n v e n t io n s  
o n  t h e  A d o p t io n  o f  t h e  F e d e r a l  C o n s t i t u t i o n  526-27 (pho to , rep rin t 1941) (Jonathan 
E l io t  ed .. P h ilad e lp h ia , J .B . L ipp in co tt &  Co . 2d ed . 1836) [h e re in a fte r  ELLIOT'S DEBATES] 
( s ta tem en t o f G eo rg e  M ason); id. at 543 (sta tem en t o f P a tr ick  H en ry).

16. E l l i o t ' s  D e b a t e s ,  supra no te 15, at 542-43 (s ta tem en t o f P a tr ick  H en ry); T h e  
FEDERALIST N o . 81, a t 487-88 (A le x an de r H am ilton ) (C lin ton  R o ss ite r ed ., 1961).

17. Cohens v. V irg in ia . 19 U .S . (6 W hea t.) 264, 406 (1821); 1 CHARLES W a RREN, THE 
Su p r e m e  Co u r t  in  U n it e d  St a t e s  H is t o r y  99 (1928).

18. See, e.g., THE FEDERALIST NO. 81, a t 487-88 (A le x a n d e r H am ilton ) ( " I t  is  in h e ren t in 
the n a tu re  o f so ve re ig n ty  no t to be am enab le  to the su it o f  an in d iv id u a l without its consent.... 
(T jh e re  is no co lo r to  p re tend  that the S tate go ve rnm en ts w o u ld  . . .  be  d iv e s te d  o f the p r iv ile g e  
o f p ay in g  the ir own deb ts  in th e ir  own way , f ie e  from  e v e ry  co n s tra in t b u t th a t w h ich flow s from  
(he ob liga tio n s o f  good  fa ith .” ).

19. Ch iso lm  v. G eo rg ia . 2 U .S . (2 D a li.)  419,419 (1793).
20. Id. a t 452 (B la ir , J.); id. at 466 (W ilson , J.); id a t 469 (C ush in g , J.); id. a t 479 (Jay, C .J.).
21. See H ans v . L o u is ian a , 134 U .S . 1, 11 (1890) (s ta tin g  th a t the de c is io n  in Chisolm c re ­

a ted  " a  shock o f su rp rise  th roughou t the coun try "); 1 WARREN, supra no te 17, at 96 (“The d e c i­
s io n  fe ll upon the co u n try  w ith  a p ro fo und  shock .") .
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one of the United States by Citizens of another State, or by Citizens
or Subjects of any Foreign State.2'

The Eleventh A m endm ent’s enigmatic text created problems 
and paradoxes that remain difficult to explain today. O n the one 
hand, the amendment clearly seems textually limited to suits against a 
state by citizens o f another state (or by foreign citizens or subjects), 
and so it would appear to have no application to a suit against a state 
by one of its own citizens. On the other hand, when a suit is brought 
against a state by a citizen of another state, the am endm ent’s text con­
tains nothing that would appear to limit its application based on the 
nature of the suit (provided it be a “suit in law or equity”). Thus, the 
amendment would, in particular, appear to apply equally to suits 
based on state and federal law.

A literal reading of the amendment might, therefore, lead to the 
conclusion that the amendment bars all suits in law or equity brought 
in federal court against a state by a citizen of another state, but per­
mits suits in federal court against a state by its own citizens—pro­
vided, of course, that they are otherwise within the federal jurisdic­
tion.25 Curiously, this “literal” interpretation of the Eleventh 
Amendment has almost no adherents.24 It would lead to the paradoxi­
cal result that a private citizen could sue her own state on a federal 
cause of action, but a citizen of another state could not sue the state 
on an identical claim. This result is paradoxical because under the 
Constitution the presence of an interstate element in a case typically 
enhances, rather than detracts from, the basis for the exercise of fed­

22. U .S . CONST, am end X I .  Congress adop ted the am endm en t in M arch , 1794, ju s t a lit t le  
o ve r a yea r a fte r  the Chisolm dec is ion . I t  to o k  the sta te s , how ever, a lm o st fo u r y ea rs  to  ra t ify  
the am endm en t. 1 JULIUS GOEBEL, JR., THE OL IVER WENDELL HOLMES DEVISE: HISTORY OF 
t h e  S u p re m e  C o u r t  o f t h e  U n i t e d  S t a t e s  726-37 (1971).

23. I an n ua lly  ask my s tu d en ts  in F e d e ra l C ourts  what th ey un de rs tan d  to  be the lite ra l 
m ean ing o f the text o f the E le ven th  A m endm en t. The read ing g iven  abo ve  is the m ost popu la r 
answ er, b u t it is not un ive rsa l. Some s tud en ts  say  that the tex t li te r a lly  in d ica te s the “d iv e rs ity "  
re ad in g  e xp la in ed  in the fo llow in g  paragraphs; o the rs o ffe r s t i l l o the r “ li te r a l” read ing s. See in­
fra no te 24.

24. F o r a ra re excep tion , see Law ren ce  C. M arsh a ll, Fighting the Words of the Eleventh 
Amendment, 102 H aRV . L . REV . 1342, 1346 (1989). A n o th e r sch o la r a lso  recom m ends app ly ing  
the am endm en t lite ra lly , a lth ough  in h is v iew  the lite ra l re ad in g  perm its con g re ss ion a l a b roga ­
tion  o f  sta te  so vere ign  im m un ity . S teven B reker-Coopcr, The Eleventh Amendment: A Textual 
Solution, 38 WAYNE L . REV . 1481,1482 (1992).
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eral jurisdiction.25 The “literal” reading of the Eleventh Amendment 
therefore makes little sense.

As a result, most interpretations of the Eleventh Amendment 
depart from this literal reading. The two principal readings may be 
termed the “official” reading and the “diversity” reading. The “diver­
sity” reading, advocated by numerous scholars and some judges, ar­
gues that the Eleventh Am endment simply repealed the portion of 
Article III of the Constitution that conferred federal judicial power 
over cases between a state and citizens of another state.26 It did not 
bar a case fitting that description from being heard in federal court if 
the case was otherwise within the federal jurisdiction.27 Thus, under 
this theory, the Eleventh Am endment bars cases such as Chisolm it­
self, in which a private plaintiff sues a state on a state law cause of ac­
tion and the case is in federal court only because of the diversity of 
the parties.2* The Eleventh Am endment does not, under the diversity 
reading, bar a private party from suing a state in federal court on a 
federal cause of action, whether or not the plaintiff is a citizen of the 
defendant state, because such a claim can proceed under the “federal 
question” jurisdiction.2’

The diversity theory respects the limiting language of the Elev­
enth Amendment, which limits application of the amendment to suits 
against states by citizens of other states. Its textual weakness is that it 
must confront the broad language defining the types of cases that the 
amendment apparently bars: “any suit in law or equity” that falls 
within the party configurations listed in the amendment. This weak­
ness is not necessarily insuperable—diversity theorists have explained

25. See, e.g., U .S . CONST, a r t. I l l ,  § 2, c l. 1 (con fe rr ing  fe d e ra l ju d ic ia l p ow er o ve r cases 
"be tw een  C itiz e n s  o f d if fe re n t S ta te s") .

26. T o  be p rec ise , it rep ea led  pari o f th a t p ro v is io n : it rep ea le d  the gran t o f ju d ic ia l power 
o v e r  cases be tw een  a sta te and c it izen s o f ano th e r sta te  w here the s ta te  is the d e fendan t. I t  d id  
no t a ffe c t the p rov is io n 's app lica tio n  to  cases w here  the sta te  is  the p la in t if f . F o r ju d ic ia l e xp la ­
n a tio n s o f the d iv e rs ity  th eo ry , see Sem ino le  T r ib e  v. F lo r id a , 517 U .S . 44, 101-16 (1996) 
(Sou te r , J ., d issen ting ); A ta scad e ro  S ta te  Hosp . v . S can lon , 473 U .S . 234, 258-302 (1985) (B ren ­
nan , J ., d issen ting ). F o r s ch o la r ly  e xp lan a tio n s , see , fo r exam p le , A k h il Reed A m a r , Of Sover­
eignty and Federalism, 96 Y a l e  L J .  1425 (1987); W illiam  A . F le tch e r , The Diversity Explana­
tion of the Eleventh Amendment: A Reply to Critics, 56 U . CH I. L . REV. 1261 (1989); John J. 
G ib b o n s , The Eleventh Amendment and Stale Sovereign Immunity: A Reinterpretation, 83 
C o lu m . L. R e v .  1889(1983).

27. Atascadero, 473 U .S . a t 301 (B rennan , J., d is sen tin g ) ( " I f  fe d e ra l ju r is d ic t io n  is based on 
the ex istence  o f a fed e ra l qu e s t io n  or some o th e r c lau se  o f A r t ic le  I I I . . .  the E le v e n th  A m en d ­
m en t has no re le van ce .” ).

28. Id. a t 289 (B rennan , J ., d issen ting ).
29. Id. a t 301 (B rennan , J., d issen ting ).
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that the amendment’s text is directed specifically at the state-citizen 
diversity clause of Article III30— but it is a textual difficulty.

30. See, e.g., id. at 289 (B rennan , J ., d is sen tin g ) (exp la in in g  th a t the “ ra th e r le g a lis t ic  
te rm s"  o f the E le v en th  A m endm en t ex is t because the am endm en t w as in ten ded  to  rem edy  Chi­
solm's in te rp re ta tio n  o f the sta te-citizen and s la te- a lien  d iv e r s ity  c la u se s  in  A r t ic le  I I I  as th em ­
se lv e s  ab roga ting  sta te  sove re ign  im m un ity ). J u s tice  B renn an ’s o th e rw ise  com prehen s ive  op in ­
io n  om its one po ten tia lly  p ow erfu l exp lan a tion  fo r how  the E le v en th  A m en dm en t's  tex t cou ld  
have taken its  cu r io u s fo rm  if it  was in ten ded  to  em body  the d iv e r s ity  theo ry . In  1805, Senator 
B re cken r id g c  proposed to am end the C on stitu tio n  to  p ro v id e  that:

The ju d ic ia l pow er o f the U n ited  S ta tes sh a ll no t be con stru ed  to  e x ten d  to con ­
tro ve rs ie s  be tw een a S tate and c it izen s  o f an o th e r S ta te , be tw een c it iz e n s  o f d iffe ren t 
S ta tes, be tw een c itizen s o f  the sam e S ta te , c la im in g  lan ds un de r gran ts o f  d iffe ren t 
S tates: and be tw een a S ta te o r the c it izen s th e re o f and fo re ign  S ta te s, c it izen s , or 
sub jec ts .

14 ANNALS OF C o n g . 53 (1805). E v id e n t ly  th is p roposa l was in ten ded  to  repea l a ll fo rm s o f  d i­
v e rs ity  ju r is d ic t io n , bu t su re ly  no one co u ld  th in k  th a t the s ta tem en t th a t ” [t ]h e  ju d ic ia l p ow er o f 
the U n ited  S ta tes sh a ll not be con stru ed  to  e x ten d  to  con tro ve rs ie s  . . .  be tw een  c itizen s o f  d i f ­
fe re n t S ta tes" was in ten ded  to e lim in a te  fe d e ra l ju d ic ia l pow er o ve r su its  be tw een  c it iz e n s  o f 
d if fe re n t s ta te s th a t w ere based on fe d e ra l qu e st io n s . T h a t w o u ld  m ake no  sense a t a ll; it w o u ld  
lim it the fe d e ra l qu e st io n  ju r is d ic t io n  to  cases tha t a ro se  un de r fed e ra l law  and were betw een 
c it iz e n s  o f the same sta te . (A c tu a lly , it w o u ld  a lso  a llo w  a fed e ra l qu e s t io n  case be tw een a lien s, 
b u t not be tw een an a lien  and a c it iz e n— ano the r no n sen s ica l re su lt.)

The lan guave  o f the B recken ridge  p roposa l c lo se ly  p a ra lle ls  th a t o f  the E le ven th  
A m endm en t. I f  Senator B recken ridg e  co u ld  have im ag in ed , as he e v id e n t ly  d id , th a t h is la n ­
guage w ou ld have the e ffe c t o f repea ling  d iv e r s ity  ju r is d ic t io n  bu t no t o f  a f f ir in a t iv e lv  ba rr in g  
cases that fe ll w iih in  the p a rty  co n fig u ra tio n s lis te d  in  the am endm en t i f  the cases were o th e r­
w ise  w ith in  the fe d e ra l ju r is d ic t io n , then perhaps it  is  no t so strange a f te r  a ll to g ive a s im ila r 
re ad in g  to the tex t o f the E le v en th  A m endm en t: it  rep ea ls the sta te-citizen and state-alien d i­
v e rs ity  ju r is d ic t io n  b u t does not ba r cases fa ll in g  w ith in  those p a rty  con fig u ra tio n s i f  th ey are 
o th e rw ise  w ith in  the fe d e ra l ju r is d ic t io n .

C oun te ring  th is a rgum en t, P ro fesso r L aw ren ce  M a rsh a ll fin d s a “ c ru c ia l"  d is t in c tio n  b e ­
tw een  the B recken ridge  proposa l and the a c tu a l te x t o f the E le ven th  A m endm en t: the E le ven th  
A m en dm en t re fe rs to “any su it in  law  or e q u ity ,"  w hereas the B recken ridg e  p roposa l uses the 
te rm  “con tro ve rs ie s ."  Law rence M a rsh a ll, Exchange on the Eleventh Amendment, 57 U . CH I. L . 
R e v .  127, 129 (1990). T h is  la tte r  term , M a rsh a ll a rgue s , has a m uch n a rrow e r s ign ificance  than 
the b road language used in  the E le v en th  A m endm en t; it e vo ke s  o n ly  the la s t s ix  ca tego rie s o f 
A r t ic le  I I I  ju d ic ia l power, not the f ir s t th ree , which A r t ic le  I I I  re fe rs to as "ca se s"  ra th e r than as 
“ con tro ve rs ie s .” Id. at 129-30.

I w ou ld  re sp e c tfu lly  suggest tha t M a rsh a ll read s fa r too  much in to  th is  s ligh t lin g u is tic  d i f ­
fe rence . M a rsh a ll c la im s that “ (a jlth ough  B re cken r id g e  m ode le d  h is p roposa l on the E le ven th  
A m endm en t, he d e lib e ra te ly  dep a rted  from  its b ro ad  fo rm u la tio n ,"  b u t h is accom pany ing fo o t­
no te  p ro v ide s no support fo r the k e y  wo rd “d e lib e ra te ly ."  Id. at 130 n . l l .  I t  is easy  to  im ag in e  a 
fa r g re a te r deg ree  o f p recis ion in d ra ft in g  co n s t itu tio n a l am endm en ts than lik e ly  ex ists. T h in k  
ba ck  to  the ba lan ced  budge t am endm en t th a t C ongress con s id e red  in 1995. H .R J . Res. 1 ,104th 
C ong. (1995). D id  anyone re a lly  un de rstand  the p rec ise  m ean ing o f the tex t o f the am end­
m en t— in c lu d in g  a ll the d iffe ren t vers ion s o f th a t te x t th a t w ere p roposed? E.g., id.; H .R J . R es.
7, 104th Cong. (1995); H .R J . Res. 15, 104th Cong. (1995>; H .R J . Res. 20. lO ith  Cong. (1995);
H .R J . Res. 21, 104th Cong. (1995) (each a d iffe re n t ve t ion  o f a ba lan ced  budge t am endm en t). 
Y e t the am endm en t came w ith in  one vo te o f passing the Congress. M ich a e l W in e s, Senate Re­
jects Amendment on Balancing the Budget; Close Vote Is Blow to G.O.P., N .Y . T IMES, M ar. 3, 
1995, a t A l .
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II. T h e  I d e o l o g i z a t i o n  o f  W a i v e r  D o c t r i n e

The Supreme Court’s approach to the issue of waiver may be di­
vided into distinct periods, with the 1945 case of Ford Motor Co. v. 
Department o f Treasury o f  Indiana'3 marking an important dividing 
line. Two notable principles characterized the pre-1945 cases. First, 
the pre-1945 cases recognized two distinct traditions governing two 
different kinds of waivers. In some cases, a state voluntarily, know­
ingly, and intentionally agreed to be sued.94 In other cases, state offi­
cials took actions that had the effect of relinquishing the state’s sov­
ereign immunity whether they knew it or not and whether they 
intended it or not.93 Very different rules governed these different 
kinds of cases.

Unfortunately, these two kinds of cases do not have distinct, 
standard names. Both may be said to involve “waiver” of state sover­
eign immunity.'"’ Inasmuch, however, as he cases were governed by 
quite different rules, it will prove usefr. to have different terms for 
them. Drawing on the language c . the ore 1945 cases, this Article will 
say that when a state voluntarily and knowingly agrees to be sued, it 
has consented to suit, and that when a s ta te’s actions otherwise elimi­
nate its immunity, the state has waived its immunity from suit without 
consent.” The choice of these terms is somewhat arbitrary (and, 
where context permits, the term “waiver” will still refer to both kinds 
of cases), but the key point is that, whatever terms are used, there 
were two different concepts that the cases treated very differently.98

The second notable point about the pre-1945 cases is that they 
struck a balance between states’ rights and the reasonable and legiti­
mate interests of private plaintiffs and the federal judicial system. 
State sovereignty was not the only value the Court considered as it 
made its decisions. The Court also considered the effect of immunity 
on plaintiffs and on the judicial system itself.

93. 323 U .S . 459 (1945).
94. See infra P a ri I I .A . l .
95. See infra Part II.A .2 .
96. See, e.g., L ap ides v. Bd . o f R egen ts o f the U n iv . Sys., 535 U .S . 613, 624 (2002) ( " [T ]h e  

S ta te ’s ac tio n  jo in in g  the rem ov ing  o f th is case to fe d e ra l c o u rt w a ived its  E le v en th  A m endm en t 
im m un ity  . . . . ”); A ta sc a d r ro  S ta te  Hosp. v. S can lon , 473 U .S . 234, 238 n . l (1985) (“A  S ta te  m ay 
e ffe c tu a te  a w a ive r o f its  co n s t itu tio n a l im m un ity  by  a s ta te  s ta tu te  o r con stitu tio n a l p ro v i­
s io n  ____” ).

97. See G un te r v . A l l .  C oast L ine R .R . Co ., 200 U.S . 273, 284 (1906) (“A lthough  a sta te  
m ay no t be sued  w ith o u t its  con sen t, such im m un ity  is  a p r iv ile g e  which m ay be  w a ived . . . . ” ).

98. See infra Part I I .A .
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Starting in 1945 and continuing until quite recently, the Court’s 
rulings reflected a sharp hardening and ideologization of state sover­
eign immunity principles. The Court conflated the lines of cases con­
cerning consent and waiver. State sovereign immunity was trans­
formed from an important but rather easily waivable defense into an 
almost sacred principle that could be avoided only by the clearest and 
most unequivocal consent to suit or waiver of immunity

Then, starting in 1958, the Court created a countertrend. The 
Court’s most recent cases overruled Ford Motor Co. and vitiated the 
rules of the post-1945 period. The trend is to return to the traditional 
rules regarding waivers of state sovereign immunity.100

This Part first explores these little-known cases descriptively, in 
order to understand what the Court has done and to exhume the use­
ful, but lost, distinction between consent cases and waiver cases. The 
next Part examines this area normatively and explains the way in 
which a non-ideological doctrine would approach the question of 
waivers of state sovereign immunity.

A. The Traditional Rules o f Consent and Waiver

Prior to 1945, the Supreme C ourt’s Eleventh Amendment juris­
prudence combined severity with mildness. On the one hand, during 
this period, the Court created and continually expanded the rule that 
state sovereign immunity bars suits against states without regard to 
the text of the Eleventh Am endment.101 It also looked askance at 
claims that a state had consented to suit in federal court.102 On the 
other hand, the Court tempered the rigors of immunity by recogniz­
ing waivers of a state’s immunity from suit without consent.101 In gen­
eral, the Court treated the defense of state sovereign immunity rather

99. See infra P art I I .B .
100. See infra Part I I .E .
101. See M onaco  v . M iss is s ip p i. 292 U .S . 313, 329-30 (1934) (ho ld ing  th a t im m un ity  app lie s 

to su its  aga in st a sta te  b y  a fo re ign  s ta ‘ ;, a lth o u gh  a fo re ign  s ta te  is no t a “c it izen  o r su b je c t o f"  
a fo re ign  s ta te); Ex parte N ew  Y o rk , 256 U .S . 490, 497 (1921) (ho ld in g  th a t im m un ity  app lie s to 
su its  in a dm ira lty  aga in st a s ta te , e ven  though the E le ven th  A m en dm en t re fe rs  o n ly  to  su its  in 
law  o r equ ity ) ; Sm ith  v. R eeve s , 178 U .S . 436,449 (1900) (ho ld in g  that im m un ity  app lie s to  su its  
aga in st sta te s by fe d e ra lly  ch a rte red  co rp o ra tio n s , e ven  though such  co rp o ra tio n s are ne ith e r 
c it iz e n s  o f any o the r sta te  no r c it izen s o r su b je c ts  o f a fo re ign s ta te); H ans v. L o u is ia n a , 134 U .S .
1. 20 (1890) (ho ld in g  th a t im m un ity  ba rs a su it aga in st a  sta te  b y  one o f its  own c itizen s , even  
though  the E le ven th  A m en dm en t covers su its  on ly  b y  c it izen s  o f  o th e r s te 'e s  o r b y  c it izen s o r 
su b je c ts  o f a fo re ign sta te).

102. See infra Part I I .A .  1.
103. See infra P art II.A .2 .
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like the defense of personal jurisdiction. The defense certainly existed 
and could lead to dismissal of a case, but the defendant had to assert 
the defense, and had to do so in a timely fashion. If the defense was 
not seasonably asserted, it was waived and could not be reasserted 
thereafter.

1. Consent Cases. In cases in which a state had allegedly con­
sented to suit against itself, the Supreme Court employed very strict, 
pro-state rules. Consent to suit, the Court held, was “altogether vol­
untary” on the part of a state, and a state was free to set conditions on 
any consent that it chose to give.1"  In particular, a state could consent 
to be sued in its own courts, but not in federal courts.105 Indeed, not 
only could a state give such a limited consent, but the Supreme Court 
held as early as 1900 that it was appropriate to read state consent 
statutes narrowly and interpret them to permit suit against the state 
only in its own courts, even when that restriction was not clearly 
specified.1"6 This rule has persisted.11"

Moreover, and perhaps most strikingly, the Court held that, be­
cause a state’s consent to suit was wholly voluntary, a state remained 
free to withdraw its consent, even after a suit against it had com­
menced in accordance with that consent. In Beers v. Arkansas,108 the 
plaintiff sued Arkansas in its own courts, as state law permitted, for 
failure to pay on state bonds.11” Subsequently, the state legislature en ­
acted a new statute providing that, in any such suit, the court should 
order that the original bonds be filed with the court, and, if they were 
not so filed, the case should be dismissed.110 The plaintiff, upon being

104. B ee rs v . A rkan sa s. 61 U .S . (20 How .) 527,529 (1858).
105. Reeves, 178 U.S . at 441.
106. Id.
107. C o ll. Sav. B a r k  v. F la . P repa id Postsecondary  Ednc . E xpen se  Bd., 527 U .S . 666, 676 

(1999); A ta scad e ro  State Hosp. v . Scan lon , 473 U .S . 234,241 (1985).
10& lleers, 61 U .S . (20 How .) a t 527.
109. Id. at 528.
110 Id. A rkan sa s's  requ irem en t was ju s t  one o f m any schem es used by sta te s to  a vo id  p a y ­

ing  bond  deb ts  th roughou t the n ine teen th  cen tu ry . Fo r exam p le , V irg in ia , a fte r  d e fa u lt in g  on its 
bond o b lig a tio n s , m anaged to ob ta in  new c re d it in  1871 b y  issu in g  bond s w ith  a s ta tu to ry  p rom ­
ise th a t the bond coupons, i f  past m a tu rn y , co u ld  oe used to pay any tax  ow ed to the s ta te . Then , 
in 1882, the s ta te  passed a new sta tu te  d ire c tin g  its  tax co lle c to rs  to  re fu se  to  accep t the coupons 
in paym ent o f taxes. P o index ter v . G reenhow  (Virginia Coupon Cases), 114 U .S . 269, 273-74 
(1885). O th e r s ta te s , in c lu d in g  M iss iss ipp i and  F lo r id a , s im p ly  rep ud ia ted  th e ir  deb ts . 
M a r g a r e t  G . M y e r s ,  a  F i n a n c i a l  H i s t o r y  o f  t h e  U n i t e d  S t a t e s  144 (1970). T h e  fru s ­
tra tion  o f sta te  bondho lde rs fo llow in g  P enn sy lvan ia 's rep ud ia tio n  o f its  deb ts in 1843 was e x ­
pressed in th is ace rb ic  le tte r to  the Morning Chronicle:
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ordered to file his bonds in accordance with the law, failed to do so, 
and his case was dismissed.111 The plaintiff took the case to the Su­
preme Court on the claim that Arkansas’s modification of its prior 
consent to be sued impaired the obligation of its contracts in violation 
of the Contracts Clause of the federal Constitution.112

The Supreme Court might have treated the case narrowly; it 
could have held that Arkansas had not withdrawn its consent to be 
sued but had merely regulated the procedures to be followed in a suit 
based on that consent. Instead, the Court announced a broad rule. It 
held that, inasmuch as a state’s consent to suit is voluntary, the state 
“may prescribe the terms and conditions on which it consents to be 
sued, and the manner in which the suit shall be conducted, and may 
withdraw its consent whenever it may suppose that justice to the pub­
lic requires it.’’113 The state’s consent to be sued was not, the Court 
held a contract subject to the Contracts Clause.114

The consent cases thus reflect a strongly pro-state rule. A state 
could consent to suit, or not, as it pleased; it could attach such condi­
tions to its consent as it thought appropriate; and it could withdraw its 
consent even after a suit against it had commenced.

2. Waiver Cases. Simultaneously with these consent cases, how­
ever, the Supreme Court decided cases evincing a quite different tra­
dition regarding waiver of a state’s immunity from suit without con­
sent. Unlike consent, such waiver did not have to occur expressly. It 
could arise by implication, and it could occur without regard to the in­
tent of the state or its officials. Moreover, a state’s waiver of sover­
eign immunity was irrevocable."5

[ I  n e ve r m eet a P enn sy lvan ian  at a London d in n e r ] w ith o u t fee lin g  a d isp o s itio n  to 
se ize  and d iv id e  h im — to  a llo t his b e a ve r to one su ffe re r  and his coa t to  ano the r— to 
app rop ria te  h is pocke t-handkerch ie f to  the orphan , and to com fo rt the w idow  w ith  
h is s i lv e r  w atch , B roadw ay  rings, and the London G u id e , wh ich he a lw ays ca rrie s in 
h is p ocke ts . H ow  such a man can se t h im se lf dow n a t an E n g lish  tab le  w ith o u t fe e lin g  
tha t he ow es tw o  o r th ree pounds to  e ve ry  man in com pany , I am a t a lo ss to  con ce ive .

H e s k e t h  P e a r s o n , T h e  Sm it h  o f  Sm it h s : b e in g  t h e  f i f e . W it  a n d  H u m o u r  o f  S y d n e y  
Sm it h  268(1977).

111. Beers. 61 U .S . (20 How .) at 529.
112 Id.
113. Id.
114. Id. a t 529-30.
115. See infra no tes 132-33 and accom pany ing tex t.
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The waiver cases began, as noted earlier, with Clark v. Bar- 
n a r d in which Rhode Island’s claim to money in the possession of a 
federal district court was held to constitute a waiver of any objection 
to the court’s power to determine that claim.117 Clark was a somewhat 
unusual case in that the state appeared not solely in the character of a 
defendant, but also as a party that had made an affirmative claim to a 
fund that was in a federal court’s possession.118 The Court might 
therefore have chosen to write a narrow opinion in Clark, establishing 
nothing more than the principle that when a state affirmatively in­
vokes the jurisdiction of a federal court, it necessarily consents to the 
court’s determination of the claim that the state has brought to it. 
Such a rule has, indeed, persisted in the bankruptcy area, where a 
s tate’s filing of a proof of claim acts as a waiver of any objection to 
the federal courts’ ability to rule on that claim, even if the ruling goes 
against the state.11'*

Notably, however, the Clark opinion contained broad language 
regarding waiver that would support a more general rule. The Court 
said:

The immunity from  suit belonging to a State, which is respected and 
protected by the Constitution within the limits of the judicial power 
of the United States, is a personal privilege which it may waive at 
pleasure; so that in a suit, otherwise well brought, in which a State 
had sufficient in terest to entitle it to become a party defendant, its 
appearance in a court of the United States would be a voluntary 
submission to its jurisdiction . . . .12°

Notwithstanding the particular circumstances presented by Clark, this 
language—directed specifically at cases in which a s ta te’s interest was 
as a defendant—suggested that the Court believed that a state waives 
its immunity not only by affirmatively invoking the jurisdiction of a 
federal court, but also by merely appearing in federal court in a case 
in which it has been summoned as an ordinary defendant.

Subsequent cases confirmed the rule implied by Clark's broad 
language. Gunter v. Atlantic Coast Line Railroad Co.121 concerned a

116. 108 U .S . 436 (1883).
117. Id. at 447-48.
118 Id. a t 447.
119. G a rd n e r v. N ew  Je rsey , 329 U .S . 565,573-75 (1947
120. Clark, 108 U .S . a t 447.
121. 200 U .S . 273(1906).
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tax exemption granted to a railroad by South Carolina.112 After the 
railroad and its successors had enjoyed the exemption for thirteen 
years, the state passed a new tax law, pursuant to which the treasurers 
of two counties within the s ite started taxing the railroad’s prop­
erty.123 The railroad sued the treasurers and claimed that the new law 
impaired the obligations of a contract between the state and the rail­
road company.12'1 The treasurers were represented in this litigation by 
the state attorney general.125 No issue of immunity was, apparently, 
raised in this litigation, which proceeded to the United States Su­
preme Court and was resolved in favor of the railroad.126

A nother twenty-five years passed, after which the state at­
tempted once again to tax the railroad.127 In subsequent litigation, the 
Supreme Court decided that the state was effectively a party to, and 
was therefore bound by the judgment in, the first case.12" Although 
noting that private parties may not sue a state without its consent, the 
Court observed that:

A lthough a State may not be sued without its consent, such immu­
nity is a privilege which may be waived, and hence where a State 
voluntarily becomes a party to a cause and submits its rights for ju ­
dicial determ ination, it will be bound thereby and cannot escape the 
result of its own voluntary act by invoking the prohibitions of the

129Eleventh Amendment.

The Gunter case made several noteworthy points. First, the 
Court distinguished a state’s consent to be sued from the subtly dif­
ferent concept of the state’s waiver of its immunity from suit without 
consent. The Court had jealously guarded the states’ right to limit the 
former,130 but here it said that the latter may occur when a state simply 
“voluntarily becomes a party to a cause and submits its rights for judi­
cial determination.”131 Moreover, the Court held such a waiver to be 
irrevocable: the state could not later invoke its immunity to “escape

12Z Id. a t 277.
123. Id.
124. Id at 278.
125. Id
126. 1 lum p h rc y  v. Pegues. 83 U .S . (16 W a ll.)  244,249 (1872).
127. Gunter. 200 U .S . at 279.
12a Id a t 289
129. Id a t 284 (c itin g  C la rk  v. B arna rd , 108 U .S . 436,447 (1883)).
130. See supra P art I I .A . I .
131. Gunter, 200 U .S . a t 284.
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the result of its own voluntary act.”132 The Court determined that the 
state attorney general, by virtue of his authority to litigate on behalf 
of the state, could effectively bind the state and waive the state’s im­
munity by failing to assert it in the initial litigation.133 Finally, and 
most important, Gunter extended the rule of Clark to the situation in 
which the state was an ordinary defendant and not the party invoking 
federal jurisdiction; even in such a case, the state’s voluntary appear­
ance would constitute a waiver of its immunity. Thus, although Gun­
ter was another slightly peculiar case (because immunity was waived 
in the first, separate suit), it applied a broad rule that states waive 
their immunity by simply failing to assert it.

Further developments confirmed the broad rule of waiver. Porto 
Rico v. Ramos'34 was a somewhat tangled case concerning title to real 
property. The plaintiff, Ramos, claiming to be the owner of certain 
real property, sued Eduardo Wood, who was holding the property as 
an estate administrator.135 Because Wood was an alien, Ramos sued in 
federal district court.'3'’ Wood asserted that the property had es­
cheated to Puerto Rico.137

Puerto Rico then appeared by its attorney general and sought 
time to determine whether it should be made a party defendant in the 
case.138 The case was continued, after which Puerto Rico again ap­
peared and claimed an interest in the action.13v The district court or­
dered Puerto Rico to be made a party defendant, and Ramos 
amended his complaint accordingly.1*' Puerto Rico then, however, 
demurred to the complaint on the ground of sovereign immunity.141 
The demurrer was overruled, and Ramos won at trial.142

The Supreme Court affirmed.143 Puerto Rico, it noted, was not 
the defendant in the beginning; it had voluntarily petitioned to be

132 id.
133. Id. a I 288.
134. 232 U .S . 627 (1914).
135. Id. a t 628.
136. Id.
137. Id. a t 628-29.
138. Id. a t 629.
139. Id.
140. Id.
141. Id. a t 630.
142 W a t  630-31.
143. Id. a t 633.
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made a defendant.144 The attorney general had taken time to consider 
this action, and had decided to intervene so as to be better able to 
look after Puerto Rico’s interests in the litigation.145 Having done so, 
Puerto Rico had consented to be a party to the case.14'1 Moreover, its 
consent was irrevocable. The Court explained, “ the immunity of sov­
ereignty from suit without its consent cannot be carried so far as to 
permit it to reverse the action invoked by it, and to come in and go 
out of court at its will, the other party having no right of resistance to 
either step.”147

Like Clark, Ramos shows the willingness of the Supreme Court 
to hold sovereign defendants to the consequences of their own litiga­
tion decisions. Puerto Rico challenged the court’s jurisdiction imme­
diately upon being made a defendant; nonetheless, the Court held 
that it could not first ask to be made a defendant and then challenge 
the court’s power over it. The case also evinces judicial concern for 
the interests of the private plaintiff. By observing that the sovereign 
cannot “come in and go out of court at its will, the o ther party having 
no right of resistance to either step,” the Court suggests that, notwith­
standing the sovereign character of the defendant, some regard must 
be given to the interests of the other party.

Although Ramos is yet another slightly unusual case in that the 
sovereign defendant itself sought to be made a party to the suit, the 
case represents an extension beyond Clark, because in Ramos, the 
sovereign intervened as a defendant, not as a claimant to a fund in the 
possession of the court. Moreover, Ramos continued the pattern of 
Clark and Gunter in that its language and reasoning were broad. The 
Court stated a strong pro-plaintiff rule that, without reference to the 
particular circumstances of the case, constricted the ability of sover­
eign defendants to assert sovereign immunity.

Moreover, once again, further developments showed the Court 
giving full effect to the broad language employed in the previous 
cases. The starkest example of this period’s jurisprudence came in 
Richardson v. Fajardo Sugar Co.,14* decided in 1916. In Richardson, 
the plaintiff, a corporation, sought a refund of an allegedly unlawful

144. Id at 631.
145. Id.
146 Id. at 632.
147. Id.
148. 241 U .S . 44 (1916).
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tax, which it had paid under protest to the treasurer of Puerto Rico.149 
The plaintiff sued the treasurer in federal court.150 The treasurer an­
swered the plaintiff’s complaint, and some other steps were also 
taken: the parties fixed a day for trial by stipulation, and the plaintiff 
filed an amended and supplemental complaint, which the defendant 
answered.131 Then, eight months after the action was first instituted, 
the defendant moved for dismissal on the ground of sovereign immu­
nity.152

The Supreme Court briskly denied the defendant’s assertion of 
immunity as untimely. Citing Ramos and Gunter, the Court simply 
said: “Whatever might have been the merit of [defendant’s] position 
if promptly asserted and adhered to, we hold . . .  that having solemnly 
appeared and taken the other steps above narrated, [defendant] could 
not thereafter deny the court’s jurisdiction.”133 The Court did not ap­
pear to believe that the case required any lengthy discussion.

Richardson unequivocally evinces a strongly pro-plaintiff rule of 
waiver. The case is simple and straightforward. It shows that, unlike 
the rules regarding consent to suit, the traditional rule regarding 
waivers of sovereign immunity strongly favored plaintiffs.

The defendant in Richardson appeared in the ordinary character 
of a defendant; he was not the one invoking the federal court’s juris­
diction. The defendant never expressly waived immunity or con­
sented to suit. The waiver of immunity arose only implicitly, from the 
defendant’s failure to assert immunity at the proper time. Moreover, 
the defendant did not wait very long before attempting to assert im­
munity. The assertion was made while the case was still in trial court 
and was, indeed, only a few months old and still in its pretrial stages. 
Notwithstanding all of these points, the Supreme Court held that the 
defendant had waited too long and that his implicit waiver of immu­
nity from suit was binding.154

149. Id. a l 46-47.
150. Id. al44,47.
151. Id. a t 47.
152 Id.
153. Id. (c ita tio n s om itte d ) .
154. O ne d e ta il rem a in s: in  Richardson, and in  Ramos as w e ll, the d e fendan t was Puerto  

R ico , w h ich  is a U n ite d  S ta tes te rr ito ry , no t a s ta te . S eve ra l in d ic a t io n s , how eve r, show  th a t the 
cases p ro v id e  the ru le  th a t w o u ld  have app lie d  to s ta te  de fen dan ts  in the s a n e  perio d . M o s t im ­
p o r ta n tly , the C o u r t’s op in ion s in  the tw o  cases m ake no re fe ren ce  to the te r r ito r ia l s ta tu s  o f 
P uerto  R ico . The op in io n s appear to  trea t the cases as in vo lv in g  gen e ra l ru le s  o f so ve re ig n  im ­
m un ity  th a t w o u ld  app ly  e q u a lly  to  the case o f a sta te  de fen dan t. M o reo ve r , a yea r be fo re  Ra­
mos, the C ourt had exp re ss ly  s ta te d  th a t P ue rto  R ico  " is  o f such  n a tu re  as to  com e w ith in  the
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Considered together, the Supreme Court’s early cases on waiver 
of state sovereign immunity reflected a very different, and much more 
pro-plaintiff, rule than its cases regarding state consent to suit. Even 
where a state never consented to suit, it could be held to have waived 
its immunity from suit without consent. Such waivers could arise im­
plicitly from a state’s conduct, including its mere failure to assert its 
immunity at the proper time. A  state could be bound by the actions of 
its litigation counsel. Finally, a state’s waiver of its immunity, once 
made in litigation, was irrevocable. These principles persisted until 
1945.155

B. Waiver Doctrine Constricted

The year 1945 witnessed a marked shift in the Supreme C ourt’s 
approach to waiver issues, which occurred :n the case of Ford Motor 
Co. v. Department o f Treasury o f Indiana Ford Motor Co. was in 
form quite similar to the Richardson case just discussed: it was an ac­
tion brought in federal court to recover an allegedly illegal tax col­
lected by state officials.157 The defendants were the state’s D epart­
ment of the Tieasury and three officials who together constituted the 
department’s board.15* The defendants, represented by the s ta te’s at­
torney general, defended the case on its merits throughout proceed­
ings in the trial and appellate courts. They made no mention of the is­
sue of sovereign immunity in either court.159 When the case reached

genera l ru le  exem p ting a go ve rnm en t so ve re ign  in its a ttr ib u te s  from  be in g  su e d  w ith o u t its con ­
sen t."  P o rto  R ico  v . R o sa ly , 227 U .S . 270,273 (1913). T h is  s ta tem en t suggests th a t the ru le s  for 
su its  aga in st P uerto  R ico  w o u ld  be the sam e as those fo r cases aga in st s ta te  sos ere igns. The 
C ourt c ite d  th is c- ;c in  Richardson, 241 U .S . a t 47, so it had no t fo rgo tten  a b o u t it. S im ila r ly , 
P uerto  R ico  is today trea ted  as a sta te fo r E le v en th  A m en dm en t purposes. See P .R . A q u e d u c t 
& Sewer A u th . v. M e tca lf &  E d dy , In c ., 506 U S. 139, 141-42 n . l  (1993) (a ssum in g  th is po in t 
arguendo); R am ire z  v. P .R . F ire  Serv ., 715 F.2d '>94, 697 (1st C ir . 1983) (ho ld in g  th a t the E le v ­
enth A m endm en t app lie s to P uerto  R ico  in a ll aspects). F in a lly , in  Richardson, the C o u r t re lie d  
upon Gunter, a case in vo lv in g  a sta te de fendan t. 241 U .S . at 47; see supra no tes 148-53 and a c ­
com pany ing tex t. The fa ir  in fe rence from  a ll these in d ica t io n s is th a t the h o ld in g s o f Richardson 
and Ramos w ou ld  app ly  to sta te  de fendan ts .

155. See H ill v . B lin d  In du s . & Servs. o f M d „  179 F.3d 754, 760 (9th C ir . 1999) C 'B cforc 
1945, it  was g en e ra lly  a cknow ledged  th a t a sta te  w a ive s its  E le v en th  A m en dm en t im m un ity  by 
lit ig a t in g  a case on the m erits w ithou t tim e ly  o b je c tin g  to  the fe d e ra l c o u rt’s  a sse r tio n  o f ju r i s ­
d ic tio n .’’), amended by 201 F.3d 1186 (9th C ir. 2000); The Sao V icen te  v . T ran sp o r tc s  M a rit im o s 
do  E s ta d o , 281 F. I l l ,  115 (2d C ir. 1922) ("The un de r ly in g  p r in c ip le  o f C la rk  v. B a rn a rd  has 
been  con s is ten t ly  fo llo w e d .’’), cert, dismissed, 260 U .S . 151 (1922).

156. 323 U .S . 459 (1945).
157. W a t  460-61.
158 Id. at 460.
159. Id. at 466-67.
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the Supreme Court, however, the defendants, for the first time, as­
serted that sovereign immunity barred the plaintiff’s suit.160 Possibly 
the defendant’s tardiness resulted from another shift in the Supreme 
C ourt’s sovereign immunity doctrines: it was only a year earlier, in 
the case of Great Northern Life Insurance Co. v. Read,161 that the Su­
preme Court had ruled that an action against state officials seeking a 
refund of wrongfully collected taxes constituted a suit against the 
state itself subject to the defense of sovereign immunity, rather than 
an action against officials subject to the rule of Ex parte Young.'1'1 
Therefore, it might not have occurred to the defendants to assert im­
munity from suit until after the appellate proceedings were already 
concluded.163 In any event, the defendants did not raise their immu­
nity until the case reached the last possible court.

The Supreme Court made several important rulings in favor of 
the defendants. First, it reiterated its holding from Read, that the suit, 
although naming individual defendants, was effectively a suit against 
the state of Indiana and subject to the rules of state sovereign immu­
nity.164 Second, the Court, relying on its earlier decision in Reeves, 
held that the state had not consented to be sued in federal court, even 
though a state statute authorized a refund action against the state 
treasury department “in any court of competent jurisdiction.”165 The 
Court held that the statute evinced the state’s consent only to suits in 
the state’s own courts.166

Finally, the Supreme Court determined that the defendants’ as­
sertion of immunity “was in time.”167 The defendants added a new 
wrinkle to the issue of waivers of state sovereign immunity: the issue 
of state law authority. Defense counsel conceded that their failure to 
assert immunity from suit in the lower courts constituted a waiver of 
immunity, but only if they were authorized by state law to make such

160. Id. a t 467.
161. 322 U .S . 47 (1944).
162 Id. at 53.
163. T h e  Read dec is io n  d id  not come un til one m onth a fte r  In d ian a  had a lre ady  p re va ile d  in 

the co u rt o f appea ls on the m erits o f Fo rd 's su it aga in st it. Id. a t 47; F o rd  M o to r Co . v . D ep 't o f 
T re a su ry . 141 F.2d 24,24,26 (7th C ir . 1944).

164. Ford Motor Co., 323 U .S . at 462-63.
165. Id. a t 465-66 (quo tin g  BURNS, IND. STAT. ANN. § 64-2602 (1943 R ep lacem en t)).
166. Id.
167. Id. at 467.
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a waiver.16'' They claimed that under the relevant state law they were 
not competent to waive the s ta te’s sovereign immunity.’69

The Supreme Court agreed. The Constitution of Indiana, the 
Court observed, provided that the state legislature might generally 
waive immunity for a class of cases, but expressly forbade it to waive 
immunity in a particular case or to pay damages to a particular claim­
ant.'™ From this provision, the Court inferred that the legislature 
would not, except by clear language, confer discretion on state execu­
tive or administrative officials to waive immunity in a particular 
case.171 Although ine state attorney general was generally authorized 
to represent the state in litigation, the state supreme court had con­
strued his powers strictly and had held that he did not have the broad 
authority of an attorney general at common law.177 Accordingly, the 
Court held that the defendants could not have effected a waiver of 
the state’s sovereign immunity.173

The Court’s holding represented a considerable departure from 
the waiver cases discussed in Part II.A.2. In none of the previous 
cases had the Court demanded that, before a court could find that a 
state had waived its sovereign immunity from suit, the court first in­
quire into the authority of the state’s attorneys to waive immunity as 
a matter of state law. To the contrary, in Gunter, the Court had held 
that the state attorney general’s appearance had waived the state’s 
sovereign immunity based simply on his general authority under state 
law to represent the state in litigation.174 In Ford Motor Co., the Court 
said that in Gunter, the state’s submission to the court was authorized 
by state statute, not by the unauthorized consent of an official.175 This 
argument, however, hardly seems like a persuasive distinction, inas­
much as the attorney general’s authority in both cases was simply the 
authority to represent the state in litigation. In one case this was held 
to be sufficient to bind the state to a waiver of immunity; in the other,

168. Id.
169. Id.
170. Id. at 468.
171. Id.
172 Id. at 468-69.
173. Id. at 469-70.
174. G u n te r  v . A l l .  C oast L in e  R .R . Co .. 200 U.S . 273,288 (1906).
175. Ford Motor Co., 323 U .S . at 469-70.
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it was not.17’’ The Court also dismissed Richardson with the cryptic ob­
servation that in that case “without consideration of any limitations 
on his powers, we held that the attorney general of Puerto Rico could 
waive its sovereign immunity.”177 The C ourt’s statement acknowl­
edges that it had previously recognized a waiver of sovereign immu­
nity based on the mere failure of counsel to assert the immunity sea­
sonably.

Ford Motor Co. thus tightened waiver doctrine considerably. A 
s tate’s counsel’s inadvertent—or even, apparently, advertent—failure 
to raise immunity could not waive state sovereign immunity unless 
state law authorized the counsel to waive. Most state attorneys gen­
eral have, of course, the power to represent the state in litigation, but 
few if any have express statutory authority to waive the s ta te’s sover­
eign immunity from suit.'™

176. T h e  C o u rt a lso  suggested  that Gunter had tu rn ed  on re s ju d ic a ta  p r in c ip le s . Id. Th is 
sugge stio n  at le a st had (he m erit o f po in ting  to  a rea l d is t in c tio n  be tw een  Gunter and Ford Mo­
tor Co., a lth o u gh  it  w as no t con sisten t w ith  the b road  w a ive r lan guage  used  in Gunter.

177. Id a 1469 n. 14.
178. See, e.g., id at 468:

[NoneJ o f the genera l o r  specific pow ers c o n fe n c d  by s ta tu te  on the In d ia n a  a tto rn ey  
g en e ra l to  appear and de fend action s b rough t aga in st the s ta te  o r its o f f ic ia ls  can be 
deem ed to con fe r on th a t o ffice r pow er to  con sen t to  su it aga in st the s ta te  in  courts 
when the sta te  has no t con sen ted to be sued .

See also M on tgom ery  v . M a ry land , 266 F.3d 334, 399 (4th C ir. 2001) (“ ‘ [TJ lie A tto rn e y  G en e ra l 
o f M a ry la n d  la ck s the au th o r ity  to w aive E le v e n th  A m en dm en t im m un ity  on b e h a lf o f the sta te 
and its  o f f ic ia ls ." ' (quo ting  Booth v. Maryland, 112 F.3d 139, 145 n.2 (4th C ir. 1997))), vacated, 
122 S. C t. 1958 (2002); L ap ides v. Bd . o f R egen ts o f the U n iv . Sys., 251 F.3d 1372, 1375 (11th 
C ir . 2001) (con c lud in g  th a t “ the A tto rn e y  G en e ra l o f  the S ta te o f G eo rg ia  la ck s the s ta tu to ry  
a u th o r ity  to w a ive  the S ta te 's E le ven th  A m en dm en t im m un ity ”), rev'd on other grounds, 535 
U .S . 613. 624 (2002); San tee S ioux T ribe  v . N eb ra ska , 121 F.3d 427, 432 (8th C ir . 1997) (“The 
T r ib e  has fa ile d  to  dem on stra te  that w a ive r o f the S ta te 's E le v en th  A m en dm en t im m un ity  is 
w ith in  the a u th o r ity  o f N eb ra sk a ’s a tto rn ey  g en e ra l.”); E s ta te  o f P o rte r v . I l l in o is , 36 F.3d 684, 
691 (7th C ir . 1994) ( "A s  I l l in o is  law  now  stand s, the A tto rn e y  G en e ra l is not a u th o r ize d  to 
w a ive  I l l in o is ’ E le ven th  A m endm en t im m un ity ." ); D agn a ll v . G egenhe im er , 645 F.2d 2, 3 (5th 
C ir . 1981) ("L o u is ian a  law  does not c le a r ly  g ive  a tto rn eys fo r the S tate a u th o r ity  to  w a ive  its 
e le ven th  am endm en t im m un ity ."); T a y lo r  v. Perin i, 503 F.2d 899, 905 (6th C ir. 1974) (W e ick , J., 
con cu rring ) (“T h e  A tto rn e y  G enera l o f O h io  had no pow er o r a u th o r ity  to w a ive  so ve re ig n  im ­
m un ity  o f e ith e r  the S ta te o r its o ffice rs and a g e n t . . . . " ) ,  vacated, 421 U .S . 982, 982-83 (1975); 
M a llo n  v. C ity  o f Long B each , 1' C a l. R p tr. 15, 22 (C a l. C t. A pp . 1961) (“A t b a r there was no 
ev id en ce  th a t any a u th o r ity  had been con fe rred  on the a tto rn ey  gen e ra l to w a ive  the s ta te ’s 
r ig h t o f im m un ity .”); D ep ’t o f Pub. Safe ty v. G rea t Sou thw est W arehouses , In c ., 352 S.W .2d 493, 
495 (Tex . C iv . A pp . 1961) (no ting that the T exa s A tto rn e y  G en e ra l is  "w ith o u t le g a l pow er or 
a u th o r ity  to w a ive  the r ig h t o f the S tate to  im m un ity ” ). But see M A S K A  STAT. § 44.23.020(c) 
(M ich ie  2002) (g iv in g  A la s k a ’s A tto rn ey  G en e ra l pow er, exp ir in g  Jan ua ry  1, 1999, to  w a ive  the 
s la te ’s E le v e n th  A m endm en t im m un ity  in a ve ry  lim ite d  cla ss o f cases).
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M oreover, the Court expanded the holding of Ford Motor Co. 
even further with its later decision in Edelrnan v. Jordan.™ The case is 
known principally for its holding that the “officer suit fiction” of Ex 
parte Young is limited to cases in which the plaintiff seeks prospec­
tive, injunctive relief and cannot be applied to cases seeking retroa - 
tive m onetary damages.1*’ The case also, however, almost casually, ef­
fected a significant extension of Ford Motor Co.

Edelman was a class a tion challenge to the adm inistration of the 
Aid to the Aged, Blind, or Disabled (A A B D ) program  by Illinois.181 
Like many welfare programs, A A B D  was a combined federal-state 
program  that was administered largely by state officials and partially 
funded by the federal governm ent.183 Plaintiffs sued the state officials 
administering the program in Illinois and asserted that the s ta te ’s im­
plem entation of the program violated federal law in various re­
spects.183 The district court agreed with the plaintiffs. It ordered the 
defendants to administer the program  properly in the future and to 
pay benefits it had wrongfully denied in the past.184

O n appeal, the defendants, for the first time, asserted sovereign 
immunity from suit.18' The Supreme Court held that the defendants 
could raise immunity on appeal for the first tim e .186 Quoting Ford 
Motor Co., the Court simply observed that “ it has been well settled 
since the decision in Ford Motor Co. v. Department o f Treasury, . . .  
that the Eleventh Am endm ent defense sufficiently partakes of the na­
ture of a jurisdictional bar so that it need not be raised in the trial 
court.”187

As the above discussion suggests, the C ourt’s statem ent is not a 
fully accurate rendering of Ford Motor Co. It is true that, in Ford 
Motor Co., the Court made the following broad statem ent: “The 
Eleventh Am endm ent declares a policy and sets forth an explicit limi­
tation on federal judicial power of such compelling force that this 
Court will consider the issue arising under this Am endm ent in this

179. 415 U .S . 651 (1974).
180. Id a l 664-71.
181. Id. at 653.
182. Id.
1S3. Id.
184 Id. at 656.
185. Id a l 657-58,677.
186. Wat 677-78.
1S7. Id.


