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Most real estate licensees in Alaska are independent contractors. They are licensed under a
broker because that is state law, but they operate their individual business as "independent

contractors.”

In the real world, this means that these licensees do not receive a wage, salary or benefits. They
control aiui decide what days and hours they will work in order to achieve the goals they set for

themselves.

Business expenses paid by the licensee include: licensing fees, continuing

education, advertising, long-distance phone calls, and business insurance on their vehicles. They
often pay for their own computer, printer, and otlvr office equipment, and create and pay for
their own individual websites. Independent Contractors pay quarterly estimated income tax and
pay, not only for their own social security taxes, but that portion of the social security tax that an

employer would normally pay.

In short, real estate licensees o’ rate an independent business within a business. For these
reasons, it is an unnecessary financial hardship and inappropriate for the business owner to pay

workers compensation for these independent contractors.

In fact, the Federal Government IRS recognizes qualified real estate licensees as independent

contractors and the state should likewise.

Your support of this bill is respect fully requested.
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FISCAL NOTE

STATE OF ALASKA
2006 LEGISLATIVE SESSION

Rc vision Date/Time (Note if correction):

Til e No Workers' Comp for Real Estate Licensee

Snonsor
Requester

Lynn. Rokeberg
Labor & Commerce

Expenditures/Revenues

Fiscal Note Number: 1

Bill Version: CSHB 409(L&C)
(H) Publish Date: 3/1/06

Dept. Affected: Commerce

RDU
Component

Component No. 2360

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Lar.d & Structures

Grants ft Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF'/Program Receipts

1037 GF/Mcntal Health

1156 Receipt Supported Services
TOTAL

Estimate of any current year (FY2006) cost:

FY 2007

0.0

0.0

0.0

FY 2008

FY 2009 FY 2010 FY 2011

0.0 0.0 0.0 0.0

0.0 0.0 0.0 | 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

0.0

Mark this box (X) if fundina for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a Lvporatu pago ifnecRsary)

This legislation excludes real estate licensees from workers' compensation coverage.

operations of the division.

Prepared by:
Division Corporations and Licensing

Approved by: William C Noll. Commissioner

Agency

Kalhenno Mason, Administrative Manager

Coro, Bus & Prof Licensing (117)
Corp. Bus & Prof Licensinq

FY 2012

0.0

0.0

0.0

I does not impact the

Phone (907) m166-2572
Date/Timo 2/24/0G 5:17 PM

Date 2/24/2006

Commerce, Community, and Economic Development
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FISCAL NOTE

STATIC OF ALASKA Fiscal Note Number: 2
2006 LEGISLATIVE SESSION Bill Version: _~~~~~ CSHB409(L&C)
(H) Publish Date: 3/1/06

Revision Dale/Time (Note if correction): Department: Labor and Workforce Development
Title: No Workers' Compensation For Real Estate RDU: Workers' Compensation

Licensee Component: Workers' Compensation
Sponsor: Representative Lynn
Requester: House L&C Component Number: 344
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted b e lo w .
OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2006) cost: None
Mark this box (X) if funding for this bill is included in the Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

There is no anticipated fiscal impact to the department as a result of this legislation.

Phone: 4G5-6059

Prepared by: Paul F. Lisankie, Director
Date/Time: 2/23/0G 12:01 PM

Division: Workers' Compensation
Approved by: Greg O'Claray, Commissioner Dale: 2/23/200C
Agency: Department of Labor and Worklorco Development

wr/.titisovni Page 1of 1



'RANK H. MURKOWSKI, GOVERNOR

u Lr>1In\w \\\ rn
Department Of Labor and Workforce Development Fﬂr?éa%oﬁﬁlslaggoz-1149

Phone; (]907)465-2700
Fax: (907)465-2784

OFFICE OF THE COMMISSIONER

February 7, 2006

The Honorable Thomas Anderson, Chair
House Labor and Commerce Committee
State Capitol, Room

Juneau, Alaska 99801-1182

Dear Chairman Anderson:

My staff and | have reviewed the provisions of MB 409 currently before
your committee. As you know HB 409 would amend AS 23.30.230 to
specifically exempt certain real estate professionals from workers’
compensation coverage. The exemption is limited to professionals licensed
(under the provisions of AS 08.88.161) as real estate brokers, associate real
estate brokers, or real estate salespersons. In order for the exemption to
apply those licensed professionals will have to be working under a written
employment contract that provides they will not be treated as “employees”
for cither workers’ compensation or federal income taxation purposes. As
well, their pay will have to be directly related to sales or output rather than

hours worked.

As workers’ compensation benefits arc a vital part of our social safely
net, | usually speak against new exemptions from the Workers’
Compensation Act. However, it is only fair to acknowledge that much of the
real estate sales industry has consistently chosen to organize in ways that
already allow licensed professionals to work without workers’ compensation
coverage. Those organizations include sole proprietorships, partnerships,
limited liability companies, corporations whose officers waive workers’
compensation coverage, and properly established “independent contractor”
relationships. Unfortunately, a definitive determination whether an
independent contractor relationship has been properly established can only
be obtained on a casc-by-casc basis from the Workers’ Compensation Board
after an injury. That leads to uncertainty, frequent disagreements about the
employer’s insurance coverage and premiums, and considerable frustration
throughout the il estate sales industry.

There is no easy way to remove that general uncertainty because il
arises from the need to apply a fact-specific, twelve-point "relative nature of



Representative Tom Anderson Page 2 February 7, 2006

the work" test developed by the Alaska Supreme Court to define the
"independent contractor” relationship. In light of that fact. | support the
focused exemption for licensed real estate professionals contained in MB 409
in order to relieve the current unacceptably uncertain situation.

Thank you for the opportunity to address this legislation.

Sincerdy

Greg Q'Claray
Commissioner
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Nancy Manly

From: Mark Korting [markkorting@remax.net]
Sent; Monday, February 06, 2006 5:51 PM
To: Rep. Bob Lynn

Subject: Thank you Bob...

Follow Up Flag: Follow up
Flag Status:  Yellow

Represenlative Lynn, (Bab)

| am sending you a COPV of an email I will be sending to all the Representatives on the Labor & Commerce
Committee "I'have only sent this to you and Rep. Tom Anderson so far. Any comments?

Dear Representative

A bill sponsored by Rep. Bob Lynn will be headed toward your Labor € Commerce Committee soon. The Bill is
HB 409. | support this billand would encourage you to do the same. ['ve been f|é;ht|ng this issue for years and
there was a time, not all that long ago, when real estate licensees were exempted from Workers Compensation
Insurance as we were considered "independent contractors" by insurers as well as the Board. We would like the
option to be able to have, or not have, coverage for our independent contractors. They could also purchase

coverage for themselves if they chose to do so. . ,
We, real estate licensees, have been, and still are, considered by the Internal Revenue Service to be

acting as independent contractors. Ourlicensees here at RE/MAX Properties, Inc. execute a very complete and
thorough 11 page Independent Contractor Agreement and R/]a/! for all their services. |'have owned and operated
this business since 1980 1also have the franchise for RE/MAX offices throughout the State. _ _

| would be glad to answer any questions you may have and may be able to testify in person a little later in

the session
Also. | vsould like to take a moment to "Thank you for servingl |appreciate all you sacrifice to try to make Alaska
a better place to live.

Thank you Tom. foryour attention to this matter. | don'task for much and try to ask for things that seem
reasonable. There are alot of complicated issues here in the Workers Comp Statutes

morkkortingS'remax.net 907.276.2761
brokor-ownor, RE/MAX properties, inc.
regional owner. RE/MAX ol alaska, inc.
HOW 38lh Avo Anchorage. AK 99503

2 7 2<)Uh
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Employee or Contractor?
L. B i Search Only 2005
"T he Definition Is CTi:msin>~ Again!" Ta* Year Into

Moinc.- >Authors Row >Groin P Hicks. CPA » Employee or Contractor?7

€* by Greta P Hicks, CPA | 0
Search Entire Site

“For nearly 20 years the IRS has been prohibited by law from [ E3
issuing any guidance rega'dmg employment tax status,’ Advanced Search
Commissioner Richards said In 1586 and in 1595 when this
author attended the White House Conference on Small rimii'ril a, i .
Business, the employee versus contractor issue was discussed
at length by irate businesses owners It appears that the IRS has
at last heard our complaint In a March 18 announcement IRS
Commissioner Richardson stated 'People have complaneo
about the uncertainty that resu.'ts from worker classificat on
under the (20) common law standardrs), yet we (the IRS) are
prohibited from issuing guidance that is more up to date |
be. eve that these initiatives we ire announcing today w.ll help
ease some pressures that both ne business community a™o the
IRS face™
The IRS announced on March '5 1955 that the, are suspending employee-independent
contractors auihts for the next few months amd they have developed new aud t training
manuals and employment tax a,.dd gu.deimc-s Also included in this announcement is a "let s
ma*.e a deal" settlement offer
Whether a worker is defmed as an employee or independent contractor is a matter of a
complex set of 20 common taw factors plus interpret.!! ons by numerous court cases Baer n|
the ate 70 s the courts and IRS atlit teams were overwhe.med with mountams of audits
re'atcd to trio definition of an emp oyee A cry wen? from businesses to Capital Hill and
Corgress passed Section 520 of mo Revenue Act of 1576 Companies received a brief
repneve from employment tax aud ts until the late 80 s and early 90s when the IRS began re-
attack'ng tf e employee versus cdrvyrrto* issue Now with the iRS audt teams aaam being i
a ouagrn re over the issue the IRS r;u taken the initiative to more clearly pcOtb employee
a'xj to offer those businesses a'reaoy under audit an arc-matae to bankruptcy
The most recent suspension of employee versus con|'a:tof audits is to given the IRS time tc
train auditors m 'le'd on the new manual procedure related to wcfftel rec-ass Icition The
ha "mmg matera s will 'ecus or; de'” 'ig an employee b, determini'g the control the company
has over the workers The r ate' a ad'scuss the control facto's under the 20 common u.v
standards and guides aud 'ors in determining which of those 20 f.liters are relevant |he IRS
defines control us

Anyone who perfcrns se'ViCOO is an employee | you as an emp uyor can

control what w i be dine and how it will be done 1hs ISso even when you dive

the emp'Oyee heedcm of action What matters is that you have me jotjal r ght to

centre the method arj result of the serv COS
A adpt copy o‘ the new manual on worker re, 'assif'cahon can be cNd n»?y W J Wrile Dean
IRS School of Taxation CD TX 2221 S Clark St Arlington VA 22252
Safe-Marbor Rules
Sect on 530 Of the Revenue Act cf ?57H proHb ted the IRS by law from issuing ,iny gu banco
regarding emp'oyment ti » status and proposed scvc-rai safe harbor rules for companies w»o

I 12 2infi

http wwu lliH.TcicJLVIN AulliutvKew (irclal lick*- cmplev cccntt litml



Employee or Contractor? "The Definition Is Changing—Again!"

Itttp

were under employment tax audits Roughly Section 530 passed by Congress in 1978 said,

"IRS lay off until we (Congress) defines an employee " Here 18 years later Congress has not

define employee and has prohibited the IRS from issuing any regulations on the subject

Over the years, the IRS interpretation of the "safe-harbor rules" has gone from liberal to
conservative In 1979 and 1980 on most employment tax audits, the IRS allowed company s
to fall under the safe-harbor rules But during the era of the "no new taxes,"” the IRS began a
ultra conservative interpretation of Section 530 and itwas near impossible for any company
under IRS employment tax audit to claim the safety of Section 530

On March 18 the IRS announced that they are establishing new procedures that will ensure
that auditors properly apply the taxpayer relief provisions under Section 530 of the Revenue
Act of 1578 The new policy on application of the safe-harbor rules will be more liberal and
allow more companies to rely upon Section 530 safe havens

Let s Make A Deal

The most significant aspects of the March 18 announcement details the two new expedited
procedures for companies whose existing worker classifications are being questioned by the

IRS

First the IRS is establishing new procedures under an optional classification settlement
program that will allow companies and auditors to resolve contractor versus employee issues

earl er in the audit process

For examp'e companies that filed Form 1099, Information Returns but failed to meet the
other two requirements under Section 530 safe-harbo' rules, could reclassify their workers to
employees prospectiveiy and pay only a specified lax assessment not exceeding one year s
lafc My The amount of the assessment would depend on the extent to which the company has

satisfied the safe-haroor requirements under Section 530

Secondly e IRS has expanded procedures deve'oped last year to allow compan es to. at
theT opt on to appeal employee versus contractor issues to the IRS Appeals function even

wi*kj an audit is m progress Tn s procedure which is a part of the taxpayer rights initiatives

the IRS announced earlier ths year is designed to resolve employee versus contractor issues

ear ¢+ in the audit process

Time Lme

On Mjrch 5 1996 tin? IRS began a two year lest period of the classif'‘cat cn settlement
program A one years test ol me eady referral to Appeals procedi/es hogms on March 18

*955

During the suspension of the employee versus independent contractors audits the IRS will be
training field office personnel on the new exred.ted procedures fcr companies currently under
aud' 7* author believes that the because the training has not been budgeted for during me
current fisca' .ear trie ‘aming wll not take place until after October 1. 199<j the beginning of
the next <seal year s budget fhe effect of budget constraints will be to put on hold any
existing aud ts or appea’'s unti! after the train ng of f.eid personnel The date of the training will
Vjry acrpSS t£(7 com ty depending upun other budgetary demands of local offices

Bottom | me

Unoc-r tins row poi'C/ the IRS w !waive much of the Lack taxes it asserts that companies
been com stentin how they ciasj fy their workers the

owe For many companies tna' h.no
lhis policy ,

IRP win let them to sh ft !'c employee status without pena‘hes lor pnor yea's
ccns stent w Ih otr>or recent poi'Cy changes which tocus on future compliance o.r companies
i.tther than concentrating heavily of punishment for past nor compliance with the laws

Although not a so'uton 'c evC'y ccmp.iny itis a beginning step to settlement

For More Informatori

uul\\l diiidcled (.Dm yjm!tuij?2ls'i>\\ iiici.illiJ.s cmpleU‘'eaM ) litml
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By Holmes F Crouch

S* Stand Up
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By Frederick W D.uly

j Tax Savvy
for Small
Business
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By Frederick W Daily
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I mployee or Contractor? "The Dellnition Is Changing—Again!" Page 3ol

Call the IRS at 1-800-TAX-FORM ana ask for Publicalion 937, Business Reporting, and ft-
Form SS-8, Information for Use in Determining Whether a Worker is an Employee for Federal
Employment Taxes and Income Tax Withholding The purpose of the SS-8 is for workers and
companies to answer the questions, mail the SS-8 to their Service Center, and receive back a
Private Letter Ruling from the IRS on the status of the company's worker(s) Do not take
these questions lightly Secure a copy of the SS-8 for yourself The questions are worded in
such a way that most all workers are employees Occasionally, the IRS Revenue Officers
requests that companies complete SS-8 Professional tax advise should be sought before

submitting this or other forms to the IRS

Who Is An Employee?

The IRS Definition

The Internal Revenue Service uses these criteria to determine whether an individual is an
employee or an independent contractor The worker is an employee if

You or your representative tells the worker where when, and how to work
= You tram the worker

« The business performance depends on the worker

< The worker has a continuing relationship with the company

= The worker's services must be personally rendered by the him her

- You set the worker s work hours

The worker works on the employer spremises

You are paia by the hour, weeks or month

- You furnish tools and materials

You can fire the worker without violating a contract

< The worker has a right to quit without incurring a liability

The worker does not offer the worker's services to the pubte atlarge

The worker has no opportunity for profit or loss as a resultcf tne worker's service
< The worker has no significant investment in the business

< You require the worker to submit oral or written reports

< The worker is a corporate officer

(]

(]

Section 530 Sale Harbor Rules
Section 530 provides certain safe-harbor rules If you could fail under these safe-harbor rules,
'he IRS could not re-define the worxc-r as a emp'oyee in general if the

< company treated m njividuais consistently as a ccnt'ucior and the
company was in full compliance ty filing all required forms sue*’ as Form 1C59 and if

the
company could rely on one of three basis for their p actice of carrying the worker ns a

controcto’
Juaioal precedent (A court case in the company's favor)
o0 Past IRS Audit (A past (RS audit determine the worker to be a contractor)
Industry Pract'ce (There is a ang.standing recoyncod practice of treating such

workers as contract)

then the IRS could not change the status of the worker to employee

TO Common Law Factors

’ Instructions

2 Training

3 Integration

< Service rendered rnrsonally

http wuw micleleJ cum AutbuHRim lirct.illicks employeccun html I IT 3(HKi



hinpiovee or Contractor? " I'nc Definition Is Changing—Again!"

hitI'

5 Hiring, supervising, and paying assistants
6 Continuing relationship

/  Set hours of work

6  Full-time work required

9 Doing work on business owner's premises
O  Accomplishing work in certain order or sequence
11 Submission of oral or written reports

12 Method of payment

13 Paymenl of business or traveling expenses
14 Furnishing tools and equipment

15 Significant investment

16  Realization of profit or loss

17 Work for one entity at a time

18 Offer their services to the general public

19 R'ght to discharge

20 Right to terminate

Previous Article | Next Article

List of Articles by Grefa P Hicks. CPA

GRETA P HICKS CPA and former IRS manager, concentrates in solutions to IRS problems
and advises business and tax professional on IRS policies and procedures Ms Hicks is owner
of TAX SOLUTIONS Inc .acompany providing educat onai materials and programs on
solutions to IRS problems and is a nationally known speaker and writer on solutions to IRS
oroMems To arrange for consultation contact gretahickscpa@yahoo com Greta's twrr.] site

nttp "www gretahicks ccm

Greta P Hick; CPA Mam | Authors Row Mam |Home

vuut undckd Lt'm XutllrsKou tirct.il lickwcinplo\eecon htinl

Page 4 of 4

| 2106



DEr\uimi\ini

T KKi

\'si Kx ¢ Im

Lt\ o\

I<i Vi Vit Sik\Vi(ik

Independent Contractor or Employee?

|

Shcnos 530 prov iiSi-s
m simssi swmi
Khl.IH- 1ROM I I IH P. M.
liMt'l OXMI NI I\\

out if;.\iiii\s ii rj.HIl iis

KI Ol IH MI Ms Mil MM.

jEwa't'nenl t I1* Tu'hwW
infernal Revenue Service
Put'Oi-on tR7ti il 9i»)

CaMotj li

Section 530 Relief ReOuikements

our business has been
selected for an employment
lax examination to
determine whether you correctly
treated certain workers as indepen-
dent contractors. |lowever. you
will not owe employment taxes
for these workers, if you meet the
relief requirements described
below. If you do not meet these
relief requirements, the IRS
will need to determine whether
the workers ait* independent
contractors or employees and
whether you owe employment
taxes for those workers.

Section 530 Relief Requirements:
To receive relief, you must meet all
three of the following requirements:

I. Kcnsoiutlilc IEtsis

I:iist. von had a reasonable basis
for not treating the workers as
employees To establish that you
had a reasonable basis for not
treating the workers .is employees,
you can show that

=You reasonably relied on aconn
case about Federal taxes or a
ruling issued to you by the IRS,

or

= Your business was audited by
the IRS at a tune when you
(rented similar woikcrs.it
independent conli.u tors and the
IRS did not icvlasxily those
workers as employees, or

< You treated the workers as
independent contractors because
you knew that was how a signifi-
cant segment of your industry-
treated similar workers; or

« You relied on some other
reasonable basis. For example,
you relied on the advice of a
business law yer or accountant
who knew the facts about
your business.

If you did not have a icasonable
basis tor treating the woikers as
independent contractors, you do
not meet the relief requirements

JI. Suhsttintiv ¢ Consistency

In addition, you (andany predecessor
business) must have Heated the
workers, and any similar workers,

as independent contractors. If you
treated similar workers as employees,
this relief provision is not available.

111. Reporting ( insistency

Finally, you must have filed Form
I0'D-MISC for each worker,

unless the worker earned less than
Sbtid. Relief is not available lor

any ye.u you did not tile the
required Forms IOPO-MISC. It you
tiled the required for ms IOW-MISC
tor some workers, but not for olheis.
relict is not available tor the workers
lor whom you did not tile Forms
IOW-MISC

//re /AW cuiwinri will an.ww/ urn
i/iirMion.s m may have about iota
ehyihiht\ for thi\ relief.



Licensed Real Estate Agents - Real Estate Tax Tips Page | of |

Jicensed Real Estate Agents - Real Estate Tax Tips

Most real estate professionals operate lheir business as a sole proprietorship This means
lhal you are not someone's employee, you haven't formed a partnership with anyone, and

you have not incorporated your business

Statutory Nonemployecs

Licensed real estate agenis are statutory nonemployees and are treated as self-employed for
all Federal lax purposes, including income and employment taxes, if

= Substantially all payments for their services as real estate agents are directly related
to sales or other output, ralher than to the number of hours worked

= Their services are performed under a written contract providing that they will not be
treated as employees for Federal lax purposes

This category includes individuals engaged in appraisal activities for real estate sales if they
earn income based on sales or other output

Additional Resources

Publication 15-A. Employer's Supplemental Tax Guide (Supplement to Circular E. Employer's
Tax Guide Publication 15)

'Wifc.00 Imiil i i: :titm
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IrviepcnAini Ccnavaors in Real Estau: A GuuU for Ride Vumopmvni 2

Statutory
Independent Contractor

(Non-Employee)

Due in part to the difficulty that frequently di0S€ In the application of the
20 factors by the Internal Revenue Service, in 1982, under the Tax Equity
and Fiscal Responsibility Act (TEFRA), Congress created a new category
of Independent contractor for federal tax purposes known as a "statutory
non‘craployee” or "statutory independent contractor.” It Is contained in
Section 3508 of the Internal Revenue Code.

In order to qualify as a statutory independent contractor, the following
three criteria must be tnec

1 Hie sales associate must be a licensed real eirate agent.

2. Substantially all of the sales associate’s lemuneranon for the services
performed as a real esrate agent must be directly related to sales or other
output rather than to the number of hours worked.

3. A written agreement must exist between the sales associate and the
pcrscn for whom he or she works, which agreement must prov ide thar
chti filler associate will not be treated as an employee with respect to

such services for federal tax purposes.

This three-part test Is far less complicated than the application of multi-
ple factors under the common law.

Licensure

Tire licensure requirement ahould be easily satisfied by all real estate sales-
people in view of the license law requirements In all states, tcrritoriei, and
(he Diitrurt of Columbia.
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Full Text, as Amended

Section 530
Revenue Act of 1978

Controversies Involving Whether Individuals are Employees
for Purposes of Employment Taxes

Section 530 Table of Contents

(@) leimination ol't’crinin Employment Tax Liability.

(.h) Prohibition Against Regulation?, and Rulings on Fmplo\ meal Statu*',
i.cj Definition™

id) Exception.

(e) Special Rules | or Application of Section.

Section 530 ofthe Peveuue.Ut of /9~S, 26 | "S.C’.L See. 3-101 note, Pub /. 95-
6(H). as iinwtub'll In Pub I. 96-16"' See 9tVj, Dee 29. J9~9, 93 Sun 12"v
Pub L 96-2-11. See 1. Dec J'. DMm. 91Slot 320-1. Pub 1 9'-2-tS /Tax
p.ijuily ami /mheal h'esfittnsibihry Acl of J9S2J. title 11 See 269(e)(1). t2). 96
Slat 532. Pub 1 99-51-1. See 2. title X 111 See r()6,a). (Jet 22. 19S6. Hit)
Slat 2095. 2~Sl. Pub 1 10-I-1.SS [Small liusutess Job Protection .-let of 1996/

See 1122, .luyust 20. 1996 jumules that
(a) Termination of Certain Kmployment Tax Liability. |Top]|

(1) In general.
- 1'-

(A) Ibi purposes of employment taxes, the taxpayer did not treat an indiudual as
an employee lor any period, and

(H) in the case ol periods alter December 31, 107S, all Federal tax returns

http wuw uoikersl.itus com 53Qte.\t Ittml
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[.C. Law — Section 530 Full Text, as amended Page 2 of 5
(including information returns) required to be filed by the taxpayer with respect
to such individual for such period arc filed on a basis consistent with the
taxpayer's treatment of such individual as not being an employee,

t
then, for purposes of applying such taxes for such period with respect to the taxpayer, the
individual shall be deemed not to be an employee unless the taxpayer had no reasonable

basis for not treating such individual as an employee.

(2) Statutory standards providing one method of satisfying the requirements of
paragraph (1).

- For purposes of paragraph (1). a taxpayer shall in any case be treated as having a
reasonable basis for not treating an individual as an employee for a period if the taxpayer's
treatment of such individual for such period was in reasonable reliance on any of the

following:

(A) judicial precedent, published rulings, technical advice with rcspeci to the
taxpayer, or a letter ruling to the taxpayer;

(It) a past Internal Revenue Sen ice audit olThc taxpayer in which there was no
assessment attributable to the treatment (for employ menl tax purposes) of the
indiv iduals holding positions substantially similar to the position held by this

individual; or

((") long-standing recognized practice of a significant segment of the industry in
which such individual was engaged.

(3) Consistency required in the case of prior tax treatment.

- Paragraph ( I) shall not apply with respect to the treatment of any individual lor
employment tax purposes for any period ending after December 31, 197S. if die taxpuvcr (or
a predecessor) has treated any individual holding a substantially similar position as an
emplovce for purposes of the emplovmcni taxes for an\ period beginning alter December 31.

w

(4) Refund or credit of overpayment.

- It refund or credit ol any overpayment of an employment tax resulting from the application
of paragraph (| =is not bailed on the date of the enactment ol this Act (Nov. 6. 197S) by any
law or rule ol law. the period lor lilmg a claim lor refund or credit of such o\cipay mcnt (to
the extent attributable to the application ol paragraph (1)) shall not expire before die date |
year alter the date ol the enactment ol this Act (\'o\. (= NTS)

(1)) Prohibition Against Regulations and Rulings on Kmplovinenl Status.

| Top|

- No regulation or Revenue Ruling shall be published mi or after the date of the enactment ol this Act
»Nov (). 1978) and bclore the ellcctivc dale ol any law heiealter enacted clatily in”the employment
=—talus ol individual?, lor purposes of the employment taxes by the Depaitment ol the | roustin' (including
the Internal Revenue Setvice) with respect to the employment status ol any individual for purposes of the

employ ment taxes

http wwu vvoik.erst.itus com 53<)iext litml i i nti(t



I.L. Law — Section 530 Full Text, as amended Page 3off

‘(c) Definitions. [Top]

- For purposes of this section -

t

(1) Employment lax. - The term '‘employment tax' means any tax imposed by subtitle C of
the Internal Revenue Code of 1986 (formerly I.R.C. 1954, section 3101 ct scqg. of this title).

(2) Employment status. - The term ‘employment status’' means the status of an individual,
under the usual common law rules applicable in determining'the employer-employee
relationship, as an employee or as an independent contractor (or other individual who is not

an employee).

(d) Exception. |Top]

- This section shall not apply in the case of an individual who, pursuant to an arrangement between the
taxpayer and another person, provides services for such other person as an engineer, designer, drafter,
computer programmer, systems analyst, or other similarl\ skilled worker engaged in a similar line of

work.
(c) Special Rules For Application of Section. [Top]

(1) NOTICE OF AVAILABILITY OF SECTION

- An officer or employee of the Internal Revenue Service shall, before or at the
commencement of any audit inquiry relating to the employment status of one or more
individuals who perform services for the taxpayer, provide the taxpay er with a written notice

of the provisions of this section.

(2)JU LES RELATING TO STATUTORY STANDARDS

- For purposes of subsection lall 2 1-

(A) a taxpayer may not rely on an audit commenced after December 31, 1996.
for purposes of subparagraph (B ) thereof unless such audit included an
examination for employment tax purposes of whether the indixidual involved
(or any individual holding a position substantially similar to the position held by
the indiv idual involved) should be treated as an employee of the taxpayer.

(B) in no event shall the significant segmei’ requirement of subparagraph i(")
thereof be construed to require a reasonable showing ol the practice of more
than 25 percent ol the industry (determined by not taking into account the

ta.xpay cn, and

(C) in applying the long-standing iceogm/ed practice requirement of
subparagraph ((') thereof-

(i) such lequirement shall not be construed as requiring the practice
to hu\c continued lor more than M years, and

(i) a practice shall not fail to be treated as long-standing merely
because such practice began after I*>7X

http www workerstatus com 53<Me\t html | 122D



i.L. Law —Section 530 Full Tcxi, as amended Page 4 ol

(3) AVAILABILITY OF SAFE HARBORS

-Nothing in this section shall be construed to provide that subsection (a) only applies where
the individual involved is otherw ise an employee of the taxpayer.

(4) BURDEN OF PROOF-
(A) IN GENERAL

(i) a taxpayer establishes a prima facie case that it was reasonable
not to treat an individual as an employee for purposes of this

section, and

(ii) the taxpayer has luily cooperated with reasonable requests from
the Secretary of the Treasury or his delegate.

then the burden of proof with respect to such treatment shall be on the Secretary.

(B) EXCEPTION FOR OTHER REASONABLE BASIS

- In the case of any issue involving w hether the taxpayer had a reasonable basis
not to treat an individual as an employee for purposes of this section,
subparagraph 1 A) shall only apply for purposes of determining w hether the
taxpayer meets the requirements of subparagraph (A), (B), or (O of subsection

(@)(2)-

(5) PRESERVATION OF PRIOR PERIOD SAFE HARBOR

—1f-

(A) an individual would (but for the iiealment referred to in subparagraph (B)j
be deemed not to be an employee of the taxpayer under .subsection (a) for any

prior period, and

(B) such indi\ idual is treated by the taxpayer as an employee lor employ ment
tax purposes lor any subsequent period,

then, for purposes of applying such law* for such prior period with respect to the taxpayer,
the individual shall be deemed not to be an employ ee.

<®»SUBSTANTIALLY SIMILAR POSI TION

- For purposes ol this section, the determination as to whether an individual holds a position
substantially similar to a position held by another individual shall include consideration ol

the relationship between ihe taxpayer and such individuals

| End <t Section 530, as amended |

lulltor's Note:

http www workerstalus com 55()te.\t html 112 2000
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| .. Section 530(d), added by Section 1/06(b) ofPub L 99-514, applies to remuneration paid and services

rendered after December 31, 1986 Source: Pub I. 99-514
2. Ingeneral, amendments made by Section 530(e). added by Section 1122 ofPub. L 104-188 /Small Business

J<b Protection Act o f 1996] shall apply to periods after December 31, 1996. NOTICE BY INTERNAL

REI ENUE SERI ICE - Section 530(e)(1) shall apply to audits which commence after December 31. 1996.

BL RUES OL PROOF - IS CIiESfRAL - Section 530(e)(4) shall apply to disputes involving periods after
Deeember 31,1996, A O ISFERES CE - Nothing in the amendments made by this section shall be construed to
infer the proper treatment of the burden ofproof with respect to disputes involving periods before January |
1997. Source: Pub 1. 104-188
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<5USCS ; SM (2005)

} 35»S. Treatment of real estate agents and direct sellers.

(a) General rule, for purposes of this title, in the case of services performel as a qualified real estate agent ¢ as a direct

seller
(1) the individual performing such sc:v ices shall not he treated as an employee, and

i2) the person for whom such services are performed shall not be treated as an employer

I'hi Deliintions | or purpu es ol tin:, section
(1) I.hialified real estate agent |he term 'qualihel real e .late agent’' means urn indn idu.il vwho is a sales person it—

(Ai such individual is a licensed real estate agent,

(H) substantially all of the remuneration (whether or not paid m cash) fur the services performed by such individual
as a real estate agent is directly related to sales hi other output (including the performance ol services) rather than to the
number of hours worked, and

(CI the services performed by the individual are perlunncd pursuant to a written contract between such individual and
the person for whom the services are performed and such contract provides that the individual will not be treated as an

employee with respect to such services fur federal lax purposes

(2) Direct seller | he term "direct seller" means urn person if—

(A) >uch person
(i) is engaged in the trade or business of selling (or .soliciting the sale of) consumer products to any buyci cm a luix -

sell basis, a deposit-comntission basis, or any similar Kims which the Secretary prescribes by regulations, lot resale ihv
the hover or any other person) in the home or otherwise than in a permanent retail establishment.
(n) is engaged in the trade or business of selling lor soliciting till sale of) consumer products in the home or

othcivcisc than in a pemiuneni retail establishment, or
Ini) is engaged in the trade ol business ol the delivering or distnhution of newspapers ui shopping news (including

anv serv ice's directly related lu such trade oi business).

(1D substantially all the remuneration (whether or lift paid m cash) tor the performance id the services described m
subpaiagiaph (Al i\ directly related to sales or other output (including the pertoimance ot services) rather than to the
number cd hours worked, and

ti'i the services Ccrlorrned by the person are performed pursuant to a written conn.ui between Mich person and the
person tor wh un the servncs are performed and such contract pianides that the person will not be treated as ,ni employee

with respect to smh serines for federal tax purposes

M) Coordination with retirement plans lor sell-crnploied
| el seq | to the extent that the mdis idnul is Healed as an employee under section -toiu n1l|,v. ( .sc s

I1.,s section shall no! apply loi purposes 0i subtitle \

jOA1'SI'S a
Jr/'r, h li| (reluMur to sell-einployed individuals)
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26 USCS $ 3508

HISTORY:
(Added Sept 3. I'>82, f'L 97-2-18. Title II, § 269(a), 96 Slat 551; Aug 20, loop, IM. 104-ISS, Title |, § 1118(a), ! 10

Slat 1764 )

HIS TORY; ANCILLARY LAWS AND DIRLCTIVKS

Amendments
In 1996, PL 104-188, See 1118(a) (applicable to services performed alter 12 31-95, as provided by See.

which appears as a noie to this section), amended subsec. (b)(2)(A) by deleting "or" at the end of cl. (i), inserting "or" ai

ilie end of cl (u), and adding el (m)
In 1982. PL 97-248, See 209(a). added Code Sec. 3508, effective lor services performed after 12/31 82.

1 15(b),

Other provisions
Rules and regulations. Ad Sept. 3. 1982, p|. 97-248, Title I, 8 269(c)(3), 96 Slat 553, provides

secturn 530 of the Revenue Act ol 19">8 [26 USCS j 3-101 note) shall be construed to prohibit the implementation of the

amendments made by this section [enacting this section, amending 42 USCS ? -HO and 26 USCS i 3401 note]."
104-188, Title I. Subtitle A, 8 1118(b), 110

"Nothing m

Application of Aug. 20, 1996 amendments. Act Aug 20, 1996, PL
Slat 1764, provides "The amendments made by this section (amending subsec (b)(2)(A) of this section) shall apply to

sen ices performed after December 31,1995

NOILS;

Related Statutes \ Rules
I Ins section is referred to m 42 | SCS <410

Research Guide
Am lur

35 Am Jui 2d. federal lav Tnlbrcemeni !; 163

33A Am Jur 2d. federal luxation (2005) J} 9161, 9506, 95!6. 98In. 9s|3
. 2s6, 2ss, 3iV9, 39/

~0A -In:Jur 2,7 s u e .V, w try ,injMcoidirc i:;

I abor and b.mplfh merit
lo | abor and I-.mplovmerit Law (Matthew Mender), ch 26|, Terms, Conditions. Privileges of Imploymcnt, and

Independent Contractor Status , 2n| 06

Interpretive Notes and Decisions
1 Generally 2 "Consumer piodiivt.s"

I. Generally

Telemarketers and delivery peisonnel who market gourmet ford products by telephone or personal sales, aiv
compensated solely on commissions and seive under written agreement that they art not treated as emphnee Ini
employment tax purposes, arc direct sellers, it is not iiecessarv that copies ol each written contract be produced, and il is
s.illicient that the taxpayer have Sample* ol contracts and ev iden.e that telemarketers and delivery personnel executed
sulh agreement* Nwoai \h Sam s i | m tiJ Stiu-\ /W>5 7.7>Trmi) iHU-'Su/i/> I3If\ s>3-2I'SIC/t '053' >M-TH
2J0o’/'t ns |\ | 210-1", reported m lull (19's, |.| >Term) /vy> USDm // V/.Y 2034S

2. ‘“*Consumer products"

t oiisnmer product lot purposes ol 8 3508 include both tangible consumer goods and intangible consumer serv ices,
iccoidmgls,

lorisimiei products include home studs educational courses lor mstnution-hy-m.iil educational institute,
direct sellers ol home study educational courses who meet other 8 )<us requirements can | e considered independent

contractors CltM-lknJ Insl of/:7m/nmi. vi ( ‘'ml, ,/Si.it,y r/v92. V/t Ohu>) “x’ / M./y '4/ CCH Uin mpimm, it /»\

/NV1.D1 4 93 //srV/ fdtM ov.-iM/i

Definition ol consumer product" includes both tangible consumer goods and intangible consumer services, and



Page 3
20 uses § 3508

accordingly persons who sell home study educational courses sell consumer products Cleveland /ml ofElcnromm v

'Uo/ S tS duo) '8 IeSupp 'm}/. CCH Unemployment /m=Rep P /6583a 92-1 i STC P 50/82 (9AFTR

Sales personnel who sell cahlc television .subscriptions qualify as direct sellers and are properly treated as independent

1 ‘C,c' ,2,0n sul,sa'Pt|pns qualify as consumer products K Co,/ v Untied Suns ,1994 AID

n ~NA TN ?
Fla, CCH ntmploymen, Im Rep P 1401311 94-2 USTC P 50380. 74 AFTR 2d 5620, 1 TNT 1Sh-34 mamst.le's
recommendation, costs fees proceeding (1>96. M) | I,i) ~7 AFTP 2d855

Specialty advertising products, such as pens, key chains, codec mugs, and like distributed In business as form of
advertising are nut consumer products since personal or household use of item is subordinate to it's purpose of convevn.e
advertising message Pnvate l.eileiRu/my; 9/43046
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Independent Ccncraaun m Real F.siau; A Guide far Rule Mana/nueru

18. Making Service Available to General Public. Dees the worker offer
services to die public? The fact that a worker makes his or her serv-
ices available to the general public on a regular and consistent basis
indicates an Independent contractor relationship.

19. Right to DiAchargo. Can chc worker be fired? The ngkt to discharge
a worker is a factor indicating that the worker is an employee and the
person possessing the right b chc employer. An employer exercises
control through the threat of dismissal, which causes the worker to
obey the employer's instructions. An independent contractor, on the
other hand, cannot be fired as long ju the independent contractor
produces a result chat meets the contract specifications.

20. Right to Terminate. Can the worker quit without Incurring liability?
If the worker has the right to end his or her relationship with the
person for whom the services arc performed at any time without
incurring liability, an employer/employee relationship exists.

These are the factors the IRS has u*cd when determining whether a real
estate salesperson is an employee or common-law independent contractor.
Some examples of how there factors have been applied can be found in the
summanra of relevant case decisions and private letter rulings In the

Appendix.

Th« Federal “Safe Harbor” Rule

Also of interest to real estate brokers who desire to maintain a common-
law independent contractor relationship with salespeuplc Is the "safe
harbor" provision under Section 530 of the Revenue Act of 1978.

Under this section, the IRS exempts Independent conrrnctors from the 20
common law factors if «J1 of the following three criteria are met:

1 Individuals doing similar work have been consistently treated like inde-
pendent contractors ilnce December 31, 1977.

2. The independent contractor never has been rreated like an employee,
and itncn December 31, 1978, 1099i have been fiUH for the inde-

pendent contractor
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i 0 Indrfjmdem ConrmrortoT] in Real Estate A Guide fur Risk Manofment

3. There was a reasonable basis for treating the worker as an independent

contractor based on:

B Similar judicial rulings, IRS rulings, or on IRS technical advice

memorandum;

m Previous audits, in which n broker was not fined for treating workers
doing similar work as Independent contractors; or

m Practice In the industry to treat such workers as independent

contractors.

This exemption does not apply to state law requirements such as state
income tax withholding, workers’ compensation, and unemployment
compensation. Nor docs it apply to legal liability: for example, for tortious

acts of the sales associate.
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Definitions of INDEPENDENT CONTRACTOR on the Web:

A legal term for a person who is hired to do work for another E)_erson but who is not an employee or agent

of that person. The hiring person is not responsible for the actions of the Independent Contractor nor does
she owe that Independent Contractor the same legal duties owed by an Employer to an Employee under

labor and employment laws.

wvAv.litlecorockies.com/dictionary i him

A person or company retained to perform work for another, often under a written contract, wherehy control
IS subjected to the end result and not as to how the work is performed. As opposed to an employee who
receives direction on what, when and, to some degree, how to do a job. Care must be used in the
classification of workers as either employees or independent contractors. What distinguishes them is the

degree of control the employer has over'the activities being performed....
www.faststart state ri.us/ofs glossary himl

The term is most important as used to describe the relationship of broker and salesperson, employee or
independent contractor. If employee, the broker must withhold income tax and pay social security, provide
workmen's compensation, and may be liable for some negligent acts of the salesperson while on Ihe job
All of this is avoided by the broker 1f salesperson is an independent contractor.

www aslicroftescrow com/P19.cfm

An independent contractor relationship exists when the University has the right to control only the result of
the service, not the manner of performance. Service is useful labor performed for another that may or may
not produce a tangible commodity. Service includes, but is not limited to:

www.mntmgt ucsf fedu/ICA_ Definitions htm

One who is retained to perform a certain act, but is subg]ect to the control and direction of another, only as
to the end result, and not as to the way they performs the act This person normally sets Iheir own workin
hours, pays their own expenses, receives no employee benefits, and pays for their own social secum%/ an
income tax to the government, but not as a withholding from their paycheck The majority of real estate
salespeople work as independent contractors.

www ronaynoteam com/Rosourccs/Glossary.htm

Both parties acknowledges that NPI15an independent contractor, that it alone retains control of the
manner of conducting its activities in furtherance of this Aﬁreement; that it as well as any persons or agents
as it may employ are not employees of You, and that neither this Agreement, nor the administration
thereof, ‘shall operate to render or deem cither party hereto the agent or employee of the other

www natura'pruductsmsidur rom/ibg terms asp

A person who is not employed by a company but does work for it
www caitia.com/education/termr> litml

an individual who is hired to complete a specific project but who is free to do that work as lie or she wishes,
it is not based on how tho person is paid, how often the person is paid, or whether the person works part-
time or full-time. An independent contractor is not art employee; thus, tie or she cannot sue an employer for


http://www.faststart
http://www.mntmgt
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a wrongful act or injury suffered on the job. The independent contractor will receive a 1099 form.

VAWW.jaamtonjine.com/pt/re/jaamt/fulltext.0117937.0_-200506000-00010.htm

+ Vendor and Vendor's Staff are independent contractors and not em{gloyees of Legacy. Vendor's Staff are
not eligible for and may not participate in any Legacy benefit and retirement plan or leave program. ,
Vendor's Staff are not covered by Legacy's workers™ compensation insurance. ..

www.legacyheallh.o_rg/body cfm

* An independent contractor is someone who performs ajob for another, but is free from the control of the
olher regarding the details of the work to be done.

<w av samakovylavy.com/articles7 html

* A taxpayer who contracts to do work accorde to his own methods and who is not subject to control
except as to the results of such work. An employee, by contrast, is subject to the control of the employer as
to the methods to be used to obtain the desired results.
www.bookkeeperlist.com/definitionsi.shtml

* A person who works for him-, or herself in a governmental or private capacity,
wps prenhall.eom/chet_nathe_dental 2/0,9128,1352887-contont,00.html

* A contractor who is self-employed,
www.mtgmortgages.com/glossaryl,him

* A person who is hired by a company, but works for himself/herself. The company is a client, rather than an

employer,
www markeltonscious com/dicl2 htm

* Person who agrees wilh a partr lo undertake the performance of a task for which the person is not
expected to be under the direct supervision or control of the party. Ordinarily this arran?ement and
relationship shields the party from liahility for negligent acts of the independent contractor that occurred
during the Performance of the work. For'example, a medical consultant is an independent contractor for

whose negligent acts the amending doctor is not liable.
www5 aaos org/oko/vb/online pubs/professional liability/glossary cfm

* A person who acts for another but who sells final results and whose methods of achieving those results are

not subject to the control of another.
vvww.snnderco.com/Glosr.ary%20Pages/! htm

* means an individual contractor or an employee of a contractor who provides personal services and who is
not an employee of the state of Michigan.
vvvvw.state.mi.ur/mdcs/Riiles2002/crule9 him

* One who is hired to do a particular job and is subject to the direction of the person in charge Independent
contractors pay for their own expenses and taxes and are not viewed as employees with benefits

www peakagenls ca}]l«s9ary/*3 htm

An independent contractor is a person or business which provides goods or services lo another entity
under terms specified in a contract. Unlike an employee, an independent contractor does not work
regularly for a company

en Wikipedia org'vviki/|fulependent_contraclor
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