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August 11, 2005

Ms. Barbara Seybold
P.O. Box 520828
Big Lake, AK 99652

Dear Ms. Seybold:

| received and read the correspondence you sent to me, voicing concerns
about sex offender issues in Alaska. Thank you for taking the time to write
and express your concerns about this very serious public safety issue.

First, | am a strong supporter of increasing the number of law
enforcement officers in Alaska, both within the Alaska State Troopers and local
police departments. During the past two legislative sessions | asked for and
received funding for 25 new Department of Public Safety state trooper
positions. Ten positions were added to the specialized investigation units in
order to help address in part the very issue you raise. Since becoming
Governor, | have directed the Department of Public Safety and the Department

of Law to aggressively investigate and prosecute those persons involved in sex
offender activity.

With my signature, | put into law a statute requiring judges to sentence
sex offenders with multiple convictions to a minimum of 40 to 99 years.
Additionally, Alaska laws deny sex offenders one-third ‘good time’reduction in
sentences, and sex offenders are required to register and are prosecuted if they

do not.

fJnder recent legislation, judges must sentence sex offenders to eight to
twelve years for a first serious offense. After my election to office, | passed
legislation requiring judges to impose consecutivejail time for sex offenses
involving multiple victims or for multiple crimes against the same victim.
Therefore, with these sentencing guidelines in place, a first-time offender can
easily receive a sentence of 24 years or more.

| am always interested in improving criminal laws to assist with the
protection of our citizenry, particularly when it comes to our children. It is
possible that improved legislation could be introduced, either through my office
or by a legislator. | wiP isk the Department of Law to consider drafting a bill
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with specific intent to require additional mandatory sentencing for the crime of
sexual abuse of a minor. You are certainly encouraged to work with your
legislators for possible introduction ofa sim S bill during the next legislative

session.

| certainly share your concerns and appreciate your input about this
issue. | firmly believe that our children need to be protected from sexual
predators. It is strong citizen advocates, such as yourself, that help create the
necessary and much needed protections for those who cannot protect

themselves.

Although increasing the nurm .r of police officers and enhancing the
state sex offender laws are slow and complex procedures, | want to assure you
that my administration is diligently working to improve these public safety

issues in Alaska.

| would like to thank you again for taking your time to write about your
concerns and | would encourage you to communicate with your legislators

about these very important issues.

Sincerely yours,

Governor

ccC: William Tandeske, Commissioner, Department of Public Safety
Colonel Julia Grimes, Director, Alaska State Troopers
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You asked how Florida’s recently enacted ‘Jessica’s Law" compares with Alaska law.
Summary

‘Jessica’s Law" differs from Alaska law primarily In the areas of sentencing, monitoring, arid
registration requirements for sex offenders. The Florida law mandates increased research and
data sharing capabilities, which exceed thoss of Alaska. We orovide an overview of how

Jessica's law compares with Alaska law in Table 1.
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Overview of “Jessica’s Law"

In May of 2005, Governor Jeb Bush signed House Bill 1877, known as the Jessica Lunsford Act
which amended a number of Florida statutes related to sex offenders. The hill, which ?assed
unanimously in both the Senate and the House, was developed after a convicted sex offender
was char%ed_wnh the kidnapping and murder of nine-year old Jessica. Although other recent sex
offender Tegislation has focused on punishing repeat offenders more harshly, the Jessica
Lunsford Act imposes stringent sentencmP and monitoring requirements on_first-time sex
offenders, BK incarcerating offenders for fonger periods of time and monitoring them more
cIoselg after they are released, supporters of the law hope to prevent offenders from having ti.e
opportunity to commit more crimes and create more victims.

The new Florida law establishes a sentence of 25 years to life imprisonment for sex offenders
convicted of lewd and lascivious molestation when victims are under the age of 12. If released,
these offenders are required to participate in lifetime active monltorlng using Global Positioning
System (GPS) technology, which allows law enforcement officers to determine their location at
an}/ time.l “Jessica's Law" also 3|gn|f|cant!¥ increases the use of electronic monitoring in Florida

to track other sex offenders under community supeivision.2

The Jessica Lunsford Act provides for the following:

¢ Increasing the Ipenalty for lewd and lascivious molestation of a child to life In
Prlson or a split sentence of a mandatory minimum 25-year prison term,
ollowed by lifetime supervision with electronic monitoring.

¢ Increasin?, from 20 to 30 years, the period of time before a sexual predator is
allowed to petition to have the sexual predator designation removed.

¢ Increasing sexual predator/offender registration and reporting requirements.

¢ Making status as a rexual predator an aggravatinF factor that may influence
whether a cnminal Is sentenced to the death penalty in capital cases.

¢ Designating failing to re-register as a sexual offender/predator, or harboring
or assisting a sexual predator/offender, a third degree felony.

¢ Requiring those already convicted of sex crimes to have electronic
monitonng for the remainder of their probation.

¢ Requiring all county misdemeanor probation officials to search the sexual
offender registry when a new offender is assigned to them.

¢ More than $11 million in added funding for sex offender management:

' We include. ;i: Attn-hmertl A. tho following Florida Statute* which relate lo r.enlencing and electronic monitoring
FS 775 082(3)(a). FS 4<5)<b). and FS 940 012(4)

5Wo include, as Attachment B, ‘House ol Representative* Staff Analysis of HB 1877 CS.* which explains provisions
ol lhe bill in gro.ite- detail This analysis pravidos usofu! insight into Ihe legislation; howevor, a row smjll modifications,

such as dale chongos, wero made in the enacted version nf tho bill
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may not be sentenced to a definite term of imprisonment of more
than 20 years.

& Sexinl assault in the third degree, incest, Indecent exposure In
the first degree, possession of child pornography, or attempt,
conspiracy, or solicitation to commit sexual assault In the
second degree, sexual abuse of a minor in the second degree,
unlawful exploitation of a minor, or distribution of child
pornography— 1 to 2 years. The defendant may not be sentenced
to a definite term of imprisonment of more than 10 years.7

In Alaska, most prisoners are eligible for "good time", which allows them to serve the last third of
their sentence on parole instead of in prison. In 2003, Senate Bill 85 (ch 90 SLA 2_003? modified
AS 33.20.010 to include repeat felony sex offenders on the list of prisoners not ell%gble for a good
time deduction. Due to this legislation, repeat sex offenders are spending more time injail. As
Portia Parker, deputy commissioner of the Department of Corrections, notes, incarceration is the
only thing that really guarantees public safety.8 According to Ms. Parker, most repeat offenders
still serve ten years on probation after they complete their full sentence. This is in line with the
recommendation from the National Center for Missing and Exploited Children and the Office of
Juvenile Justice and Delinquency Prevention that states do not allow release without

supervision.9

Aggravating Circumstances inS entencing

Florida law designates individuals who commit multiple or particularly severe sexual crimes as
“sexual predators.” “Jessica's Law" added status as a current or former registered sexual
predator to the list of aggra_vatm? circumstances that can be considered when sentencing an
Individual convicted of a capital felony to the death penalty. Alaska law contains no provision for
capital punishment, and therefore Alaska law does not contain a comparable list. Neither Florida
nor Alaska include status as a sexual predator or sex offender on the list of aggravating

circumstances in cases not involving a capital offense. 1)

' We include, as Attachment J, Alaska Statute 12 55.125, which relates to sentencing for felonies

' Personal communication from Portia Parker, doputy commissioner. Alaska Deportment of Corrections Ms Parker
can be reached at (907) 269-7397

*Wo include, as Attachment E, 'A Model Stale Se* Offender Policy,’ Natl Confer for Missing and Exploited
Children and lho Office of Juvonile Justice and Delinquency Prevention, 2003. p. o

10'Sex offender’ Is the only designation apphod to perpetrators of soxual violence In Alaska We include, as
Attachment F, FS 921 141 and FS 921.0016, and as Attachment G, AS 12 55.155. relating lo aggravating and mitigating

circumstances.
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Electronic Monitoring in Florida under "Jessica's lLaw "

“Jessica's Law” requires lifetime active electronic monitoring of defendants convicted of lewd and
lascivious molestation whose crimes occurred after July 1, 2005.15 The law also expands the use
of electronic monitoring for sex rifenders released under the conditional release program,
community control, and probation.1 The new law includes the following requirements:

¢ All offenders designated as sexual predators, as well as all adult offenders
convicted of certain sex crimes that took place on or after September 1,
2005, and that involved victims 15 years of age or younger and an offender
18 years of age or older, must be under electronic monitoring for the duration
of their conditional release (FS 947.1405(10]).

¢ Ifan individual designated as a sexual offender or sexual predator due to
unlawful sexual activity mvolvm? a victim 15 years of age or younger and an
offender 18 years of age or older has his or her probation or community
control revoked due to a violation, the court must order electronic momtormg
as a condition of the subsequent term of probation or community control (F

948.063).

¢ In carrying out a court or commission order to electronically monitor
probationers, community controllees, or conditional releasees who have
current or prior convictions for violent or sexual offenses, the department
must use a system that actively monitors and identifies the offender’s
location and reports or records the offender's presence near or within a crime
scene or in a_prohibited area, or the offender's departure from specified

geographic limitations (FS 948.11(6)).

¢ Al offenders who are placed on probation or communitk/ control for crimes
that took place on or after September 1, 2005 must be placed under
electronic monitoring as a condition of their probation or community control
supervision if they are designated as sexual predators, or have ever been
convicted of certain sex crimes involving victims 15 9years of age or younger
and an offender who is 18 years of age or older (FS 948.30(3)).

In order to allow for the implementation of these provisions, Florida Status 943.04352 was
created to require probation service providers to search the sex offender/predator registry
whenever they place an individual on misdemeanor probation.

"*ES 948 012(4)

" In Flonda, tho conditional relcas* program requues inmate* convicted of repealed violent offenses or designated
as soxual predators lo be released under close supervision as they near lhe ond ol their sonterv ot
Representatives,” p. 5, see Attachment B) As dorincd In FS 940 001, community control lelcrsto supervised custody In
Hie community in which an offender's behavior or locslion is restricted, and probation is a form of community supervise, i
requinng specified contacts with parole and probation officers along wilh othor conditions,

" The provisions listed above rcfiecl Iho changes made by Jos-iica’é Law, however, Florida Statute 948 30 Includes
a number of additional terms and conditions of probation or convmolty control tor certain se* offenders that may be
ditterc.4 Irom the conditions ol community supervision In Alaska.
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Sex Offender Registration Laws in Florida and Alaska

Florida law designates an offender as oither a “sex offender" or "sexual predator* depending on
the crime and when it was committed. An individual who commits any listed sex offense who Is
being released from the sanction imposed for the crime after October 1, 1997, or who is cunrentiy
under the custody or control of the Florida Department of Corrections will be designated as a sex
offender. The court can designate an individual as a sexual predator if the person Is convicted of
either one flrst-degree felony sex crime, or two second degree felony sex crimes, which were
committed on or arter October 1, 1993. Jessica's Law removed language that reciuwed the two
second degree felony sex crimes to have been committed within a ten year period In order for an
individual to (1uallfy or the sexual predator designation. In addition, as of July 1, 2004, anyone
civilly committed under the Florida Jimmy Ryce Sexually Violent Predator Act must also register
as a sexual predator.2)

In Florida, sexual predators and offenders are generally required to maintain registration for the
duration of their lives; however, under some circumstances a sexual predator may petition the
court for removal of the sexual predator designation. “Jessica's Law" increased from 20 to 30
years the Iength of time sexual predators must wait after they are released from prison,
supervision and sanction, before they are allowed to petition to have the designation removed.2L

While Florida law now essentially requires that all sex offenders and sexual predators register for
life_unless they petition to have the designation removed, Alaska requires sex offenders to
register for either 15 years or life, dependmg on the crime. Convicted sex offenders In Alaska are
required to comply with Department of Public Safety Sex Offender/Child Kidr apper registration
requirements for either 15 years, or the remainder of the r lifetime, as follows:

¢ 15 years after the offender is released from all requirements of a
sentence, including probation and parole, for a single conviction of a
non-aggravated sex offense or tor one child kidnapping conviction,
not countmgi any year in which the offender failed to comply with the
registration Taws.

¢ Lifetime for regis'.;ants convicted of one angra.vated sex offense, two
or more sex offenses, two or more child kidnappings or one sex
offense and one child kidnapping offense.2

"Jessica's Law" requires all de_si%nated sexual predators and offenders to register twice a fear in
person at the sheriff's office in the county where they reside.% In Florida, sexual predators or

D"Frequently Asked Questions," Florida Sexual Offenders and Predators, Florida Department of Law Enforcemenl,
httpJJwwwSMe slale flus/sopu/index.asp?PSesslonld*8293418B1&. See FS 775 21(3) and 943 0435(12) for additional
information regarding sexual predators and sox offenders.

Pursuant to FS 775.21(6)(l), the 30-year period only applies to individuals who are designated as sexual predators
by the court on or alter September 1, 2005 "Jessica s Law" did no! change tho Florida policy that sox offenders can
polition to have lhe designation removed after 20 years.

n AS 1263.020 We Includo, as Attachment I, "Information Pamphlet Concerning Sex Offondor/Child Kidnapping
p ;Ni»tralion in Alaska," Slale of Alaska Department of Public Safety.
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require backﬁround screening of all non-instructional school district employees and contractual
Pe_rsonnel who are permitted access to school grounds when students are present. Previously
his type of screening was only required if the employee had direct contact with students or
access to school funds. Pursuant to AS 12.62.400, the Department of Public Safety may obtain a
national criminal history record check for individual's who seek a teacher’s certificate, school bus
driver license, licensure as a nurse or nurse aide, or a position involving supervisory or
disciplinary power over a minor or dependent adult.

Research and Improved Data Sharing

In addition to making substantive c_hang_es_in the criminal code, “Jessica’s Law" also increased
research, assessment, and information distribution. The law provides for the following;

¢ A task force within the Department of Law Enforcement to examine the
collection and dissemination of offender information within the criminal justice
system and the community, and recommend strategies and actions to
enhance coordination within the criminal justice system:

¢ Astudy of the effectiveness of Florida's sexual predator and sexual offender
registration process and community and public notification provisions
prepared by the Office of Program Policy Analysis and Governmental
Accountability;

¢ DevelopinP a 8raduated risk assessment to identify and closely monitor high-
risk sex offenders on probation or community control who have certain risk

factors;

¢ Posting a cumulative chronology of any high-risk sex offender's history of
robation, community control, “and substantive violation on the Florida
Department of Law Enforcement's Criminal Justice Intranet so that this
information is available to the court at first appearance and subsequent
hearings for high-risk sex offenders;

¢ Developing information relating to the number of sexual offenders and sexual
predators who are reciuwed y law to be placed on community control,
probation, or conditional release who are subject to electronic monitoring;

¢ Conducting research on factors relating to sentencing of sex offenders.'

The Alaska Department of Corrections utilizes an in-depth risk assessment conducted by sex
offender treatment providers in creating individualized supervision and treatment plans for
offenders on probation and parole. Within the Alaska Department of Corrections, evaluation of
sex offender proPrams may be done b?/ the individuals administering the programs. For example
the DOC recently received funding for two positions to implement, coordinate, manage an
evaluate the pilot program in Anchorage involving polygraph testing. While these individuals will

a Section 22-23. HD 1877. FS 948 001, FS 216 130

Legislative Research REpdRtOe 060 Decupui >6.2005— Page 11
FlowA's "JISStCA s DUV ANOALASKA L -t.tt PiLA Uf+i tO SC* OF/LNCCHS



THE
FOLLOWING
DOCUMENT(S)
ARE
POOR
ORIGINAL

COPIES



NATIONAL

CENTER FOR Office of Juvenile Juttice
ice

M I SS I N G & O and Delinquency Prevention

EXP LO I TE D JJ ice ofJimice Propimi ¢ US. Drpartmmtofjuric*

CHILDIREN"

A M odel State
Sex-0 ffender Policy

2003

We're here because they're out there



Introduction: T he Need for Action

T h e total federal, state, and local adult correctional population has reach©i an all-time high o fmore than
6.5 million.lItis estimated that more than 3 percent ofthe adult population in the United States, or 1in
every 32 adults, is incarcerated or living in the community while on probation or parole.2In state prisons
alone, 49 percent ofprisoners are serving time for violent offenses3including rape and other forms of

sexual assault

The National Center forMissing & Exploited Children® (NCMEC) is particularly concerned with the
incidence ofsex offenses committed against children. In 67 percentofall reported incidents ofsexual
assault,'dthe victims are younger than 18, and 34 percentofall victims are younger than 12.sOne in seven
victims ofsexual assault reported to law-enforcement agencies nationwide is a childyounger than 6.6For
victimsyoungerthan 12,4-year-olds are at the greatest risk o fsexual assaultl O fthose offenders actually
convicted ofrape orsexual assault, two-thirds have avi.tim who isyounger than 18, with tire vast majority

ofthese victims being 12 oryounger,8

Even more disconcerting, perhaps, is thatjuvenile victimizations are likely to include more than one
victim. In 19 percentofjuvenile sexual assaultvictimizations, thejuvenile isvictimized along with another
individual 9Thirteen percentofjuvenile victimizations involve asecond victim, and the remaining 6 percent

involve three or more victims, although not necessarily victims ofsexual assault.10

Offurther concernto NCMEC is that 40 percentofoffenders who victimize children younger than 6
ire, themselves,j uveniles younger than 18.1Yet few prosecutor offices handlingjuvenile cases have a
specialized unit dealing with juvenile transfers to criminal court, and even fewer have written guidelines

about such transfers.12

As policymakers address the issue ofsex offenders, they are confronted with several basic, and

unfortunate, realities as noted below.
« Sex offenders who are in prison tend to serve limited sentences.3
e Mostsex offenders are not in prison, but rather live in our own cities, towns, and neighborhoods;4

however, their presence is largely unknown. 15
« Some sex offenders, particularly those who go without treatment, are at a high risk to reoffend; 6yet,

state-sponsored treatment programs are under attack and disappearing around the country.!l
e While community supervision and oversight i ;widely recognized as essential, the system for provid-

ing such supervision isoverwhelmed.18

Nationwide there are more than 400,000 registered sex offenders. 19This particular criminal group
poses an enormous challenge for policymakers. S jxoffenders can evoke unparalleled fear, and their
offenses can resultin lifelong and damaging conseq- ences for victims.

The most frequent victims o fsexual attacks are often the most vulnerable segmentofour society, with
more than one-third ofall sexual assaults involving a child victim younger than 12.20T here is an urgent

need for action.



T riage: T he Strategy

ANACM EC believes that each state must adopt a triage approach to sex offenders. We must develop a
range ofresponses, depending on the severity ofdie crime, with maximum sentences for those offenders
who represent the greatest risk to the community. The criteria for seriousness, however, should not be
limited to “violent” offenders. NCMEC believes that many ofthe most predatory offenders are not violent
inthe traditional sense. Thus we encourage legislative language that addresses both violentand preda-

tory sex offenders.

In order to implement this triage concept, we must develop mechanisms for performing effective
evaluation o fsex offenders at die earliest possible stage. Sincejuveniles are perpetrators as well as victims
ofsexual assault, the strategy must expressly address this group ofoffenders, We mustalso creue a variety
ofoptions and alternatives for early, effective intervention with all sex offenders.

Although thepublic at-large generally expresses a desire for harsher penalties for sex offenders, in
many cases the actual victims often desire thatone resultofprosecution be supervised treatment eitherin
aprison or community setting. This is particularly true when the offender is related to o ran acquaintance of
the victim or the victim s family. A criminal-justice response that does not include treatmentopportunities
for at least some sex offenders may undermine victim cooperation with the prosecution.2lIn this time of
controversy regarding the efficacy of treatment, a general consensus has been reached on several basic
points.

 Treatment is effective forsome sex offenders.2

» Treatment is general ly more effective for those who participate voluntarily and have the motivation

to change.3
» Treatment may resultin areduction ofadditional offenses.2*
e Treatment goes beyond counseling in atiierapist’s office.5

On the other hand, however, there are some offenders for whom there is no effective treatment at the
current time.26Consequently our overall standard must be to reduce harm, and we caution against com-
munity-based studies with random assignment to treatment and non-treatment control groups, as such
studies cannot seem to be conducted without introducing unacceptable risks into the community.27

Finally we must make post-release supervision and follow-up a priority. It is notenough to merely
ensure that an offender completes hisor her particular program or sentence. Since most sex offenders will
eventually return to the community, the community is interested in policies and practices that will ensure the
greatest level ofsafety over the long term.2ZThis makes it imperative that there be continuing contact,
supervision, and resources directed to the largest segment ofthe sex-offender population - those who are

in the community.



Comprehensive Policy: T iie R esponse

comprehensive criminal-justice response is key to effectively addressing the issue o fsex offenders,
particularly those living within our communities and not within the confines o fa prison cell. The concepts,
policies, and laws noted below need notbe accomplished strictly through legislation and state statute, but
can also be carried out in regulations, administrative practices, codes, policies, and/or prosecutor charging
and filing standards. State officials should evaluate their own current approaches to identify possible areas

for change.

The eightgoalsofourrecommended sex-offender policy are listed below.

 States should develop a comprehensive policy regarding sex offenders.

» Sexoffendersshouldbe correctly identified and charged within the criminal-justice system.

» Asystematic decision-making process regarding disposition of cases should be implemented.

» A sentencing structure permitting a range ofdegrees ofconfinementand levels ofsupervision should
be available.

» Treatmentprograms should be partofthe criminal-justice-system response.

« Convicted sex offenders should receive community supervision.

Sex-offender-registration and community-notification programs should be implemented

States should involve victims and community members and use individual interestand knowledge to

improve laws, education, and prevention mechanisms.

Each element is discussed in greater detail below.

I. STATESSHOULD DEVELOPA COMPREHENSIVE POLICY
REGARDING SEX OFFENDERS

A, Evaluate and Assess Available Options

States should start by evaluating and assessing the broad spectrum of laws and policies in place in
otherjurisdictions as well as theirown. Key areas to look at are definitions ofvarious sex offenses,
punishment and sentencing requirements, treatment and supervision programs, and successful strat-
egies that have been implemented to address the growing public concern ofwhat to do with sex

offenders.

Calculate the cost ofsanctions versus the cost ofservices. Within this framework, decisions can be
made about the essential steps needed to create a comprehensive system that responds differ-
ently to high-, medium- and low-risk situations and offenders.

B. Prosecute Vigorously

Cases for which there is legal sufficiency should be vigorously prosecuted to the fullest extent of
the law. Persons who commit sex offenses, whether adults orjuveniles being tried as adults, should,
whenever possible, be convicted ofcrimes that accurately reflect the serious nature of their
conduct. Such individuals should also be properly labeled as “sex offenders” so that future

protective steps can be taken.



C. Encourage Victim Cooperation

Victims should be encouraged to cooperate with and participate in the criminal-justice system.
Unnecessary system-induced trauma should be minimized through the implementation ofa thor-
ough crime victims’ rights policy including victim-witness support programs, specialized units, and
appropriately trained personnel within prosecutor offices and other law-enforcement agen-
cies; “secondary-victim” treatment provisions for victim family members; prosecutions sensitive
to child victims; and legislation adoptingaco iprehensive Victim Bill ofRights.

D. Focus Sentencing on Public Safety

Sentencing practices should be primarily focused on community safety. Victim wishes should be
heard and considered, including requests for treatment o fthe offender; however, where victim
requests conflict with community interests, such wishes should not be determinative.

Maximum sentences should be,imposed for those offenders who representthe greatest risk to the

community.

Probation should not be allowed for the majority ofsex offenses committed against children or
those deemed particularly violent or predatory.

Among standard probation and parole requirements for sex offenders should be to refrain from
contact with the victim(s) and all immediate family members, Those convicted ofcrimes against
children should be ordered to refrain from contact with all children.

States should create child-safety zones around the areas where children normally play. Offenders
should be prohibited from entering these zones. This measure will also rule out the possibility that
sex offenders will participate in activities or professions involving children such as coaching or

vorking at daycare centers.

E. Treatmentlsan Opportunity

Treatment for offenders should be viewed as an opportunity and not a right States should support
offender treatment within realistic means. Treatment programs for offenders should not receive
funding disproportionate to that given to treatment programs for crime victims.

F. Make Research a Priority

Research must be apriority focusing on what does and does not work in terms ofsentencing
practices, treatment programs, and the like. To reiterate, however, we caution against community-
based studies with random assignment to treatment and non-treatment control groups as such
studies cannot seem to be conducted without introducing unacceptable risks into the community.



SEX OFFENDERS SHOULD BE CORRECTLY IDENTIFIED AND CHARGED
WITHIN THE CRIMINAL-JUSTICE SYSTEM

A.

Identify Sex Offenders Early

Sex offenders should be identified early on in their criminal careers and properly charged with any
offenses they commit. Even when incarceration is not possible, prosecutors should, ata minimum,
obtain a conviction that conveys the essence and egregious nature ofthe act(s) committed. Pros-
ecutors should rarely agree to pleas to anonsexual offense. It isimperative that prosecutois “build

arecord” from the first momentpossible.

Disallow /f #<?/«</19 Pleas

TheAlford Doctrine allows a defendant to plead guilty to acrime while not admitting that he or she
actually committed it. Prosecutors should not allow'sex offenders to plead guilty under ihe Alford
Doctrine, especially ifthey are going to seek treatment or registration as conditions ofprobation.

Sex-Offender Registration Is Imperative

Sex offendersshould notbe allowed to plea bargain out ofsex-offender registration.

Allow for Special Findings

A special finding of “sexual motivation” should be established for use with sex offenders who are
charged with or convicted ofa nonsexual offense that was, however, sexually motivated such as

burglary ormmder.

Address Juvenile Offenders

Juvenile offenders who victimize their peers should be identified and addressed at the first
offense. When possible, prosecutor offices handlingjuvenile cases should have a specialized unit
dealing withjuvenile cases transferred to criminal court. At a minimum all offices should have

written guidelines addressing such transfers.

InvestigateChildPomography

States should aggressively pursue investigations that involve or uncover child pornography as
these materials represent evidence of actual sexual abuse ofa child and may signal a proclivity for

active sexual exploitation of children.

Adopt Child-Enticement Laws

Child-enticement laws shoul d be enacted to help identify would-be sex offenders.



H.

Address New Areas of Sexual Exploitation

States should develop the capacity, technology, and expertise for attacking new areas of
sexual exploitation including illegal uses o fcyberspace. States should establish specialized“cyber”
units within law enforcementto combat child sexual exploitation, child pornography, and

child enticement

Il. ASYSTEMATIC DECISION-MAKING PROCESS REGARDING DISPOSITION OF
CASESSHOULD BE IMPLEMENTED

A.

1).

Require Pre-Sentence Reports

Pre-sentence reports (PSR) should be required for all sex offenders. APSRshould be prepared
to assist the court in determining the defendant’s sentence after conviction. The PSR should
include any relevantsentencing guidel ines, information on prior anrests or convictions, employment
and family background, and an analysis ofthe impactofthe crime on the victim(s). The person
preparing the PSR should make areasonable effortto consult with the victim. Ifthe victim is not
available or declines to speak with the individual preparing the report, the report should reflect

such information.
Develop Uniform Sentencing Standards

Standards identifying which offenders are eligible for different sentencing alternatives should be
developed and uniformly followed. Level ofrisk ofthe offender and the offense(s) committed

should be taken into consideration when developing such standards.

Dispositions Should Be Systematic

Dispositions should be systematic and implemented uniformly statewide. An efficient method of
statewide communication, such as the Internet, should be developed to keep all prosecutors aware
ofdevelopments and setbacks in the prosecution and sentencing ofsex offenders.

Make Training Available

Training on a variety oftopics should be made available to law enforcement, prosecutors,
judges, and community-corrections officers who handle sex-offender cases. Possible topics
include developments in state and federal law and working with child victims and witnesses.

IV. ASENTENCING STRUCTURE PERMITTING ARANGE OFDEGREES OF
CONFINEMENTAND LEVELS OFSUPERVISION SHOULD BE AVAILABLE

A.

Consider Certain Factors in Sentencing Decisions

Seriousness of the crime, numberofvictims involved, ageofthe victim(s), relationship ofthe
victim(s) to the offender, injury to the victim(s), extensiveness and seriousness o fthe offender’s
criminal record, and risk to the community should all be considered in making a sentencing

decision.
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Develop Innovative Approaches to Community Supervision

Innovative approaches to community supervision, such as day-reporting and electronic moni-
toring, should be evaluated and encouraged.

Restrict Eligibility for Community-Based Treatment

Eligibility forcommunity-based treatment programs should be restricted to less dangerous
offenders. Violentrapists and repeat sex offenders should be excluded

Eligibility forcommunity-based treatmentprograms should be denied to those who plead nolo

contendere or use Alford pleas.

Treatmentshould be available only to those who genuinely accept responsibility for their acts and

remorsefully admit their guilt.
Back Treatment Alternatives with Suspended Prison Time

Treatmentalternatives should be backed by suspended prison time so that the system maintains
leverage and offenders are given the strongest possible incentive to participate ina meaningful and

serious way.
Enact TYXxith-in-Sentencing Laws and Policies

States should enact truth-in-sentencing laws and policies and study them for efficacy. In addition to
reducing “good time”’accumulation for violent criminals, truth-in-sentencing lawsshouldrequire
inmates to earn sentence reductions through active participation in work, education, vocational,
substance-abuse-prevention, and mental-health programs.

Eliminate Flat-Time Release Without Supervision
States should eliminate flat-time release without supervision for sex offenders.

Enact Civil-Commitment Laws

Lawsshould be enacted that would allow the limited and carefully constructed useofcivil commit-
ment for sex offenders displaying a mental abnormality o fsuch severity that the offender represents

a clear danger to public health and safety.3
Construct Provisions for Repeat and Extremely Dangerous Offenders

Special provisions for repeat and/or extremely dangerous sex offenders should be considered,
debated, implemented, and evaluated Such provisions include habitual criminal statutes, civil com-

mitment, and lifetime parole.



V. TREATMENT PROGRAMS SHOULD BEPARTOFTHE
CR1IMINAL-JUSTICE RESPONSE

VI.

A.

Reduce Recidivism

To the extentpossible, treatment approaches within prisons and the community should be based
on currentresearch and programs with demonstrated effectiveness in reducing recidivism. The
primary concern should always be public safety and reducing potential harm to the community.

Offenders Should Plot Select the Treatment Program

The selection of coinm unity-based treatment as a condition ofprobation or parole should be
approved by corrections’ officials. Offenders should not be allowed to select theirown treatment

program or provider.

Demand Minimum Standards of Mental-Health Practitioners

Mental-health practitioners who provide treatment services to sex offenders as a resultof
probation or parole requirements must meet minimum standards for competence and
accountabil ity including training in and experience with sex offenders, willingness to report

infractions, and limited confidentiality. It isessential thatpractitioners have specialized knowledge
and skill in order to effectively monitorpublic-safety risks.

“One-Size-Fits-All” Treatment Programs Are Not Effective

Treatment programs should be offender-specific and tailored to offendertypology and paraphilia
States should furtherimplement programsgeared toward the treatment ofjuvenile sex offenders.

Take Culture and Language into Consideration

Culturally relevant and acceptable treatment programs and providers should be made available
including ethnically diverse providers and providers with foreign-language abilities.

Offenders Should Be Expected to Pay for Community-Based Treatment
A revolving loan fund should be created for otherwise eligible offenders who are truly indigent

Offenders should also be expected to contribute to a victim-restitution fund.

CONVICTED SEX OFFENDERS SHOULD
RECEIVE COMMUNITY SUPERVISION

A.

Supervise Release of Sex Offenders

Sex offenders who remain in or arc released into the community should besupervised. The level,
degree, and intensity offollow-up and supervision should be based on the level ofrisk assigned to

the offender,

States should create long periods ofsupervision, such as life, for die most serious sex offenders.



In developing a supervised release policy, consider the points listed below.

e Supervision should be meaningful such as face-to-face contact and unannounced visits.

» Supervision should incorporate “relapse prevention,” amodel for identifying precursors to
offending. The supervising officer should have knowledge ofand closely monitor individual

precursors.
« Those who are supervising sex offenders should have specialized training.

» Polygraphs should be used by probation and parole officers atregular intervals.

B. Include Individual Restrictions

Parole and probation restrictions should be limited to a plausible few, as failure to do so sets

offhiders up forviolation.3

Community supervision should include individualized restrictions on high-risk activities such as
unsupervised contact with minors and alcoh: Lor drug use. Ifan individual completes a prison
sentence and the probation or parole supervisor feels he or she constitutes a risk to a potential
victim, then thatindividual should notbe allowed to live within a certain proximity to thatparticular

victim
C. Develop “Failure-to-Comply” Guidelines

Guidelines for failure-to-comply with conditions ofrelease should be developed and strictly
followed Optionsto considerare an increase in the level o fsupervision and revocation ofcommu-

nity-release privileges.

Parole and probation officers should also be given special authority to intervene ifthey determine
thata registered sex offender is improperly interacting with children.

D. Limit Caseloads
Due to the need for more intensive supervision, states should seek to limit probation- and
parole-officer caseloads and develop sex-offender specialists.

VIlI. SEX-OFFENDER REGISTRATION AND COMMUNITY-NOTIFICATION
PROGRAMS SHOULD BE IMPLEMENTED

A. Require Sex-OffenderRegistration

Sex-offender registration with law enforcementshould be required for released offenders or those
who remain in the community. Convicted child molesters and other sexually violent offenders
should be forced to register and provide the appropriate law-enforcement agency with a current

address foraminimum of 10 years.®

States should identify and counter attempts by sex offenders to avoid the registration obligation

such as through a legal name change.



Systems must be developed for ensuring the transfer, use, and exchange of registration
information between states, addressing the problem ofoffender moving and traveling from stale-

to-state.

. Verify Addresses

States must ensure they maintain accurate registries. Addresses of registered sex offenders
should be verified annually for most offenders and every 90 days for sexually violent

predal s.33
Obtain Key Scientific Materials

Asa partofthe sex-offender registration process, key scientific material should be obtained from
the offenderincluding Deoxyribonucleic Acid (DNA), Human Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome (ADDS) status; fingerprints; and handwriting samples.
This material can be ofvalue in either identifying or exonerating Jiese individuals in connection with

subsequent criminal acts.

Optimally the court should order these tests at sentencing.

. Build and Maintain Files

Law enforcement should build and maintain files on registered sex offenders including, butnot
limited to, information on modusoperandi, patterns, and rituals.

Flag Driver-Ucense and Vehicle-Registration Files

States should adoptpolicies that flag driver-license and vehicle-registration files o fregistered sex
offenders as ameans of keeping law-enforcement authorities informed of address changes,
vehicle information, and personal data. Reference to an individual’s status as a registered sex
offender, however, mustnotappearanywhere on theactual driver’s license or vehicle-registration
documents. Such information should only be available to law-enforcement authorities so that when,
forexample, a law-enforcement officer makes a stop and checks an individual’s license-plate or
driver’s license number, the officer will also know whether or not he or she is dealing with a

registered sex offender.
Develop Risk Assessment Procedures

States should establish an Advisory Board to help create tier designations and determine the level
ofrisk represented by each offender. Those appointed to the Advisory Board should include

individuals with knowledge and specialization in the field.

Factors to be considered in assessing an individual offender’s risk include prior felony convictions
for a sex crime, whether the current offense caused injury or death to the victim, whether the
offender’s criminal history indicates a high probability o frecidivism, whether the offender has been
receiving or will receive counseling or therapy, conditions of release or post-release supervision,
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physical conditions that may minimize the risk o freoffense such as age cr physical incapacitation,
psychology cal or psychiatric profiles, response to treatment, and behavior such as ifthe offender
has made recent threats that he or she will commitanother sexual or violent crime, and ifthe

offender has accepted responsibility for the crime(s) committed.

. CreateVictim-Notification Programs

Victim-notification programs should exist to infonn victims o frelevant release or parole hearings.

. EnactCommunity-Notification Laws

Laws permitting law enforcementto notify the community ofthe release ofdangerous offenders
into the community should be enacted.

Community notification should be based on levels ofrisk, with offenders deemed to represent the
greatest threat to the community subject to active, notification.3These classifications should be
informed by science as well as a multidisciplinary perspective, defined in clinical terms, and deter-

mined as a resultofobjective criteria

Only asmall percentage ofjuveniles should be subjectto community notification. In many states
onlyjuveniles who are prosecuted as adults and convicied ofvery serious offenses are included.
When ajuvenile sex offenderis required to register, the law-enforcement agency responsible for
notification should inform school superintendents, who, in turn, should notify school principals. All
other community notification ofjuvenile sex offenders should be limited and discretionary.

The community-notification process should be coordinated with those responsible for supervising

the offender in the community.

Case studies on community notification should be developed to help communities implement
effective guidelines and decrease vigilantism

Educate Offenders

Offenders who are about to be released and will be subject to community notification should
receive education regarding the increased vigilance that will accompany their release.
Offenders should also be informed oftheir rights once they enter the community such as the right

tonot be harassed.

Educate the Community

The community should be educated and prepared for the release ofsex offenders through the use
ofcommunity programs and public-education forums. The community should also be informed

ofthe rights ofthe offender.



VIII.

K. Adopta Zero-Tolcrance Policy

States should adopt a zero-tolerance policy regarding acts ofharassment or vigilante violence
directed at offenders. It must be each state’s commitmentto ensure that community notification
regarding released offenders is handled responsibly and properly by each individual memberoftne

community.

States should enact legislation thatprohibits the sale or exchange o fsex-offender-registiy informa-
tion for profit, makes the misuse ofsex-offender-registry information a m|Sdemean0r, and SUbJeCtS

to criminal prosecution any use o fsex-offender-registiy information to commitdcrime against
another person.

Any response by the appropriate law-enforcement agency to an individual’s request fOf a
sex-offender-registry hstshould also include a cautionary statement pertaining {0 the misuse Of

information.

STATES SHOULD INVOLVE VICTIMS AND COMMUNITY MEMBERS AND USE
INDIVIDUAL INTEREST AND KNOWLEDGETO IMPROVE LAWS, EDUCATION,
AND PREVENTION MECHANISMS

A. Appoint Task Forces

State officials should appoint Task Forces and Blue Ribbon Panels to evaluate state law and
policy. Recommendations should be made on an annual basis.

Use the Media

Public-awareness campaigns and media coverage that encourage realistic, rational, and safe
responses to sex offenders should be undertaken.

The media mustplay a key role in educating the community about the problem ofsex offenses and
offenders. The mediashould promote public awareness regarding the complexity o fthe problem
and the fact that there is a wide range o f offenders representing varying degrees ofrisk.

Mandate Child-Safety Curricula

States should mandate child-safety and protection curricula in schools. Research has demon-
strated that positive, comprehensive, and empowering content will not frighten children, but rather
better enable them to successfully deal with challenges they may encounter. States have a key role
in ensuring that basic messages on safety and self-protection are taught to children.



Conclusion

In atimeoftightbudgets, limited prison space,®increased awareness of incidents and reporting, and
growing public demand to address the sex-offenderproblem more effectively, policymakers and public
officials mustdevelop a comprehensive strategy and response.

A coordinated, interagency approach is key to establishing a comprehensive sex-offender policy. By
joining forces across departmental, geographic, and political boundaries, resources can be targeted
toward the common goals3®ofholding offenders accountable and keeping the public safe from future

violent crime.
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31 percent for the nontreatment group, The average follow-up time was 6.3 years.

27 Offender Characteristics and Treatment, supra note 23, at 184. Community-based controlled studies with random

assignment are ethically questionable.
:J Marie A. Bochnewich, Predictions o fDangerousness and Washington $ Sexually Violent Predator Statute, 29 cal.

W. L. Rev.227 (1992). There is evidence that very few sex offenders are permanently incarcerated. SeegeneraIIyLin Song
and Roxanne Lieb, Adult Sex Offender Recidivism: A Review 0 fStudies, washington State Institute for Public Policy,
January 1994, ot 2 (observing that most convicted sex offenders eventually return to the community).

-9 1n North Carolina v. Alford, 400 U.S. 25 (1970), the U.S. Supreme Court held thatan individual may voluntarily and
knowingly consent to the imposition ofa prison sentence even if he is unwilling or unable to permit hia participation in

the acts constituting the crime. ]
10 The Supreme Court decision of Kansas V. Hendrick, 521 u.s. 346 (1997), examines one such statute and provides a

framework and context fOr the creation of such p_rO\{isions. ] ] o ]
3 Walter J. Dickey and Michael E. Smith, Rethinking Probation: Community Supervision, Community Safety, u.s.

Department ofJustice, Office of Justice Programs, December 1998, at 10. (Hereinafter “Rethinking Probation."] Avail*
able (NCJ 178236) from NCJRS at 1-800-851-3420.

BThese requirements are suggested pursuant to the Jacob Wetterling CrimesAgainst Children and Sexually Violent
Offender RegistrationAct (42 u.s.c. § 14071)

"1d.

" Leading community notification models include those in Minnesota, New Jersey, and the state of Washington.
* Prisoners in 2001, Supranote 3,at 10. On December 31,2001, state prisons were operating between 1and 16pcrcent
above capacity, while federal prisons were operating at 31 percent above capacity.

Rethinking Probation, supra note 31, at s,
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TITLE 47. CRIMINAL PROCEDURE AND CORRECTIONS (Chs. 900-985)
CHAPTER 921. SENTENCE

GO TO FLORIDA STATUTES ARCHIVE DIRECTORY
Fla. Stat. § 921.141 (2005)

8§ 921.141. Sentence of death or life imprisonment for capital felonies; further
proceedings to determine sentence

(1) SEPARATEPROCEEDINGS ON ISSUE OF PENALTY. -Upon conviction or
adjudication of guilt of a defendant of a capital felony, the court shall conduct a separate
sentencing proceeding to determine whether the defendant should be sentenced to death
or life imprisonment as authorized by s. 775.082. The proceeding shall be conducted by
the trial judge before the trial jury as soon as practicable. If, through impossibility or
inability, the trial jury is unable to reconvene for a hearing on the issue of penalty, having
determined the guilt of the accused, the trial judge may summon a special juror orjurors
as provided in hapter 913 to determine the issue of the imposition of the penalty. Ifthe
trial jury has been waived, or if the defendant pleaded guilty, the sentencing proceeding
shall be conducted before ajury impaneled for that purpose, unless waived by the
defendant. In the proceeding, evidence may be presented as to any matter that the court
deems relevant to the nature of the crime and the character of the defendant and shall
include matters relating to any of the aggravating or mitigating circumstances enumerated
in subsections (5) and (6). Any such evidence which the court deems to have probative
value may be received, regardless ofits admissibility under the exclusionary rules of
evidence, provided the defendant is accorded a fair opportunity to rebut any hearsay
statements. However, this subsection shall not be construed to authorize the introduction
of any evidence secured in violation of the Constitution of the United States or the
Constitution of the State of Florida The state and the defendant or the defendant’s
counsel shall be permitted to present argument for or against sentence of death.

(2) ADVISORYSENTENCEBY THEJURY. -After hearing all the evidence, the
jury shall deliberate and render an advisory sentence to the court, based upon the
following matters:

(5) (a) Whether sufficient aggravating circumstances exist as enumerated in subsection
]



(b) Whether sufficient mitigating circumstances exist which outweigh the
aggravating circumstances found to exist; and

(c) Based on these considerations, whether the defendant should be sentenced to life
imprisonment or death.

(3) FINDINGSIN SUPPORTOFSENTENCE OF DEATH. -Notwithstanding the
recommendation of a majority of the jury, the court, after weighing the aggravating and
mitigating circumstances, shall enter a sentence of life imprisonment or death, but if the
court imposes a sentence of death, it shall set forth in writing its findings upon which the

sentence of death is based as to the facts:
(a) That sufficient aggravating circumstances exist as enumerated in subsection (5),

and
(b) That there are insufficient mitigating circumstances to outweigh the aggravating
circumstances.

In each case in which the court imposes the death sentence, the determination of the
court shall be supported by specific written findings of fact based upon the circumstances
in subsections (5) and (6) and upon the records of the trial and the sentencing
proceedings. If the court does not make the findings requiring the death sentence within
30 days after the rendition of the judgment and sentence, the court shall impose sentence
of life imprisonment in accordance with s. 775.082.

(4) REVIEWOFJUDGMENTAND SENTENCE. -The judgmentof conviction and
sentence of death shall be subject to automatic review by the Supreme Court of Florida
and disposition rendered within 2 years after the filing of a notice of appeal. Such review
by the Supreme Court shall have priority over all other cases and shall be heard in
accordance with rules promulgated by the Supreme Court.

(5) AGGRAVATING CIRCUMSTANCES. -Aggravating circumstances shall be
limited to the following:

(a) [As amended by s. 1, ch. 96-302.] The capital felony was committed by a person
previously convicted of a felony and under sentence of imprisonment or placed on
community control or on felony probation.

(a) [As amended by s. 5, ch. 96-290.] The capital felony was committed by a person
under sentence of imprisonment or placed on community control or on probation.

(b) The defendant was previously convicted of another capital felony or of a felony
involving the use or threat of violence to the person.

(c) The defendant knowingly created a great risk of death to many persons,

(d) The capital felony was committed while the defendant was engaged, or was an
accomplice, in the commission of, or an attempt to commit, or flight after committing or
attempting to commit, any: robbery; sexual battery; aggravated child abuse; abuse ofan
elderly person or disabled adult resulting in great bodily harm, permanent disability', or
permanent disfigurement; arson; burglary; kidnapping; aircraft piracy; or unlawful
throwing, placing, or discharging of a destructive device or bomb.



(e) The capital felony was committed for the purpose of avoiding or preventing a
lawful arrest or effecting an escape from custody.

(f) The capital felony was committed for pecuniary gain.

(g) The capital felony was committed to disrupt or hinder the lawful exercise of any
governmental function or the enforcement of laws.

(h) The capital felony was especially heinous, atrocious, or cruel.

(i) The capital felony was a homicide and was committed in a cold, calculated, and
premeditated manner without any pretense of moral or legal justification.

(J) The victim of the capital felony was a law enforcement officer engaged in the
performance of his or her official duties.

(k) The victim of the capital felony was an elected or appointed public official
engaged in the performance of his or her official duties if the motive for the capital felony

was related, in whole or in part, to the victim's official capacity.

(1) The victim of the capital felony was a person less than 12 years of age.

(m) The victim of the capital felony was particularly vulnerable due to advanced
age or disability, or because the defendant stood in a position of familial or custodial
authority over the victim.

(n) The capital felony was committed by a criminal street gang member, as defined
ins. 874.03.

(0) The capital felony was committed by a person designated as a sexual predator
pursuant to s. 775.21 or a person previously designated as a sexual predator who had the

sexual predator designation removed.
(6) MITIGATING CIRCUMSTANCES. --Mitigating circumstances shall be the

following:

(a) The defendant has no significant history of prior criminal activity.

(b) The capital felony was committed while the defendant was under the influence
of extreme mental or emotional disturbance.

(c) The victim was a participant in the defendant's conduct or consented to the act.

(d) The defendant was an accomplice in the capital felony committed by another
person and his or her participation was relatively minor.

(e) The defendant acted under extreme duress or under the substantial domination
of another person.

(0 The capacity of the defendant to appreciate the criminality of his or her conduct
or to conform his or her conduct to the requirements of law was substantially impaired.

(g) The age of die defendant at the time of the crime.

(h) The existence of any other factors in the defendant's background that would
mitigate against imposition of the death penalty.



(7) VICTIMIMPACTEVIDENCE. -Once the prosecution has provided evidence cf
the existence ofone or more aggravating circumstances as described in subsection (5),
the prosecution may introduce, and subsequently argue, victim impact evidence to the
jury. Such evidence shall be designed to demonstrate the victim's uniqueness as an
individual human being and the resultant loss to the community's members by the
victim's death. Characterizations and opinions about the crime, the defendant, and the
appropriate sentence shall not be permitted as a part of victim impact evidence.

(8) APPLICABILITY. -This section does not apply to a person convicted or
adjudicated guilty ofa capital drug trafficking felony under s. 893.135.

HISTORY: s. 237a, ch. 19554,1939; CGL 1940 Supp. 8663(246); s. 119, ch. 70-339; s.
1,ch. 72-72;s. 9, ch. 72-724; s. 1, ch. 74-379; s. 248, ch. 77-104; s. 1, ch. 77-174; s. 1,

ch. 79-353; s. 177, ch. 83-216; s. 1, ch. 87-368; s. 10, ch. 88-381; s. 3, ch. 90-112; s. 1,
ch. 91-270; s. 1, ch. 92-81; s. 1, ch. 95-159; s. 5, ch. 96-290; s. 1, ch. 96-302; s. 7, ch.

2005-28; s. 2, ch. 2005-64.

NOTES:

AMENDMENTS
The 2005 amendment by s. 7, ch. 2005-28, effective September 1, 2005, added (5)(0).

The 2005 amendment by s. 2, ch. 2005-64, effective July 1, 2005, in the first sentence in
(7), added "to thejury" following "victim impact evidence."

NOTE.-Former s. 919.23.

LexisNexis (R) Notes:
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8 921.0016. Recommended sentences; departure sentences; aggravating and mitigating

circumstances

(1) (a) The recommended guidelines sentence provided by the total sentence points is
assumed to be appropriate for the offender.

(b) A trial courtjudge may impose a state prison sentence which varies upward or
downward by up to, and including, 25 percent from the recommended guidelines state
prison sentence without issuing a written statement delineating the reasons for the
variation.

(c) A state prison sentence which varies upward or downward from the
recommended guidelines prison sentence by more than 25 percent is a departure sentence
and must be accompanied by a written statement delineating the reasons for the
departure, filed within 7 days after the date of sentencing. A written transcription of
orally stated reasons for departure from the guidelines at sentencing is permissible if it is
filed by the court within 7 days after the date of sentencing.

(d) The imposition of a split sentence of incarceration followed by community
control or probation does not by itself constitute a departure from sentencing guidelines.
For the purpose of determining the maximum sentence authorized by law, any
community control portion ofa split sentence does not constitute a term of imprisonment.

(e) A departure sentence must be within any relevant maximum sentence limitations

provided by s. 775.082.

(2) A departure from the recommended guidelines sentence is discouraged unless
there are circumstances or factors which reasonably justify the departure. Aggravating
and mitigating factors to be considered include, but are not limited to, those listed in
subsections (3) and (4). The failure of a trial court to impose a sentence within the



sentencing guidelines is subject to appellate review under chapter 924, but the extent of
departure from a guidelines sentence is not subject to appellate review.

(3) Aggravating circumstances under which a departure from the sentencing
guidelines is reasonably justified include, but are not limited to:

(a) The departure results from a legitimate, uncoerced plea bargain.
(b) The offense was one of violence and was committed in a manner that was
especially heinous, atrocious, or cruel.

(c) The offenses before the court for sentencing arose out of separate episodes; the
primary offense is scored at offense level 4 or higher; and the defendant has committed
five or more offenses within a 180-day period that have resulted in convictions.

(d) The primary offense is scored at offense level 3 and the defendant has
committed eight or more offenses within a 180-day period that have resulted in
convictions.

(e) The offense before the court for disposition was committed within 6 months
after the defendant was discharged from a release program, as defined in s. 921.0011(6),

or released from state prison, whichever is later.
(f) The defendant occupied a leadership role in a criminal organization.
(g) The offense was committed by a public official under color of office.

(h) The defendant knew the victim was a law enforcement officer at the time of the
offense; the offense was a violent offense; and that status is not an element of the primary
offense.

(i) The offense created a substantial risk of death or great bodily harm to many
persons or to one or more small children.

(J) The victim was especially vulnerable due to age or physical or mental disability.

(k) The offense was motivated by prejudice based on race, color, ancestry,
ethnicity, religion, sexual orientation, or national origin of the victim.

(1) The victim suffered extraordinary physical or emotional trauma or permanent
physical injury, or was treated with particular cruelty.

(m) The victim was physically attacked by the defendant in the presence of one or
more members of the victim's family.

(n) The offense resulted in substantial economic hardship to a victim and consisted
of an illegal act or acts committed by means of concealment, guile, or fraud to obtain
money or property, to avoid payment or loss of money or property, or to obtain business
or professional advantage, when two or more of the following circumstances were

present:

1 The offense involved multiple victims or multiple incidents per victim;

2. The offense involved a high degree of sophistication or planning or occurred

over a lengthy period of time;



3. The defendant used position or status to facilitate the commission of the
offense, including positions of trust, confidence, or fiduciary relationship; or

4. The defendant was in the past involved in other conduct similar to that involved
in the current offense.

(0) The offense was committed in order to prevent or avoid arrest, to impede or
prevent prosecution for the conduct underlying the offense, or to effect an escape from
custody.

(p) The defendant is not amenable to rehabilitation or supervision, as evidenced by
an escalating pattern of criminal conduct as described in's. 921.001(8).

(q) The defendant induced a minor to participate in any of the offenses pending
before the court for disposition.

(r) The primary offense is scored at offense level 7 or higher and the defendant has
been convicted of one more offense that scored, or would have scored, at an offense level

8 or higher.
(s) The defendant has an extensive unscoreable juvenile record.

(t) The defendant committed an offense involving sexual contact or sexual
penetration and as a direct result of the offense, the victim contracted a sexually
transmissible disease.

(4) Mitigating circumstances under which a departure from the sentencing guidelines
is reasonably justified include, but are not limited to:

(a) The departure results from a legitimate, uncoerced plea bargain.

(b) The defendant was an accomplice to the offense and was a relatively minor
participant in the criminal conduct.

(c) The capacity of the defendant to appreciate the criminal nature of the conduct or
to conform that conduct to the requirements of law was substantially impaired.

(d) The defendant requires specialized treatment for a mental disorder that is
unrelated to substance abuse or addiction or for a physical disability, and the defendant is
amenable to treatment.

(e) The need for payment of restitution to the victim outweighs the need for a prison
sentence.

(f) The victim was an initiator, willing participant, aggressor, or provoker of the
incident.

(g) The defendant acted under extreme duress or under the domination of another
person.

(h) Before the identity of the defendant was determined, the victim was
substantially compensated.

(i) The defendant cooperated with the state to resolve the current offense or any

other offense.



(J) The offense was committed in an unsophisticated manner and was an isolated
incident for which the defendant has shown remorse.

(k) At the time of the offense the defendant was too young to appreciate the
consequences of the offense.

(1) The defendant is to be sentenced as a youthful offender.

(5) A defendant's substance abuse or addiction, including intoxication at the time of
the offense, is not a mitigating factor under subsection (4) and does not, under any
circumstances, justify a downward departure from the sentence recommended under the

sentencing guidelines.

HISTORY: s. 13, ch. 93-406; s. 7, ch. 95-184; s. 5, ch. 96-409; ss. 1, 41, ch. 97-194.

NOTES:

NOTE.--Section 1, ch. 97-194, provides that "[sjections 921.0001, 921.001, 921.0011,
921.0012, 921.0013, 921.0014, 921.0015, 921.0016, and 921.005, Florida Statutes, as
amended by this act, are repealed effective October 1, 1998, except that those sections
shall remain in effect with respect to any crime committed before October 1, 1998."
Section 43, ch. 97-194, provides fhat "[t]he Division of Statutory Revision ofthe Joint
Legislative Management Committee shall leave the repealed statutory provisions
referenced herein in the Florida Statutes for 10 years from October 1,1998." Section 4,
ch. 95-184, deleted the definition of the term "release program™ from s. 921.0011(6),

which is referred to in paragraph (3)(e).
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House Bill 353
Sentencing For Sexual Offenses

Sponsor Statement

HB 353 will effectively double the present presumptive sentencing of all sexual assault
offenses against minors, resulting in a clear message of zero-tolerance to anyone
contemplating or involved in this most egregious act against the most vulnerable
members of our society. This legislation establishes a minimum sentence of 24 years for
those who commit an Unclassified Sexual Offense with a weapon or cause bodily injury,
even when it’s a first time felony offense. MB 353 introduces periodic polygraph testing
for sex offenders on probation, which will give the Department of Corrections an
additional tool to identify potential repeat offenders before another child is victimized.

With the amount of sexual assault crimes on the rise in Alaska and increasing numbers of
Alaskans speaking out, it is time to toughen our laws. Other stales have enacted, or are in
the process of enacting, laws with stiffer penalties for those who commit such heinous
crimes. Alaska should be first in the nation in protecting our children from sexual

predation, not first in the rate of sexual assault.

According to the Federal Bureau of Investigation Uniform Crime Report (UCR), Alaska
has the highest per capita rate of reported rapes ("rapes” in this case refer to child sexual
abuse as well as adult assaults). Alaska's per capita rape rate is nearly 71% greater than

that of the next highest state.

According to the "Kilpatrick Rape in America Report (1992)" reporting of these cases is
as low as 16%. Arrest rates are also low, with as few as 27% of reported crimes resulting

in arrest (Snyder 2000). Alaska has 4300 registered sex offenders in communities
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statewide. These figures lead us to conclude that the number of actual sex offenders in
Alaska is no doubt significantly higher.

W hile there is no record of any treatment or therapy having significant effects on sex
offender recidivism rates (SOTEP Report, 1995), there are steps we can take to reduce
repeat offenses. Longer sentences will ensure that the most dangerous offenders are kept
away from our children. Regular polygraph testing for all sexual offenders has proven to
have an effect on sexual behavior. Supervision of offenders with polygraph tests leads to
69% compliance with probation requirements, while supervision without polygraph tests
leads to a 26% compliance rate (Abrams and Ogard, 1986). Requiring a probation period
as part of a sentence, along with mandating regular polygraph tests will make our State
safer, and reduce the numbers of sexual assault over time.

This legislation is imBerative (50 changing our gosi‘ion z%s the numger one state Inthe nation for sexual
assault'and sexual abuse and providing a safer place for our residents. Iurge your support.
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2006 LEGISLATIVE SESSION Bill Version: CSHB 353(JUD)
(H) Publish Date: 2/21/06

Revision Date/Time (Note if correction): Dept. Affected:

Title Sentencing for Sexual Oflenses [RDU Alaska Court System
Component Trial Courts

Sponsor Representatives Neuman and Lynn

Requestor Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) i ! ! !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)
TOTAL

Estimate of any currentyear (FY2006) cost: 0.0
Mark this box (X) if funding for this bill is included n tho Governor's FY 2007 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page itnecessary)

House Bill 353 significantly increases the presumPtive sentences for those convicted of sexual offenses. Itis
likely that the longer sentences will increase a defendant’s willingness to go lo trial. Although the additional
costs associated with those trials will fiscally impact the court system, the extent of the impact is too

speculative to support a fiscal note.

Phono 463-4750

Prepared by: Doug Woolivor, Administrative Attornoy
Date/Timo 1/31/06 @ 9:00 am

Division Alaska Court System

Approved by: Doug Woolivor for Stephanie Colo, Adminstrative Director Dato 1/31/2006

Agency Alaska Court System
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