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D ear M s. Seybold:

I received and read the correspondence yo u  sent to me, vo ic ing  concerns 
a b ou t sex offender issues in  A laska. T h a n k  yo u  fo r ta k in g  the  tim e  to w rite  
and  express y o u r concerns ab ou t th is  very serious p u b lic  sa fe ty issue.

F irs t, I am  a s trong  sup porte r o f incre as ing  the n u m b e r o f law  
en forcem ent o fficers in  A laska, bo th  w ith in  the A laska  S tate Troopers and loca l 
po lice  departm en ts . D u rin g  the past tw o leg is la tive sessions I asked fo r and 
received fu n d in g  fo r 25 new D e p a rtm e n t o f P ub lic  Safety sta te  troope r 
po s itions . Ten pos itions were added to the specialized in ve s tig a tio n  u n its  in  
o rde r to he lp address in  p a rt the very issue you  raise. Since becom ing 
G overnor, I have d irected the D ep a rtm en t o f P ub lic  Safety and  the D epa rtm en t 
o f Law to aggressively investigate  and prosecute those persons invo lved in  sex 
o ffender ac tiv ity .

W ith  m y s igna tu re , I p u t in to  law  a s ta tu te  re q u irin g  ju d g e s  to sentence 
sex offenders w ith  m u lt ip le  conv ic tions  to a m in im u m  o f 40 to 99 years. 
A d d itio n a lly , A laska  laws deny sex o ffenders o n e -th ird  ‘good t im e ’ re d u c tio n  in  
sentences, and sex offenders are requ ired  to reg is te r and are p rosecu ted i f  they  
do no t.

fJnder recent leg is la tion , jud ges  m u s t sentence sex offenders to e igh t to 
twelve years fo r a f irs t serious offense. A fte r m y election to office, I passed 
leg is la tion  re q u irin g  ju d ge s  to im pose consecutive jail tim e fo r sex offenses 
invo lv in g  m u lt ip le  v ic tim s  or for m u lt ip le  crim es against the same v ic tim . 
Therefore, w ith  these sentencing gu ide lines  in  place, a firs t- t im e  o ffender can 
easily  receive a sentence o f 24 years o r more.

I am alw ays in terested in  im p ro v in g  c r im in a l laws to ass is t w ith  the 
p ro tec tio n  o f o u r c itizen ry , p a rt ic u la r ly  when it comes to o u r ch ild re n . It is 
possib le th a t im proved leg is la tion cou ld  be in trodu ced , e ith e r th ro u g h  m y office 
o r by a leg is la tor. I wiP isk  the D ep artm en t o f Law to cons ide r d ra ft in g  a b ill
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w ith  specific in te n t to re qu ire  a d d itio n a l m a n d a to ry  sen tenc ing  fo r the  c rim e o f 
sexual abuse o f a m in o r. You are ce rta in ly  encouraged to  w o rk  w ith  y o u r 
leg is la to rs  fo r possib le  in tro d u c tio n  o f a  sim s  b il l d u r in g  the  nex t leg isla tive 
session.

I ce rta in ly  share y o u r  concerns and apprec ia te  y o u r  in p u t ab ou t th is  
issue. I f irm ly  believe th a t o u r c h ild re n  need to be p ro tec ted  from  sexual 
p reda to rs . I t  is  s trong  c itizen  advocates, such as yo u rse lf, th a t he lp create the 
necessary and m u ch  needed p ro tec tio ns  fo r those w ho ca n n o t p ro tec t 
them selves.

A lth o u g h  inc re as ing  the n u rm  . r  o f police o ffice rs and  enhanc ing  the  
sta te  sex o ffender laws are slow  and  com plex procedures, I w a n t to assure you 
th a t m y a d m in is tra tio n  is  d ilig e n tly  w o rk in g  to im prove these p u b lic  safety 
issues in  A laska.

I w ou ld  like  to th a n k  you again  fo r ta k in g  y o u r tim e  to w rite  ab ou t y o u r 
concerns and I w ou ld  encourage you  to com m un ica te  w ith  y o u r leg is la tors  
ab ou t these very im p o rta n t issues.

S incerely yo u rs ,

G overnor

cc: W illia m  Tandeske, C om m issioner, D epartm ent o f P ub lic  Safety
C olonel J u lia  G rim es, D irec to r, A laska S tate Troopers
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You asked how Florida’s recently enacted ‘ J e s s ic a ’s Law" compares with Alaska law.

S ummary

‘J e s s ica ’s Law" differs from Alaska law primarily In the areas of sentencing, monitoring, arid 
registration requirements for sex offenders. The Florida law mandates increased research and 
data sharing capabilities, which exceed thoss of Alaska. We orovide an overview of how 
Jessica's law compares with Alaska law in Table 1.
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O v e r v ie w  o f  “J e s s ic a ’s  La w "

In May of 2005, Governor Jeb  Bush signed House Bill 1877, known as the Jess ica Lunsford Act, 
which amended a number of Florida statutes related to sex offenders. The bill, which passed 
unanimously in both the Senate and the House, was developed after a convicted sex offender 
was charged with the kidnapping and murder of nine-year old Jess ica . Although other recent sex 
offender legislation has focused on punishing repeat offenders more harshly, the Je ss ica  
Lunsford Act imposes stringent sentencing and monitoring requirements on first-time sex 
offenders. By incarcerating offenders for longer periods of time and monitoring them more 
closely after they are released, supporters of the law hope to prevent offenders from having ti.e 
opportunity to commit more crimes and create more victims.
The new Florida law establishes a sentence of 25 years to life imprisonment for sex offenders 
convicted of lewd and lascivious molestation when victims are under the age of 12. If released, 
these offenders are required to participate in lifetime active monitoring using Global Positioning 
System (GPS) technology, which allows law enforcement officers to determine their location at 
any time.1 “Jess ica 's Law" also significantly increases the use of electronic monitoring in Florida 
to track other sex offenders under community supeivision.2
The Je s s ic a  Lunsford Act provides for the following:

♦ Increasing the penalty for lewd and lascivious molestation of a child to life In 
prison or a split sentence of a mandatory minimum 25-year prison term, 
followed by lifetime supervision with electronic monitoring.

♦ Increasing, from 20 to 30 years, the period of time before a sexual predator is 
allowed to petition to have the sexual predator designation removed.

♦ Increasing sexual predator/offender registration and reporting requirements.
♦ Making status as a rexual predator an aggravating factor that may influence 

whether a cnminal Is sentenced to the death penalty in capital cases.
♦ Designating failing to re-register a s  a sexual offender/predator, or harboring 

or assisting a sexual predator/offender, a third degree felony.
♦ Requiring those already convicted of sex crimes to have electronic 

monitonng for the remainder of their probation.
♦ Requiring all county misdemeanor probation officials to search the sexual 

offender registry when a new offender is assigned to them.
♦ More than $11 million in added funding for sex offender management:

' We include. ; i : Attn-hmertl A. tho following Florida Statute* which relate lo r.enlencing and electronic monitoring 
FS 775 082(3)(a). FS 4<5)<b). and FS 940 012(4)

5 Wo include, as Attachment B, ‘House ol Representative* Staff Analysis of HB 1877 CS.* which explains provisions
ol Ihe bill in gro.ite- detail This analysis pravidos usofu! insight into Ihe legislation; howevor, a row sm jll modifications,
such as dale chongos, wero made in the enacted version nf tho bill
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may not be sentenced to a definite term of imprisonment of more 
than 20 years.

♦ Sexinl assault in the third degree, incest, Indecent exposure In 
the first degree, possession of child pornography, or attempt, 
conspiracy, or solicitation to commit sexual assault In the 
second degree, sexual abuse of a minor in the second degree, 
unlawful exploitation of a minor, or distribution of child 
pornography— 1 to 2 years. The defendant may not be sentenced 
to a definite term of imprisonment of more than 10 years.7

In Alaska, most prisoners are eligible for "good time", which allows them to serve the last third of 
their sentence on parole instead of in prison. In 2003, Senate Bill 85 (ch 90 SLA 2003) modified 
AS 33.20.010 to include repeat felony sex offenders on the list of prisoners not eligible for a good 
time deduction. Due to this legislation, repeat sex offenders are spending more time in jail. As 
Portia Parker, deputy commissioner of the Department of Corrections, notes, incarceration is the 
only thing that really guarantees public safety.8 According to Ms. Parker, most repeat offenders 
still serve ten years on probation after they complete their full sentence. This is in line with the 
recommendation from the National Center for Missing and Exploited Children and the Office of 
Juvenile Justice and Delinquency Prevention that states do not allow release without 
supervision.9

A ggravating C ircumstances in S entencing

Florida law designates individuals who commit multiple or particularly severe sexual crimes as 
“sexual predators." “Je ss ica 's  Law" added status a s a current or former registered sexual 
predator to the list of aggravating circumstances that can be considered when sentencing an 
individual convicted of a capital felony to the death penalty. Alaska law contains no provision for 
capital punishment, and therefore Alaska law does not contain a comparable list. Neither Florida 
nor Alaska include status a s  a sexual predator or sex offender on the list of aggravating 
circumstances in ca se s  not involving a capital offense.10

'  We include, as Attachment J ,  Alaska Statute 12 55.125, which relates to sentencing for felonies

'  Personal communication from Portia Parker, doputy commissioner. Alaska Deportment of Corrections Ms Parker 
can be reached at (907) 269-7397

* Wo include, as Attachment E, 'A  Model S tale Se* Offender Policy,’  Natl Confer for Missing and Exploited 
Children and Iho Office of Juvonile Justice and Delinquency Prevention, 2003. p. o

10 'Sex offender’  Is the only designation apphod to perpetrators of soxual violence In Alaska We include, as 
Attachment F, FS 921 141 and FS 921.0016, and as Attachment G, AS 12 55.155. relating lo aggravating and mitigating 
circumstances.
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E lectronic  M on itor ing  in Flo r ida  under  "Jess ica ’s La w "

“Jess ica 's Law” requires lifetime active electronic monitoring of defendants convicted of lewd and 
lascivious molestation whose crimes occurred after July 1, 2005.15 The law also expands the use 
of electronic monitoring for sex rifenders released under the conditional re lease program, 
community control, and probation.1 The new law includes the following requirements:

♦ All offenders designated as sexual predators, as well a s  all adult offenders 
convicted of certain sex crimes that took place on or after September 1,
2005, and that involved victims 15 years of age or younger and an offender 
18 years of age or older, must be under electronic monitoring for the duration 
of their conditional release (FS 947.1405(10]).

♦ If an individual designated as a sexual offender or sexual predator due to 
unlawful sexual activity involving a victim 15 years of age or younger and an 
offender 18 years of age or older has his or her probation or community 
control revoked due to a violation, the court must order electronic monitoring 
as a condition of the subsequent term of probation or community control (FS 
948.063).

♦ In carrying out a court or commission order to electronically monitor 
probationers, community controllees, or conditional re leasees who have 
current or prior convictions for violent or sexual offenses, the department 
must use a system that actively monitors and identifies the offender’s 
location and reports or records the offender's presence near or within a crime 
scene or in a prohibited area, or the offender's departure from specified 
geographic limitations (FS 948.11(6)).

♦ All offenders who are placed on probation or community control for crimes 
that took place on or after September 1, 2005 must be placed under 
electronic monitoring as a condition of their probation or community control 
supervision if they are designated as sexual predators, or have ever been 
convicted of certain sex crimes involving victims 15 years of age or younger 
and an offender who is 18 years of age or older (FS 948.30(3)).

In order to allow for the implementation of these provisions, Florida S ta tu s 943.04352 was 
created to require probation service providers to search the sex offender/predator registry 
whenever they place an individual on misdemeanor probation.

’ *FS 948 012(4)

"  In Flonda, tho conditional relcas* program requues inmate* convicted of repealed violent offenses or designated 
as soxual predators lo be released under close supervision as they near Ihe ond o l their sonterv ot
Representatives,’ p. 5, see Attachment B) As dorincd In FS 940 001, community control le lc rs to  supervised custody In 
Hie community in which an offender's behavior or locslion is restricted, and probation is a form o f community supervise, i 
requinng specified contacts with parole and probation officers along w ilh othor conditions,

"  The provisions listed above rcfiecl Iho changes made by Jos-iica’6 Law, however, Florida Statute 948 30 Includes 
a number o f additional terms and conditions of probation or convm o lty  control tor certain se* offenders that may be 
ditterc.4 Irom the conditions o l community supervision In Alaska.
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S e x  O f f e n d e r  R e g is t r a t io n  La w s  in  F l o r id a  a n d  A l a s k a

Florida law designates an offender as oither a “sex offender" or "sexual predator* depending on 
the crime and when it was committed. An individual who commits any listed sex offense who Is 
being released from the sanction imposed for the crime after October 1, 1997, or who is cunrentiy 
under the custody or control of the Florida Department of Corrections will be designated a s  a sex 
offender. The court can designate an individual a s  a sexual predator if the person Is convicted of 
either one first-degree felony sex crime, or two second degree felony sex crimes, which were 
committed on or after October 1, 1993. Jess ica 's Law removed language that required the two 
second degree felony sex crimes to have been committed within a ten year period In order for an 
individual to qualify for the sexual predator designation. In addition, a s  of July 1, 2004, anyone 
civilly committed under the Florida Jimmy Ryce Sexually Violent Predator Act must also register 
a s  a sexual predator.20
In Florida, sexual predators and offenders are generally required to maintain registration for the 
duration of their lives; however, under some circumstances a sexual predator may petition the 
court for removal of the sexual predator designation. “Jess ica 's Law" increased from 20 to 30 
years the length of time sexual predators must wait after they are released from prison, 
supervision and sanction, before they are allowed to petition to have the designation removed.21
While Florida law now essentially requires that all sex offenders and sexual predators register for 
life unless they petition to have the designation removed, Alaska requires sex offenders to 
register for either 15 years or life, depending on the crime. Convicted sex offenders In Alaska are 
required to comply with Department of Public Safety Sex Offender/Child Kidr apper registration 
requirements for either 15 years, or the remainder of the r lifetime, a s  follows:

♦ 15 years after the offender is released from all requirements of a 
sentence, including probation and parole, for a single conviction of a 
non-aggravated sex offense or tor one child kidnapping conviction, 
not counting any year in which the offender failed to comply with the 
registration laws.

♦ Lifetime for regis'.;ants convicted of one aggravated sex offense, two 
or more sex offenses, two or more child kidnappings or one sex 
offense and one child kidnapping offense.22

"Jessica's Law" requires all designated sexual predators and offenders to register twice a year in 
person at the sheriff's office in the county where they reside.25 In Florida, sexual predators or

50 "Frequently Asked Questions," Florida Sexual Offenders and Predators, Florida Department of Law Enforcemenl,
h ttp JJw w w S M e  s la le  f l us/sopu/index .asp?PSess lon ld*8293418B1& . See FS 775 21(3) and 943 0435(12) for additional
information regarding sexual predators and sox offenders.

Pursuant to FS 775.21(6)(l), the 30-year period only applies to individuals who are designated as sexual predators
by the court on or alter September 1, 2005 "Jessica s Law" did no! change tho Florida policy that sox offenders can 
polition to have Ihe designation removed after 20 years.

n  AS 12 63.020 We Includo, as Attachment I, "Information Pamphlet Concerning Sex Offondor/Child Kidnapping 
p ;^i»tralion in Alaska," S lale of Alaska Department of Public Safety.

L e c . i s l a  w e  R e s e a r c h  R e  f o r t  0 6  0 8 0
F lorida 's  ' J ess ic a  "s l a w " and Alaska  Law s  R ela tjrvc to S e x  Offen d er s
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require background screening of all non-instructional school district employees and contractual 
personnel who are permitted a c ce s s  to school grounds when students are present. Previously 
this type of screening was only required if the employee had direct contact with students or 
access to school funds. Pursuant to AS 12.62.400, the Department of Public Safety may obtain a 
national criminal history record check for individual's who seek a teacher’s certificate, school bus 
driver license, licensure as a nurse or nurse aide, or a position involving supervisory or 
disciplinary power over a minor or dependent adult.

R esearch  a n d  Im proved  Data S har in g

In addition to making substantive changes in the criminal code, “Je s s ica 's  Law' also increased 
research, assessment, and information distribution. The law provides for the following:

♦ A task force within the Department of Law Enforcement to examine the 
collection and dissemination of offender information within the criminal justice 
system and the community, and recommend strategies and actions to 
enhance coordination within the criminal justice system;

♦ A study of the effectiveness of Florida's sexual predator and sexual offender 
registration process and community and public notification provisions 
prepared by the Office of Program Policy Analysis and Governmental 
Accountability;

♦ Developing a graduated risk assessment to identify and closely monitor high- 
risk sex offenders on probation or community control who have certain risk 
factors;

♦ Posting a cumulative chronology of any high-risk sex offender's history of 
probation, community control, and substantive violation on the Florida 
Department of Law Enforcement's Criminal Justice Intranet so that this 
information is available to the court at first appearance and subsequent 
hearings for high-risk sex offenders;

♦ Developing information relating to the number of sexual offenders and sexual 
predators who are required by law to be placed on community control, 
probation, or conditional release who are subject to electronic monitoring;

♦ Conducting research on factors relating to sentencing of sex offenders.'^
The Alaska Department of Corrections utilizes an in-depth risk assessment conducted by sex 
offender treatment providers in creating individualized supervision and treatment plans for 
offenders on probation and parole. Within the Alaska Department of Corrections, evaluation of 
sex offender programs may be done by the individuals administering the programs. For example, 
the DOC recently received funding for two positions to implement, coordinate, manage and 
evaluate the pilot program in Anchorage involving polygraph testing. While these individuals will

a  Section 22-23. HD 1877. FS 948 001, FS 216 130
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I n t r o d u c t i o n : T h e  N e e d  f o r  A c t i o n

T h e  total federal, state, and local adult correctional popul ation has reach© i  an all-time high o f  more than 
6.5 million . 1 It is estim ated that more than 3 percent o f  the adult population in the U nited  States, o r 1 in 
every 32 adults, is incarcerated or living in the community while on probation or parole .2 In state prisons 
alone, 49 percent o f  prisoners are serving tim e for violent offenses3 including rape and o ther form s o f  
sexual assault

The National Center for M issing & Exploited Children® (NCMEC) is particularly concerned with the 
incidence o f  sex offenses com m itted against children. In 67 percent o f  all reported incidents o f  sexual 
assault,'4 the victims are younger than 18, and 34 percent o f  all victims are younger than 12.s One in seven 
victims o f  sexual assault reported to law-enforcement agencies nationwide is a child younger than 6.6 For 
victims younger than 12,4-year-olds are at the greatest risk o f  sexual assau lt1 O f those offenders actually 
convicted o f  rape or sexual assault, two-thirds have a vi .tim  who is younger than 18, with tire vast majority 
o f  these victims being 12  or younger,8

Even more disconcerting, perhaps, is that juvenile victimizations are likely to include m ore than one 
victim. In 19 percent o f  juvenile sexual assault victimizations, thejuvenile is victimized along with another 
individual.9 Thirteen percent o f  juvenile victimizations involve a second victim, and the remaining 6 percent 
involve three or more victims, although not necessarily victims ofsexual assault. 10

O f further concern to N CM EC is that 40 percent o f  offenders who victimize children younger than 6 
ire, themselves, j  uveniles younger than 18.11 Yet few prosecutor offices handl ing juvenile  cases have a 

specialized unit dealing with juvenile transfers to criminal court, and even fewer have written guidelines 
about such transfers . 12

As policym akers address the issue o f  sex offenders, they are confronted with several basic, and 
unfortunate, realities as noted below.

•  Sex offenders who are in prison tend to serve limited sentences. 13
•  Most sex offenders are not in prison, but rather live in our own cities, towns, and neighborhoods ; 14

however, their presence is largely unknown . 15
•  Some sex offenders, particularly those who go without treatment, are at a high risk to reoffend ; 16 yet,

state-sponsored treatm ent program s are under attack and disappearing around the country . 11
•  While community supervision and oversight i ; widely recognized as essential, the system for provid­

ing such supervision isoverwhelm ed . 18

Nationwide there are m ore than 400,000 registered sex offenders. l9This particular criminal group 
poses an enorm ous challenge for policym akers. S jxoffenders can evoke unparalleled fear, and their 
offenses can result in lifelong and damaging conseq- ences for victims.

The most frequent victi ms o f  sexual attacks are often the most vulnerable segment o fou r society, with 
more than one-third o f  all sexual assaults involving a child victim younger than 12.20T h ere  is an u rg en t 
need for action.



T r i a g e : T h e  S t r a t e g y

^N ^C M E C  believes that each state must adopt a triage approach to sex offenders. W e m ust develop a 
range o f  responses, depending on the severity o f  die crime, with maximum sentences for those offenders 
w ho represent the greatest risk to the community. The criteria for seriousness, however, should not be 
limited to “violent” offenders. NCM EC believes that many of the most predatory offenders are not violent 
in the traditional sense. Thus we encourage legislative language that addresses both v io len t and p re d a ­
to ry  sex offenders.

In order to im plem ent this triage concept, we m ust develop m echanism s for perform ing effective 
evaluation o f  sex offenders at die earliest possible stage. Sincejuveniles are perpetrators as well as victims 
o f  sexual assault, the strategy must expressly address this group o f offenders, We must also creue  a  variety 
o f  options and alternatives for early, effective intervention with all sex offenders.

Although thepublic at-large generally expresses a desire for harsher penalties for sex offenders, in 
many cases the actual vi ctims often desire that one result o f  prosecution be supervised treatment either in 
a prison or community setting. This is particularly true when the offender is related to o r an acquaintance o f  
the victim or the victim ’s family. A criminal-justice response that does not include treatment opportunities 
for at least som e sex offenders may undermine victim  cooperation with the prosecution .21 In this time o f 
controversy regarding the efficacy o f  treatment, a general consensus has been reached on several basic 
points.

• Treatment is effective for some sex offenders.22
• Treatment is general ly more effective for those who participate voluntarily and have the motivation 

to change .23
•  Treatment may result in a reduction o f  additional offenses.2*
• Treatment goes beyond counseling in a tiierapist’s office.25

On the other hand, however, there are some offenders for whom there is no effective treatment at the 
current time.26Consequent!y our overall standard must be to reduce h a rm , and we caution against com­
m unity-based studies with random assignm ent to treatm ent and non-treatment control groups, as such 
studies cannot seem to be conducted without introducing unacceptable risks into the community .27

Finally we must m ake post-release supervision and follow-up a priority. It is not enough to merely 
ensure that an offender completes his o r her particular program or sentence. Since most sex offenders will 
eventually return to the community, the community is interested in policies and practices that will ensure the 
greatest level o f  safety over the long term .23 This makes it imperative that there be continuing contact, 
supervision, and resources directed to the largest segment o f  the sex-offender population -  those who are 
in the community.



comprehensive criminal-justice response is key to effectively addressing the issue o f  sex offenders, 
particularly those living within our communities and not within the confines o f  a  prison cell. The concepts, 
policies, and laws noted below  need not be accomplished strictly through legislation and state statute, but 
can also be carried out in regulations, administrative practices, codes, policies, and/or prosecutor charging 
and filing standards. State officials should evaluate their own current approaches to identify possible areas 
for change.

The eight goals o f  our recom mended sex-offender policy are listed below.
• States should develop a  comprehensive policy regarding sex offenders.
• Sex offenders should be correctly identified and charged within the criminal-j ustice system.
• A systematic decision-making process regarding disposition o f  cases should be implemented.
• A sentencing structure permitting a range o f  degrees o f  confinement and levels o f supervision should 

be available.
• Treatment programs should be part o f  the criminal-j ustice-system response.
• Convicted sex offenders should receive community supervision.
• Sex-offender-regi strati on and community-notification programs should be im plem ented
• States should involve victims and community members and use individual interest and knowledge to 

improve laws, education, and prevention mechanisms.
Each element is discussed in greater detail below.

I. STATES SH O U L D  D E V E L O PA  C O M PR E H E N SIV E  PO LIC Y  
REG A RD ING  SEX  O FFEN D ER S

A, Evaluate and A ssess Available O ptions

States should start by evaluating and assessing the broad spectrum o f  laws and policies in place in 
other jurisdictions as well as their own. Key areas to look at are definitions o f  various sex offenses, 
punishment and sentencing requirements, treatment and supervision programs, and successful strat­
egies that have been implem ented to address the growing public concern o f  what to do with sex 
offenders.

Calculate the cost o f  sanctions versus the cost o f  services. Within this framework, decisions can be 
made about the essential steps needed to create a com prehensive system  that responds differ­
ently to high-, medium- and low-risk situations and offenders.

B. Prosecute Vigorously

Cases for which there is legal sufficiency should be vigorously prosecuted to the fullest extent o f  
the law. Persons who commit sex offenses, whether adults orjuveniles being tried as adults, should, 
w henever possible, be convicted o f  crim es that accurately reflect the serious natu re  o f  their 
conduct. Such individuals should  also be properly labeled as “ sex o ffenders” so that future 
protective steps can be taken.

C o m p r e h e n s i v e  P o l i c y : T i i e  R e s p o n s e



C. Encourage Victim Cooperation

Victims should be encouraged to cooperate with and participate in the crim inal-justice system. 
Unnecessary system-induced trauma should be minimized through the implementation o f  a  thor­
ough crime victims’ rights policy including victim-witness support programs, specialized units, and 
appropriately  tra ined  personnel within prosecutor offices and o ther law -enforcem ent agen­
cies; “secondary-victim” treatment provisions for victim family members; prosecutions sensitive 
to child victims; and legislation adopting a co iprehensive Victim Bill o f  Rights.

D. Focus Sentencing on Public Safety

Sentencing practices should be primarily focused on community safety. Victim wishes should be 
heard and considered, including requests for treatm ent o f  the offender; however, where victim 
requests conflict with community interests, such wishes should not be determinative.

M aximum sentences should be,imposed for those offenders who represent the greatest risk to the 
community.

Probation should not be allowed for the m ajority o f  sex offenses committed against children or 
those deemed particularly violent or predatory.

Am ong standard probation and parole requirements for sex offenders should be to refrain from  
contact with the victim(s) and all immediate family members, Those convicted o f  crimes against 
children should be ordered to refrain from contact with all children.

States should create child-safety zones around the areas where children normally play. Offenders 
should be prohibited from entering these zones. This measure will also rule out the possibility that 
sex offenders will participate in activities or professions involving children such as coaching or 
vorking at daycare centers.

E. Treatment Is an Opportunity

Treatment for offenders should be viewed as an opportunity and not a right States should support 
offender treatment within realistic means. Treatment programs for offenders should not receive 
funding disproportionate to that given to treatment programs for crime victims.

F. M ake Research a Priority

Research m ust be aprio rity  focusing on w hat does and does not work in term s o f  sentencing 
practices, treatment programs, and the like. To reiterate, however, w e caution against community- 
based studies with random assignm ent to treatment and non-treatm ent control groups as such 
studies cannot seem  to be conducted without introducing unacceptable risks into the community.



II. SE X  OFFEN DERS SH O U LD BE CO RRECTLY IDENTIFIED A N D C H AR G ED  
W ITHIN TH E C R IM IN AL-JU STICE SYSTEM

A. Identify Sex O ffenders Early

Sex offenders should be identified early on in their criminal careers and properly charged with any 
offenses they commit. Even when incarceration is not possible, prosecutors should, at a minimum, 
obtain a conviction that conveys the essence and egregious nature o f  the act(s) committed. Pros­
ecutors should rarely agree to pleas to anonsexual offense. It is imperative that prosecutois “build 
a record” from the first moment possible.

B. Di sal lo w /f  #«?/•</19 Pleas

The Alford  Doc trine allows a defendant to plead guilty to a crime while not admitting that he or she 
actually committed it. Prosecutors should not allow' sex offenders to plead guilty under ihe Alford 
Doctrine, especially if  they are going to seek treatment or registration as conditions ofprobation.

C. Sex-O ffender Registration Is Im perative

Sex offenders should not be allowed to plea bargain out o f  sex-offender registration.

D. Allow for Special Findings

A special finding o f  “sexual motivation” should be established for use with sex offenders who are 
charged with or convicted o f  a nonsexual offense that was, however, sexually motivated such as 
burglary ormmder.

E. Address Juvenile O ffenders

Juvenile o ffenders who victim ize their peers should be identified  and addressed  at the first 
offense. W hen possible, prosecutor offices handlingjuvenile cases should have a specialized unit 
dealing with juvenile cases transferred to criminal court. At a m inimum  all offices should have 
written guidelines addressing such transfers.

F. InvestigateC hildPom ography

States should aggressively pursue investigations that involve or uncover child pornography as 
these materials represent evidence o f  actual sexual abuse o f  a child and may signal a proclivity for 
active sexual exploitation o f children.

G. Adopt Child-Enticement Laws

Child-enticement laws shoul d be enacted to help identify would-be sex offenders.



H. A ddress New A reas o f  Sexual Exploitation

States shou ld  develop  the capacity, technology, and ex p ertise  fo r a ttack ing  new  areas o f  
sexual exploitation including illegal uses o f  cyberspace. States should establish specialized“cyber” 
units within law  enforcem ent to com bat child  sexual exp lo ita tion , ch ild  pornography, and 
child enticem ent

III. A  SY STE M A TIC  DECISIO N-M AK IN G  PR O C ESS R E G A R D IN G  D ISPO SIT IO N  O F  
CASES SH O U LD  BE IM PLEM ENTED

A. R equire Pre-Sentence Reports

Pre-sentence reports (PSR) should be required for all sex offenders. A P S R shou ld  be prepared 
to assist the court in determ ining the defendant’s sentence after conviction. T he PSR  should 
incl ude any relevant sentencing guidel ines, information on prior anrests or convictions, employment 
and family background, and an analysis o f  the impact o f  the crim e on the victim(s). The person 
preparing the P S R  should make a reasonable effort to consult with the victim. I f  the victim is not 
available or declines to speak with the individual preparing the report, the report should reflect 
such information.

B. Develop Uniform  Sentencing Standards

Standards identifying which offenders are eligible for different sentencing alternatives should be 
developed and uniformly followed. Level o f  risk o f  the offender and the offense(s) committed 
should be taken into consideration when developing such standards.

C. D ispositions Should Be System atic

Dispositions should be systematic and implemented uniformly statewide. An efficient method o f  
statewide communication, such as the Internet, should be developed to keep all prosecutors aware 
o f developm ents and setbacks in the prosecution and sentencing o f  sex offenders.

1). M ake Training Available

Training on a varie ty  o f  topics should be m ade available to law  enforcem ent, prosecutors, 
judges, and com m unity-corrections officers who handle sex-offender cases. Possible topics 
include developm ents in state and federal law  and working with child victim s and witnesses.

IV. A SE N T E N C IN G  ST R U C T U R E  PE R M ITTIN G  A R A N G E O F D E G R E E S  O F  
C O N FIN E M E N T A N D  LEVELS O FSUPERVISIO N SH O U LD  BE AVAILABLE

A. C onsider Certain Factors in Sentencing Decisions

Seriousness o f  the crim e, num berofv ictim s involved, a g e o f  the victim (s), relationship o f  the 
victim(s) to the offender, injury to the victim(s), extensiveness and seriousness o f  the offender’s 
crim inal record, and risk to the com m unity should all be considered in m aking a sentencing 
decision.
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B. Develop Innovative Approaches to Com m unity Supervision

Innovative approaches to comm unity supervision, such as day-reporting and electronic moni­
toring, should be evaluated and encouraged.

C. Restrict Eligibility for Com m unity-Based Treatm ent

Eligibility fo r com m unity-based treatm ent program s should  be restricted  to less dangerous 
offenders. Violent rapists and repeat sex offenders should be excluded

Eligibility for comm unity-based treatm ent program s should be denied to those who plead nolo 
contendere or use Alford  pleas.

Treatment should be available only to those who genuinely accept responsibility for their acts and 
remorsefully admit their guilt.

D. Back Treatm ent A lternatives with Suspended Prison Tim e

Treatment alternatives should be backed by suspended prison tim e so that the system maintains 
leverage and offenders are given the strongest possible incentive to participate in a meaningful and 
serious way.

E. Enact TYxith-in-Sentencing Laws and Policies

States should enact truth-in-sentencing laws and policies and study them for efficacy. In addition to 
reducing “good time’’accumulation for violent criminals, truth-in-sentencing law sshouldrequire 
inmates to earn sentence reductions through active participation in work, education, vocational, 
substance-abuse-prevention, and mental-health programs.

F. Eliminate Flat-Time Release W ithout Supervision

States should elimi nate flat-time release without supervision for sex offenders.

G. Enact Civil-Commitment Laws

Laws should be enacted that would allow the limited and carefully constructed u seo f civil commit­
ment for sex offenders displaying a mental abnormality o f  such severity that the offender represents 
a clear danger to public health and safety .30

II. Construct Provisions for Repeat and Extremely D angerous O ffenders

Special provisions for repeat and/or extremely dangerous sex offenders should be considered, 
debated, implemented, and evaluated Such provisions include habitual criminal statutes, civil com­
mitment, and lifetime parole.



V. TR EA TM EN T PR O G R A M S SH O U L D  BE P A R T O FT H E  
CR1M INAL-JUSTICE R ESPO NSE

A. R educe Recidivism

To the extent possible, treatment approaches within prisons and the com m unity should be based 
on current research and program s with demonstrated effectiveness in reducing recidivism. The 
primary concern should always be public safety and reducing potential harm  to the community.

B. O ffenders Should Plot Select the Treatm ent Program

The selection o f  coinm  unity-based treatm ent as a condition o f  probation or parole should be 
approved by corrections’ officials. Offenders should not be allowed to select their own treatment 
program or provider.

C. Dem and M inim um  Standards o f  M ental-Health Practitioners

M ental-heaJth p rac titioners  w ho p rov ide  trea tm ent serv ices to sex  offenders as a result o f  
p ro b a tio n  o r p a ro le  req u irem e n ts  m u st m eet m in im u m  s tan d a rd s  for com petence and 
accountabil ity including training in and experience with sex offenders, willingness to report 
infractions, and limited confidentiality. It is essential that practitioners have specialized knowledge 
and skill in order to effectively monitorpublic-safety risks.

D. “O ne-Size-Fits-A ll” Treatm ent Program s Are N ot Effective

Treatment programs should be offender-specific and tailored to offender typology and paraphilia 
States should further implement programs geared toward the treatment ofjuvenile sex offenders.

E. Take Culture and Language into Consideration

Culturally relevant and acceptable treatm ent program s and providers should be m ade available 
including ethnically diverse providers and providers with foreign-language abilities.

F. O ffenders Should Be Expected to Pay for Com m unity-Based Treatm ent

A revolving loan fund should be created for otherwise eligible offenders w ho are truly indigent

Offenders should also be expected to contribute to a victim-restitution fund.

VI. CO NVICTED SEX O FFENDERS SH O U LD  
RECEIVE CO M M UNITY SUPERVISION

A. Supervise R elease o f  Sex O ffenders

Sex offenders who remain in or arc released into the community should besupervised. The level, 
degree, and intensity o f  follow-up and supervision should be based on the level o f  risk assigned to 
the offender,

States should create long periods o f  supervision, such as life, for die most serious sex offenders.



In developing a supervised release policy, consider the points listed below.
• Supervision should be meaningful such as face-to-face contact and unannounced visits.
• Supervision should incorporate “relapse prevention,” a m odel for identifying precursors to 

offending. The supervising officer should have knowledge o f  and closely m onitor individual 
precursors.

•  Those who are supervising sex offenders should have specialized training.
• Polygraphs should be used by probation and parole officers at regular intervals.

B. Include Individual Restrictions

Parole and probation restrictions should  be lim ited to a  plausible few, as failure to do so sets 
offhiders up for violation .31

Community supervision should include individualized restrictions on high-risk activities such as 
unsupervised contact with minors and alcoh : 1 or drug use. I f  an individual com pletes a prison 
sentence and the probation or parole supervisor feels he or she constitutes a  risk to a potential 
victim, then that individual should not be allowed to live within a  certain proximity to that particular 
victim

C. Develop “Failure-to-Com ply” Guidelines

G uidelines for failure-to-com ply with conditions o f  release should be developed and strictly 
follow ed Options to consider are an increase in the level o f  supervision and revocation o f  commu- 
nity-release privileges.

Parole and probation officers should also be given special authority to intervene if  they determine 
that a  registered sex offender is improperly interacting with children.

D. Limit C aseloads
i

D ue to the need  fo r m ore in tensive supervision, sta tes shou ld  seek to lim it p robation- and 
parole-officer caseloads and develop sex-offender specialists.

VII. SEX-OFFENDER REGISTRATION AND CO M M UNITY-NO TIFICATIO N  
PROG RAM S SH O U LD  BE IM PLEM ENTED

A. Require Sex-O ffenderR egistration

Sex-offender registration with law  enforcement should be required for released offenders or those 
who remain in the community. Convicted child molesters and other sexually violent offenders 
should be forced to register and provide the appropriate law-enforcement agency with a  current 
address for a minimum o f  10  years .32

States should identify and counter attempts by sex offenders to avoid the registration obligation 
such as through a legal name change.
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S ystem s m ust be deve loped  fo r en su ring  the  transfer, use, and exchange  o f  registration 
information between states, addressing the problem o f offender moving and traveling from stale- 
to-state.

B. Verify A ddresses

States m ust ensure they m aintain accurate registries. Addresses o f  registered sex offenders 
sh o u ld  be v e rif ied  annua lly  fo r  m ost o ffen d e rs  and every  90 days fo r sexually  v io le n t 
p re d a 1 s .33

C. Obtain K ey Scientific M aterials

As a part ofthe  sex-offender registration process, key scientific material should be obtained from 
the offender including Deoxyribonucleic Acid (DNA), Human Immunodeficiency Virus (HIV)/ 
Acquired Im m une Deficiency Syndrome (ADDS) status; fingerprints; and handwriting samples. 
This material can be o f value in either identifying or exonerating 'Jiese individuals in connection with 
subsequent criminal acts.

Optimally the court should order these tests at sentencing.

D. Build and M aintain Files

Law  enforcement should build and maintain files on registered sex offenders including, but not 
limited to, information on modusoperandi, patterns, and rituals.

E. Flag D river-U cense and Vehicle-Registration Files

States should adopt policies that flag driver-license and vehicle-registration files o f  registered sex 
offenders as a means o f  keeping law -enforcem ent authorities inform ed o f  address changes, 
vehicle information, and personal data. Reference to an individual’s status as a registered sex 
offender, however, must not appear anywhere on theactual driver’s license or vehicle-registration 
documents. Such information should only be available to law-enforcement authorities so that when, 
for example, a law-enforcement officer makes a stop and checks an individual’s license-plate o r 
d river’s license num ber, the officer will also know  whether or not he or she is dealing with a 
registered sex offender.

F. Develop Risk A ssessm ent Procedures

States should establish an Advisory Board to help create tier designations and determine the level 
o f  risk represented by each offender. Those appointed to the Advisory Board should include 
individuals with knowledge and specialization in the field.

Factors to be considered in assessing an individual offender’s risk include prior felony convictions 
for a sex crim e, w hether the current offense caused injury or death to the victim , w hether the ' 
offender’s criminal history indicates a high probability o f  recidivism, whether the offender has been 
receiving or will receive counseling or therapy, conditions o f  release or post-release supervision,
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physical conditions that may minimize the risk o f  reoffense such as age c r physical incapacitation, 
psychology cal or psychiatric profiles, response to treatment, and behavior such as i f  the offender 
has m ade recent threats that he or she will comm it another sexual o r vio lent crim e, and i f  the 
offender has accepted responsibility for the crime(s) committed.

G. CreateVictim -Notification Program s

Victim-notifi cation programs should exist to infonn victim s o f  relevant release or parole hearings.

H. Enact Community-Notification Laws

Laws perm itting law  enforcement to notify the community o f  the release o f  dangerous offenders 
into the community should be enacted.

Community notification shoul d be based on levels o f risk, with offenders deemed to represent the 
greatest threat to the community subject to active, notification .34 These classifications should be 
informed by science as well as a multidisciplinary perspective, defined in clinical terms, and deter­
mined as a  result o f  objecti ve criteria

Only asm all percentage ofjuveniles should be subject to community notification. In many states 
only juveniles w ho are prosecuted as adults and convicied o f  very serious offenses are included. 
W hen ajuvenile sex offenderis required to register, the law-enforcement agency responsible for 
notification should inform school superintendents, who, in turn, should notify school principals. All 
other community notification ofjuvenile sex offenders should be limited and discretionary.

The community-notification process should be coordinated with those responsible for supervising 
the offender in the community.

Case studies on com m unity notification should be developed to help com m unities im plem ent 
effective guidelines and decrease vigilantism ,

I. Educate O ffenders

Offenders who are about to be released and will be subject to com m unity notification should 
receive  ed ucation  regard ing  the increased  v ig ilan ce  that w ill a ccom pany  th e ir  release. 
Offenders should also be informed o f  their rights once they enter the community such as the right 
to not be harassed.

J. Educate the Com m unity

The community should be educated and prepared for the release o f  sex offenders through the use 
o f com m unity program s and public-education forums. The comm unity should also be informed 
o f the rights o f  the offender.



K. Adopt a Zero-Tolcrance Policy

States should adopt a zero-tolerance policy regarding acts o f  harassm ent or vigilante violence 
directed at offenders. It m ust be each state’s comm itm ent to ensure that community notification 
regarding released offenders is handled responsibly and properly by each individual memberofthe 
community.

States should enact legislation that prohibits the sale or exchange o f  sex-offender-registiy informa­
tion for profit, makes the misuse o f  sex-offender-registry information a misdemeanor, and subjects 
to criminal prosecution any use o f  sex-offender-registiy information to  com m it a crim e against 
another person.

A ny response by the appropriate  law -enforcem ent agency to an in d iv id u a l’s request fo r a 
sex-offender-registry hst should also include a cautionary statement pertaining to the misuse o f 
information.

VIII. STATES SH O ULD INVOLVE V IC TIM S AND C O M M U N IT Y  M E M B E R S A N D  USE  
IN D IV ID U A L  IN T ER E ST AND K N O W L E D G E T O  IM PRO VE LAW S, ED UC ATIO N, 
AND PREVENTIO N M EC H A NISM S

A. Appoint Task Forces

State officials should appoint Task Forces and B lue R ibbon Panels to evaluate state law  and
policy. Recommendations should be made on an annual basis.

B. Use the M edia

Public-awareness cam paigns and m edia coverage that encourage realistic, rational, and safe 
responses to sex offenders should be undertaken.

The media must play a key role in educating the community about the problem o f  sex offenses and 
offenders. The media should promote public awareness regarding the complexity o f  the problem 
and the fact that there is a wide range o f  offenders representing varying degrees o f  risk.

C. M andate Child-Safety Curricula

States should m andate child-safety and protection curricula in schools. Research has dem on­
strated that positive, comprehensive, and empowering content will not frighten children, but rather 
better enable them to successfully deal with challenges they may encounter. States have a key role 
in ensuring that basic messages on safety and self-protection are taught to children.



I n  a  time o f  tight budgets, lim ited prison space ,35 increased aw areness o f  incidents and reporting, and 
grow ing public dem and to address the sex-offender problem m ore effectively, policymakers and public 
officials must develop a comprehensive strategy and response.

A  coordinated, interagency approach is key to establishing a  comprehensive sex-offender policy. By 
jo in in g  forces across departm ental, geographic, and political boundaries, resources can be targeted 
tow ard the com m on goals36 o f  holding offenders accountable and keeping the public safe from  future 
violent crime.

C o n c l u s io n



Ac KNOW! I DOWIMS

i  Ik* \  iiu>n:il I ' c n L ' r l o i  Mi  \  I \ p k ' i i .M (  i u L I . l n -1 puNs .h fcJ  I \ I ikL /n /\ \  i - r //A //.A / 
I '<<//i i hi S e p i cm h e i  1 0 ‘ >s a lK ’i ha\  i iu. c o n s  c u e d  a V  •. -Ol l ' c i idci  I Wlics L i I, I n i t  \  v n i j  e. l ul 
ill -III I*-III' l i ed l e . J e i '  III the l i c ld  I IICS Bc l l l l i e i  I )lKV|\'l I I I  ti le I I l lU'IM.A ( v.lik‘ 1 I'vl s A III \  s* .11111

A  1 1 annul ic Muss m Se.mle U. i  Inn1u»n .1 Ion 'tunc \ (  \  I) ( -ho. ml Member, m. I < 'l\, 1.1  \ c  MIC" 
I'h. 'i.im(\>:i!iiiituv cliauedlhunii .! ; di-up! i.iix I isk I n i c e

I h e  I a 4  I 01 u \ ' \ .  mu,’ led tils11 a -uc s .iiul u s e a i e l i  li - l e i ied I.' .11 ro v - tocno i i  o f e \ p . i 1^ a ; ,  i p i .u  111 in 
ii.m i. .uitl h e l p e d  \ (  Ml ( x l i . i pean init ial c ump i c h c i i s i s  e  i e , e . t i  J i - k i s e d p o l i c >  ou ' l i ne  l.n d c u  i.'ii 
m a k c i s  I I1.1l po l i c s  ha s  I v e i l  l in l l ie t dc s  e l o p e d  111 ill is upda t e d  ■ *» I • l u n 1

I h e  m em b e r - i o l ' l l i e  S e s -O l i e . i d e i  Po l i c s  I . i 4  I u k v u c i . 1'

1 , 110 Ber l iner ( Ii.m. Diu’tlui I l;uU>r\ less ( enle lm St'Mial \ - :ml I <VL I iao.n.->\ sn  .• • S en i le  
Wa.-.! 1111'i.'ii

rKiin M. Mien l \ e c u l r .  c D n c t i u i .  k c i im , .  kx (. niiu.". . ! .h. -a iceC w a n u l  I i . ink t o i :  Iw im . c k s
i

J u d i t h  I t n  h e r ,  Mi l ) .  IVoKs m 'i • »t‘ l>s\-i_lit»K»! \ I lk' I n r  ersitN t>l \ i : /hii ; i. I lit V i a c i . i

R o b b ie ( 'allass a>. Senior V ue  President. B o s ,  A ( ml, ( liihxof \ir.enca. K i>4 . die. M .in land

S u e ( allassas I'lO'.'ianiSp e c i a h  ! Ch i l d  W . l l ' a i c I c a g u c o l  \ i j i e i u  I W.ishiu 1 l)(
>

I s a  .1. Ivlain, Jl) . Ameiie.ui I iarAxMiti.il ion Centg-on ( luldien and the 1 as\ Wa-hm mm DC

Ken I aim ing. Supers i soin Special M'eni (Retired) I ederal Bn ic a i io f  ln\estn\inoii. M i' ait" uni 
I'Aploiled C liildien I ask I oice. Qii.uUico, Virginia

Knvanne I ieh Duecloi. \\ a.hmrton Stale In aituie loi I’uhlic Poht\, OK mpia Wa hm ion
J

( a r o l  M e l i r l i u g  I t i nn e r  ( Ine l u l ' P o l i c c .  M rm i g o m e i s  ( oui i in I’o l i c e  D e p . i i l i n . i i l  K u c k s i l l e ,  
Mankind ,

.1. lo in  M organ . D isli i i 1 \ Hornes. Slone Mouniam .liklitial (11 cm I. D eK a lM  omifs I > \ aim, 
(ieotgia

#\\ i l l i . n i l  I). M t i r p l i s  , I ’ ll I ) I 111 s ei si is o l  I enne ssce  M eiuph i' . I ) e p a i  Ink m ol I* .s t In.m s 
Memphis, lennessee

1Detec lise Was no Promise! l .m l . i xC  min i s  P o l i c e  D ep a i i i n en i .  I .ml . in V i r g in i a  

ProCcssor Vein Qnin.se>. Queen s l . ' n i s e i x i l )  On i . u i o .  ( . i na i la

- 1 3 -



( . a n  \. Kicscn PiiwAiiiiii" \ttomes lo r (. helan ( omits. Wenatchee. Wnshiii'Mon *
t

J u s t  e I lioiitas hosiden l ( eniei lor ( InlJ 1’io lA lion ,10J  Iannis Support, Washington. I)(
%

Pails W el lei ling. I mnuici. Jacob \\ d le t l ing I mindum-i: Saint Joseph Minnesota

National ( en te r  fo r  M issing »N I \ p laited ( It Mil t en

I'rnie Allen Pi cvdeni and f  Inel I \eciilis e ( HUtci i
John Rabun \ ice 1’iesitlenl and Clnel ( )|viaiin- < )l)uei
NaneyJ la inmer. ( teiivial Counsel and Dnectoi ot the liiiernational I>i\i -ion
S iuuiii Rolk is. hornier I egi dative Counsel
I odd M iu  lu ll I oinvei M anagero l‘(ioseminent \il.in-
I.ouise s an  tier Does Ponn. i I emslalis e .V  -la n

I oi die 2'>n? updated I M,<./<•/N/.u. s, l / h  n , h .  i I ' n L , i N( Ml ( thanks
i

Daniel \ rm ag l i  l>iu\K*i >• I .• aM dik.t:i«*n \  i:n• i•.11 ( *i11 r !m Vli sii, A I -ploitAl 
* ( hiltli 'ii ’

Jess iea  S a n a  Stilt \: !• u < i N mo/nlt eiitei I,. \ l u. A^l >.ploiled( luldien

. m -  / ' i l l ' l l ,  i i i h i i i  j \ / ' i  > , m -  i l l ,  i ,  n t  i l l ,  i i i “ i i ,  i l  i 1 , 11 . 1  / n r  \ 11 > ' / m e  ' /  , k o / . o
I i u  I i ,  i i  h i  / / a  i i i  i i  i , i , i i , i I h i / U  / i 'A  >, i i f u  , i  f  i > I ' n .  i f i i i  j i n l h y i i k i l n  i ' X ' W / . (  x

r, . i i i i i i i u h L i /  '■Hiihx) fm / in/u i/n./Ac/s ».■»/'<..//, • , / 1 •hii i i ini i-s, //u a p p n u i , h  l inn  a  im i^h
O C g l i  • ‘ Mt  h i l / i l l h u l  s , / / ' / / / 1, l  \ , \  l l / l l '  . / / / . /  / / / " > /  l l l i p u i n i l l t l i  i / h i l i w

- /*/-



End N otks

1 Lauren E. G laze, Probation and Parole in the United States, 2001, U.S. Department o f  Justice, Bureau o f  Justice 
Statistics, August 2002, nt 1. Available (NCJ 195669) from the National Criminal Justice Reference Service (NCJRS) at 
1-800-851*3420,
5 Id.
3 Paige M. Harrison and Allen J. Beck, Prisoners in 200J, U.S. Departm ent o f  Justice, Bureau o f  Justice Statistics, July 
2002, at 12. [Hereinafter ‘"Prisoners in 200]."] Available (NCJ 195189) from NCJRS at 1-800-851-3420.
4 The term “sexual assault” is generally used to refer to forcible rape, forcible sodomy, sexual assault with an object, and 
forcible fondling. For die purposes o f  this publication, we will be using the definitions provided by the National 
Incident-Based Reporting System. These definitions can be found in the publication titled Sexual Assault o f Young 
Children as Reported to Law Enforcement: Victim, Incident, and Offender Characteristics by Howard N. Snyder, 
sponsored by die U.S. Department o f  Justice, Bureau o f  Justice Statistics, July 2000, at 13. [H ereinafter "Sexual Assault 
o f  Young Children.’’] Available (NCJ 182990) from NCJRS at 1-800*851-3420.

A forcible sex offense is any sex act directed against another person, forcibly and/or against that person’s w ill; or not 
forcibly or against the person's will when the victim  is incapable o f  giving consent because o f  his o r her temporary or 
perm anent mental or physical incapacity.

F orcib le ra p e  is the carnal knowledge o f  a person, forcibly and/or against that person’s w ill; o r not forcibly o r against 
the person’s w ill when the victim is incapable o f  giving consent because o f  his or her tem porary or perm anent mental or 
physical incapacity. I f  force was used or threatened, the crim e should be classified as forcible rape, regardless o f  the 
victim ’s age. I f  no force was used or direatcncd and the victim  was under die statutory age o f  consent, the crim e should 
be classified as statutory rape.

Forcib le sodom y is oral or anal sexual intercourse with another person, forcibly and/or against that person’s w ill; or 
not forcibly or against the person's will when the victim  is incapable o f  giving consent because o f  his o r her temporary 
or permanent mental or physical incapacity.

Sexual assault with an object is using an object or instrument to unlawfully penetrate, how ever slighdy, the genital or 
anal opening o f  the body o f  another person, forcibly und/or again:;! that person's will; or not forcibly or against the 
person’s will when the victim is incapable o f  giving consent because o f  his or her temporary or perm anent mental or 
physical incapacity. An "object” o r "instrum ent" is anything used bv the offender other than the offender’s genitalia 
such as finger, bottle, handgun, und/or stick.

Forcible fondling is the touching o f the private body parts o f unothcr person for the purpose o f sexual gratification, 
forcibly and/or against that person’s will; or not forcibly or against die pcrson’x will when the victim  is incapable o f 
giving consent because o f his or her temporary or perm anent mental o r physical incapacity.
' Sexual Assault o f  Young Children, supra note 4, at 2, 12.
‘ Id.

Id. at 2.
* Sheila J. Barton, National Conference on Sex Offender Registries: Proceedings o f  a  BJS/Search Conference, U.S. 
Deportment o f Justice, Bureau of Justice Statistics, April !998,ul9. Availublc (NCJ 168965) from NCJRS at 1-800-851-3420.
* Sexual Assault o f  Young Children, supra note 4, at 5.
'‘'Id .
" Id .  o(2
i: Curol J. DcFrariccs and Kevin J. Strom .Juveniles Prosecuted inState Criminal Courts, U.S. Department o f  Justice. 
Bureau o f Justice Statistics, March 1997, at 3. Available (NCJ 164265) from NCJRS at I -800-851 -3420. Nineteen percent o f  
prosecutor offices handling juvenile cuscs hove a specialized unit dealing with juvenile cases transferred to crim inal 
court, and 16 percent o f  prosecutor offices handling juvenile cases have written guidelines about the transfer o f  
juveniles to criminal court.
"  Lawrence A. G rccnfcld .& x  Offenses arul Offenders: Analysis o f  Data on Rape andSexual Assault, U.S. Departm ent 
o f  Justice, Bureau o f Justice Statistics, February 1997, at 20. [Hereinafter “Sex Offenses and Offenders.'') Available (NCJ 
163392) from NCJRS at I -800-851-3420. In 1993 the average time served for convicted rapists was approxim ately five 

years, which is about 50 percent o f  their full sentences, and die overage time served for convictions ofsexual assault was 
just under three years, which is just over 41 percent o f  dicir sentences



14 Lita Furby et al.. Sex Offender Recidivism: A Review, 105 P s y c h o l o g i c a l  B u l l e t i n  3-4 (1989). [HereinaAer "Sex 
Offender Recidivism."] "(T]he overwhelm ing majority o f  apprehended sex offenders ore not incarcerated or institution­
alized at all. For those who arc convicted, probation w ith mandatory treatm ent (and perhaps som e ja il time) is the most 
common disposition.” Sex Offenses and Offenders, supra note 13,at 15. Approximately 234,000 convicted sex offenders 
arc currently under correctional supervision. Nearly 60 percent o f these offenders are on parole or probation. These 
figures do not account for the sex offenders who have not entered the crim inal-justice system such as offenders who 
have avoided detection.
11 Roxanne Lieb and Scott M atson, Community Notification in Washington Stale: 1996 Survey o f  Law Enforcement, 
Washington State Institute for Public Policy, N ovem ber 1996, at 7. Only a small percent o f  offenders are subject lo active 
community notification. In W ashington State, for example, from 1990 to 1996, it is estimated that only 1,105 out o f  the 
9,912 (11 percent) registered offenders were subject to Level II and III notification. In addition many offenders were able 
to escape detection. See also G ene A bel et al., Self-Reported Sex Crimes o f  Nonincarcerated Paraphiliacs, 2 J o u r n a l  

o f  I n t e r p e r s o n a l  V i o l e n c e  3 (1987) (results from  a self-report study).
14 W.L. Marshall and H.E. Barbaree, Outcome o f  Comprehensive Cognitive-Behavioral Treatment Programs, H a n d ­

b o o k  o f  S e x u a l  A s s a u l t  371 (1990). Baseline recidivism  rates for unLeatcd sex offenders are difficult to calculate, but 
several studies indicate that recidivism  based on law-enforcement records only, for exhibitionists is between 41-71 
percent; for rapists 7-35 percent; for oppositc-scx child molesters 10-29 percent; and same-scx child m olesters 13-40 
percent. See also Lucy Berliner and Diana E lliot, Sexual Abuse o f  Children, T h e  APSAC H a n d b o o k  o n  C h i l d  M a l t r e a t ­

m e n t  53 (John Briere et al. cds., 1996) (discussing family, race, and gender rates o f  sexual abuse am ong children). See 
generally Sex Offender Recidivism, supra note 14, at 105 (reviewing different empirical studies o f  sexual offense recidi­
vism  rates).
17 R.F. Longo e ta l., 1994 Nationwide Survey o f  Treatment Programs and Mode Is, The Safer Society Program  and Press 
(1995). A lthough p rivate  treatm ent program s have been increasing in recen t years, there has been a decrease in 
sex-offender treatm ent program s in prison.
11 Carol Poole and Roxanne Lieb, Community Notification in Washington Stale: Decision-Making and Costs, Washing­
ton State Institute for Public Policy, July 1995, at 10. The level o f  community supervision o f  sex offenders varies. In Clarke 
County, Washington, for exam ple, offenders deem ed highly dangerous arc visited m onthly by law-enforcement person­
nel. In King County, W ashington, which has a significantly larger population, home visits are replaced by telephone 
calls and certified mail.
Iv Personal interviews with representatives o f  sex-offender registries in the 50 states and the District o f  Columbiu 
conducted by the Legal Resource Division o f  the N ational Center for M issing &  Expl< ted Children, Decem ber 2002 - 
April 2003. Total figure is 456,935.
:o Sexual Assault o f  Young Children, supra note 4, at 12.
:| Lucy Berliner et al., A Sentencing Alternative fo r  Sex Offenders: A Study o f  Decision Making and Recidivism, 10 
J o u r n a l  o f  I n t e r p e r s o n a l  V i o l e n c e  487-488 (1995). Especially in cases w here the offender is related o r known to the 
victim, the victim may not want lo report the incident(s) i f  there is no other alternative to incarceration. For example the 
victim may not wish that a father o r sibling be incarcerated. 'Hus may also hold true if  the offender provides financial 
support Additionally the victim  may be concerned about potential harm to the society caused by the future release o f 
a sex offender who rem ains untreated. See also W illiam D. Murphy and Timothy A Smith, Sex Offenders Against the 
Children, T h e  APSAC H a n d b o o k  o n  C h i l d  M a l t r e a t m e n t  176 (John Briere et al. cds , 1996) (considering whether 
treatment instead o f  incarceration for sex offenders would encourage victims to step forward).

W.L. Marshall and W.D. Pithcrs, Reconsideration ofTneatment Outcome with Sex Offenders, 21 C r i m i n a l  J u s t i c e  a n d  

B e h a v io r  10-27 (1994).
Judith Becker, Offender Characteristics and Treatment, 4 T h e  F u t u r e  o f  C h i l d r e n  176,187 (1994) (citing R. McGrath, 

Sex Offender Risk Assessment and Disposition Planning: A Review o f  Empirical and Clinical Findings, 35 
I n t e r p e r s o n a l  J o u r n a l  o f  O f f e n d e r  T r e a t m e n t  a n d  C o m p a r a t iv e  C r im in o lo g y  328 (1991)). [Hereinafter "Offender 
Characteristics and Treatment."] A sex offender can Ix: am enable to treatment if  lie or she acknowledges his or her 
sexual offense, wants to stop, and is willing to participate fully in treatment.

See, fo r example., W.L. Maj shall and II.E Barbaree, The l.ong-Term Evaluation o f  a Behavioral Treatment Program 
furChlldMolesters, 2 6  B e h a v io r  R e s e a r c h  T h e r a p y  4 9 9  (1988). One treatment study for c h i ld  molesters, com paring a 
control group (n«58) and an experimental group (n=68), found tliat recidivism  rates between the two groups was 
statistically significant The sex rcofTcnsc rate, using unofficial statistics, was 13 percent for the treatment group and 35 
percent for the nontrcatmcnt group The follow-up period was one to eleven years. See also W.L. Marshall et al..

■ Ih-



Treatment Outcome With Sex Offenders, 11 C l i n i c a l  P s y c h o l o o y  R e v ie w  465 (1991) ( c o n c lu d in g  that comprehensive 
c o g n i t i v e  b e h a v io r a l  p r o g r a m s  a r c  th e  m o s t  l ik e ly  e f f e c t iv e  t r e a tm e n t  f o r  c h i ld  m o le s te r s ) .

-1 The Sex Offender: Corrections, Treatment and Legal Practice Part IV, BarbaraK. Schwartz and Henry R. Cellini eds., 
C ivic Research Institute, 1995. Aside from treatment, other elements in relapse prevention include behavioral manage­
ment, aftercare treatm ent programs, external supervision, and com m unity management o f  the sex offender.

M .E. Rice et al., Sexual Recidivism Among Child Molesters Released from a Maximum Security Prxhlatric Institu­
tion, 59 J o u r n a l  o f  C o n s u l t i n g  a n d  C l i n i c a l  P s y c h o l o o y  381 (1991). Experts suggest that for a small num ber of 
dangerous offenders, treatm ent is not effective. One treatment study for child molesters, com paring a control group 
(n=86) to an experimental group (n=50), found no statistically significant difference in recidivism rates. For the offenders 
who matched on criminal history and sexual preference, the rcconviction rate was 38 percent for the treatment group and 
31 percent for the nontreatm ent group, The average follow-up tim e was 6.3 years.
27 Offender Characteristics and Treatment, supra note 23, at 184. Com munity-based controlled studies w ith random 
assignm ent are ethically questionable.
:J M arie A. Bochnewich, Predictions o f  Dangerousness and Washington $ Sexually Violent Predator Statute, 29 C a l. 
W. L. R e v . 227 (1992). There is evidence that very few sex offenders are permanently incarcerated. See generally Lin Song 
and Roxanne Lieb, Adult Sex Offender Recidivism: A Review o f  Studies, Washington State Institute for Public Policy, 
January 1994, ot 2 (observing that m ost convicted sex offenders eventually return to the com munity).
-9 In North Carolina v. AIford, 400 U.S. 25 ( 1970), the U.S. Supreme Court held that an individual may voluntarily and 
knowingly consent to the im position o f  a prison sentence even if he is unwilling or unable to perm it hia participation in 
the acts constituting the crime.
10 The Supreme Court decision o f  Kansas v. Hendrick, 521 U.S. 346 (1997), examines one such statute and provides a 
fram ework and context for the creation o f  such provisions.
31 Walter J. D ickey and M ichael E. Sm ith, Rethinking Probation: Community Supervision, Community Safety, U.S. 
D epartm ent o f  Justice, Office o f  Justice Programs, D ecem ber 1998, a t 10. (Hereinafter “Rethinking Probation."] Avail* 
able (NCJ 178236) from NCJRS at 1-800-851-3420.
33 These requirem ents are suggested pursuant to the Jacob Wetterling Crimes Against Children and Sexually Violent 
Offender Registration Act (42 U.S.C. § 14071)
" Id .
"  Leading community notification m odels include those in M innesota, N ew  Jersey, and the state o f W ashington.
*' Prisoners in 2001, supra note 3, at 10. O n Decem ber 31,2001, state prisons were operating between 1 and 16pcrccnt 
above capacity, while federal prisons w ere operating at 31 percent above capacity.

Rethinking Probation, supra n o te  3 1 , a t  5,
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*** TH IS D O C U M EN T IS CU RR EN T TH R O U G H  TH E 2005 R E G U L A R  SESSION 

*** AN N O TA TIO N S CU RR EN T TH R O U G H  SEPTEM B ER  30, 2005 **+

TITLE 47. CRIM IN A L PRO CED U RE AND CO RR ECTIO N S (Chs. 900-985)
CH A PTER 921. SEN TEN CE

GO TO  FLO R ID A STATU TES A R C H IV E  D IR EC TO R Y

Fla. Stat. § 921.141 (2005)

§ 921.141. Sentence o f  death or life im prisonm ent for capital felonies; further 
proceedings to determ ine sentence

(1) SEPARATE PROCEEDINGS O N  ISSUE O F  PENALTY. -U p o n  conviction or 
adjudication o f  guilt o f  a defendant o f  a capital felony, the court shall conduct a separate 
sentencing proceeding to determine whether the defendant should be sentenced to death 
or life im prisonm ent as authorized by s. 775.082. The proceeding shall be conducted by 
the trial judge before the trial ju ry  as soon as practicable. If, through im possibility or 
inability, the trial ju ry  is unable to reconvene for a hearing on the issue o f  penalty, having 
determined the guilt o f  the accused, the trial judge m ay sum m on a special ju ro r or ju ro rs 
as provided in hapter 913 to determ ine the issue o f  the im position o f  the penalty. I f  the 
trial ju ry  has been waived, or if  the defendant pleaded guilty, the sentencing proceeding 
shall be conducted before a ju ry  impaneled for that purpose, unless waived by the 
defendant. In the proceeding, evidence may be presented as to any m atter that the court 
deems relevant to the nature o f  the crim e and the character o f  the defendant and shall 
include m atters relating to any o f  the aggravating or m itigating circum stances enum erated 
in subsections (5) and (6). Any such evidence which the court deem s to have probative 
value m ay be received, regardless o f  its adm issibility under the exclusionary rules o f  
evidence, provided the defendant is accorded a fair opportunity to rebut any hearsay 
statements. However, this subsection shall not be construed to authorize the introduction 
o f  any evidence secured in violation o f  the Constitution o f  the United States or the 
Constitution o f  the S tate o f  F lo rida  The state and the defendant o r the defendant’s 
counsel shall be perm itted to present argum ent for o r against sentence o f  death.

(2) ADVISORY SENTENCE BY THE JURY. - A f te r  hearing all the evidence, the 
ju ry  shall deliberate and render an advisory sentence to the court, based upon the 
following matters:

(a) W hether sufficient aggravating circum stances exist as enum erated in subsection(5);



(b) W hether sufficient m itigating circum stances exist which outw eigh the 
aggravating circum stances found to exist; and

(c) Based on these considerations, w hether the defendant should be sentenced to  life 
im prisonm ent or death.

(3) FINDINGS IN  SU PPO R T O F  SENTENCE O F  DEATH. -N otw ithstanding the 
recom m endation o f  a m ajority o f  the ju ry , the court, after w eighing the aggravating and 
m itigating circum stances, shall enter a sentence o f  life im prisonm ent o r death, but i f  the 
court im poses a sentence o f  death, it shall set forth in writing its findings upon which the 
sentence o f  death is based as to the facts:

(a) That sufficient aggravating circum stances exist as enum erated in subsection (5),
and

(b) T hat there are insufficient m itigating circum stances to outw eigh the aggravating 
circumstances.

In each case in which the court im poses the death sentence, the determ ination o f  the 
court shall be supported by specific written findings o f  fact based upon the circum stances 
in subsections (5) and (6) and upon the records o f  the trial and the sentencing 
proceedings. I f  the court does not m ake the findings requiring the death sentence w ithin 
30 days after the rendition o f  the judgm ent and sentence, the court shall im pose sentence 
o f  life im prisonm ent in accordance with s. 775.082.

(4) REVIEW O F  JU D G M E N T AN D SENTENCE. - T h e  j udgm ent o f  conviction and 
sentence o f  death shall be subject to autom atic review  by the Suprem e Court o f  Florida 
and disposition rendered w ithin 2 years after the filing o f  a notice o f  appeal. Such review  
by the Suprem e Court shall have priority over all o ther cases and shall be heard in 
accordance with rules prom ulgated by the Suprem e Court.

(5) AGGRAVATING CIRCUMSTANCES. -A g g rav a tin g  circum stances shall be 
lim ited to the following:

(a) [As am ended by s. 1, ch. 96-302.] The capital felony was com m itted by a person 
previously convicted o f  a  felony and under sentence o f  im prisonm ent o r placed on 
comm unity control or on felony probation.

(a) [As am ended by s. 5, ch. 96-290.] The capital felony was com m itted by a person 
under sentence o f  im prisonm ent or placed on com m unity control or on probation.

(b) The defendant was previously convicted o f  another capital felony o r o f  a felony 
involving the use or threat o f  violence to the person.

(c) The defendant know ingly created a great risk o f  death to many persons,

(d) The capital felony was com m itted while the defendant was engaged, o r was an 
accom plice, in the com m ission of, or an attem pt to com m it, o r flight after com m itting or 
attem pting to commit, any: robbery; sexual battery; aggravated child abuse; abuse o f  an 
elderly person or disabled adult resulting in great bodily harm, perm anent disability', or 
perm anent disfigurem ent; arson; burglary; kidnapping; aircraft piracy; or unlawful 
throwing, placing, o r d ischarging o f  a destructive device or bomb.



(e) The capital felony was com m itted for the purpose o f  avoiding o r preventing a 
lawful arrest or effecting an escape from  custody.

(f) The capital felony was com m itted for pecuniary gain.

(g) The capital felony was com m itted to disrupt or hinder the law ful exercise o f  any 
governmental function or the enforcem ent o f  laws.

(h) The capital felony was especially heinous, atrocious, o r cruel.

(i) The capital felony was a hom icide and was comm itted in a cold , calculated, and 
prem editated m anner w ithout any pretense o f  moral o r legal justification.

(j) The victim  o f  the capital felony w as a law enforcem ent officer engaged in the 
perform ance o f  his o r her official duties.

(k) The victim  o f  the capital felony was an elected o r appointed pub lic  official 
engaged in the perform ance o f  his or her official duties if  the m otive fo r the capital felony 
was related, in whole or in part, to the victim 's official capacity.

(1) The victim  o f  the capital felony was a person less than 12 years o f  age.

(m) The victim  o f  the capital felony was particularly vulnerable due to advanced 
age or disability, o r because the defendant stood in a position o f  fam ilial o r custodial 
authority over the victim.

(n) The capital felony was com m itted by a criminal street gang m em ber, as defined 
in s. 874.03.

(o) The capital felony was com m itted by a person designated as a sexual predator 
pursuant to s. 775.21 or a person previously designated as a sexual predator who had the 
sexual predator designation removed.

(6) MITIGATING CIRCUMSTANCES. --M itigating circum stances shall be the 
following:

(a) The defendant has no significant history o f  prior criminal activity.

(b) The capital felony was com m itted while the defendant was under the influence 
o f  extreme mental or em otional disturbance.

(c) The victim  was a participant in the defendant's conduct or consented to the act.

(d) The defendant was an accom plice in the capital felony com m itted by another 
person and his or her participation was relatively minor.

(e) The defendant acted under extrem e duress or under the substantial dom ination 
o f  another person.

(0  The capacity o f  the defendant to appreciate the crim inality o f  h is or her conduct 
or to conform his or her conduct to the requirem ents o f  law  was substantially  impaired.

(g) The age o f  die defendant at the time o f  the crime.

(h) The existence o f  any other factors in the defendant's background that would 
m itigate against im position o f  the death penalty.



(7) VICTIM IM PAC T EVIDENCE. -O n c e  the prosecution has provided evidence c f  
the existence o f  one or m ore aggravating circum stances as described in subsection (5), 
the prosecution m ay introduce, and subsequently argue, victim  im pact evidence to the 
jury. Such evidence shall be designed to dem onstrate the v ictim 's uniqueness as an 
individual hum an being and the resultant loss to the com m unity 's m em bers by the 
victim 's death. C haracterizations and opinions about the crim e, the defendant, and the 
appropriate sentence shall not be perm itted as a part o f  v ictim  im pact evidence.

(8) APPLICABILITY. -T h is  section does not apply to a  person convicted or 
adjudicated guilty  o f  a  capital drug trafficking felony under s. 893.135.

H IS T O R Y : s. 237a, ch. 19554,1939; CG L 1940 Supp. 8663(246); s. 119, ch. 70-339; s. 
1, ch. 72-72; s. 9, ch. 72-724; s. 1, ch. 74-379; s. 248, ch. 77-104; s. 1, ch. 77-174; s. 1, 
ch. 79-353; s. 177, ch. 83-216; s. 1, ch. 87-368; s. 10, ch. 88-381; s. 3, ch. 90-112; s. 1, 
ch. 91-270; s. 1, ch. 92-81; s. 1, ch. 95-159; s. 5, ch. 96-290; s. 1, ch. 96-302; s. 7, ch. 
2005-28; s. 2, ch. 2005-64.

N O T E S:

A M EN D M EN TS
The 2005 am endm ent by s. 7, ch. 2005-28, effective Septem ber 1, 2005, added (5)(o). 
The 2005 am endm ent by s. 2, ch. 2005-64, effective July 1, 2005, in the first sentence in 
(7), added "to the jury" following "victim  impact evidence."

N O T E .-F o rm er s. 919.23.

LexisN exis (R) Notes:
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**♦ TH IS D O CU M EN T IS CU RR EN T TH R O U G H  TH E 2005 REG U LA R SESSIO N

*** A N NO TATIO NS C U RR EN T TH R O U G H  SEPTEM B ER  30, 2005 ***

TITLE 47. CRIM INA L PR O CED U R E A N D  CO R R EC TIO N S (Chs. 900-985)
CH A PTER 921. SEN TEN C E

G O  TO  FLORIDA ST A TU TE S A R C H IV E  D IR EC TO R Y

Fla. Stat. § 921.0016 (2005)

§ 921.0016. Recom m ended sentences; departure sentences; aggravating and m itigating 
circum stances

(1) (a) The recom m ended guidelines sentence provided by the total sentence points is 
assum ed to be appropriate for the offender.

(b) A trial court judge may im pose a state prison sentence which varies upward or 
dow nw ard by up to, and including, 25 percent from  the recom m ended guidelines state 
prison sentence without issuing a written statem ent delineating the reasons for the 
variation.

(c) A state prison sentence which varies upw ard o r dow nw ard from  the 
recom m ended guidelines prison sentence by m ore than 25 percent is a departure sentence 
and m ust be accom panied by a written statem ent delineating the reasons for the 
departure, filed within 7 days after the date o f  sentencing. A written transcription of 
orally stated reasons for departure from  the guidelines at sentencing is perm issible if  it is 
filed by the court within 7 days after the date o f  sentencing.

(d) The im position o f  a split sentence o f  incarceration followed by com m unity 
control or probation does not by itse lf constitute a departure from  sentencing guidelines. 
For the purpose o f  determ ining the m axim um  sentence authorized by law, any 
com m unity control portion o f  a split sentence does not constitute a term  o f  im prisonm ent.

(e) A departure sentence must be within any relevant m axim um  sentence lim itations 
provided by s. 775.082.

(2) A departure from the recom m ended guidelines sentence is discouraged unless 
there are circum stances or factors which reasonably ju stify  the departure. Aggravating 
and m itigating factors to be considered include, but are not lim ited to, those listed in 
subsections (3) and (4). The failure o f  a trial court to im pose a sentence within the



sentencing guidelines is subject to appellate review  under chapter 924, bu t the extent o f  
departure from  a guidelines sentence is not subject to appellate review.

(3) A ggravating circum stances under which a departure from  the sentencing 
guidelines is reasonably ju stified  include, but are not lim ited to:

(a) The departure results from  a  legitim ate, uncoerced plea bargain.

(b) The offense was one o f  violence and was com m itted in a m anner that was 
especially heinous, atrocious, or cruel.

(c) The offenses before the court for sentencing arose out o f  separate episodes; the 
primary offense is scored at offense level 4 or higher; and the defendant has com m itted 
five or m ore offenses w ithin a 180-day period that have resulted in convictions.

(d) T he prim ary offense is scored at offense level 3 and the defendant has 
com m itted eight or m ore offenses w ithin a 180-day period that have resulted  in 
convictions.

(e) The offense before the court for disposition was com m itted w ithin 6 months 
after the defendant was discharged from  a release program , as defined in s. 921.0011(6), 
or released from  state prison, w hichever is later.

(f) The defendant occupied a leadership role in a crim inal organization.

(g) The offense was com m itted by a public official under color o f  office.

(h) The defendant knew  the victim  was a law  enforcem ent officer at the tim e o f  the 
offense; the offense was a violent offense; and that status is not an elem ent o f  the prim ary 
offense.

(i) The offense created a substantial risk o f  death or great bodily harm  to many 
persons or to one or m ore sm all children.

(j) The victim  w as especially vulnerable due to age o r physical o r mental disability.

(k) The offense was m otivated by prejudice based on race, color, ancestry, 
ethnicity, religion, sexual orientation, or national origin o f  the victim.

(1) The victim  suffered extraordinary physical or em otional traum a or perm anent 
physical injury, o r was treated with particular cruelty.

(m) The victim  was physically  attacked by the defendant in the presence o f  one or 
more m em bers o f  the v ictim 's family.

(n) The offense resulted in substantial econom ic hardship to a v ictim  and consisted 
o f  an illegal act or acts com m itted by m eans o f  concealm ent, guile, or fraud to obtain 
money or property, to avoid paym ent or loss o f  money or property, or to obtain business 
or professional advantage, when two o r more o f  the follow ing circum stances were 
present:

1. The offense involved m ultiple victim s or m ultiple incidents p e r victim;

2. The offense involved a high degree o f  sophistication o r p lanning o r occurred 
over a lengthy period o f  time;



3. The defendant used position or status to facilitate the com m ission o f  the 
offense, including positions o f  trust, confidence, or fiduciary relationship; or

4. T he defendant was in the past involved in o ther conduct sim ilar to that involved 
in the current offense.

(o) T he offense was com m itted in order to prevent or avoid arrest, to im pede or 
prevent prosecution for the conduct underlying the offense, o r to effect an escape from  
custody.

(p) T he defendant is not am enable to rehabilitation or supervision, as evidenced by 
an escalating pattern o f  crim inal conduct as described in  s. 921.001(8).

(q) The defendant induced a m inor to participate in any o f  the offenses pending 
before the court fo r disposition.

(r) T he prim ary offense is scored at offense level 7 or h igher and the defendant has 
been convicted o f  one more offense that scored, or would have scored, at an offense level 
8 o r higher.

(s) The defendant has an extensive unscoreable juven ile  record.

(t) T he defendant com m itted an offense involving sexual contact or sexual 
penetration and as a direct result o f  the offense, the victim  contracted a sexually 
transm issible disease.

(4) M itigating circum stances under which a departure from  the sentencing guidelines 
is reasonably justified  include, but are not lim ited to:

(a) The departure results from  a legitim ate, uncoerced plea bargain.

(b) The defendant was an accom plice to the offense and was a relatively m inor 
participant in the crim inal conduct.

(c) The capacity o f  the defendant to appreciate the criminal nature o f  the conduct or 
to conform  that conduct to the requirem ents o f  law  was substantially impaired.

(d) The defendant requires specialized treatm ent for a mental disorder that is 
unrelated to substance abuse or addiction o r for a physical disability, and the defendant is 
am enable to treatm ent.

(e) The need for paym ent o f  restitution to the victim  outw eighs the need for a prison 
sentence.

(f) The victim  was an initiator, w illing participant, aggressor, or provoker o f  the 
incident.

(g) The defendant acted under extrem e duress or under the dom ination o f  another 
person.

(h) Before the identity o f  the defendant was determined, the victim  was 
substantially com pensated.

(i) The defendant cooperated with the state to resolve the current offense or any 
other offense.



(j) The offense w as com m itted  in an unsophisticated m anner and was an isolated 
incident for which the defendant has shown remorse.

(k) A t the tim e o f  the offense the defendant was too young to  appreciate the 
consequences o f  the offense.

(1) The defendant is to be sentenced as a  youthful offender.

(5) A  defendant's substance abuse o r addiction, including intoxication at the tim e o f  
the offense, is not a m itigating factor under subsection (4) and does not, under any 
circum stances, ju stify  a dow nw ard departure from  the sentence recom m ended under the 
sentencing guidelines.

H IS T O R Y : s. 13, ch. 93-406; s. 7, ch. 95-184; s. 5, ch. 96-409; ss. 1, 41, ch. 97-194. 

N O T E S:

NO TE.--Section 1, ch. 97-194, provides that "[sjections 921.0001, 921.001, 921.0011, 
921.0012, 921.0013, 921.0014, 921.0015, 921.0016, and 921.005, F lorida Statutes, as 
amended by this act, are repealed effective O ctober 1, 1998, except that those sections 
shall rem ain in effect with respect to  any crim e com m itted before O ctober 1, 1998." 
Section 43, ch. 97-194, provides fhat "[t]he Division o f  Statutory R evision o f  the Jo in t 
Legislative M anagem ent C om m ittee shall leave the repealed statutory provisions 
referenced herein in the F lorida Statutes for 10 years from  O ctober 1 ,1998 ."  Section 4, 
ch. 95-184, deleted the definition o f  the term  "release program " from  s. 921.0011(6), 
which is referred to in paragraph (3)(e).
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House Bill 353 

Sentencing For Sexual Offenses 

Sponsor Statement

HB 353 will e ffectively  double the present presum ptive sen tencing  o f all sexual assault 
o ffenses against m inors, resulting  in a clear m essage o f  zero-to lerance to anyone 
con tem pla ting  o r involved in this m ost egregious act against the m ost vulnerable 
m em bers o f  ou r society. This legislation establishes a m inim um  sentence o f  24 years for 
those w ho com m it an U nclassified  Sexual O ffense with a w eapon o r cause bodily  injury, 
even w hen i t ’s a first tim e felony offense. MB 353 in troduces periodic polygraph testing 
fo r sex offenders on probation, w hich will give the D epartm ent o f  C orrections an 
additional tool to identify  potential repeat offenders before ano ther child  is victim ized.

W ith the am ount o f  sexual assault crim es on the rise in A laska and increasing  num bers o f  
A laskans speaking out, it is tim e to toughen our laws. O ther stales have enacted , o r are in 
the process o f  enacting, law s w ith stiffer penalties for those w ho com m it such heinous 
crim es. A laska should  be first in the nation in protecting ou r children from  sexual 
predation, not first in the rate o f  sexual assault.

A ccord ing  to the Federal Bureau o f Investigation Uniform  C rim e Report (U C R ), A laska 
has the h ighest per capita rate o f  reported rapes ("rapes" in this case refer to child  sexual 
abuse as well as adult assaults). A laska's p e r capita rape rate is nearly  71%  greater than 
that o f  the next h ighest state.

A ccord ing  to the "K ilpatrick  Rape in A m erica Report (1992)" reporting  o f  these cases is 
as low as 16%. A rrest rates are also  low, with as few  as 27%  o f  reported  crim es resulting  
in arrest (S nyder 2000). A laska has 4300 registered sex offenders in com m unities

I IK S  I A M :  • H O I  S I O N  • M i ' A D O W  I S K I  S  • K IN K  l i O O S I  HAS'  • I A l  K l  I I N A  • SM I I OSS' • I K A I ’ I T K  I ' M  I K  • S I  N S I I I N I  • SKSS ' I  N I N A
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statew ide. T hese figures lead us to conclude that the num ber o f  actual sex  offenders in 
A laska is no doubt s ign ifican tly  higher.

W hile there is no record o f  any treatm ent o r therapy  having  sign ifican t effects on sex 
o ffender recid iv ism  rates (SO T E P R eport, 1995), there are steps we can take to reduce 
repeat offenses. L onger sen tences will ensure  that the m ost dangerous o ffenders are kept 
aw ay from  o u r children. R egular po lygraph testing  for all sexual o ffenders has proven to 
have an effect on sexual behavior. Superv ision  o f offenders w ith polygraph  tests leads to 
69%  com pliance with probation  requirem ents, w hile superv ision  w ithou t polygraph tests 
leads to a 26%  com pliance rate (A bram s and O gard, 1986). R equiring  a probation period 
as part o f  a sen tence, a long  with m andating  regu lar po lygraph  tests will m ake ou r S tate 
safer, and reduce the num bers o f  sexual assault over tim e.

This legislation is imperative to changing our position as the number one state In the nation for sexual assault and sexual abuse and providing a safer place for our residents. I urge your support.
# # #

# # #
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