




SB 179/HB280 Talking Points

It appears that SB 179/ HB 280 would to two primary things:
1 Requires m ines in the Unorganized Borough to pay a 4 mills p roperty  tax to the State. 

A ccep tab le :  As the de facto assem bly for the unorganized borough, the legislature 
has basically  the sam e rights as any assembly.

2. However, i f  a borough forms, the slate would still assess the m ine and collect the 
property tax for the new  borough up to 6 mills, but all other possib le  m unicipal taxes 
and fees, such as local sales taxes, would be prohibited for the expected life o f  the 
mine. U n accep tab le :  The bill would take aw ay almost all taxing authority  regarding 
mines from future local assemblies and make it unlikely that a borough could form i f  
local taxpayers had to subsidize sendees to the mine due to the exemptions.

Key issues:
□ Local taxes already have “ fail-safes” to avoid inequitable treatment o f  one taxpayer: 

i. By law, all local taxpayers must pay the sam e property  tax rate. I f  mines pay
more, so docs everyone else.

2 I f  taxes are too high for a mine to exist, everybody loses. Unfair taxation o f  mines 
has not been identified as a problem in Alaska.

). I f  a borough formation petition appeared to treat one taxpayer unfairly the Local 
Boundary  Com m ission has the authority  to reject it, or refer it to the legislature.

□ Local taxpayers subsidize m ines. It would most likely m ake it financially impossible 
for a new borough to form because State law requires a borough to:
i. Pay 4 m ills o f  property tax as the m inimum  contribution to schools, plus 

Pay the local cost o f  building new schools necessitated by  the m ine, plus 
}. Pay any  additional option local contribution to schools to maintain  an acceptable 

level o f  education, and provide adequate local services such as road m aintenance 
and public safety.

The allowable rem aining 2 mills would almost certainly  be insufficient to pay for 
schools, school bonds, and provide o ther services. Therefore, o ther local taxpayers 
would likely have to subsidize local public services used by the mine.

j  N o other industry nets virtually permanent tax breaks: No city, borough, o r  the state
prom ises a permanent low tax rate for a single industry.

j  If special industry tax breaks are uiven by the Slate, they should be financed by the
State : If the State adopts policy to subsidize the mining industry it should be done at 
the State level, not by asking future local taxpayers to subsidize it.

j  New m ines get tax breaks, existing m ines d o n ’t: M ines in boroughs formed after
January 2005 would be taxed at inequitable com pared to existing o r new mines in 
existing boroughs. Besides being inequitable, this could jeopard ize  taxation for 
com m unities with existing mines.



Synopsis of A l a s k a  Mining Industry- Local Revenues 

Greens Creek Mine

Located in the City & Borough o f  Juneau:
Valuation:
Real Property $63,054,400
Personal Property $47,101,020
Total Value $110,155,420

Local Revenue G eneration:
Based on mill rate o f  6.61 m ills equals $728,128 per year____________________

Fort Knox Mine

Located in the Fairbanks N orth  Star Borough 
Valuation:
Real Property $230,400,000
Personal Property $ -0- (not assessed in FNSB)
Total Value $230,400,000

Local Revenue G eneration:
Based on mill rate o f  15.224 mills equals $3,507,610 per year

Red Dog Mine

Located in the Northwest Arctic Borough 
Valuation:
Real Property $263,801,940
Personal Property $ included above
Total Value $263,801,940 ^
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Local Revenue G eneration:
PILT - $5,000,000 to $6,000,000 per year_______________________________________________

Hcalv Coal Mine

Located in the Denali Borough

Severance fax  on extraction o f  coal and gravel

Local Revenue Generation
$56,000 per year ___
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Pogo Mine

Currently located in the U norganized Borough 
Valuation:
Real Property $250 ,000,000
Perso- al Property $ included above
Total V alue $250,000,000

Local Revenue G eneration:
None

Donlin C reek

Currently located in the Unorganized  B orough T
Valuation: ^  ? , c f

Unknown #  \ s?v ( '
'

Local Revenue G eneration:
None

Nixon Fort

Currently located in the Unorganized  Borough 
Valuation:

Unknow n

Local Revenue G eneration:
None

Illinois C reek

Currently located in the Unorganized Borough 
Valuation:

Unknown

Local Revenue G eneration:
N one



Sec. 14.17.410. Public school funding.

(b) Public school funding consists o f  state aid. a required local contribution, and eligible 
federal impact aid determ ined as follows:

(2) the required local contribution o f  a city or borough school district is the eq u iv a le n t  o f  
a  fo u r  mill tax  levy on the full and true value of the taxable real and personal property in the 
district as of January  I o f  the second preceding fiscal year, as determ ined by the Department o f  
Com m erce, Com m unity , and Econom ic Developm ent under AS 14.17.510 and AS 29.45.110, 
not to exceed 45 percent o f  a district's basic need for the preceding fiscal year as determined 
under ( I ) o f  this subsection, (emphasis added)

Sec. 43.82.400. Preliminary findings and determination regarding the contract.

Statute text
(a) If the com m issioner develops :■ proposed contract under AS 43 .82 .200  - 43.82.270, the 
com m iss ioner shall
(1) make preliminary findings and a determination that the proposed contract terms are in the 
long-term fiscal interests o f  the slate and further (he purposes o f  this chapter; and
(2) prepare a proposed contract that includes those terms and shall subm it the contract to the 
governor.
(b) T o  make the preliminary findings and determination required by ( a ) ( I ) o f  this section, the 
com m issioner shall com pare the projected public revenue anticipated from the approved 
qualified project with the estimated operating and capital costs o f  the additional state and 
municipal services anticipated to arise fron, the construction and operation of the approved 
qualified project. T h e  com m issioner shall address the reasonably foreseeable effects o f  the 
proposed contract on the public revenue.

Sec. 43.82.410. Notice and  com m ent regarding the contract.

Statute text
The com m issioner shall
< 1) g ive reasonable public notice o f  the preliminary findings and determ inatio  i made under AS 
43.82.400;
(2) m ake copies o f  the proposed contract, the com missioner's  prelim inary  findings and 
determination, and. to the extent the information is not required to be kept confidential under AS 
43.82.310. the supporting financial, technical, and market data, including the work papers, 
analyses, and recom m endations o f  any independent contractors used under AS 43.82.240 
available to the public and to
(A) the presiding officer o f  each house of the legislature;
(B) the chairs o f  the finance and resources com m ittees of the legislature; and 
<C) the chairs o f  the special com m ittees on oil and gas, if any. of the legislature;
(3) o t te r  to appear before the Legislative Budget and Audit Com m ittee to provide the committee 
a iev tew of the com m issioner's preliminary findings and determination, the proposed contract, 
and the supporting financial, technical, and market data; if the Legislative Budget and Audi'



C om m ittee  accepts the com m issioner 's  offer, the com m ittee shall give notice o f  the committee's 
m eeting  to the public and all m em bers o f  the legislature; if  the financial, technical, and market 
data  that is to be provided m ust be kept confidential under AS 43.82.310, the com m issioner may 
not release the confidential information during a public portion o f  a com m ittee meeting; and
(4) establish a period o f  at least 30 days for the public and members o f  the legislature to 
com m en t on the proposed contract and the preliminary findings and determ ination m ade under 
AS 43.82.400.
History
(§ 3 ch 104 SLA  1998)

Sec. 43.82.420. Coordination  o f  public and legislative review.

Statute text
T o  the extent practicable, the com m issioner shall coordinate the public com m ent opportunity 
provided under AS 43.82.410(4) with a review by the Legislative Budget and Audit Comm ittee 
under A S 43.82.410(3).
History
(§ 3 ch 104 SLA  1998)

Sec. 43.82.430. Final findings, determination, and proposed am endm ents; execution of the 
contract.

Statute text
(a) W ithin 30 days a lter the close o f  the public com m ent period under AS 43.82.410(4), the 
com m iss ioner o f  revenue shall
(1) prepare a sum m ary  o f  the public com m ents  received in response to tl... proposed contract and 
the prelim inary findings and determ ination;
(2) after consultation with the com m issioner o f  natural resources, if  appropriate, and itli the 
pertinent municipal advisory group  established under AS 43.82.510, prepare a list o f  proposed 
am endm ents, if any, to the proposed contract that the com m iss ioner o f  revenue determines are 
necessary to respond to public com m ents;
(3) m ake final findings and a determ ination as to whether the proposed contract and any 
proposed am endm ents  prepared under (2) o f  this subsection meet the requirem ents and purposes 
o f  this chapter.
(b) After considering  the material described in (a) of this section and securing the agreement o f  
the o ther parties to the proposed contract regarding any proposed am endm ents  prepared under (a) 
o f  this section, if the com m iss ioner determ ines that the contract is in the long-term fiscal interests 
o f  the stale, the com m iss ioner shall submit the contract to the governor.
(e) T h e  com m issioner 's  final findings and determination under (a) o f  this section arc final 
agency  decisions under this chapter.
History
(S 3 ch 104 S L A  1998)



See. 43.82.435. Legislative authorization.

Statute text
T h e  governor m ay transmit a contract developed under this chapter to the legislature together 
with a request Cor authorization to execute the contract. A  contract developed under this chapter 
is not binding upon o r enforceable against the stale or o ther parties to the contract unless the 
governor is authorized to execute the contract by law. T h e  state and the o ther parties to the 
contract m ay execute the contract within 60 days after the effective dale o f  the law authorizing 
the contract.
History
(§ 3 ch 104 SLA 1998)

See. 43.82.440. Judicial review.

Statute text
A person m ay not bring an action challenging the constitutionality o f  a law authorizing a contract 
enacted under AS 43.82.435 or the enforceability o f  a contract executed under a law authorizing 
a contract enacted under AS 43.82.435 unless the action is com m enced  within 120 days after the 
date  that the contra ct was executed  by the state and the o ther parties to the contract.
History
(§ 3 ch 104 SLA 1998)

Sec. 43.56.0 '0. State Assessm ent Review Board.

Statute text
T h e  State Assessm ent Review  Board is created within the department. T h e  board consists o f  live 
persons appointed  by the governor to serve at the pleasure o f the governor, each o f  whom  must 
be knowledgeable o f  assessment procedures. Each board m em ber is subject to confirmation by a 
majority o f  the m embers o f  the legislature in jo in t session.
History
(§ 1 ch I FSSLA  1973)
Annotations

Administrative Code. - For oil and gas exploration, production nnd p ipeline transportation 
property tax, see 15 A A C  56.

Sec. 14.17.300. Public school account.

Statute text
(a) T he  public school account is established. The account consists o f  appropriations for 
distribution to school districts, the state boarding school, and for centralized correspondence 
study under this chapter.
(b) The m oney in the account m ay be used only in aid o f public schools, including com m unity  
school programs, and  for centralized correspondence study program s under this chapter.
History
(§ 2 ch 83 SLA 1998)
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Jim Pound

F ro m : Matt D avidson [m a tt@ akv o ice .o rg ]

S e n t :  Monday, May 02, 200 5  9 :44  AM

T o: Jim P ound ; Henry W eb b
S u b j e c t :  HB 2 8 0  FDNM: Mining legislation irks D eltana group

For Committee packet on HB 280- 

Mining legislation irks Deltana qroup

T h u rs d a y , A p r i l 2 1 , 2 0 0 5 - Less than a week a fte r a bill advocating a tax on m ines outs ide o f 
A laska 's organized boroughs was in troduced, the Deltana Borough Charte r Comm ission voiced strong 
oppos ition to the leg is la tion .

In a s tro ng ly worded le tte r to bill sponsor Sen. Gene The rriau lt, R -North Pole, the vo lun tee r group 
d ra ftin g a cha rte r to subm it to the Local Boundary Comm ission said Senate Bill 179 would "have a 
high ly des tru c tive e ffec t on the fo rm a tion o f new boroughs."

The bill calls fo r the sta te to co llec t a tax from m ining companies in unorgan ized areas at a rate equal 
to w ha t organized boroughs m ust con tribu te in local education fund ing . Tha t am oun t cu rren tly stands 
at 4 m ills .

The Deltana group opposes the leg is la tion because it would place a lim it on the am oun t o f money the 
proposed borough could raise by tax ing Pogo Mine, which would fall w ith in its boundaries.

"(The b ill) d ras tica lly lim it(s ) the tax ing au tho rity o f a local gove rnm en t to 4 o r 6 m ills on m ining 
p ro pe rty ," said Mike Schultz, cha ir o f the Deltana Borough Charte r Comm ission , in a le tte r to the 
senato r.

"L inder th is leg is la tion , m ining taxes would be h igher in the ex is ting Fairbanks North S ta r Borough than 
m the new Deltana Borough. This is cons titu tiona lly im perm iss ib le and w ill lead to litiga tion cha lleng ing 
th is leg is la tion ."

A fte r w o rk ing more than a year on the d ra ft cha rte r, the Deltana group vo ted on April 6 to fund its 
proposed borough by imposing a 2 percent severance tax on the am oun t o f aold removed from Pogo 
Mine.

Passage of the severance tax appears n  have been a stra teg ic m aneuver on the part o f the group as it 
has been nego tia ting w ith Pogo represen ta tives since early th is year fo r a paym en t in lieu o f taxes 
a rrangem en t in the even t a borough is created.

However, the parties have ye t to come to an agreement on a PILT do lla r figu re .

Karl H am em an , Alaska regional d ire c to r fo r Teck-Pogo Inc. refused to comm en t on the severance tax 
at tha t m ee ting . Less than tw o weeks la te r, Senate Bill 179 was in troduced.

Delta L ib ra ry Board holds fund -ra ise r

5/2/2005
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The Delta Lib ra ry Board is hosting its annua l Open House and Baskets o f Books S ilen t Auction on 
Sa tu rday from  10 a.m . until 4 p.m . The even t is the board 's la rgest fund -ra ise r o f the yea r and the 
group 's goal is to surpass the $5 ,000 mark w ith its e ffo rts , said lib ra rian Joyce McCombs.

The auction fea tu res mere than 100 "Baskets o f Books" filled w ith item s from nearly eve ry business in 
Delta Junction , McCombs said. The Forget Me Knot Quilters Guild, fo r example has donated two 
baskets o f qu ilt squares in the Jacob's Ladder pa tte rn , she exp la ined . The baskets also hold books on 
qu ilting and sew ing supplies needed to comple te the qu ilts .

In add ition , severa l Fairbanks vendors have comp lem en ted the local donations. This yea r the Alaska 
Railroad has donated two ro und -tr ip ticke ts from Fairbanks to Anchorage, valued a t $400, McCombs 
said, and Chena Hot Springs is o ffe ring passes to soak in th e ir m inera l w a te r .

"We hope people w ill come early and bid o fte n ," she added.

The proceeds from the even t are used to purchase item s not covered by the money the lib ra ry gets 
from the c ity . Past purchases have included encyclopedias, an ou tdoo r book drop and books to give to 
each child pa rtic ipa ting in the lib ra ry 's summ er reading prog ram . W ith the move to a new facility 
ea rlie r th is yea r, the board is hoping to spend the money raised at th is even t on landscaping at the 
new s tru c tu re .

Theme selected fo r Deltana Fair

"Farm ing in the Friend ly F ron tie r" is the them e fo r the 2005 Deltana Fair. The w inn ing theme and logo 
design were subm itte d by long tim e Delta res iden t Ann Geise, who lias created a num ber of w inning 
Deltana Fair logos ove r the last 25 years.

This yea r's logo is loosely based on the pa in ting "American Goth ic" by G rant Wood show ing a cow and 
bull moose w ith a p itch fo rk ra th e r than the fa rm ers as in the pain ting .

The com pe titio n fo r the w inn ing design was fie rce as 14 en trie s were received. The o the r designs were 
re ta ined by the Deltana Fair Associa tion fo r possible fu tu re use.

Geise received $100 and a T -sh irt w ith her w inn ing design emblazoned upon it.

The 2005 Deltana Fair is scheduled fo r Aug. 19-21.

Jane t Boyer's co lum n about Delta Junction happenings appears weekly in the News-M iner.
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The Kuskokwim Corporation

Senator Gene Therriault April 25, 2005
State Capitol 
Juneau, Alaska 
99801-1182

RE: SB179

Dear Senator Therriault:

The Kuskokwim Corporation was formed in 1977 when ten Alaska Native Claims 
Settlement Act village corporations located along the middle region of the Kuskokwim 
River merged. These 10 villages are: Upper Kalskag, Lower Kalskag, Aniak, 
Chauthbaluk, Napaimiute, Crooked Creek, Georgetown, Red Devil, Sleetmute and Stony 
River.

Economic development in our region to date has been minimal. Our area suffers from a 
lack of jobs and high unemployment, with too many people having incomes in the 
poverty range. The Kuskokwim Corporation (TKC) supports economic development for 
our area and we want to encourage environmentally responsible mining in our area and 
throughout Alaska to benefit rural residents. Mining can provide needed jobs to our 
area and is a welcomed activity so long as our current and future subsistence needs are 
not adversely impacted. Your bill seeks to encourage this needed economic 
development by providing predictability regarding taxation on large mines. We 
understand this predictability would assure mine planners about a mine's feasibility and 
assist major mining companies when they seek financing for their projects.

TKC supports your efforts and this bill, SB179, so long as it does not discourage future 
local governments and potential borough formation, allowing local control to address 
the social and infrastructure requirements necessitated by the impacts of regional 
development.

TKC appreciates your efforts on behalf o f Alaska's rural residents. Please don't hesitate 
to call us concerning our perspective and views on this and future legislation that may 
impact the middle Kuskokwim River region.

Sincerely,

Maver Carey, CEO
The Kuskokwim Corporation

CC: Stan Foo, Placer Dome Mining
James Fueg, Placer Dome Mining 
Paul Fuhs, TKC Lobbyist

4300 B Street, Suite 207 Anchorage, AK 99503 
P.O. Box 104460, Anchorage, AK 99510^460 

(907) 243-2944 Fax (907) 243-2984 Toll Free Within Alaska 1-800-478-2171 
P.O. Box 227, Aniak, AK 99557-0227 
(907) 675-4275 Fax (907) 675-4276

Leo Morgan, Chairman 
The Kuskokwim Corporation

m d u



Tel (907) 586-1325 • Fax (907) 463-5480 • www.akml.org
217 Second Street. Suite 200 - Juneau, Alaska 99801

May 2. 2005

Honorable Representative Jay Ramras 
House Resources,
State Capitol, Room 104 
Juneau, Alaska 99801

Dear Representative Ramras,

This letter is to inform you as to the Alaska Municipal League’s position on 
SB179 and HB280. After listening to testimony last week, it became apparent 
that AM L must weigh in quickly. AM L is opposed to SB179 and HB280.

Senator Therriault made reference to the fact that this bill had been introduced to 
bring ‘‘stability’’ to the mining industry. Yet, he also assured Senator Stedman 
that the six mill cap could be changed by a future legislature, should they deem it 
necessary. That, in itself, seems to undo the stability goal and thus makes the 
bill moot.

The legislature does have the right and/or responsibility to tax the unorganized 
borough. Therefore, a 4 mill property tax paid by a mine in the unorganized 
borough to the state is not something with which we have a problem. But if a 
borough is formed, having that same mine pay only 6 mills for a period of 15 
years, while yet being exempt from all other municipal taxes is a decision that 
should be made by that potential borough. While we understand the mining 
industry’s need to make an agreement with the Legislature with regards to the 
unorganized borough, we do not feel that agreement should carry on if and when 
a borough is organized.

We feel this bill is a disincentive to form boroughs; sets up an unequal taxing 
basis and takes away municipal taxing authority. W e would encourage you to 
stop this bill in committee.

Mike Catsi, Chairman
AML Land Use Legislative Committee

Member ol the National Leagno ol Cities and the National Association of Counties

Sincerely,

http://www.akml.org
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FISCAL NOTE
STATE OF ALASKA
2005 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title M inera ls  T a x / P a v m e n t s  to Muni.

F isca l  N o te  N u m b e r :  
Bill V e rs ion :
() P ub l ish  D a te :

D ep t .  Affected :  
'R D U

C S H B 2 8 0 ( R E S )

C o m m e r c e
C o m m  A ss is t  & E c  D e v  (405)

C o m p o n e n t  C o m m u n ity  A d v o c a c y
S p o n s o r
R e q u e s t e r

R e s o u r c e s
H o u s e  F in a n c e

E x p e n d i tu re s /R e v e n u e s

C o m p o n e n t  No. 

(Thousands  of Dollars)

2 7 0 3

N o te :  A m o u n ts  d o  n o t  inc lude  inflation u n l e s s  o th e rw is e  n o te d  below.
O P E R A T IN G  E X P E N D IT U R E S FY 2 00 6 FY 2 0 0 7 FY 2 0 0 8 FY 2 0 0 9 FY 2 0 1 0 FY 2011
P e r s o n a l  S e r v i c e s 75.0 75 .0 7 5 .0 7 5 .0 7 5 .0 7 5 .0
Travel 10.0 10.0 10.0 10.0 10.0 10 .0
C o n t ra c tu a l
S u p p l i e s 1.0 1.0 1.0 1.0 1.0 1.0
E q u ip m e n t 5 .0 5 .0 5 .0 5 .0 5 .0 5 .0
L an d  & S t ru c tu re s
G r a n t s  & C la im s
M is c e l l a n e o u s

TO TA L O P E R A T IN G 91 .0 9 1 .0 9 1 .0 9 1 .0 9 1 .0 9 1 .0  |

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E ( T h o u s a n d s  of  Dollars)
100 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M atch
1 00 4  G F 9 1 ,0 9 1 .0 9 1 .0 9 1 .0 9 1 .0 9 1 .0
100 5  G F /P r o y r a m  R e c e ip t s
1037  G F /M en ta l  H e a l th
O th e r  (Specify Type--Do not abbreviate)

T O T A L 91.0 9 1 .0 9 1 .0 9 1 .0 9 1 .0 9 1 .0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (F Y 2 0 0 5 )  c o s t : 0 .0
M a rk  t h i s  b o x  (X) If f u n d i n g  f o r  t h i s  bill Is i n c l u d e d  in t h e  G o v e r n o r ’s  FY 200G  b u d g e t  p r o p o s a l ;

P O S IT IO N S
Full-t ime 1 1 1 1 1 1
P a r t - t im e
T e m p o r a r y

A N A L Y S IS :  (Attach a  separata papa itnucassary)

This legislation p ropo ses  to establish a statewide property lax for 15 years , nol to e x c e e d  4 nulls, on mining 
property with a  value in e x c e s s  of $10 million and located will • the unorganized borough. If the area  
w here  the mining operation is located incorporates, the mill levy will be  the s a m e  a s  on all o ther similarly 
s itua ted  property.

The bill rem oves the  ability for municipalities to levy a sev e ran ce  tax on minerals, but requires mining 
operations to pay the s a m e  tax es  levied on all other properly ow ners  within the  municipality.

The departm en t will n eed  to hire an appra iser to appra ise  mining property in the unorganized borough
P r e p a r e d  by: Mike B lack, D irec tor
Divis ion C o m m u n i ty  A d v o c a c y

Phone 907 269 4605
Dnto/Timo 5/4/05 12 11 PM

A p p ro v e d  by: E d g a r  BLilchford. C o m m is s io n e r
A g e n c y

Dale 5/4/2005
C o m m o r c o .  C o m m u n ity ,  a n d  E c o n o m ic  D o v o lo p m o n t

ih*. ovdj P a g e  1 of 1



FISCAL NOTE
STATE OF ALASKA
20(15 LEGISLATIVE SESSION

R ev is ion  D a te /T im e  (N ote  if correc t ion) :  
Title

R e s o u r c e sS p o n s o r  
R e q u e s t e r  (H) PIN

E x p e n d i t u r e s / R e v e n u e s

F isca l  N o te  N u m b er:
Bill V e rs ion :  C S H B  2 8 0  (R E S )  Y
() P u b l ish  D a te :  ______________________

M inera ls  T a x / P a y m e n t s  to Munis in Lieu
D ept .  Affected :

; r d u
C o m p o n e n t

R e v e n u e  04
Tax  a n d  T re a s u ry

Tax

C o m p o n e n t  No. 2 4 7 6

(Thousands of Dollars)
N ote:  A m o u n ts  do  not  inc lude  inflation u n l e s s  o th e rw ise  n o ted  below.
O P E R A T IN G  E X P E N D IT U R E S FY 2006 FY 2 00 7 FY 2 0 0 8 FY 2 00 9 FY 2 01 0 FY 2011
P e r s o n a l  S e r v ic e s 15.0 15.0 15.0 15 0 15.0 15.0
Travel 0.0 0 .0 0 .0 0 .0 0 .0 0 0
C o n tra c tu a l 26.1 26.1 26.1 26.1 26.1 26.1
S u p p l i e s 0 .3 0 .3 0 .3 0 .3 0.3 0 .3
E q u ip m e n t 1.1 1.1 1.1 1.1 1.1 1.1
L a n d  & S t ru c tu re s 0.0 0 .0 0 .0 0.0 0 .0 0 0
G r a n t s  & C la im s 0 .0 0 .0 0  0 0 .0 0 .0 0.0
Mis c e l t a n e o u s 0 .0 0 .0 0 .0 0 .0 0.0 0.0

TO T A L  O P E R A T IN G 4 2.5 4 2 .5 4 2 .5 4 2 .5 4 2 .5 42.5

CA PITA L E X P E N D IT U R E S 0.0 0 .0 0.0 0 .0 0.0 0.0

C H A N G E  IN R E V E N U E S  ( _____ )

F U N D  S O U R C E  ( T h o u s a n d s  of Dollars)
1U02 F e d e ra l  R e c e ip t s
1 00 3  G F  M a tc h
1 004 G F
1 00 5  G F /P ro g ro m  R e c e ip t s  
1 037  GF, 'M ental  Health
O th e r  (Specify Tyjie-Do nut abbreviate)

4 2 .5 4 2 .5 4 2 .5 4 2 .5 4 2 .5 4 2  5

TOTA L 4 2 .5 4 2 .5 4 2 .5 4 2 .5 4 2 .5 42.5

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (F Y 2 00 5)  c o s t :  0 0
C t i e c k  t h i s  b o x  (X) if f u n d i n g  foi t h i s  bill is i n c l u d e d  in t h e  G o v e r n o r ' s  FY 200C b u d g e t  p r o p o s a l :   J

P O S IT IO N S
Full-time ■* •* H 1 4 14 1 4 1.4
P ar t - t im e
T e m p o ra ry

A N A LY SIS: (Attach ;< s i , .  r.v< ,-/run-Aiary)
This bill levies a tax rate equivalent to the mill rate 'required  to m eet the local contribution [to schools] 
required of that municipality" on the full and  true value of mining real and tangible personal property on 
land in the unorganized borough a s  of January 1. 2005. In general this is 4 mills or .4 percent. One 
exception is that the 4 mill levy on the taxable value cannot exceed  45% of the district's basic need. The 
tax rate d o es  not go into effect until after production com m ences  at the mine. We did not include an 
estim ate  for revenue b e c a u s e  we cannot foresee if municipalities will tie formed within the unorganized 
borough or if p lanned mines will actually m a’erialitte. This bill also precludes municipal' ' .-s from imposing 
sev eran ce  taxes on minerals produced or extracted in the* municipality other than a tax imposed before- 
January  1, 2005. We are  requesting a T'4 of a  ta.- technician to a d d re s s  our responsibilities under the hill 
and  $25,000 for inc reases  in cos ts  associa ted  with t ro  S la te  A sses sm en t  Review Board

P r e p a r e d  by: R a n d y  H offbeck  & Fried____________________________________________ P h o n e  4 6 5 - 3 0 5 2
Divis ion T ax  Divis ion Datw/TimO 5W ;00 ?  2 0  AM

A p p ro v e d  by T o m  Boutin,  D e p u ty  C c rn m iss iu n u r_______________________________  D.ite 6/4 2 0 0 5
A g e n c y  R e v e n u e ___________________________________________________________

V •) . v.* GVl?



ALASKA STATE LEGISLATURE 
HOUSE RESOURCES COMMITTEE

Representative Jay Ramras Representative Ralph Samuels
Co-Chairman Co-Chairman

(907) -165-3004 (907) 465-2095
F ax :(907)465-2833 f  l Fax: (907)465-3810

Representative Jay_Ram ras@ lcgis.sUle.alc. us
1 ! § § p M m U

Rcprcsenlalive_Ralph_Samuels@ legis.slutcakus

119 N. Cushman St., Suite 213 716 \V. 4th Avenue
Fairbanks, AK 99701 Anchorage. AK 99501

State Capitol, Juneau, Alaska 99801-1182

Sponsor Statement 
HB 280

“An Act relating to the taxation of mining property; relating to contracts approved 
by municipalities for payments in lieu of taxes; and providing for an  effective da te .”

H B  280 is interestingly enough a bill requested o f  this body by the industry. U nder its 
language, mines operating in the state would be taxed by die state on the true and real 
value o f  real and tangible property.

Precious metal exploration has continued in the state and several o f  the locations being 
developed are not located in organized boroughs. W ithout the language of MB 280 
developm ent com panies are operating with an uncertain and potentially unstable set o f  
rules for taxation. Using AS 14.17.410 (b) (2) as a tax base, m ines in unorganized 
boroughs would be assessed a four-mill levy. Boroughs o rganizing  after this year would 
be able to add two-mills to that tax rate with all o f  the funds being paid to the new 
borough.

Language in the bill also creates a special mining property tax account and allows the 
legislature to appropriate that m oney into the public education fund. Essentially  this is an 
offer by the mining industry to assure funding for A lask a’s Education System.

MB 280 is limited to large producers only. Mines producing less than $10,000.000  are 
exem pt from the tax formula. This keeps what is left o f  our o nce  profitable m om  and pop 
m ines in operation.

In a world market, stability both politically and financially are critical to success fo r  these 
com panies  that invest millions o f  dollars just searching for p recious metals. Creating  a 
stable tax base for an industry that creates hundreds o f  jo bs  in Alaskan com m unities  
m akes sound fiscal sense. It also gives unorganized areas o f  the slate a c lear 
understanding o f  the income they w ill receive from a mine, once they becom e a borough 
and can receive the tax benefit.

mailto:Jay_Ramras@lcgis.sUle.alc


ALASKA STATE LEGISLATURE 
HOUSE RESOURCES COMMITTEE

Representative Jay Ramras 
Co-Chairman 

(907)465-3004 
F ax :(9 0 7 )465-28j 3 

Rcprescnialivc_Jay_Ramras@lcgis.statc.ak.us

119 N. Cushman St.. Suite 213 
Fairbanks, AK 99701

State Capitol, Juneau, A laska 9 9 S 0 1 -IIS 2

CSIIB 280(RES) 
Sectional

Representative Ralph Samuels 
Co-Chairman 

(907) 465-2095 
Fax: (907)465-3810 

Repicscntativc_Ralph_Samucls@legis.slalc.ak.us

716 W. 4th Avenue 
Anchorage. AK 99501

S ection  2
Creates a property tax program for local m unicipalities e ither current o r  future should  they 
incorporate a m ine into their borough for the purposes o f  local taxiation.

Sec tio n  3
Restricts a local m unicipality  from im posing a severance tax on produced  m inerals unless it is 
impos cl p rior to January  6, 2005

S ec tio n  4
Establishes a state property  tax on m ines not located in an  organized borough with a levy o f  four 
mills. M aintains the mill levy in existing boroughs at the same rale as is levied against o ther real 
and  tangible personal property. There is also language rcgaid ing  paym ents in lieu o f  taxes and 
how a  contract may be negotiated.

.020 Clarifies a term 15 years for which only property taxes may be im posed  on mines within a 
newly established borough o r an existing borough that annexes the mine.

.030- .150 Directs the state assessor to assess the m in e ’s property  with details  on what must be 
subm itted  when. Language also includes the investigation process and authority, notice 
requirements, objection process to the assessm ent including appeal. It allows for an assessment 
to he resubm itted following an appeal. The language in section 120 also includes collection and 
deposit and w here  the funds will go and a recom m endation  as to how the funds should be 
allocated. Further language in the reference paragraphs establishes penalties, remedies and 
regulation authority.

. 160 Establishes facilities that arc available for public use are exem pt as is property  used in 
production or transportation o f  m inerals The language also protects small m iners from taxes.

.170 Definitions

S ec tion  5

A llows the Department to begin prom ulgating  regulations pending the effective date o f  the bill.

mailto:Rcprescnialivc_Jay_Ramras@lcgis.statc.ak.us
mailto:Repicscntativc_Ralph_Samucls@legis.slalc.ak.us


AMENDMENT j
OFFERED IN THE HOUSE BY REPRESENTATIVE
TO: CS HB 280 (RES)

1 Page 4, line 2

2 Insert new subsection (c)

3 (c) Property tax imposed by a municipality under AS 29.45 is in place o f the

4 tax levied under AS 4 3 .67 .0 JO. In the case of a municipality incorporated after

5 January 1, 2005, the transition provisions o f  AS 29.05.140 govern the transition from

6 assessment by the department to assessment by the municipality.

7 Re letter the rem aining subsection accordingly

8
9 Page 5, line 20

10 Following “after”

11 Delete “an assessm ent”

12 Insert “a determ ination”

13

14 Page 6, line 26

15 Insert new (2)

16 (2) "departm ent" m eans the Department o f  Revenue or the Department of

17 C om m erce, Comm unity, and Econom ic Development;

18 Re nu m b er  the rem aining pa rag raph s  accordingly
19

20 Page 7, line 6

21 Following ‘T h e  Department o f  Revenue”

22 Insert "and  the Department o f  Com m erce, Comm unity , and Economic D evelopm ent"

23



AMENDMENT ^
& 5

OFFERED IN THE BY REPRESENTATIVE HOLM
HOUSE FINANCE COMMITTEE

TO: CSHB280(RES)

Page 2, Lines 18-19

DELETE [other than a tax imposed before January 1, 2006J
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LEGAL SERVICES COPY
DIVISION OF LEGAL AND RESEARCH SERVICES  

LEGISLATIVE AFFAIRS AGENCY  
(907) 465-3867 or 465-2450 STATE OF ALASKA Stale Capitol
FAX (907) 465-2029 Juneau, Alaska 9 9 8 0 M 1B2
Mail Stop 3101 Dollvorios to: 129 6th St., Rm. 329

M E M O R A N D U M  May 4, 2005

SUBJECT: CSHB 280(RES): Explanation of AS 43.67.020, added by bill
section 4 (Work Order No. 24-LS0933\Y)

TO: Representative Jay Ramras

FROM: Jack Chenoweth
Assistant Revisor

Jim Pound has asked for a memo providing an explanation for AS 43.67.020, added by 
sec. 4 of CSHB 280(RES). The provision reads:

Sec. 43.67.020, In place of municipal taxes. For a period of 15 
years after the production commencement date, the taxes levied or 
authorized under AS 43.67.010 arc in place of the following taxes that 
might otherwise be imposed by a municipality incorporated on or after 
January 1, 2005, on Lie property, or imposed by a municipality 
incorporated before January 1, 2005, on properly located within an area 
annexed by the municipality on or after January 1, 2005:

(1) taxes on the sale or use of minerals;
(2) taxes on or measured by gross or net income from the 

taxable property, including income from the exploration for, production 
of, or transportation of minerals or taxable property; and

(3) any license, excise, fee, charge, severance, throughput, 
or other tax on or pertaining to the taxable property or services used in or 
associated with the taxable property or in its maintenance or operation 
unless the tax is also levied on property not subject to tax under 
AS 43.67.010(a).

Under AS 43.67.010, added earlier in the bill, the state levies and collects a milling 
property tax on mining-related properties in the state’s unorganized borough. 
AS 43.67.010 specifies the rate of levy and authorizes contracts for paymenLs in lieu of 
taxes.

Whenever, under AS 43.67.010, the mineral-related property tax is levied (or, 
alternatively, when under that section payments are made in lieu of taxes), then 
AS 43.67.020 also operates. This section is intended to preclude a municipality from 
levying its own taxes on property subject to mining-related property taxes or payments in 
lieu ("the taxes levied or authorized under AS 43.67.010 are in place of the following
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Representative Jay Ramras 
May 4,2005 
Page 2

taxes that might otherwise be imposed by a municipality."). The municipality’s authority 
to levy its own taxes on these sources is suspended from the "production commencement 
date" (defined later in AS 43.67 as the dale on which the initial shipment of products 
from mining operations is made) for a period of 15 years. The language of this section 
directs that its preclusive effect applies to "new" municipalities — newly-incorporated on 
or after January 1, 2005 -- and existing municipalities annexing mining-related properties 
when the annexation occurs on or after January 1, 2005. The taxes that, under this 
section, may not be levied by a municipality against mining-related property and related 
services include the following --

(1) taxes on the sale or use of minerals -  presumably sales and use taxes 
imposed on transactions involving minerals;

(2) taxes on or measured by gross or net income from the taxable 
property, including income from the exploration for, production of, or transportation of 
minerals or taxable property -- in other words, income taxes1; and

(3) any license, excise, fee, charge, severance, throughput, or other tax on 
or pertaining to the taxable property or services used in or associated with the taxable 
property or in its maintenance or operation; however, in the concluding part of the 
paragraph, there is an exception that would allow levy against these sources if "the tax is 
also levied on property not subject to tax under AS 43.67.010(a) w h a t e v e r  that may 
encompass.

JBC:lmb
05-169.1mb

1 Municipalities already may not levy and collect income taxes on the income of 
individuals. AS 43.20.290:

Exclusive state authority. No tax may be levied and collected 
upon the net income of resident or nonresident individuals by a general 
law city or by a home rule city or any other political subdivision of the 
state.
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DIVISION OF LEGAL AND RESEA RCH SERVICES  
LEG ISLA TIVE AFFAIRS AG ENC Y  

STATE OF A LASK A State Capitol 
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M E M O R A N I) U i\I May 4, 2005

S U B JE C T : CSHB 2S0(RES): Power o f  municipality to levy and collect
property taxes on minerals (Work Order No. 24-LS0933YV)

TO : Representative Jim Holm

F R O M : Jack Chenowptf 
Assistant R^vjsi

In conjunction with the abovc-captioned bill, I have from Barb > Cotting the question o f  
whether a municipality may levy and collect a severance tax on " .orals.

An April 29, 19K(>, Opinion o f  the Attorney General answers the question in the 
affirmative, concluding

We believe that a better reading o f  the restrictions o f  article VIII, and 
particularly section 2 o f  that article, is that the provisions reserve to the 
legislature the exclusive authority to act as to the state's proprietary 
interest in natural resources. Thus, a borough would be prohibited from 
entering into a royalty contract for the production o f  minerals on state 
lands, from issuing grazing leases, and from appropriating water. An 
entity's power to tax is separate from its proprietary interest. We do not 
believe that, after full briefing, the full Alaska Supreme Court would hold 
that article VIII limits taxing authority, whether that authority is exercised 
by the state or by a municipality.

It may well be that, as a policy matter, the legislature will conclude that 
the production o f  mineral resources in the state should benefit the people 
o f  the stale as a whole, and not just the people o f  the municipality in which 
the natural resources occur. The legislature may prohibit a local severance 
tax altogether, as it has done in AS 43.55. Or. it may devise a particular 
plan for distributing the revenue from a type o f  tax between the 
municipality and the stale, as it has done in AS 43.5i>. Absent a restriction 
by the legislature, we believe that a borough may exercise the power to 
levy a severance tax.

Opinion, at pp. 12*14 (citations and note omitted). A copy o f  the full text is attached.

Opinions o f  the attorney general, while not controlling on matters o f  statutory



Representative Jim Holm 
May 4, 2005 
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interpretation, are entitled to some deference. Regarding the proper use o f  opinions o f  
Attorneys General in statutory construction, the Alaska Supreme Court has declared:

While opinions o f  the attorney general are not controlling as to the 
meaning o f  the statute, the fact that his opinions have not been challenged 
and that lie is the officer charged by law with advising the officers charged 
with the enforcement o f  the law as to the meaning o f  it[,J entitle his 
opinions to great weight.

Allison  v. State, 583 P.2d S I3, 816 (Alaska 1978), quoting Smith  v. M unicipal Court o f  
Glendale Judicial D istrict, 334 P.2d 931, 935 (Cal. App. 2d 1959).

JBCdmb
05-167.1mb

Enclosure



5 o f  7 D O C U M E N T S  

O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L  O F  T H E  S T A T E  O F  A L A SK A

F ile  N o. 663 -8 6 -0 4 5 6  

1986 A las. A G  L E X IS  274 ; 19S6-! O p. (In f.) A lly  G en. A las. 375 

A pril 29, 1986

T Y P E : IN F O R M A L  O P IN IO N

S Y L L A B I 'S :

[♦1]
S U B JE C T : P o w er o f  bo ro u g h  to  lev y  sev e ran ce  tax on  m inera ls

R E Q L ' E S T B Y :

l io n . E m il N o tti, C o m m iss io n e r 
D ep artm en t o f  C o m m u n ity  and  R eg iona l A ffa irs

O I ’ I N I O N B Y :
H A R O L D  M . B R O W N , A T T O R N E Y  G E N E R A L ; D ebo rah  V ogt. A ssis tan t A tto rn ey  G enera l

O P IN IO N :

M E M O R A N D U M

Y ou have a sk ed  for o u r rev iew  o f  a n  o p in ion  su bm itted  to  y o u r  office  b y  M r. T h o m as K lm kncr o f  W ohlfortli A: 
F lin t reg ard in g  the a u th o rity  o f  a first c la ss  bo ro u g h  to levy a sev e ran ce  tax  on  m inera ls , W ith  som e re s e rv a tio n , w e 
ag ree  w ith the c o n c lu s io n  o f  that op in ion ,

A t th e  ou tse t, w e n o te  tha t n e ith e r yo u r req u est no r the o p in io n  o f  Mr. K lm k n c r set out the language o f  a p roposed  
tax. and  as a resu lt o u r a n a ly s is  is in  the abstrac t. W e understand  that the p rim a ry  c o n ce rn  o f  the p ioposed  borough  is 
w ith  th e  ab ility  to  tax the D cL o n g  M o u n ta in  en te rp rise , w hich  is on  p riv a te ly  o w n ed  N ative  co rpo ra tion  land. Mr. 
K lin k n er 's  co n c lu s io n  is lim ited  to  the au th o rity  o f  the bo ro u g h  to  lev y  a tax o n  m in e ra ls  m ined  from  lands in w hich  the 
m in era l esta te  is p riv a te ly  o w n ed .

The fram ers o f  th e  A lask a  C o n stitu tio n  w ere  aw are  that the p ow ers , p a rticu la rly  the tax ing  pow ers, o f  local 
g o v ern m en ts  had  been  co n stru ed  very  n a rro w ly  in o th e r sta tes. A s the A laska S u p rem e  | *2] C ourt no ted  in I.ibera ti v. 
B ris to l Bay B oro u g h . 584 P .2d 1115 I A lask a  1978), the second  sen tence  o f  a rtic le  X , sec tion  I. appears  m the A laska  
C o n stitu tio n  sp ec ific a lly  to  ov erru le  the co m m o n  la v ru le  o f  narrow  co n stru c tio n . 584 P .2d at 1120 & n. I1*. I hat 
p ro v is io n  reads: "A  libera l co n stru c tio n  shall b e  g iv en  to  the p o w ers  o f  local g o v e rn m en t."  ill A s the court noted , the 
fram ers  p laced  th e  p ro v is io n  in  w hat is now  sec tio n  1 so  tha t it w ou ld  ap p ly  to  g en e ra l law mum c tpalities as well as 
h o m e  ru le  m un ic ip a litie s . Id. at 1120*21 A; i t .  19.

til T h e  sec tio n  in its en tire ty  prov id e s ;
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S ec tio n  I . P u rpose  and  C onstruction . T h e  purpose  o f  th is artic le  is to  p ro v id e  for m ax im um  local se lf- 
g o v ern m en t w ith  a m in im u m  o f  local governm en t units, and to  p reven t d u p lica tio n  o f  tax -levy ing  ju r isd ic tio n s . 
A  liberal co n stru c tio n  sh a ll be  g iv en  to the p o w ers  o f  local go v ern m en t units.

T h e  A laska  L eg is la tu re  lias p ro v id ed  fo r tw o types o f  m un ic ipa lities: h o m e rule m u n ic ip a litie s  and  genera l law  
m u n ic ip a litie s . A  h o m e ru le  m u n ic ip a lity  "lias all leg isla tive  pow ers no t p ro h ib ited  b y  law  o r charte r."  A S 2 9 .0 4 .0 1 0 , A 
g en e ra l law  m u n ic ip a lity  "has leg isla tive  po w ers  co n fe rred  by law ." A S 29 ,04 .020 , | +3] I u nders tand  that the 
N o rth w e s t A rc tic  B o ro u g h  w ou ld  be a  genera l law  m un ic ip a lity  and  th e re fo re  lim ited  to the pow ers sp ec ifica lly  g ran ted  
by th e  leg isla tu re .

A S 29 .3 5 .0 1 0  g ran ts  g enera l p o w ers  to all m u n ic ip a lities , su b jec t to o th e r p ro v is io n s  o f  law. A m ong  those p o w ers  
is th e  p o w e r "to  levy  a lax o r  specia l assessm en t, and  im pose  a lien for its en fo rcem en t."  A S 2 9 .35 .010 (6 ). It co u ld  be 
a rg u e d  that the g en era l p o w e r to levy  a tax  m ust be  co m bined  w ith  a spec ific  g ran t su ch  as those found  in ch an te r 45 , 
a u th o r iz in g  p ro p e rty  and  sa les  taxes, in o rd e r fo r a genera l law  m u n ic ip a lity  to  levy  a  p a rticu la r tax. 1 lo w ever, vvc do  
not b e lie v e  that the sta te  su p rem e  co u rt w ould  ad o p t su ch  an in terp re ta tion . In L ibcra ti. the  co u rt read  the p re d e c e s so r  
o f  th is  sec tion , fo rm e r A S 2 9 .4 8 .0 1 0 (7 ) (w hich  au th o rized  m un ic ipa lities  "to  levy  tax es"), to be a "broad  g ran t o f  tax in g  
au th o rity , lim ited  o n ly  by  o th e r p ro v is io n s  o f  law " and  to be "consis ten t w ith  the seco n d  sen tence  o f  a rtic le  X , se c tio n  1 
w h ich  req u ires  that '[a] libera l c o n stru c tio n  sha ll be  g iven  to the po w ers o f  loca l g o vernm en t." ' L ibcra ti, 584 I’.2d  at 
1120.

C h a p te r  45  o f  title  29  d e lin ea te s  spec ific  p ro v is io n s  fo r m u n ic ipa l [*4] p ro p e rty  tax es and  sa le s  taxes, and fo r the 
e n fo rc e m e n t o f  tax liens. T h o se  p ro v is io n s  include  som e lim ita tions on  p ro p erty  taxes and  sa les taxes, but are  s ile n t as 
to s e v e r a n c e  tax e s . T h u s , it ap p ea rs  that the g enera l p o w er to tax g ran ted  by  A S 2 9 .3 5 .0 1 0 (6 ) has not been  lim ited  by  
any  o th e r  p ro v isio n  o f  title  29.

N o r do w e find a lim ita tio n  on th is p o w e r to lax in any  o th e r  sta tu te . N o th ing  in the m in ing  license  tax sp ec ific a lly  
p ro h ib its  a m u n ic ip a lity  fro m  lev y in g  a sev e ran ce  tax. In this regard , it sh o u ld  be  n o ted  that the leg isla tu re  m ay  lim it the 
a b ility  o f  a m u n ic ip a lity  to levy a  tax , in c lu d in g  a severance  tax, and  tha t it h a s  done  so  in  the past. A S 43 .55  lev ies 
p ro d u c tio n  tax es on  p ro d u ce rs  o f  o il and  gas. A S 4 3 .55 .017  spec ific a lly  p ro v id es  that the  taxes im posed  by  tha t c h a p te r  
"a re  in  p lace  o f  all taxes now  im p o sed  by  tite s ta te  o r  any  o f  its m un ic ip a litie s , and n e ith e r  the sta te  n o r a m un ic ip a lity  
m ay  im p o se  a tax upon  f p ro d u c tio n  o f  o il o r  g as  o r oil and  gas in  p lace ]."  S im ila rly , A S  4 3 .5 6  levies a p ro p e rty  tax on 
o il a n d  g as p ro d u c tio n  and  p ip e lin e  tran sp o rta tio n  p roperty , and p erm its  lo ca l taxa tion  o f  that p ro p erty  su b jec t to 
lim ita tio n s . A S 4 3 .5 6 .0 3 0  p ro v id e s  [ *5] that the taxes im posed  in the ch ap te r "arc  in p lace  o f . .  , all o th e r ad  vo lo re in  
[sic] o r  o ther tax es im p o sed  b y  a m un ic ip a lity  on  p ro p c rn  su b jec t to  tax u n d e r th is c h a p te r . . . . "

O u r  inqu iry  w o u ld  en d  here  w ith  the co n c lu s io n  that the g en era l p o w er to im p ase  a s e v e ra n c e  ta x  on  m inera ls  has 
no t b e e n  lim ited  by  the  leg is la tu re  w e re  it no t fo r the co n cern s p ressed  b y  Ju s tice  R ab im nvitz  in h is d issen t in 
L ib c ra ti. In that case , the  B ris to l B ay  B o ro u g h  had  lev ied  a three p ercen t tax on  the sa le  o f  all raw  fish cau g h t w ith in  the 
b o ro u g h  T he  ch a llen g e rs  a rg u ed  that th e  tax w as a severance  tax , and  w as p ro h ib ited  b y  the p ro v is io n s  o f  artic le  V III o f  
tite A la sk a  C o n stitu tio n . T h e  m a jo rity  o f  the co u rt con c lu d ed  that the tax  at issue w as a sa les  tax and  d id  not reach  the 
is ,tie o f  w h e th e r a sev e ran ce  tax is p ro h ib ited  by  artic le  V III o f  the co n stitu tio n . Ju s tic e  R ab inow itz , how ever, 
c o n c lu d e d :

In m y o p in ion , th e  sev eran ce  tax  im p o sed  b y  B ris to l B ay B orough  d o es v io la te  the  p ro v is io n s  o f  A rtic le  VIII o l the 
A la sk a  C o n stitu tio n  w h ich  reserv e  the b en e fits  from , and  con tro l o v e r m an ag em en t o f  the fisheries re so u rce  to  all the 
p e o p le  o f  the s ta te . The effec t o f  the b o ro u g h 's  o rd inance  ( *6 | is to  e x c lu s iv e ly  ap p ro p ria te  to  its ow n  benefit, and  tha t 
o f  its re s id en ts , the  u se  o f  a  n a tu ra l re so u rce  w h ich  is reserved  to all o f  the p eo p le  o f  the s ta le  fo r the ir com m on use.
Ai t i d e  V III, S ec tio n  2 o f  the A laska  C o n stitu tio n  rese rved  to the leg is la tu re , not the bo ro u g h , the au th o rity  to ac t as to 
tins re so u rc e  A b sen t a d e le g a tio n  by  the leg is la tu re  to the bo rough . I c o n c lu d e  that th e  o rd in an ce  co n trav en es A lask a 's  
C o n stitu tio n .

1 ib c ra ti, 584 l’.2 d  a t 1124-25 (fo o tn o te o m itte d ) .

M r K lm kncr c o n c lu d e s  that tin s p ro h ib itio n . 11 adop ted  bv the  court, w ou ld  no t a p p ly  to  a tax lev ted on  m inera ls 
m in ed  from  a p riv a te ly  o w n ed  m inera l es ta te  m  real p ro p erty  l ie  fu rther s ta les  tha t su ch  p riva te  in terests  w ould  in c lude  
m in e ra l e s ta te s  p a te n te d  u n d e r  s ta te  o r  federal p u b lic  land laws. W e h ave  so m e  d ifficu lty  w ith  his ana ly s ts at th is po in t.
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A  sev e ran ce  tax is a g en era l rev en u e  tax lev ied  on the ac tiv ity  o f  sev e rin g  natu ral re so u rces  w ith in  the tax in g  
ju r isd ic tio n . n2 T h e  p o w e r to  lev y  (his type o f  tax  com es from  a ju r isd ic tio n 's  so v e re ig n , s ta tu to ry  o r  constitu tio n a l 
p o w e r to  levy taxes, and  not from  the ju r isd ic tio n 's  p ro p rie ta ry  in te rest in the resou rce . It is levied  [+7] on  the p ro d u c e r  
o f  the natu ral re so u rce  reg a rd le ss  o f  the ow nersh ip  o f  the land  from  w h ich  the re so u rce  is p roduced . T hus, the 
sev e ran ce  tax at issue in C o m m o n w ea lth  E d ison  v. M on tana , 453 U .S. 60 9  (1981 ), w as lev ied  b y  the S ta te  o f  M o n tan a  
p rim a rily  on p ro d u c tio n  from  coal leases on federal lands. A lask a ’s o il an d  gas p ro d u c tio n  taxes ap p ly  to oil and  g a s  
p ro d u ced  from  s ta te , federal an d  p riva te  land w ith in  the sta te . A S 4 3 .5 5 .0 1 1 ; 4 4 .5 5 .016 .

n2 "A laska 's  O il an d  G as T ax  S tructu re : A  S tu d y  w ith  R eco m m en d a tio n s  lo r  Im provem en t,"  A laska 
D ep artm en t o f  R ev en u e  (1977 ), describes the O il and  G as P ro p e rtie s  P ro d u c tio n  T ax  as "a tax on  the a c tiv ity  o f  
p ro d u c in g  oil and gas in A lask a ."  Id. a t 11-2.

A l isk a  is p ro h ib ited  b y  the S ta tehood  Act from  a liena ting  the m ineral in te rest in m in era l lands (1981 O p. A tt'y  
G en . if 10 (O ct. 20). n3 I f  m in ing  ac tiv ity  w ere to take p lace  w ith in  the b o ro u g h  on sta te  lands, the s ta te  w ou ld  re ta in  
o w n e rsh ip  o f  the m inera ls, ju s t  as the sta te  re ta in s o w n ersh ip  o f  the oil on  s ta le  oil leases until the oil is sev e red . T itus, 
s ince  it ap p ea rs  th a t an y  b o ro u g h -w id e  severance  tax w ou ld  lax the p ro d u c tio n  o f  s ta te -o w n ed  m inera ls , w e b e liev e  that 
the [*8] con ce rn s ra ised  by  Ju s tic e  R ab inow itz  m ust be ad d ressed  in m ore  detail,

n3 C o n tra ry  to M r. K lin k n er 's  rep resen ta tion , the sta te  does no t, and  m ay  no t, pa ten t m inera l lands. 1981 
O p. A tt'y  G en. #10  (O ct. 20).

O n e  read in g  o f  Ju s tice  R ab in o w itz 's  co n c lu s io n s w ould  be that the co n stitu tio n  re se rv es to the leg isla tu re  all 
leg is la tio n  d ea ling  w ith  natu ra l re so u rces in the  sta te  w h e th e r those  re so u rces  o ccu r on  pub lic  o r  p riv a te  land. T h is  
re ad in g  ap p ea rs  c o n sis ten t w ith  Ju s tice  R ab inow itz 's  lan g u ag e  that a rtic le  V III, sec tion  2, reserves to the leg is la tu re  "the 
p o w e r to  act as to this re so u rce ."  It w ould  im ply  (hat, s ince  the sta te  has the p o w er to  lev y  a severance  tax on m inera ls , 
tha t p o w e r res ides  so le ly  in th e  leg isla tu re . W e believe  th is read ing  to be  to o  b road . T h e  co nstitu tiona l p rov is ion  
e x p lic itly  re lied  on  b y  Ju s tice  R ab inow itz  w as a rtic le  V III, sec tio n  2, w h ich  p rov ides:

S ec tio n  2. G en era l A u tho rity . T h e  leg isla tu re  shall p rov ide  for the u tiliza tio n , dev e lo p m en t, and  co n se rv a tio n  o f  
all n a tu ra l resource:, b e lo n g in g  to th e  S ta te , in c lu d in g  land and  w aters, fo r the m ax im um  b enefit o f  its peop le .

It is c lear from  th e  m inu tes  o f  the C o n stitu tiona l C o n v en tio n  that | *l)] th is  sec tio n  w as in tended  to ap p ly  o n ly  to  the 
sta te 's  p ro p rie ta ry  in terest in  n a tu ra l resou rces, and  not to  a g en e ra l, o v era ll in te rest in  reso u rces w ith in  the state  
re g a rd le ss  of o w n ersh ip , n-4 At the C o n stitu tio n a l C o n v en tio n , that p ro v is io n  w as d ev e lo p e d  from  sec tio n  2 o f  
C o m m itte e  P ro p o sa l N o. 8 a, D u rin g  the floor d eb a te  o f  that sec tion , the fo llo w in g  d iscu ss io n  look  place:

D A V IS . M r. R iley , m  S ec tio n  2, line  14, o r  a c tu a lly  lines 12, 13 an d  14, it says, " I  h e  S ta le  o f  A la sk a  shall p ro v id e  
for th e  u tiliza tio n , co n se rv a tio n  an d  d ev e lopm en t o f  al! o f  the natu ral re so u rce s , in c lud ing  lands and w aters b e lo n g in g  to 
tite S ta te ."  It ap p ea rs  to m e th a t as th a t ts w ritten  it is  b ro ad  enough  to c o v e r  all na tu ra l resou rces, no m atte r w h e th e r 
they  a re  p riv a te ly  o w ned , p u b lic ly  ow n ed , o r w hat they  m ay  be. I am  w o n d erin g  i f  jo u  d id  not in tend  to  put a com m a 
a lte r  th e  w ord  "w a te rs"  at the end  o f  line 14, so that it w ou ld  then b ecom e c lea r that w e a re  on ly  ta lk ing  ab o u t na tu ra l 
re so u rce s  b e lo n g in g  to  the sta te .

R ll.U Y : T h a t w o u ld  lie m y  co n cep tio n  o f  it, M r. D avis.

D A V IS : 1 h ere  w asn 't a n y  in ten tio n  that the s ta te  is go ing  to dev e lo p  n a tu ra l re so u rces  on e ith e r federal land  or 
p riv a te ly  I ’ ll)] o w n ed  land, is that right.'

K IL LY  N o I lie sec tio n s c o v e red  in  the co m m en ta ry  sta les all re so u rce s  o v e r w h ich  the sta te  has a p ro p rie ta ry  
in te rest, and  I th ink  the po in t ts w ell taken

-1 P ro ceed in g s  o f  the A laska  C o n stitu tio n a l C o n v en tio n  at 2-199 (January  18, 1956) I lie p rov is io n  w as  am en d ed  so that 
the w o rd s  "b e long ing  to  the s ta te ” m od ified  "natu ra l re so u rces '' ra ther than  o n ly  " lan d s  an d  w aters." Id. a t 251)0. T hus, it 
is c le a r  that the fram ers  in ten d ed  th e  p rov ision  to ap p ly  on ly  to  the p ro p rie ta ry  in terest o f  th e  slate, an d  nu t to all the
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natu ra l re so u rces tha t m igh t be  found  w ith in  the boundaries o f  the sta te , It then fo llow s tha t the artic le  can n o t be read  to 
p re s e n t any  sev e ran ce  tax lev ied  by a m u n ic ipa lity  on any  m inera ls  w ith in  th e  state.

n4 T h e  C o m m m en ta ry  on  w hat w as then sec tion  1 o f  C o m m itte e  P roposal 8 (N atu ra l R esources) read:

(Sec. 1. S la te s 'P ro p r ie ta ry  In terest)

T h is sec tio n  is a g en era l g ran t o f  au tho rity  to the sta te  fo r the u tiliza tio n  and  deve lopm en t o f  all re so u rces 
o v e r  w hich  the sta te  has a p ro p rie ta ry  in terest. T h is  inc ludes all gam e fish, w ild life , fisheries, w aters and  th o se  
lands and re la ted  land uses inc lud ing  m ineral righ ts, e tc ., tha t m ay  be  acq u ired  by  the s ta te  th rough  g ran ts  from  
the U nited  S ta tes o r by  o th e r m eans. A u th o rity  o v e r p riva te  lands and  resou rce  in terest is not p ro v id ed  in th is 
a rtic le  ex cep t as th a t a u th o rity  is g en e ra lly  r c s e n e d  in S ec tio n  IS [dealing  w ith  P riv a te  W ays o f  N ecessity ].

r n ]

A n o th e r p o ss ib le  read ing  w o u ld  be that ap p a ren tly  su bscribed  to  by  M r. K lin k n e r -- that the leg isla tu re  re ta in s  the 
e x c lu s iv e  a u th o rity  to act (in c lud ing  tax) as to re so u rces in w hich  the s ta te  re ta in s  a p ro p rie ty  interest. T h e  d ifficu lty  
w ith  th is  app ro ach  is that a sev e ran ce  tax  is not a tax on  m inera ls  (s ta te -o w n ed  o r o th e rw ise ), but ra th e r is a tax o n  the 
(p r iv a te ) ac tiv ity  o f  p rod u c tio n . O liv er Iron M in ing  C o. v. L ord , 262  U .S. 172 (1 9 2 2 ) ("[the  lax) is no t laid  on the land  
co n ta in in g  the o re , n o r on the o re  a fte r  rem oval, but on  the b u sin ess  o f  m in in g  'h e  o re"). A s a result, th e re  does no t 
seem  to be  any  nea t d is tin c tio n  betw een  a sales tax lev ied  on  s ta te  o w n ed  re so u rces (a f te r  they  are cap tu red  by  a p riv a te  
party ) and  a sev e ran ce  tax  lev ied  on  the p riv a te  p ro d u c e r o f  m in e ra ls  o n  s ta te  land. T he  tax at issue in L ibcra ti w as  on 
fish — a re so u rce  " re se rv ed  to the peop le  for com m on use" by  a rtic le  V III, sec tion  3. T h e  tax w as  lev ied  ex c lu s iv e ly  on 
th is re so u rce . I f  the R ab inow itz  language  w ere read  to  p ro h ib it a bo ro u g h  fron t ac ting  (in c lu d in g  tax ing) its to  re so u rces  
in w h ich  the  sta te  has o nce  had  a p ro p rie ta ry  in te rest (even  a fte r those  re so u rces  a re  cap tu red  [ ’ 12] by  a p riv a te  p a rty ), 
it w ou ld  seem  that th is  sa les  tax w ould  be  p ro h ib ited  also . T h e  m a jo rity  o f  the court, h o w ev er, had no d ifficu lty  find ing  
th a t tax co n stitu tio n a l.

I f  the co n s titu tio n  w ere co n stru ed  to p roh ib it on ly  a  m un ic ipal sev e ran ce  tax as ap p lied  to the p ro d u c tio n  o f  sta te- 
o w n ed  m inera ls, th en  tw o  id en tica lly  situa ted  p riva te  co m p an ies , one  p ro d u c in g  m in e ra ls  u n d e r a  lease on  state  lands 
a n d  an o th e r p ro d u c in g  m inera ls  under a lease on p riv a te  lands, w ou ld  be trea ted  very  d iffe ren tly . T h e  ju s tif ic a tio n  for 
th is d if fe ren ce  w ou ld  h ave  to be tha t a rtic le  V III im p lied ly  lim its m u n ic ip a l au th o rity  in th is area . B ut, as set ou t ab o v e , 
the co n stitu tio n a l fram ers  in tended  that m un ic ipa l po w ers  shou ld  be  b road ly  co n su lted , an d  m ade tins in ten t exp lic it.
T h e  m a jo rity  o f  the court in L ibcra ti held  that "w e shou ld  not be  q u ick  to im p ly  lim ita tio n s  on the tax ing  p o v  t  w here  
n o n e  a re  ex p ressed ."  584 P .2d at 1121.

W e b e liev e  that a  b e lte r read ing  o f  the res tric tions o f  artic le  V III, and  particu la rly  sec tion  2 o f th a t  a rtic le , is tha t the 
p ro v is io n s  re se rv e  to  the leg isla tu re  the ex c lu s ive  au th o rity  to  ac t a s  to the sta le 's  p ro p rie ta ry  in terest in natural 
reso u rces. T hus, a bo ro u g h  [ * 1 3 1 w ould  be  p ro h ib ited  from  en te r in g  in to  a  ro y a lty  co n trac t fo r the p ro d u c tio n  o f  
m in e ra ls  o n  sta te  lands, from  issu ing  g raz in g  leases, and  from  ap p ro p ria tin g  w ater. n5 An en tity 's  p o w er to  tax is 
se p a ra te  from  its p ro p rie ta ry  in terest. See M errion  v. J iea rilla  A p ach e  T rib e , 4 5j U .S. 130, 1-15-46 (1982 ). W e do  not 
b e liev e  that, a fte r full b rie fin g , the full A laska S u p rem e O m it  w ould  Hold that a rtic le  VIII lim its tax ing  au thority , 
w h e th e r  that au th o r ity  is ex e rc ised  by  the s ta te  o r by  a m un ic ipa lity .

n5 The D epartm en t o f  1 aw  has adv ised  that tins p ro v is io n  p ro h ib its  a m u n ic ip a lity  from  ex ertin g  au th o rity  
o v e r the ap p ro p ria tio n  o f  w ater. 1974 Inf. O p. A tt'y  G en  (A p r 4; Jam es R eeves),

It m ay  well be  that, as a p o licy  m atter, the leg is la tu re  w ill co n c lu d e  th a t the p ro d u c tio n  o f  m ineral resou rces m i  the 
sta te  sh o u ld  b en efit th e  peo p le  o f  the s ta te  as a w hole, a n d  nut ju s t the p e o p le  o t the m u n ic ip a lity  in  w hich  the natu ra l 
re so u rce s  occu r. T h e  leg is la tu re  m ay p roh ib it a lo ca l s e v e ra n c e  ta x  a lto g e th e r , a s  it has d o n e  m AS 4 3 .5 5 . O r. it m ay 
d ev ise  a  p a rticu la r p la n  for d is trib u tin g  the revenue from  a ty p e  o f  tax b e tw een  the m u n ic ip a lity  and  th e  s la te , as it h as  
done  in [ * I 4 |  AS 4 3 .5 6 , A bsen t a res tric tio n  by  the leg is la tu re , w e b e liev e  that a  b o ro u g h  m ay exerc ise  the pow er to 
levs a s e v e ra n c e  lax .




